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LAHORE HIGH COURT. 

Second Civil Appeal No. 369 of 1923. 

June 1, 1923. 

Present :—Mr. Justice Moti Sugar. 
NIDHI RAM—Plaintiff—Appellant 

versus 

PARSA RAM— Defendant—Respondent. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 35 (2) — Execution of decree — Symbolical 

possession — Warrant, copy of, not affixed on prop¬ 
erty. e ff ect of—Punjab Land Revenue Act 
(X VII oj 1887L s. 141— Trees, whether land. 

The failure to affix a copy of the warrant on 
property of which formal possession is to be 
delivered as required by r. 35 (2) of O. XXI 
of the Civil Procedure Code is a material defect 
and renders the delivery of formal possession 
{ineffectual. 

Where the law lays down a definite procedure 
for the delivery of possession which is purely 
symbolical, that procedure must be strictly follow¬ 
ed and any omission therein must be regarded 
as material. 

lihub Ram v. Surat, 39 Iud. Cas. 753; 20 P. 
R. 1917; 26 P. l 4 . R. 1917; 22 P. W. R.. 1917, 
followed. 

Trees are land within the meaning of section 
141 of the Punjab Land Revenue Act, and posses¬ 
sion of trees cannot be delivered in execution of 
a decree except through the Collector as provided 
for in that section. 

Second appeal from the decree of the 
Senior Subordinate Judge, Karnal, dated 
the 20th November 1922, affirming that of 
the Munsif, First Class, Kaitlial, District 
Karnal, dated the 2nd October 1922. 

Mr. Sagar Chund, for the Appellant. 

Mr. Shmair C/iand, for the Respondent. 

JUDGMENT. —This is an appeal from a 
pecision of the Senior Subordinate Judge 
of Karnal upholding a decision of the Munsif 
of Kaitlial dated the 2nd of October 1922, 
dismissing the plaintiffs suit for possession 
of a certain number of mango trees growing 


on the defendant’s land at Thanesar. The 
suit was based on the allegation that the 
trees originally belonged to one Naudan who 
got possession of them under a decree against 
one Udho Ram, the father of the present 
defendant, and that, subsequently, he had 
made a gift thereof in favour of the plaint¬ 
iff. The defendants repudiated the claim 
and contended that the suit was barred by 
limitation, inasmuch as neither the plaintiff 
nor his predecessors-in-title had ever been 
in possession of the trees in question within 
12 rears prior to the date of the institution 
of the suit. It was further alleged that the 
trees belonged to the . defendants and that 

the plaintiff had no right to sue. 

The Trial Court dismissed the suit holding 
that it was barred by limitation. On 
appeal the learned District Judge upheld 
the decision of the Munsif on the ques¬ 
tion of limitation and held further that 
the gift upon which the plaintiff was relying 
was not a valid gift in law and that he was 
consequently not entitled to maintain the 
suit. Against this decision a second appeal 
has been preferred to this Court by the 
plaintiff through Mr. Sagar Chand, while 
Mr. Sham air Cliand has appeared on 
behalf of the respondents. 

After hearing the learned Counsel on both 
sides I am of opinion that this appeal must 
fail and that the plaintiff’s suit should be 
dismissed. It appears that in 1910 Nan dan 
obtained a decree for possession of these 
trees against Udho Ram, the father of Die 
present defendants. This decree was put 
into execution and it is alleged that the 
decree-holder obtained symbolical possession 
of these trees in execution of his decree. 
On behalf of the appellant it is argued that 
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the decree-holder, having obtained symboli¬ 
cal possession in October 1910, it is open to 
him to bring a suit for actual possession 
within 12 years from that date and that the 
present suit, which was instituted in April 
1922, is within limitation. On behalf of 
the respondents it is pointed out that the 
trees are land within the meaning of section 
t.ji of the band Revenue Act, and that 
possession could not be delivered except 
through the Collector as provided for in 
that section. It is further contended that 
a copy of the warrant for delivery of posses¬ 
sion was not affixed on the spot and that, 
consequently the requirements of law essen¬ 
tial for symbolical possession were not com¬ 
plied with. In my opinion these conten¬ 
tions are well founded, and it must be held 
that the so-called symbolical possession upon 
which the plaintiff relies was no possession 
in the eye of the law. It has been held in 
Khub Ram v. Surat (1) "that when the law 
lays down a definite procedure for the de¬ 
livery of possession which is purely symboli¬ 
cal tint procedure must be strictly follow¬ 
ed and any omission therein must, therefore; 
be regarded as material” 1 do not think 
there is any essential difference between the 
facts of the two cases, and the principle 
laid down in Khub Ram v. Surat (1) 
is fully applicable to this c:fe. 
The mere fact that the dakhluaui.i 
filed in the previous case was sigi ed by 
Ddho R im does not m ike any difference, 
and, in my opinion, Nandan never got sym¬ 
bolical possession of the trees which he subse¬ 
quently purported to transfer in favour of 
the present appellant Nidhi Ram. I think 
the judgment of the lower Appellate Court 
i-> correct and the suit was clearly barred 
by limitation. The result is that the appeal 
fails and is dismissed with costs throughout. 

z. k. & n. 11. Appeal dismissed, 

(1) 30 Ind. Cas. 753; 20 P. R. 1917; 26 

P. L. R. 1917; 22 P. W. R. I<)I*7 


ALLAHABAD HIGH COURT. 

Civil Miscellaneous Cases Nos. 

211, 212 and 213 oe 1923. 

June 1, 1923. 

Present Sir Grimwocd Mears, KT., Chief 
Justice, and Mr. Justice Piggolt. 
SURAJ NARAIN— Petitioner 

versus 

J A NO B AH ADUR and oth k rs- 0 pt r mi e 

Parties. 

U. P. Municipalities Act ( 11 of 1916), ss. 20, 
23— Election petition, presentation of — Verifica¬ 
tion, whether necessary. 

In a District where the practice exists of deliver¬ 
ing petitions intended for the Collector to a sub¬ 
ordinate official, the presentation of an Election 
Petition will be good within the meaning of section 
20 of the U. r. Municipalities Act, if it is handed 
over to that official and in fact reaches the 
Collector within the time fixed by that section, 
[p. 3, col. 1.] 

An Election Petition can only Ve lodged by a 
candidate in whose favour votes have been re¬ 
corded and who claims in the petition to be de¬ 
clared elected in the rcc.m of the person whose 
election is questioned or by ten or more elec¬ 
tors. It cannot be presented by a person who 
though he was a candidate, did not actually go 
through the contest, [p. 4, col. 1.] 


It is not necessary for an Election Petition to 
be verified in accordance with the provisions for 
verification of plaints. It is only after the 
petition has been duly presented that the procedure 
laid down in the Civil Procedure Code has to 
be followed, [p. 4, col. 2.] 

Civil miscellaneous reference made by 
the Commissioner of Allahabad Division, 
dated the 23rd of April 1923. 

Dr. A\ A’. Katjtt, for the Opposite Parties. 

JUDGMENT. —The Mimic pc 1 Elections 
were held in Cawnpore in March 1923. 
Suraj Narnia w; s a candidate, rs was also, 
one Muhammad Siddiq Hafiz. loth of 
these men were defeated by an oj porient 
who secured a large number of votes. Both 
of these gentlemen thought they had a 
case for unseatirg their opponents and 
each of them proposed to proceed under 
the Municipalities Act, Local Act II 
of 1916, and lodged petitiors. Section 20 
prescribes the form and 1 lie manner in 
which the petition shall be presented, and 
it also defines who are the persons who are 
permitted by law to present a petition. Sec¬ 
tion 22 defines who is to hear petitions, 
and clause (2) of that section lays down 
how the proceedings may start by pre¬ 
sentation. 

Taking the case, first of all,of Suraj Narain, 
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M scellaneous Case No. 211 of 1923, the 
material dates and facts are as follows:— 
The election was held on March 20th, 1923, 
and on the 23rd of March Suraj Narain 
attended the Court of the Collector. The 
petition which he had with him was, as 
regards formal parts, in proper form, that 
is to say, it was headed as being a matter 
which would be dealt with in the Court 
of the Comm ssioner (it was stated to 
be presented “throughthe Collector, Cawn- 
pore District ’’) and recited that it was a 
petition under section 19 of the United 
Provinces Municipalities Act, II of 
1916. When Suraj Narain reached the 
Court the Collector had not arrived, but 
the Joint Magistrate was sitting and the 
Joint Magistrate, in answer to an enquiry 
by the petitioner, has recorded in a letter 
of April 7th, that a practice does exist in 
that Court, which undoubtedly is for the 
convenience of the public, whereby petitions 
intended for the Collector are received by 
the Joint Magistrate and made over to the 
Collector on his arrival. Suraj Narain, 
relying upon that practice, in fret handed 
to the Joint Magistrate the petition, and 
the Joint Magistrate, in pursuance of 
that practice, handed over to the Collector 
the document. That was done on the 
23rd of March. So that Suraj Narain 
who had originally 15 days within which 
to deliver to the proper author!ti es a prop c r 
petition in fact had got that petition in¬ 
to the hands of the proper authority, 
namely,the Collector, by the 23rdof March. 
It is suggested that we are bound to con¬ 
strue sections 20 and 22 so strictly as to 
hold that no present at ion of a petition 
cm avail the petitioner unless the 
petitioner himself personally comes 
face to face personally with the Col¬ 
lector, and delivers it into the Collector’s 
hands. That undoubtedly is the safest 
and wisest thing to do. But the position 
as regards the Collector’s Court at Ca.wn- 
pore was that ,in reliance upon thepractice, 
Suraj Narain was content to follow that 
practice of handing documents intended 
for the Collector to the Joint Magistrate. 
Inasmuch as the petition, reached the Col¬ 
lector well within time, we are of opinion 
that it was a proper presentation and that 
petition ought to have been heard and 
disposed of upon the merits. 


CASHS. 3 

The next case with which we propose 
to deal is that of Muhammad Siddiq Hafiz, 
because there is some similarity in the 
facts. We will deal with the case of Durga 
Shankar later. 

The elections for this particular Ward in 
Cawnpore were held on the 39th of March, 
and that gave Muhammad Siddiq Hafiz 
up to the 3rd of April within which to be 
in time for the lodgement of his Election 
Petition. Fifteen days is specified by 
the Act, and the first broad question ap¬ 
pears, is did he by any means whatever 
get into the hands of the Collector by the 
3rd of April the petition ? The answer 
is that lie did not do so, and that in, our 
opinion, makes a. material difference in 
this case. On the 3rd of April, which was 
the last day, we are told that lie presented 
the petition to a Deputy Collector, ly name 
Air. Ashfaq Husain. There is not in 
the papers relating to this case any 
evidence which suggests that there 

c o 

was any practice whereby this Deputy 
Collector was authorised, or was ac¬ 
customed short of actual auhorization, 
to receive petitions of that nature and 
was a recognised official channel for 
their transmission to the Collector. That 
being so, we think that the petitioner in 
this case took the risk. If it happened 
that tlie Deputy Collector had forwarded 
the document to the Collector within time 
and the Collector had chosen to iccept 
it from the Deputy Collector, that might 
possibly have 1 ecu a. good presentation. 
We do not say that it would have teen 
a good presentation, that matter would 
have to be enquired into with some care 
and might depend to some extent on whe¬ 
ther we believed that there was in existence 
a recognised practice. However, we are 
satisfied that, in the absence of any evi¬ 
dence of tli it character, the petitioner vIt n 
he handed the document to the Deputy 
Collector, who no doubt gave him a.u as¬ 
surance that it would be forwarded to tie 
Collector, took the ri c k of its read ; 1 s. tl:e 
Collector within time. It did roi reach 
the Collector within time and v.as not 
received by him until tie 4th of Airil. 
I11 these circumstances, we hold that as 
regards the petition of Muhammad Si f V’u 
Hafiz that petition was not presented wit) • 
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in time .111:1 is one which should Lot he 
enter! sired. 

We now come to the petition of Durga 
Shankar. He, like Muhammad Siddiq 
Hr fix, handed the petition to a Deputy 
Collector, and again there is no evidence 
on tli s record that the Deputy Collector 
was a recognised channel f»>r the trans¬ 
mission of these documents. We need 
not decide whether that petition was pro¬ 
perly presented for this reason, that we 
are unable to understand how Durga 
Slianker comes before the Court as a 
pet tioner. It appears that lie was 
one of several candidates and that 
at a meeting it was considered desir¬ 
able that there should not he so 
many candidates but that Ihe choice of 
the two gentlemen who should contest 
the Ward was left to the decision of a gentle¬ 
man of high standing, who was regarded 
by the seven candidates as being likely 
to make the best selection. Two gentle¬ 
men were in fact selected. Durga Shankar 
was amongst the five whose names were 
passed over” and he, having the belief thrt 
a candidate who was thus declared elected 
could be unseated on various grounds, 
conceives that lie has a right to come for¬ 
ward and raise that question. These peti- 
t ions can be lodged by a candidate in whose 
favour votes have been recorded and whe 
cl aims in the petition to be declared elected 
in the room of the person whose election 
is questioned, that is, a person who went 
through the contest in whose favour votes 
were recorded and who alleges that strict 
scrut nv of votes and striking off the names 
of people who should not have voted cr 
by reason perhaps of disqualification of 
the person who has been elected that lie 
himself will be the person who will become 
the elected member in the event of tl e 
pet tion being enquired into and upheld. 
That is 1 he only one person who can present 
a petition, but *a body of men, ten or more 
electors, may join together and present 
a pet tion. Durga Shankar’s position in 
th s case has no locus standi in the matter 
ui law, and on that ground was ineonij e- 
tentto'present a petition and on tint 
ground his pet tion must be rejected. 

Mr. Stowel 1 , the Commissioner, : bo 

enquires whether a petition must It- di lv 

verified in accordance with the 111 le ; j j liv¬ 


eable to plaints. We think not. When 
the petition lias been duly presented the 
hear ng follows along the lines prescribed 
for a civil suit. The Act is silent as to tbe 
verification of the petition and it is only 
after due presentation of the petition that 
the civil suit procedure rules operate. 

We are, therefore, of opinion that a peti¬ 
tion need not he verified. 

M. a. a. Order accordingly. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 553 and 554 

OF 1921 . 

March 16, 1923. 

Present: —Justice Sir William Ayling, Kx., 
and Mr. Justice Odgers. 

E. T. DHARMA RAJA— 
Defendant No. 2—Appellant 

versus 

K. M. PETHU RAJA and others— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V 0/ 1908), O. 
XX l II* r. 1— Withdrawal of suit against 
some of several appellants — Prejudice. 

O. XXIII. r. 1 of the Civil Procedure Code 
gives a right to a plaintiff to withdraw a suit 
01 abandon any part of his claim and a similar 
previlet.e is inherent in an appellant. But a 
plaintiff-respondent cannot, when the litigation 
iias reached the stage of an appeal, as of right, 
be alh-wed to defeat the appeal and prevent its 
being heard by wit lull awing the suit as against 
the appellant. [p. 5, col 2.] 

Plaintiff brought a suit to establish his right 
to a certain channel feeding a Government Tank 
and to prevent interference by Government and 
by other f.altadars holding lands irrigated by the 
tank. The Government and the pattadars weie 
impleaded as defendants. The plaintiff got a 
decree in the Court of First Instance. The Govern¬ 
ment did not appeal but the other defendants 
did jo. In appeal the plaintiff applied and was 
allowed to withdraw ti e m it as against the 
nppellai.ts dchndaiils. The decree against the 
Govelnrmr.t was confirmed ; 

lit Id, that the pattadars defendants were 
materially \ nji.diced by the decree against the 
('cun «!u t j-iruc it j levcntcd the Government 
from rising the* ] lain! channel as a supply channel 
and thereby exercising its permanent right 
of distributing the water supply arid that, there- 
foie, lie infer alleving tie m it 1o le with¬ 
drawn as against them was illegul, [p. 5. col. 
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Sivasailam Iyer v. Ramakrishna Aiyar, 26 Ind. 
Cas. 18; (i 914) M. W. N. 788, followed. 

Second appeal against a decree of 
the Court of the Additional Subordinate 
Judge, Ramnad at Madura, in Appeal 
Suit No. 28 of 1919, preferred against a 
decree of the Court of the Additional Dis¬ 
trict Munsif, Srivilliputhur, in Original 
Suit No. 255 of 1919. 

Messrs. T. R. Venkatarama Sastri and 
A. Swaminath Aiyar . for the Appellant. 

The Government Pleader and Mr. A. S. 
Viswanatha Aiyar, for the Respondents. 


JUDGMENT.- —The dispute which has given 
rise to the present litigation is in connec¬ 
tion with a channel, which is claimed by 
the appellants to be a \orcmbokc channel 
feeding the Karisakulam Tank which irri¬ 
gated their lands but which the respondents, 
who were plaintiffs in the First Court, claim 
to be apportion of their patta lands and to 
have no connection at all with Karisakulam 
Tank. The suits were brought to establish 
the rights of the plaintiffs in the channel 
and to prevent interference by Govern¬ 
ment, who are impleaded under the desig¬ 
nation of the Secretary of .State as the 
first defendant, as well as by the other 
defendants, who are pattadars holding 
lands irrigated by the Karisakulam Tank. 
In the First Court the plaintiffs were suc¬ 
cessful and were granted the reliefs prayed 
for by them. Government did not appeal, 
holding, as is now explained by the learned 
Government Pleader, that their interests 
were not sufficiently involved in the matter 
to make it worth their while to contest 
the decrees of the First Court in appeal. 
The defendants, however, did appeal; when 
the appeals came on for hearing, the plaint¬ 
iff s-respondents claimed that they were 
entitled as of right to withdraw their 
suits as against the present defendants- 
appellants, and to content themselves 
with the decrees against Government who 
have not appealed. The learned Subordi¬ 
nate Judge accepted this plea and allowed 
the suits to be withdrawn and dismissed 
as against the present defeiulants-appel- 
lants, and the decrees against the Secretary 
of State were confirmed. 

It js now contended on behalf of the 


appellants that the .Subordinate Judge was 
wrong and that the plaintiffs could not 
claim as of right to be allowed to withdraw 
their suits at the stage which the litiga¬ 
tion had reached, that they were prejudiced 
by the decrees of the First Court, even sup¬ 
posing the latter to be confined to a decree 
against Government, and that their appeals 
should have been heard and decided on 
their merits. We think these contentions 
are justified. The provision of law relied 
on by the plaintiffs-respondents is O. 
XXIII, r. 1 of the Civil Procedure Code, 
which provides for the withdrawal of a suit 
by a plaintiff and abandonment of part 
of his claim. This the rule gives as a 
matter of right and it is not disputed that 
a similar privilege is inherent in an < ppel- 
lant as regards his appeal but we have not 
been referred to any ruling or provision 
of law which would extend tips privilege 
to a plaintiff-respondent, nor can we see 
any reason why when the litigation has 
reached the stage of an appeal, the res¬ 
pondent should be allowed the right to de- 
feit the appeal and prevent its being heard 
by the simple process of withdrawing 
his suit ? s * gainst the appellant. It may, 
of course, be argued that although this is 
not a right of the appell nt, nevertheless 
it is in the discretion of the Court to .llow 
him to do so but that will depend on con¬ 
siderations which, we think, have not 
been appreciated by the lower Appellate 
Court. The lower Appellate Court has 
held that the appellants in these cases 
have no right of appeal because they are 
not prejudicially affected by the decrees 
in so far as they are decrees against Govern¬ 
ment. We do not think tins is so. The. 
defendants represented themselves as holders 
of lands under a Government tank and 
the irrigation of their lands as depending 
on the supply of water allowed to them 
by Government. The effect of the decrees 
is to declare that a certain channel to the 
Government tank is not such a supply 
channel and to prevent Government from 
using it as such and exercising, it:, para¬ 
mount right of distributing the water 
supply therefrom. We think that they 
clearly are materially prejudiced by the 
decrees against Government and that thev 
should have a right of appeal against them'. 
This is in Accordance with the deci.-iou 
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in S ivasailam Iyer v. Ramcikrlshna Atyar 
(i). It his been argued on behalf of the 
respondents that this is not so, because 
the appellant’s rights have been negatived 
by the decisio 1 of this Court i i another liti¬ 
gation terminating in Second Appeal No. 
1198 of 1913. So what extent the decision 
iu that appeal is conclusive of the rights of 
the parties in the present cases is a matter 
for argument ; but it is a question which 
must be decided in the course of the hear¬ 
ing of these appeals. We are most anxious 
to express no opinion on a point which would 
have to be determined by the lower Appel¬ 
late Court, but it is argued on behilf of the 
appellants that the points for decision 
in that case are not identical with those 
which may arise for consideration in these 
cases and in effect that the rights claimed 
by the plaintiffs in that case were more 
extensive than those which are prejudicially 
affected by the decrees in these cases. 

This is a point which we must leave to 
the lower Appellate Court to determine. 

The decrees of the lower Appellate Court 
must, therefore, be set aside and the appeals 
remanded to the lower Appellate Court 
for re hearing and disposal on their merits. 
The plaintitls-respondents will pay the 
defendants- ippell nits their costs in this 
Court. The costs of Government in this 
Court will be provided for in the final 
decrees. The Court-fee paid on the present 
appeals will be refunded to the appellants. 

v N r v. Case remanded. 

N. H. 

(x) ^0 Ind. Cas. IS; (1914) M. W. N. 78S. 


RANGOON HIGH COURT. 


SricciM. Si.coxij Civn. Aitj-ai. No. 





<n : 1921. 

January 29, 1923. 

Present: -Mr. Justice Heald and 
Mr. Justice May Oung. 

GUN AW A a x 1 f others —Appi-xi,anIs 


versus 

IJ PY ! NNYADIPA- - Respondent. 

Arbitration — Irregularity in proceedings — Failure 
to object — Waiver. 




A party to an arbitration having knowledge 
of an irregularity 111 the proceedings cannot lie 
by without objection and take his chance ot an 
award in his favour and then, when lie finds that 
the award has gene against him seek to set 1 
aside on the ground of the irregularity to wluel 
he failed to object, [p. 7 , col. 1.] , 

Special second appeal against a ueciee 
of the Divisional Court, Hanthawaddy, 
passed in Civil Appeal No. 48 of 1921. 

Mr. Bomanji, for the Appellants. 

Mr. Surly, for the Respondent. 


JUDGMENT. 

Heald, J.— The parties, who are Burmese 
luddhist monks, had a dispute about the 
reasures, enclosures and lands of the Malit 
-lonastry and referred all matters so in 
Lispute between them to the arbitration 
,f two eminent members of their Order. 
L'hose two arbitrators after examining 
witnesses gave an award Appellants, to 
vhom the award was unfavourable, iu*U- 
uted a suit to have it set aside on the ground 
hat it was the award of only one of the two 
.rbitrators and that it was not m accord- 
uce with the agreement, the latter ground 
)ein~ presumably intended to mean that 
he arbitrators had determined some matter 
iot referred to arbitration. This second 
rround seems to have been abandoned 
■hough an attempt was made to resurrect 
t on appeal, and the only issue on which 
;ke suit went to trial was whether the 
iward was made, pronounced and signed 
by both the arbitrators and was binding 

on the parties. . , 

On this issue the Trial Court found that 

the award was made and pronounced by 
both the arbitrators and was signed by 
one, and on behalf of the other by his ie- 
presentative, he being too old and too 
infirm actually to sign it himself. 

It was, however, argued that because 
one of the arbitrators was absent at the 
second of the three sittings at which wit¬ 
nesses were exam ned the award itsell w«.s 
vitiated. This objection was not taken at 

the time of the arbitration and was not 

mentioned in the pleadings, and the Court 
held that appellants could not be allowed 

to take it at that stage of the 'ngs. 

The suit was accordingly dismissed. 

Appellants appealed and the lower Ap¬ 
pellate Court on the evidence agreed ruth 
the Trial Court that the award was the 
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award of both arbitrators. As for the all¬ 
eged failure of one arbitrator to attend 
one of the sittings, the lower Appellate 
Court referred to the Upper Burma case 
of Ma Mi Tuv. Maung Naing (1) and 
on the authority of that ruling decided 
that appellants must be held to have 
waived any objection to the irregularity by 
attending the subsequent sitting of the 
arbitrators without objection. The appeal 
was, therefore, dismissed. 

Appellants now come to this Court in 
second appeal ou the merits and on the 
ground that the award was invalid by reason 
of the absence of one of the arbitrators 
at one of the sittings. 

No appeal lies against the concurrent 
findings of the two lower Courts that the 
award was in fact the award of both 
arbitrators, but the appeal was admitted 
for a consideration of the correctness 
of the Upper Burma ruling. 

Appellants’ learned Advocate cites va¬ 
rious English authorities, but since none 
of them deal with the question of waiver 
of objections it is unnecessary to consider 
them in detail. It is perfectly clear and 
is in fact admitted by the first appellant, 
who alone gave evidence, that appellants 
went on with the arbitration without ob¬ 
jection after the irregularity had occurred, 
and in my opinion there can be no doubt 
that by their conduct they condoned 
the irregularity. The law relating to 
such cases was carefully consider¬ 
ed in the Upper Burma Ruling and I 
agree with the conclusion at which 
the learned Judic al Comm ssioner arrived. 
A party having knowledge of an irregularity 
cannot lie by without objection and take 
li s chance of an award in his favour and 
then, when he finds that the award has 
gone against him, seek to set it aside 011 
the ground of the irregularitry to which 
he failed to object. 

I, therefore, see no reason to interfere 
and I would dismiss the appeal with costs. 

May Oung, J.— I concur. 


w. c. a. Appeal dismissed. 

(1) a U. B R (1897-1901), p, i 4 . 


ALLAHABAD HIGH COURT. 

Civil Revision Petition No. 10 of 1923. 

March 20, 1923. 

Present:— Mr. Justice Rafique. 

BHIKAM KHAN- Plaintiff — Applicant 

versus 

DAN SINGH- Defendant—Opposite- 

Party. 

Execution of decree—Execution application 
dismissed for default — Restoration. 

If au application for execution is dismissed 
for default, the decree-holder has no right in law 
to apply for the restoration of the same, and the 
Execution Court is not competent to entertain 
such an application. 

Bharat Jndu v. Asghar AH Khan, 73 Ind. 
Cas. 433; 21 A. L. J. 135:45 A. 148, followed. 

Civil revision against an order of the 
Munsif, East Budaun, date a the 9th of 

July 192J. 

Mr. .S'. A. Haidar, foi the Applicant. 

Mr. Guhari Lai, lor the Opposite patt\. 

JUDGMENT. -It appears that on Jie 
15tii January 1921 Dan Singh, the opposite 
par.y, put in an application under section 
47 of toe Code of Civil Procedure xor cancel¬ 
lation of sale in favour of the applicant 
and recover> of the property ou the alley a- 
tion that the property did not belong to 
the judgment-debtor of the applicant. 
The application of Dan Singli was struck 
off in default on the 28th May 1921. On 
the nth June 1921 Dan Singh moved the 
Court to restore his application that was 
struck oft in default. Objections were* 
taken on behalf ot Bbikam Khan, theappli 
cant before me. The learned Munsif re¬ 
jected the objections and restored the appli¬ 
cation of Dan Singh on the qtl July 1921. 
The present application for revision is against 
the order of the learned Munsif restoring 
the application of Dan Singh which had 
been struck oft in default. 

In my opinion the applicant must succeed 
in view of the case-law on the subject. 

I would refer to the latest case on this point 
of <>ur own Court, namely, that of Bharat 
Indu v. Asghar Ali Khan (1). T! 1 i ;• is a 
Division Bench case and I must xoftow it. 
I, therefore, allow the application and set 
aside ti e order of the learned Munsif 
dated the 9th July 1921 restoring the ap¬ 
plication of Dan Singh. 

m. a. a. Application allowed . 

(1) 73 Ind. Caa. 4531 21 A. L. J. 135: 45 A. 14^ 
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ALLAHABAD HIGH COURT. 

Second Civil, Appeal No. 13720^921. 

Fre binary 27, T923. 

Present;—Mr. Justice Ryves and Mr. 

Justice Daniels. 

SECRETARY of STATE for INDIA in 

COUNCIL— Defendant—Appellant 

versus 

AKBAR ALI and another—Plaintiffs 

—respondents. 

Land Acquisition Act {I of 1894). s. 6 (3)* 
declaration under, whether conclusive. 

A declaration by the Collector under sub-section 
(4) of section 0 of the Land Acquisition Act to 
the effect that the laud is needed or a public 
purpose or for a Company, as the case may be, is 
conclusive evidence of such purpose, and the 
Courts are barred from enquiring into the ques¬ 
tion. 

Trustees for the Improvement of Calcutta 
v. Chandra Kanta Ghosh, 50 Ind. Cas. 32; 47 C. 
500; 11 L. W. 56b; 48 M.L. J. 511; 18 A. L. J.52U 
22 Horn. L. R. 58b; 42 C. L. J . b5; 24 C. W. N. 881; 
2 V. V. L. R. ( 1 \ C.) 98; 47 I. A. 43 (P. C.)J 

Munich Chand Mahata v. Corporation of Calcutta, 
bb Ind. Cas. boo; 48 C. 916, distinguished. 

Second appeal from a decree of the Offi¬ 
ciating District Judge, Mainpuri, dated 
the 4th August 1921. 

Mr. L. M. Baiterjl, for the Appellant. 

Dr. M. L. Aganvala , Dr. S. M. Sulaiman 
and Mr. N. C. Vatsh, for the Respondent. 

JUDGMENT.— This appeal arises out of 
asuit brought by the plaintifts-respondents, 
Akbnr Ali and Bande Ali, for the recovery 
of certain land which the Collector pur¬ 
ported to acquire on behalf of the Secre¬ 
tary of State for a public purpose under the 
provisions of the Land Acquisition Act 
uf the year 1891. A notification was duly 
issued under section C of the Act, stating 
that the land was required for a public 
purpose, and, under section 7 oi %the Act. 
the Collector of Etawah was directed to 
take order for the acquisition of the land. 
The usual acquisition proceedings under 
subsequent sections of 1 lie Land Acquisi¬ 
tion Act followed and, ultimately, ti e Col¬ 
lector took txissession ol the land under 
section 16 of the Act. Sub-section (3) 
of section 6 of the Act declares that a de¬ 
claration under this section shall be con¬ 
clusive evidence that tie land is needed 
for a public purpose or for 0 Company as 
tl e case may be. The sole ground on which 


the suit has been decreed in the Courts 
below is that, in spite of this declaration, 
the land was not really needed for a public 
purpose. It is said that certain land of 
Bhatele Shi am Behari Lai had been ac¬ 
quired for the purpose of the Island a School 
and under an agreement entered into bet¬ 
ween the Collector of Etawal and Shi am 
Behari Lai prior to the acquisition the land 
now in dispute was acquired in order to be 
given over to Shi am Behari Lai in return 
for liis land which had been acquired. Be¬ 
fore, however, the Courts can enter into 
the question whetl er the purpose for which 
the land was acquired was a public purpose 
or net, it must be found that they have 
jurisdiction to do this. In fact, the argu¬ 
ment of the plaintiffs, which has been ac¬ 
cepted by the Courts below is, that sub¬ 
section (3) of section 6 does not mean what 
in plain language it says, and that although 
the Statute declaies in so many words 
that the declaration is conclusive evidence 
that the purpose for which the land was 
acquired was a public purpose, it is never¬ 
theless open to the Courts to go into evi¬ 
dence and adjudicate upon the questiun 
whether it was a public purpose or not. 
In support of this startling proposition 
reliance is placed on two rulings, the ruling 
of the Privy Council in the case of 
Trustees for the Improvement of 
Calcutta v. Chandra Kanta Ghosh (1), 
and the ruling of a Single Tudge 
of t lie Calcutta High Court in an 
original suit, Munich Chand Mahata v. 
Corporation of Calcutta (2). In fact 
neither of tl ese cases turns on the 
construction ol section 6 of the Land Ac¬ 
quisition Act. The Privy Council case 
turns entirely upon the construction of 
certain sections of the Calcutta Improve¬ 
ment Act and their Lcrdsliips expressly 
say tl at during the course of the argument 
their attention was directed to a number 
of decisions upon various Acts of Parliament 
giving compulsory powers lor the acquisition 
of land, but that in each case the decision 
must depend upon the provisions of the 


(1) 56 Ind. Cas. 32; 47 C. 500; n L, W. 566J 38 
I. L. J. 51 n 18 A. L. J. 521! 22 Bom. L. R.586; 
2 C. L. J. 65; 24 C. W. N. 88i; 2 U. P. L-R. (■P* C.) 

8j 47 I* A.. 43 (P* C.). 

(2) 06 Ind. Cas. 600; 48 C. 916. 
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particular Act and the purpose for which 
and conditions under which in such Act 
land may be compulsorily acquired. This 
case is no authority on the construction 
of section 6 of the Land Acquisition Act. 
The other case v?&s one in which certain 
land had been acquired on behalf of the 
Improvement Trust by the Calcutta Cor¬ 
poration. A Notification had been issued 
under section 6 of the Act. Mr. Justice 
Greaves, who decided the case, held that 
however conclusive a Notification under 
section 6 of the Act might be, it did not 
prevent his enquiring into the question 
whether the Calcutta Corporation had statu¬ 
tory powers to take steps at all for the 
acquirement of this land. This decision 
also, therefore, does not touch the point 
before us. The language of section 6 of 
the Land Acquisition Act is perfectly plain 
and clearly bars the Courts from enquiring 
into the question whether the purpose 
for which land in respect oi which a declara¬ 
tion under section has been issued is a 
public purpose or not. The appeal must, 
therefore, be allowed and w? accordingly 
allow it and dismiss the suit with costs in 
all Courts including in this Court fees on 
the higher scale. 

m. a. a. Appeal Allowed. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 310 ov 1921. 

July 11, 1922 

Present *—Mr. Justice Mating Kin. 

MAUNG SHWE LA— Appellant 

versus 

MA KYWE AND OTHERS— 
Respondents. 

Buddhist Law —• Burmese—Ancestral property — 
Joint estate — Onus — ■Presumption. 

The question of the burden of proof in respect 
of the jointn ss or otherwise of ancestral property 
in the hinds of Buddhist, co-heirs depends on the 
facts of each case. [p. io, col. 

Ma Hnin Zi v. Ma limn Ye, S. J, L. B. iz, 
dissented from. 

There is no presumption under the Buddhist 
L*Uv that prope ty left by a person long deceased 


g 

is part of an undivided estate among his heiis 
According to the circumstances of the case, it 
may require much or very little evidence to 
sufficiently prove that the property is undivided, 
but, when land has been in exclusive possession 
of others for a long period, the person asserting 
that it forms part of an undivided estate should 
be required to prove the fact. [p. 10, col. 2 ] 
Maung Lu Pc v. Mating Lu Gale, 2 U. B. R. 
(1897-1901) 418, relied on. 

Mr. Villa, for ti e Appe lant. 

Mr. P. N. Chari, for the Respondents. 

JUDGMENT.— U Yan Shin and Ma 
Dwe In were husband and wife. The wife 
died before the husband, who died sixteen 
years before the suit. They left four child¬ 
ren. They were, to give them in the order of 
their births, Ma Shew Pu, Ma Shwe U, 
Mating Po Tu and Mating Po Lu. They 
were all dead at the time of the institution 
of the suit and before Letters of Adminis¬ 
tration proceedings, to which reference 
will be made presently. 

Ma Shwe Pu was never married. Ma 
Shwe U married Mating Shwe La, and she 
died, leaving Maung Shwe La, but no 
children, three years before the suit. Maung 
Po Lu pre-deceased Ma Shwe U, leaving his 
children Ma Kywe and Ma Kin Tin. Po 
Tu left some children who need not be men¬ 
tioned. Ma Kywe applied for Letters of 
Administration to the estate of Ma Shwe 
P11, including the house in the present 
suit as forming part ol the estate. Maung 
Shwe La objected on the ground that all 
the property included by Ma Kywe in 
the estate of Ma Shwe Pu, belonged to 
Ma Shwe U, his deceased wife. 

The District Court rejected Ma Kywe's 
application on the ground that Shwe La's 
statement about the property was correct. 
Ma Kywe then applied to this Court, and it 
was held t 1- at the ground, of the District 
Court's decision was not sound, because 
the point as to what the estate consisted 
of was not the point to be decided in con¬ 
sidering the question, wl ich of the two < on- 
testing parties should be granted adminis¬ 
tration. 

This Court pointed out that a decision 
should have been arrived at by a relerencc 
to section 23 of the Probate ami. Adminis¬ 
tration Act. The Court then stated that 
Ma Kvwe’s father. Po Lu. died before 
Ma Shwe Po, and held that Ma Shwe U , 
having survived Ma Shwe Pu, was Ma Shwe 
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Pu's heir, and that the children of Po Lu 
were not heirs either solely or co-existing 
with Ma Shwe U, on the principle that 
the nearer in degree excludes the more 
remote. 

During the pendency of the proceed¬ 
ings in this Court Ma Kywe applied for 
Letters of Administration to the estate of 
U Yan Shin and Ma Dwe In, including the 
house in suit as part of that estate. Subse¬ 
quently, her application was granted. 
Maung Shwe La then filed the present 
suit against Ma Kywe and four others. 
It was for possesion of the house, and 
Ma Kywe and the other defendants were 
made parties because they were in occupa¬ 
tion of the house. The plaintiff claimed 
the property to belong to the estate of 
Ma Shwe U, his deceased wife. The de¬ 
fence was that it belonged to the estate 
of U Yan Shin and Ma Dwe In. The 
following facts were admitted. 

The house was built by Tj Yan Shin and 
Ma Dwe In, though it is not stated when 
they must have occupied it for some time. 
Amongst the property which they left was 
this house, that is to say, they died pos¬ 
sessed of it. 

Maung Shwe La's case was that there 
was a division of the estate of the old 
couple, and that the house fell to the share 
of Ma Shwe U. The defence say that 
there had been no division of that estate, 
and the house still remained part of it. 

Mr. Chari for the defence contends that 
it is for the plaintiff to prove that there 
was a division. 

The law r as to the burden of proof, and 
what the presumption is as to the division 
of a Burmese Buddhist’s estate, lias been 
dealt with by me in Maung Po U v. Maung 
Po Thin (i). In that case I said :— 

"The learned Additional Judge of the 
District Court held on the authority of 
Ma Hnin Zi v. Ma Ilnin Ye (2), that the 
burden of proving the alleged division 
was on the plaintiff, and that as he had not 
discharged it he must fail. The ruling in 
that case is to the effect that the burden of 
proving the division of ancestral property 
is upon the party asserting the division. 


fi) 33 Ind. Cas. 9831 9 Bur. h. T. 164. 
(*) S. J. L. B. 22. 


[19 23 

It was given by Mr.Sanford, Judicial Com¬ 
missioner of Lower Burma, in 1874. No 
authority Is cited in support of it. As 
a rule of English Law, it cannot be sup¬ 
ported by any known principles of the sub¬ 
ject. Nor can I find any authority iu the 
Dhammathats in suupport of it. I am un¬ 
able to see how any rule as to the burden 
of proof can be laid down without reference 
to the facts of the particular case in which 
the question arises. All that Mr. Sanford 
says in his judgment is, that he who asserts 
that an estate is divided must prove his 
assertion. Upon what facts this view is 
based I am not able to find in the judgment. 
With due respect to the learned Judge, 
I am bound to say that the ruling as stated 
b Idly cannot be held to be sound, unless 
Buddhist Law says that ancestral land 
must be presumed to remain undivided 
until the contrary is proved. That there 
is no such presumption in Buddhist Law 
I have no doubt. No such presumption 
can possibly be justified, having regard to 
the fact that among the Burmese Buddhists 
the division of ancestral estate among 
the co-heirs is the rule, cases of co-heirs 
remaining in commensalitv being extremely 
rare." 

In the result I held that no general rule 
can be laid down as to the burden of proving 
jointness or seperation without regard to 
the facts and circumstances of each parti¬ 
cular case. I cited, with reference to the 
case, Maung Lu Pe v. Maung L11 Gale (3) 
in which Mr. Copies ton, Judicial Commis¬ 
sioner, said :— 

M There is no presumption that prop¬ 
erty left by a person long deceased is part 
o! an undivided estate. According to the cir¬ 
cumstances of the case, it may require much, 
or very little, evidence to sufficiently prove 
that property is undivided, but, when 
land has been in the exclusive possession of 
others for a long period, the person assert¬ 
ing that it forms part of an undivided estate 
should be required to prove the fact. " 

Now, what are the facts of this case? 

According to the evidence adduced by 
that plaintiff, Ma Shwe U and Shwe Pu 
got the house on a division of the estate 
of the old couple by “ paying the price,’* 


(3) 2 u. B. R, (1897-1901) 418. 
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This evidence means that there was 
a division of property, and that the other 
heirs were bought out of this property 
by Ma Shwe U and Ma Shwe Pu. They 
occupied this house, and after the death 
of Ma Shwe U, which took place three 
years before the suit, her husband, Maung 
Shwe La, the plaintiff, paid revenue 
due on the house. There is also evi¬ 
dence to show that after the death of the 
old couple, Ma Shwe U applied for a grant 
of the house site in her name, jointly with 
those of her nephew, Po Tu, and niece, 
Ma Kin Tin. At that time the nephew and 
niece must have been of tender years. The 
real applicant for the ground was Ma Shwe 
U, and, more probably than not, she allow¬ 
ed t te names of her nephew and niece 
to be coupled with hers, because she had 
some good intentions towards them at 
that time. 

Mr. Chari contends that the fact that 
the names of the nephew and the niece 
were added, indicates that they had an 
interest in the property, and that there 
had been no division of the estate. I 
cannot agree. 

Another point to be noticed is that Ma 
' Kywe and the others lived in that house. 
I do not think that that indicates that 
the estate still remained in tact. The 
conduct of Ma Kywe in treating the house 
as belonging to Ma Shwe Pu, shows 
that it must have been well-known in the 
family that the property belonged to the 
two sisters, Ma Shwe Pu and Ma Shwe 
U jointly, or to either, and that this 
property fell to the share of Ma Shwe 
Pu or Ma Shwe U on a division of the 
property of the estate of the old couple. 

It does not now matter whether the 
property belonged to Ma Shwe Pu 
or to Ma Shwe U, or to either jointly. 
Ma Shwe U, in her capacity as heir, would 
have inherited the house, and Maung 
Shwe La, as Ma Shwe U's widower, would 
have inherited it from Ma Shwe U. 

There are acts of ownership on the 
part of either Ma Shwe U or Ma Shwe 
Pu, and there is long possession in favour 
of both, or either, and, therefore, the pre¬ 
sumption arises that there must have been 
a division of the estate of the old couple 
because otherwise it is {difficult to say 
how the two sisters, both or either, came 


to excercise acts of ownership, on the 
house, to the exclusion of their two 

brothers. . u ' 

Besides the presumption, there is the 
evidence I have set out above. On the 
side of Ma Kywe there is nothing whatso¬ 
ever. The other defendants depend upon 
Ma Kywe. They do not actually contest the 
suit. The position is that if Ma Kywe 
fails, they also fail. The appeal is, there¬ 
fore, allowed with costs. 

N h. /I ppcal allowed. 


ALLAHABAD HIGH COURT. 

Miscellaneous Case No. 18 oi« 1923. 

May 31, 1923. 

Present: —Sii Grimwood Meats, Kt., Chief 
Justice, and Mr. Justice Piggott. 
KASHI NATH— Applicant 

versus 

EMPEROR—Opposite Party. 

Legal Practitioners Act (X V I 11 of 187 9 )» 
5.36 —Government of India Act 1015, (5 & & <*ey. 
V, C. 61), 5. 107 —Order including person in 
list of touts—Power of High Court, to interfere— 
General principles. 

The High Court can only interfere with the or¬ 
der of a District Judge including a person’s 
name in the list of touts, in the exercise of the 
general powers of superintendence conferred upon 
it by section 107 of the Government of India 
Act. [p. is, col. 1.] 

In the matter of the Petition of Madho Ram, 
21 A. 181; A. W. N. (1899) 15; 9 Ind. Dec. (n. S.) 
825, relied upon. . 

The High Court will not interfere with an 
order such as the above in the exercise of its 
powers of superintendence where the sole ground 
on which interference is sought is, that the 
decision of the District Judge is against the 
weight of the evidence. (3). 12, col. 2.] 

But the High Court will interfere if the District 
Judge, in contravention of the direction given 
in section 30 of the Legal Practitioners Ac t, has 
included in the list of touts the name of a person 
to whom no notice was given to show cause 
why his name should not be so included, 
fp. 12, col. 2.] 

The decision of a District Judge to include 
a person’s name in the list of touts 3 e<( ; uot ne¬ 
cessarily be based on direct evidence, or evidence 
which must be legal or relevant; it is enough 
if there is laid before the District Judge 
circumstantial evidence from which he draws the 
inference as against that person that he 
habitually acta at a tout. (p. 13, ool i.J 
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Civil miscellaneous application from an 
order of the District Judge, Benares 
dated the 3rd October 1922. 

Mr. J. M. Bancrji, for the Applicant. 
Mr. L. M. Banerji, for the Opposite 
Party. 


JUDGMENT. —We have before us four 
applications from persons in respect of whom 
the District Judge of Benares lias passed 
an order under section 36 of the Legal Prac¬ 
titioners Act. XYIII of 1879; that is to say, 
the names of each one of these four persons 
have been put by the District Judge in a list 
of persons who are proved to his satisfaction 
by evidence of general repute or otherwise 
habitually to act as touts. The word “tout” 
we may note is defined by section 3 of the 
same Act. In the case of two of the persons 
concerned, namely, Kashi Nath and Sarju 
Dat, notice was ordered to issue and the 
learned Government Advocate has appeared 
to support the order of the District Judge, 
The other two applications, namely, those 
of Abdul Hamid and Sitil Pandev, were 
simply ordered to be laid before this Bench, 
to be dealt with in such manner as this 
Court might see fit after hearing arguments in 
the other two cases. The learned Government- 
Advocate has raised the general question 
of the right of this Court to interfere in re¬ 
vision with an order passed by the District 
Judge, or other competent Court, under sec¬ 
tion 30 of Act XYIII of 1879. That is 
a question which has more than once 
been before this Court; but the standard 
authority on the subject is the decision of a 
Bench of two Judges. One of them, the then 
Chief Justice of this Court, passed In the 
mailer oj the Pcttion 0] Mad ho Ram (1) n 
the year 1899. We agree with the learn¬ 
ed Judges who decided that case, that this 
Court could only interfere with an order 
sueli as that now before us. in the exercise 
of the general powers ol superintendence 
conferred upo 1 it by what is now se.tion 107 
of the Government of India Act. We are 
satisfied t uit those powers are extensive en¬ 


ough to authorise this Court, in the exercise 
of its discretion, 'o send for the record of such 
a proceeding in a Subordinate Court, namely, 
the record ol an enquiry conducted by ;i 



A. \V. 
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District Judge with a view to drawing up 
a list of persons proved to be touts, and to 
examine such record and thereafter issue 
such orders or instructions to the District 
Judge as might appear to be proper. The 
question remains, however, what principles 
this Court should lay down to govern the 
exercise of its discretion in this matter. 
The learned Judges who decided Mad ho 
R nil's c.>se ii) above referred to laid down one 
principle of considerable importance. This 
was that this Court would not interfere in 
the exercise of its powers of superintendence 
where the sole ground upon which interfer¬ 
ence was asked for was, that the decision 
of the District Judge was against the weight 
of the evidence. We desire to stand by 
that principle. It is quite clear from the 
wording of section 36 of Act XVIII of 1879 
that the Legislature intended to confer upon 
the Courts therein mentioned ; including 
the Court of a District Judge, a verv wide 
discretion in the matter. The District 
Judge is authorised to frame and publish 
a list of persons proved to his satisfaction, 
by evidence of general repute or otherwise, 
habitually to act as touts. It has been 
pressed upon us that the word “touts” as 
used in this section, refers back to the de¬ 
finition in the preceding section No. 3 of 
the same Act. This is undoubtedly so: but 
what is laid down in section 36 is that the 
District Judge has discretion to frame and 
publish a list of persons who are proved to 
his satisfaction to behave in the manner 
set forth in the definition of the word “tout” 
in sect on 3. The only qualifications im¬ 
posed by the Act on the exercise of this dis¬ 
cretion are that the District Judge must 
l>e sat sfied by evidence of general repute 
or otherwise, and further that no person's 
name is to be included in such a list until 
he has had an opportunity of showing cause 
against such inclusion. We may say, in this 
connection, that we should certainly hold 
it a valid ground for interference bv this 
Court, in the exercise of its general powers 
of supervision, if the District Judge had 
disobeyed this latter direction and had in¬ 
cluded in his list of touts the name of a 
person who had never been allowed an oppor- 
tun ty ol showing cause against such inclu¬ 
sion We return now to the obvious fact 
that it was never the intention of the Legis¬ 
lature to allow anything of the nature of 


! 1 Kir 
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an appeal againt tlie decision of a compe¬ 
tent Court under section 36 of Act 
XVIII of 1879. We cannot allow our general 
powers of sjp?rvsion to be invoked 
so as, in effect, to create a right of appeal 
which was never intended by the legisla¬ 
ture. In the cases now before us it is sought 
to bring the matter within the scope of the 
xeyisional jurisdiction, represented as fall¬ 
ing somewhat short of the jurisdiction exer- 
ciseable by a Court of Appeal, by represett¬ 
ing that the record of the enquiiy conducte d 
by the District Judge discloses, as against 
each of the four persons whose petitions 
lie before us, no legal orrele\ant evidence 
to warrant the finding arrived at by the 
District Judge that they habitually 
do act as touts. The plain fact of 
the matter is that, as regards each 
of these four persons, direct evidence 
was wanting, but there was laid before the 
District Judge certain circumstantial evi¬ 
dence, from which the District Judge drew 
the inference as against each of these per¬ 
sons that they were habitually acting as 
touts. In our opinion it would be strain¬ 
ing the powers of superintendence conferred 
on this Court and setting an undesirable pre - 
cedent if we were to take it upon ourselves in 
every instance of this kind to consider whe¬ 
ther the circumstancial evidence relied upon 
by a District Judge, and set forth in his 
order, was or was not evidence upon which 
we ourselves would have drawn the same 
inference. We think the Legislature in¬ 
tended that the Distict Judge should be 
master in his own Court to this extent. 
The result is, that we are not prepared to 
interfere in any one of the four cases before 
us, and each of the applications stands 
dismissed accordingly. 

M. A. A. 

ApplicxtioHS dismissH. 


LOWER BURMA CHIEF COURT. 

Special First Civil Appeal No. 162 of 

1922. 

Jun* 23, 1922. 

Present: —Mr. Justice M.tung Kin. 

ISMAIL YACOOBJEE DOODHA— 
Defendant—A pp ei.l ant 

jjg ys US 

ABDOOLLA HA TEE ABBA & Co.— 

P la in tiff—Respondk nt . 

Rangoon Rent Act (Burma Act 11 of 1920), 
s. 9 (1)— Lease on favourable terms —Salami paid 
to lessor , recovery of. 

At the time of the grant of a lease, the lessor, in 
consideration of the tenant’s paying, a salami t agreed 
to take a small rent, not to turn the tenant out 
during a certain period, not to ask for more icnt, 
and to make certain alterations in and additions 
to the premises leased. I11 a suit by the 
tenant to recover back the premium under section 
9 (1) of the Rangoon Rent Act : 

Held, that these agieements on the part of the 
landlord were conditions of the lease and formed 
a part and parcel of the same and that, therefore, 
the payment of the premium was within the 
contemplation of section 9 (i) of the Rangoon 
Rent Act and the amount was recoverable by the 
tenant. 

Special first appeal from the judg¬ 
ment of the Rangoon Small Cause Court, 
in Civil Regnalr No. 2944 of 1921, dated 
11t.l1 August 1921. 

Air. Humlyn, lor the Appellant. 

•Mr. Munshi, for the Respondent?.. 

JUDGMENT. —This is a case under the 
Rangoon Rent Act, 1920. 

The plaintiffs alleged that the house in 
question was let to them by the defendant 
at the rental of Rs. 200 per month, and 
that at tlie time of the lease, which was 
the 6th July 1919, the plaintiffs paid the 
defendant Rs. 2,000 as salami . The plaintiffs, 
therefore, asked for tlie return of this 
Rs. 2,000 under the provisions of section 9, 
clause*2, of the said Act. 

The defendant in his written statement 
admitted having let the premises at the 
rent of Rs. 200 on the date mentioned in 
the plaint. His case, however, is that the 
rent was not the proper or fair rent hut 
a less rent; and the sum of Rs. 2,000 was 
received as part, of the consideration of 
the letting of the premises at a less rent. 
The defendant then goes on to say that 
he did not receive t he* said sum cl Rs. 2,000 
a- premium or salami, but that it was paid 
lor the consideration mentioned in para¬ 
graph 1, viz., “for receiving a less rent, and 
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also by way of not requiring tlie plaintiffs to 
remove from the premises for five years, or 
asking for more rent, and also by way of 
making certain alterations for plaintiffs 
in the premises as to providing lavatories, 
etc., winch defendant did in fact provide.*’ 
For these reasons, he said, that there was 
no cause of action against him. 

The learned Judge of the Court below 
did not take any evidence, and held on 
the pleadings that the payment of Rs. 2,000 
was such as is contemplated by section 9 
of the said Act and he decreed the suit. 

The defendant has appealed, and his 
learned Counsel contends that evidence 
should have been taken and that tHo de¬ 
fence put forward by the defendant was 
a good one. 

Section 9 provides as follows-:—“ (1) It 
shall not be lawful for any person in con¬ 
sideration of the grant, renewal or continu¬ 
ance of a tenancy of any premises, to require 
the payment of any fine, premium or any 
other like sum in ad'lition to the rent; (2) 
where any such payment has been made after 
the 1st day of July 1919, the amount shall 
be recoverable by the tenant by whom it was 
made from the landlord, and may, without 
prejudice to any other method of recovery, 
be deducted from any rent payable ly him 
to the landlord : Provided that nothing 
in this section shall apply to any payment 
under any written agreement entered into 
before the 1st day of April 1918.” 

Now, the defence put forward means 
this: The rent agreed upon was Rs. 200 
per month. For that rent the lease was 
granted. The lessor agreed to take a small 
rent, not to turn the tenants out during 
t he term of five years, not to ask for more 
rent, and to make certain alterations in 
and additions to the premises. These agree¬ 
ments were made by the landlord at the 
time of the lease. They were, therefore, 
conditions of the lease, and, therefore, form¬ 
ed part and parcel of the grant of the lease. 
For granting a lease to the plaintiffs under 
those conditions, the defendant took the 
Rs. 2,000 in addition to the rent. Therefore, 
the payment is within the contemplation 
of sub-section (1) of section 9 of the Act. 
It was made after the first day of July 1919. 
Therefore, it is recoverable by the tenants 
who made the payment. The defence 
has been put somewhat ingeniously, but 
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the real thing is as I have stated above. 
If any of these agreements were made 
subsequently, the result of the case might 
have teen different. 

In my judgment the lower Court was 
right. This appeal is dismissed with 

costs. 

n. h. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. .46 of 1922. 

April 25, 1023. 

Present: —Mr. Justice Daniels. 

GAJRAJ TEWARI and others— 
Defendants—Appellants 
versus 

BHAGIRATHI PANDE and others— 
Plaintiffs and Defendants— 
Respondents. 

Civil Procedure Code ( Act V of 1908), 0 . 
XXII, rr. 4, 11— Joint decree, appeal against — 
Some decree-holder', not made party, effect of. 

Where a joint decree has been given in favour 
of certain persons and the appellant fails to make 
some of them respondents, the appeal will fail 
not onlv against the persons not Impleaded, but 
as against all the decree-holders, [p. 15, col. 1.] 

Tej Narain Sahu v. Dal Dam Sahu, 69 Ind, 
Cas. 624; 1 Pat. 6991 (1922) A. I. R. (Pat.) 6r6t 
4 P. L. T. 170; (1923) Pet. 2 < "*7, Basir Sheikh v. 
Fazle Karim Biswas, 28 Inch Cas. 703? 19 C. W. 
N. 29"', Monmohan Panday v Bidhu Bhusan Ray 
Chowiih• ry, 48 Ind. C: 20?; 28 C.LJ. 268, Jamna 
v Sarjit' 52 Ind. Cas. 510; 67 P. R. 1919; 90 P. L. 
R. 1919 Sardari Lai v. Ram Lai, 57 Ind. Cas. 
199; 1 L. 225; 1 L. L. J. 225; 143 P. L. R. 1920 
and Kali Dayal Bhatlacharjee v. Nagcndra Nath, 
54 Iud. Ca>. 822; 30 C. L. J.217; 24 C. W. N. 44, 
relied on. 

Second appeal against a decree of 
the Subordinate Judge, Basti, dated 
the 30th August 1921. 

Mr. K. Vernu, for the Appellants. 

Mr. N. C. Vaish, for the Respondents. 

JUDGMENT.— Iu this case a prelim¬ 
inary objection is taken to the hearing of 
the appeal on tne ground that it lias abated. 
The facts are that two of the respondents, 
Bhagwat Pande and Chhotkan Pande, are 
dead an 1 that no steps have been taken 
to bring their legal representatives on the 
record. As they admittedly died prior 
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to 1st June last there is no doubt that the 
appeal has abated against them. The res¬ 
pondent contends, however, that under the 
circumstances of the case the appeal has 
abated against all the respondents. Chho- 
takan Pande was plaintiff No. 13 in the 
original array of paities and was No. 19 
in the list of respondents in this Court. 
Bhagwat, son of Harihar Pande, is No. 7 
in the list of plaintiffs-respondents attached 
to the memorandum of appeal. As a matter 
offact.no such name appears either in the 
plaint or in the memorandum of appeal 
to the lower Appellate Court and a com¬ 
parison of the names in the plaint with those 
in the memorandum of appeal to this Court 
goes to show that this name has been written 
by mistake for that of Hanwant Pande, 
son of Sheoamber Pande. The name of 
the latter does not appear anywhere in 
the array of parties to the appeal. 

The decree declaring them to be owners 
in possession of the plots in suit has been 
given to the plaintiffs jointly against the 
defendants jointly. The plaintiffs are Zemin¬ 
dars of one village, Bitni Khurd, and the 
defendants Zemindars of another village, 
Dippur, and the dispute was in which of 
these two villages the lands in suit fall. 
The appellant relies on the language of 
clause (3) of r. 4 of O. XXII, Civil Proce¬ 
dure Code. That rule savs that where 
no application to bring the legal repre¬ 
sentatives on the record is made within 
limitation the suit shall abate as against 
the deceased defendant. By rule n of the 
same Order the word defendant includes 
a respondent. There is, however, authority 
for the view that, notwithstanding the 
wording of this rule, where a joint decree 
has been given in favour of the respondents 
the entire appeal fails if the appellant 
fails to make some c.f the respondents 
a party. This has been followed b\ the 
catna High Court in Tej Karain Sahu 
v. Dal Ram Sahu (1). This was held 
in Basir Sheikh v. Fazle Karim B'swas 
(2) where the defendants were appeal¬ 
ing against a decree for joint possession 
and failed to serve notices ot appeal on two 
of the plaintiffs-respondents. It was also 


n ( !n Tn( b Cas - 6245 1 Pat. 699: (1922) A. 
R (> «°6: V P - L T ' '7°' (*9*3) Pat. J 7 . 
28 lad. Cas. 7031 19 C. W. N. 290. 



held in Monmohan Panday v. Bidku Bhusan 
Ray Chowdhury (3) a case in which, the 
legal representatives of one of the co-pro¬ 
prietors of a firm were not brought on the 
record. Jamna v. Sarjit (4) [this case 
has teen followed in the later case of Sardari 
Lai v. Ram Lai (5)], is another case exactly 
on all fours with the present in which the 
proprietors of a village had obtained a joint 
declaratory decree declaring their interest in 
the land in dispute. The some view was 
taken in another case ol a declaratory 
decree. Kali Dayal Bhattacharjee wNagendra 
Nath (6), in which the whole case-law' on 
the subject is reviewed. The ground of 
decision was that, although O. XXII, r. 4, 
only provides for the appeal abating as 
against the deceased respondent, the re¬ 
sult of its abating against him may be in 
certain cases that the appeal has there¬ 
after become imperfectly constituted, so 
that the appellant can no longer invite the 
Court to adjudicate upon the matters in 
controversy. The representatives of the 
deceased decree-holders against whom the 
appeal has abated, have obtained an un¬ 
assailable decree declaring that they, jointly 
with the other decree holders, are proprie¬ 
tors in possession of the suit land. If the 
appeal were allowed as against the other 
decree-holders the result would be two 
contrary declarations, one declaraing that 
the proprietors of tl e respondents' village 
are entitled to and in possession of the 
land in question, and the other declaring 
that they are not so entitled and in pos¬ 
session. It has been held in these 
cases that this is a state of things which 
the law does not contemplate and which 
cannot be allowed. That it would result 
in very serious inconveniences in practice 
is self-evident. 

Tt has been suggested on heahalf of the 
appellants that I should adjourn the case 
to give the appellants an opportunity or 
ascertaining and stating by affidavit whether 
t here are any heirs Oi Chkotkan Parule. 
Tins is not a request which can be accepted. 


(;,) 48 Ind. Cas. 309; 28 C. L. J. 268. 

(4) 52 Ind. Cas. 510567 P. R. 19191 90 P. b. 
R. 1919. 

( 5 ) 57 Ind. Cas. 190; r L. 2255 1 L. I,. J. 2251 
143 P. I,. R. 1020. 

(6) 54 Ind. Cas. 8225 3" C. L. J. 2175 24 C. W< 
N. 44. 
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In the first place, it was for the appellants 
to bring the legal representatives on the 
record and they have not clone so. In 
the second place, there must be some legal 
representatives even if it be, in tiie last re¬ 
sort, the Crown. Tnis is not a case of an 
undivided Hindu joint family in which the 
right passes? by survivorship. It is a case 
of an undivided Zemiv.dari village in which 
the proprietors are tenants-io-common. 
Per the reasons already given, I hold tl at 
the entire appeal has abated and I accord¬ 
ingly dismiss it with costs in favour of the 

a'lswevi ng res poll den t s. 

m. a. a. * Appeal dismissed. 


RANGOON HIGH COURT. 

Civil. Revision No. 101 of 1922. 
February 15. 192;,. 

Present:—Mr. Justice Hee.ld. 

KZl-.KI HI, M( )SKS Petitioner 

versus 

The RUSSA ENGINEERING WORKS, 

I/n>. Respondents. 

Coutraet Act (IX of 1872 ). 26 4—Partnership, 

dissolution of, notified in public press—Wiring 

partner, liability of. . . .. 

7 The mere publication of a notice of dissolution 
of a partnership in the public press is not suth- 
ric.it lo relieve a retiring partner from liability 
for goods supplied to the firm by persons hauut, 
old dealings with the same. 

Civil revision against a decree of the 

Small Cause Court, Rangoon, pas-cd in 
Civil Regular No. 999 of f x 9 \ 2 -. 

Mr. Burjoricc, for He Petitioner 

Mvss-s. Lentaigue, Mi Donnell ai d ( h flon, 

for the Respondents. 

JUDGMENT. -Respondents sued peti¬ 
tioner and one Solomon in the Small 
Cause Couit to recover .he price oi 

goods sold and delivered 

The plaint set out lhat the defendants 
h -d b en partners with one Sassoon in a 
linn known a.s the Sassoon Automobile 
& Taxi Company and that the goods were 
supplied to the iirm in October 1021. 
Solomon did not defend the suit. 
Petitioner said that he retired from 
the partnership on the 2MI1 of June 


1921 and had no concern with its subse¬ 
quent transactions. He denied respond¬ 
ents’ allegation that they had no notice of 
his having left the firm. 

The learned Judge in the Small Cause 
Court held that petitioner was liable, ap¬ 
parently on the ground that it was not 
proved t hat public notice of the dissolution 
of the partnership had been given. 

No appeal lies, but petitioner asks me 
to interfere in revision on the ground that 
the learned Judge ought to have held it 
proved that the public notice required bi¬ 
section 2(14 of the Contract Act had been 
given. 

I have read the lower Court’s proceed¬ 
ings and heard the learned Advocates. 

The case does not seem to have been 
taken very seriously in the lower Court 
by either party, probably because the 
amount in dispute was comparatively 
trivial and the evidence produced by both 
sides seems to have been about equally 
meagre. But even if I held that petitioner 
proved the publication of the advertise¬ 
ment which he produced, I do not think 
that it would help him. In a similar suit 
brought by another firm against the same 
defendants, petitioner put in the same 
defence as in this case and the Court, fol¬ 
lowing the case of Chundee Churn Dull 
v. Eduljee Cowasjee Bijnee (1), held that in 
the case of old customers of a firm, a.s the 
respondents in this case were, the mere 
publication of a notice of dissolution in 
tlie public press was not sufficient to re¬ 
lieve a retiring partner from liability, that 
case also came before the Chief Court in 
revision and the learned Judge who dealt 
with it said that he was rot prepared to 
differ from the view of the law taken by 
the Calcutta High Court and dismissed 
the application. 

1, too, am of opinion that the ruling in 
the’Calcutta case is good law, and I see 

no rea son to interfere. 

The application is dismissed with 

costs. . 

w c . A. APplica!ion dismissed. 

(i) SC. 078; 11 C. L. R. 223; 4 Inch Deo. (N. S.) 
• 07 - 
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BADIU V. NAKATM 1 . 

LAHORE HIGH COURT. 

Civil, Revision PEiiticn No. 310 of 1923. 

June 9, 1923. 

Present:— Mr. Justice Moti Sagar. 

BADLU— Defendant — -Appellant 

versus 

Musammat NARA 1 NI—Piaintiff— 

Respondent. 

Civil Procedure Code (Act VofigoS), O. XXI I, 
rr. 3, 9(2), O. XLIII, r. 1 (k)— Abatement of 
suit—-Application for substitution made after 
expiry of limitation, nature of—Order on appli * 
cation — Appeal, whether lies. 

Where no application is made within time to 
bring upon the record the representatives of a 
deceased plaintiff, the suit abates automatically, 
and an application for substitution made there¬ 
after must necessarily be considered as an afpli- 
cation under O. XXII, r. 9 (2) of the Civil 
Procedure Code, to set aside the abatement. 

Lachmi Narain v. Muhammad Yusuf, 59 Ind’ 
Cas. 903; 42 A. 540; 18 A. L. J. 688; Atur Singh 
v. Todar Mai, 49 Ind. Cas. 501; 22 P. W. R. 1919 
and Chuni Lai v. Kala Khan, 67 Ind. Cas. 596; 4 
L. h. J. 171J (1922) A. I. R. (L) 61; 34 P. W. R. 
1922, relied on. 

An order passed on 6uch application is, there- 
ioce, appealable under O. XLIII, r. 1 (A) of the 
Civil Procedure Code. 

Petition tor revision of an order of the 
District Judge, Karnal, dated the 8th 
February 1923,reversing thst of the Munsif, 
hirst Class, Karnal, dated the 23rd 
November 1922. 

Mr. M. L. Purl, for the Petitioner. 

Mr. Shamalr Chuni, for the Respond¬ 
ent. 

JUDGMENT.—The facts of the case 
out of which this application for revision 
has arisen are shortly these. On the 22ml 
of March 1921 one Plans Ram brought 
a suit for the recovery of Rs. 1,020 against 
Badlu, petitioner, in the Court of Lala Gul- 
want Rai, Senior Subordinate Judge of 
Karnal. On the 19th of March 1922, 
while the suit was pending, Hans Ram 
was murdered aud shortly after Badlu 
was arrested on the charge of murder and 
committed to the Sessions to take his trial 
under section 302 of the Indian Penal Code. 
He was eventually acquitted by the Ses¬ 
sions Judge. On the 27th of July 1922 
Musammat Narain, the widow of Hans 
Ram, made an application to the effect 
that she should be brought on the record 
in place ot her deceased husband. The 
Senior Subordinate Judge rejected this 


application as barred by time under Act. 
XXVI of 1920. An appeal vvas preferred 
against this decision to the District Judge 
of Karnal who set aside the abatement, 
holding that under section 5 of the Indian 
Limitation Act there was sufficient cause 
for extending the period of limitation. 

The defendant has now come up in re¬ 
vision to this Court and it has been 
argued on his behalf that no appeal lay to 
the District Judge from an order reject¬ 
ing the respondent’s application to bring 
the legal representative of the deceased 
on the record and that the order 
passed by him on appeal was 
consequently without jurisdiction. In 
my opinion this contention Isas 
no force and must be overruled. The ap¬ 
plication made by M mammal Naraini 
on the 27th of July 1922 for substitution 
of her name in place cf her deceased hus¬ 
band was in substance an application for 
setting aside the abatement under O. XXII, 
r. 9 (2) of the Civil Procedure Code, and 
the order passed on her application vvas 
appealable under O. XLIII, r. 1 {k), of the 
Code of Civil Procedure. No application 
having been made within time to bring 
upon the record the representative of the 
deceased plaintiff, the suit abated auto¬ 
matically and the application for substi¬ 
tution made after the expiry of the pres¬ 
cribed period must necessarily be consider¬ 
ed an application under O. XXII, r. 9 (2) 
of the Code of Civil Procedure vide 
Lachmi Narain v. Muhammad Yusuf (1). 
Aru* Singh v. Todar Mai (2) and 'Chuni 
Lai v. Kala Khan (3). 

I do not sec any force in this petition 
and I dismiss it with costs. 

z. k. & n. ir. Petition dismissed . 

(1) 39 Ind. Cas. 903: 42 A. 540; 18 A. L. J. 
688 . 

(2) 49 Iud. Cas. 501; 22 P. W. R. 1910. 

(3) 67 Ind.Cas. 390; 4 L. L. J. 17* 5 (1922) A, 
I. R. (L) 01 j 34 P. W. R. 1922. 
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MAUNG PO THATK V. M AUNG THA BY AW. 

LOWER BURMA CHIEF COURT. 

Special Second Civjl, Appeal No. 120 of 

1921. 

May 22, 1922. 

Present: —Mr. Justice Pratt. 

MAUNG PO THAI K and others— 

Appellants 

versus 

MAUNG THA BYAW and others— 

Respondents. 

Contract Act (IX of 1872 ), s. 151 —Bailor 
and bailee—Goods lost by bailee—Want of care —• 
Burden of proof. 

Iu order to escape liability for the payment of 
damages for the loss of goods entrusted to a bailee, 
the burden of proving that he took as much care 
of the goods as a man of ordinary prudence would, 
lies on the bailee. 

Special second civil appeal against a 
de:ree of the Divisional Court, Hantlia- 
waddy, in Civil Appeal No. 68 of 1921. 

Mr. Surly, for the Appellants. 

Mr. Keith, for the Respondents. 

JUDGMENT.— Plaintiffs sued for damages 
for loss of paddy due to the sinking of the 
sampan hired from defendants. 

The sampan was sunk at night whilst 
moored. 

Plaintiffs' case was that that the sinking 
was due to want of proper precautions on 
the part of third defendant and his man in 
charge of the sampan. The defence was 
that the wreck was due to overloading made 
under protest under the instructions of 
plaintiffs' representative. 

The Trial Court found that the sampan 
was iu fact overloaded but was not satisfied 
that the sinking was due to this fact. The 
Judge came to the conclusion that no one 
was to blame for the sinking which he held 
to be an accident and being unable to assign 
any other reason fell back upon the act 
of God. 

The Divisional Court found that, as a 
matter of fact, the sampan was loaded in 
excess of her normal carrying capacity but 
agreed with the Trial Court that it was not 
proved that overloading was responsible 
lor loss. O11 the evidence it came to tile 
conclusion that that accident was due to 
the sampan being moored too close to the 
bank in consequence of which it stranded, 
took a list and shipped water when the tide 
1 use. 

1 think there is no reasonable doubt that 
this is the correct explanation and it seems 
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clear that the boatmen did not take suffi¬ 
cient precaution and were probably both 
asleep when the water first obtained access 
to the sampan. The burden of proving 
that he took as much care of the goods 
entrusted as a man of ordinary prudence 
would under similar circumstances lies on 
the bailees. For this there is ample au¬ 
thority. I need only quote one. Trustees 
0j the Harbour , Madras v. Best & Co. 

(*)• 

On the evidence, defendantsfailedto prove 
that they took reasonable precautions. 

There was a fresh breeze blowing but 
there was no apparent reason why the 
sampan, if properly moored and due pre¬ 
caution taken, should have been swamped. 

The inference is that there was a lack of 
care on the part of the boatmen. 

It is obvious the loss cannot be attributed 
to the act of God and apparently the Trial 
Court only gave this as the cause because 
it was unable to understand how the acci¬ 
dent happened. Had the Judge realised 
that the burden of proof was on the defend¬ 
ants he would probably have come to a 

different conclusion. 

I agree with the learned Divisional Judge 
that all the defendants are liable. It is not 
necessary to re-state his reason, which I 
accept. 

The appeal is dismissed with costs. 

w. c. a. Appeal dismissed. 

(1) 22 M. 524; 8 Ind. Dec. (n. S.) 375. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1725 of 1921. 

April 1192/,. 

Present: —Mr. Justice Gokul Prasad. 

SHANKAR SAHI and others— 
Defendants—Appellants 

versus 

BUICHU RAM AND OTHERS— 
Plaint i f fs—R espon de nts. 

Hindu Law—Joint family—Alienation by 
manager—Benefit of estate—Mortgage to satisfy 
pre-emption decree, whether binding. 

Although the strict Hindu Law does not allow 
the manager of a Hindu joint family to alienate 
property for the benefit of the estate, the only 
warrant for a valid transfer of this kind being to 
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avert distress of the family ; yet the Hindu Law, 
as administered by the Courts in British India, 
does give effect to the doctrine of the benefit 
to the family. 

Nathu v. Kundatt Lai, 8 Ind. Cas.836; 33 
A. 242; 7 A. L.J. 1182.relied on 

A mortgage executed by a Hindu manager to 
satisfy a pre-emption deiaree, being for a family 
benefit, is binding on the family. 


Second appeal from a decree of the Addi¬ 
tional District Judge, Gorakhpur, dated 
the 22nd July 1921. 

Mr. Shiva Prasad Sinha, for the Appellants. 

Mr. Lachmi Narain Tewari, for the Re¬ 
spondents. 

JUDGMENT .—The point raised in this 
case is a very simple one and under the 
strict rule of Hindu Law the decision 
would have been in favour of the ap¬ 
pellants. It appears that the plaintiff- 
respondeut sued for foreclosure of a 
mortgage which had been executed for pay¬ 
ment of a pre-emption decree. The 
sons of one of the mortgagors were also im- 
ple.ided and their defence was that the mort¬ 
gage-bond was not for consideration and 
at any rate was not for legal necessity. 
The Munsif held that consideration had 


pissed but that the pre-emption decree was 
not satisfied by the mortgage-money and, 
therefore, he passed a decree against the 
pre-empted property exempting from liabi¬ 
lity the ancestral property charged in the 
mortgage. The plaintiffs appealed and 
the defendants put in cross-objectious. 
The lower Appellate Court came to the con¬ 
clusion that the mortgage went to satisfy 
the pre-emption decree and that the loan 
was for the benefit of the estate and decreed 
the claim against the whole property mort¬ 
gaged . 'I he defendants come here in second 
appeal. As I have already stated above, 
there is no rule of Hindu Law which warr¬ 
ants the manager of a joint Hindu family to 
alienate property for what is called the bene¬ 
fit of the estate. The only warrant for a 
valid transfer by a member of a joint Hindu 
family is to avert distress of the family. 
However, as I have said above, the doctrine 
of the benefit of the family has also been 
introduced in the Hindu Law, and having 
regard to the case of Nathu v. Kundan 
Lai (1) -.vh'ch is a decision o.' a Division 
Bench bv which I am bound, I must 


hold that the mortgage in the present 
case was executed for the benefit of 
the family and was as such binding on 
the family. In this view the decree of the 
lower Appellate Court was a correct decree. 
I confirm it tnd dismiss the append with 
costs including in this Court fees on the 
higher scale. I extend the time for payment 
to six months from this date. The decree 
of this Court will only be drawn up in case 
the respondents make good the deficiency 
in Court-fees for the Court below'. For this 
purpose I allow the learned Vakil for the 
espondents one month’s time. 

M . a. A. Appeal dismissed . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 50 of 1922. 

March 22, 1923. 

Present:—' Mr. Justice Ryves and 
Air. Justice Daniels, 

CHHAMMi LAL— Defendant— 

Appellant 
vers us 

Musamm.it STJKHRANJ KUNWAR - 
Plaintiff—R f.spon dent . 

Agra Tenancy Act (II of 1901), s. 104—C'o- 
sharers—Suit for profits—Gross rental—A treats, 
whether can be allowed—Compensation paid in 
Land Acquisition proceedings, whet her ncwtralle. 

Iti a suit for profits against a lambardar it was 
found that the amount of arrears was probably 
large, the village was canal irrigated, the bulk of 
the tenants were occupancy tenants, aiul the 
defendant had not filed proper and correct ac¬ 
counts. The Court passed a decree allowing pro¬ 
fits on the basis of gross rental: 

Held, that, under the circumstances of the case, 
the decree was a proper one. 

Where, in a suit for profits against a lambar¬ 
dar, the Court gives a decree on tlie basis ol gross 
rental, 't cannot allow in addition any .sums 
collected on account of arrears of prc\iuii. 
years. 

A co-sharer cannot in a suit lor profits, recover 
his share of the compensation paid to the lambar¬ 
dar under the Land Acquisition Act, m icspeel 
of the acquisition of a plot ol laud, as t'.v 1. it 
of compensation cannot properly b«' tv.-.UvU i 
sewui income. 


Second appeal from a decree < 
•litional District Judge, C.v .np 
the 21st of N-jtfcUib.r 1921. 


A'!, 
v c~! 


(1) 8 Ind. Ca*. 836; 33 A. 2 42; 7 A. L. J. 1182. 
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Dr. 5 . N. Sen, for the Appellant. 

Dr. K. N. Kiljii, for the Respondents. 

JUDGMENT.- This is an appeal in a 
suit for profits. The appellant is the de¬ 
fendant hwib.irdnr. Two points have been 
pressed on his behalf. 

The first is, whether a decree should have 
been given on gross rental or on recorded 
collections. The lower Appellate Court finds 
that the amount of arrears shown is pro¬ 
bably large, that the village is canal irri¬ 
gated, that the bulk of tue tenants are 
occupancy tenants and that the defendant 
has not filed proper accounts and such 

accounts as he has filed are clearly and 

• 

admittedly wrong. On these findings it is 
impossible t. d'sturb the lower Court’s 
decree allowim* profits on the basis of gross 
rental. 

The second point pressed is, that there 
is an obvj, ns nil lie-metical mistake in the 
ludgiiienl in venc-reme to the rent of blind- 
knsht 1 md. The learned. Judge says that 
oil the basis of the /» ’wtri’s idles, which 
he accepts, the sent of khudkasht land 
comes Ki Us. 46j bid in the calculation 
which he has given just below h- has sub¬ 
stituted the figure 95 N. It is practically 
admitted that a mistake lias been made 
and we allow this plea and reduce the de¬ 
cretal am unit by substituting R.s. 464 
for Rs. 95V as the k!wikiishl rental. 

Cr >ss-ohjections have been filed by 1 lie 
plainti 11 respondent and are pressed on 
two points. The first i>, that the lower 
Court, following a published ruling of this 
Court to which one of us was a party, lias 
held that when it gives a decree on the 
basis of gross rental it cannot allow in ad¬ 
dition any sums collected on account of 
arrears of previous years. 

This proposition has been held in two 
Bench rulings of this Court and we are not 
prepared to dissent from it in the present 


case. 

The other point relates to .1 small amount 
of Rs. *1-4-0 received from Government 
as compensation for a small area acquired 
under the Land Acquisition Act. The 
amount instead of being paid to all the pro¬ 
prietors was for seme reasons paid to the 
tumbariur who apparently has not given 
the plaintiff his share. Objection was taken 
fn the lower Court that this could not 
properly be treated as sswal Income recover¬ 


able in a profits suit under :he Tenancy 
Act. As a matter of law, mis contention 
appears to 11s well founded. The result 
is, that the appeal is allowed in regard to 
rent of khudk'ishi land to the extent indi¬ 
cated above but is otherwise dismissed. 

We allow no costs to the appellant as he 
might have obtained amendment of the 
decree 011 the only point on which his ap¬ 
peal succeeded by applying to the Court 
below. The cross-objections are dismissed 
with Cvists. 

z. k. &n. h. Decree modified. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Civil Revision No. ioi-B op 1922. 

February 20, 1923. 

Present: —Mr. Prideaux, A. J. C. 

PANDU RANG— Applicant 

versus 

KI vSH A N— Non- Applicant . 

Promissory.note—Material alteration — Negoti¬ 
able Instruments Act (XXVI oj 1881), s. 87. 

In suits for bond-debts brought on the basis 
of altered documents the plaintiff is not entitled 
to succeed. He cannot recover even the amount 
of which receipt is admitted by the defendant. 
A material alteration destroys the right of action 
on the document. 

C vil revision against a decree ol the 
Judge, Small Cause Court, Akola, dated 
the 29th April 1922. 

Messrs. W. A. Forbes and /I. V. K/tarc , 
for the Applicant. 

Mr. M. B. Niyogi, for the Non-Appli¬ 
cant. 

JUDGMENT. —The plaintiff sued on a 
s mple money-bond, dated 15th April ityiS, 
for Rs. 1 Oo and interest and also on a pre¬ 
note. The claim on the pro-11 ole lias been 
decreed while that 011 the bond has been 
d smissed on the ground that the bond 
was originally executed lor Rs. 70 and 
that it has been materially altered when 
in the plaintiffs possession, altered to a 
bond of Rs. 100. There seems to me good 
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reasons for the Small Cause Court’s de- 
cis on that an alteration in the bond had 
been made. The alteration as to Rs. 100 
and the word ' Shambhar ’ is apparent to the 
naked eye. There is the defendant’s own 
statement corroborated by one attesting 
w tness, that Rs. 70 only were advanced 
on the document and the other attesting 
w tness, one Bapu Ganaji, who appears 
for the plaintiff and states that the bond 
was for Rs. 100, wrote a letter during the 
pendency of the suit to the Chairman of the 
Co-operative Credit Society, Shelu Vetal, 
stat ng that this bond, dated 15th April 
1918, was for Rs. 70. I accept as correct 
the finding that after execution there lir.s 
been a material alteration in the docu¬ 
ment. 

The question awaiting my decision is. 
whether despite this fact, the defendant 
having admitted receipt of Rs. 70, a decree 
should not pass for that sum with interest 
against him. It is settled law that in suits 
for bond-debts brought on the basis of 
altered documents the plaintiff is not en¬ 
titled to succeed. A material alteration 
destroys the right of action on the docu¬ 
ment. The Court, in Sonajee Mali v. 
Uttamohand Bania (1), held that ary 
mater al alteration made in a written 
instrument after its execution ard 
without the privity of the party to 1. e 
affected by it is fatal to its validity 
and the same rule of law’ was enunciated 
in Gan pat v. Ramkrishna Puri (2). Tie 
same view seems to have been taken in 
the Hgh Courts : see Silaram Krishna 
v. Daji Devaji (3), Ganga Rati: v. Chavdc n 
Singh (4), Christa char hi v. Karibasayya 
(5), Oodcychand Boodaji v. Bhaskar Jagon- 
nath ( 61 , Harendra Lat Roy v. Uma Charan 
Ghosh (7), Goitr Chandra Das v. Prasar.na 
Kumar Chandra (8), Amirtham Pi/lai v. 


fi) 12 C- P- L R. 33. 

{?) 5 Inch Ca9. 4«5f 6 N. T>. R. t. 

G) 7 R. 418*. 4 Ind. De-. (n. S.) 281. 

(l) 4 A. 62; A. W. N. (1881) 118 ?. Inch Dec. 
s.) 63 r. 

( 5 ) 9 M. 399; 10 Inch Jur. 4C9; 3 Inch Dec. 

(v. s.) 673 (F. B.). 

16) 6 B. 371; 6 Ind. Jur. 533; Cbitty’s 8. C. 

102; 3 Ind. Dec. (n. S.) 703. 

( 7 ) 9 C. W. N. 695. 

I s ) 33 C. 8i2{ 3 C. L. J. 3631 10 C. W. N. 783. 
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Nan jah Go linden (9), and Lakshmammal v* 
Narasimharaghava Iyengar (10). 

I, therefore, holdthat the plaintiff is not 
entitled to recover on the altered bond. 
This application for revision fails and is 
dismissed with costs. The applicant will 
pay the non-applicant's costs. Pleader’s 
fee Rs. 15. 

n. h. Application dismissed. 

(9) 23 Ind. Cas. 464; 26 M. L,. J. 257; 15 M. 
L. T. 204; (1914) M. W. N. 230; 1 h. W. 243. 

(10) 21 Ind. Cas. 445; 38 M. 746 at p. 747; 
(1913) M. W. N. 833; 14 M. L. T. 398; 25 M. L. 

J- 57 2 * 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 742 of 1922. 

March 13, 1923. 

Present: —Mr. Justice Walsh and Mr. 

Justice Ryves. 

BINDHIACHAL RAI and another— 
Defendants—Appellants 

versus 

SITA RAM MI SIR and another— 

PL AINTIF FS— R ESP ONDENTS. 

Court-fees — Mortgage-decree — Application f01 per¬ 
sonal decree — Appeal — Couit-Jees payable—Civil 
Procedure Code [ Act V of 1908). O. XXXIV , 
v. 6. 

A mortgage-decree contained no provision fer 
the recovery of the balance ol the decretal amount, 
after the sale of the mortgaged properties, from 
the debtor. After the sale of the properties tin* 
decree-holder made an application under O.XXXIY, 
r. 6 of the Civil Procedure Code, lor a personal 
decree against the mortgagor lor the balance 
of the decretal amount which had been ascertained 
as a result of the realisation by the sale, and the 
application was granted. The judgment-debtor 
appealed: 

Held, that the memo, of appeal required an ad 
valorem Court-fee stamp on the amount in res¬ 
pect of which a personal decree had been made 
against the appellant. 

Second appeal against a decree of the 
District Judge, Gkazipur, dated the 13th 
March 1922. 

Dr. M. L . Agarwala, for the Appellants. 

Mr. U. S. Bajpal, for the Respondents. 

OFFICE REPORT.— The case out of 
which this appeal has arisen was 
not at all concerned with execution 
proceedings but with an application under 
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C). XXXIV, r. 6, of the Code of Civil Pro¬ 
cedure praying for a simple money- 
decree for Rs. 874-10 5 in favour 
of the petitioners. Sit a Ram Msir and 
Raj Ball an Misir. The Trial Court having 
allowed the petition ordered the decree 
to be prepared as prayed. Bindhiachal 
Rai and Mahendra Rai, opposie parties, 
then went in appeal to the lower Appellate 
Court but that Court, too. upholding the 
decree of the First Court dismissed the ap¬ 
peal. Thereupon the same gentlemen pre¬ 
ferred this second appeal valuing it at 
Rs. 874-10-5 but paying a Court-fee of Rs. 2 
only treating it as an execution second 
appeal. The facts given above clearly 
show that it cannot be treated as an exe¬ 
cution second appeal but as a regnalar 
second appeal and Court-tee payable sluuld 
he ad valorem on the amount claimed, 
Rs. 874-10-5. which comes to Rs. 66. In 
both the Appellate Courts, therefore, the 
Court-fee payable was Rs. 132 but annas 
eiglit having been paid in lower Appellate 
Court and Rs. 2 here, in all Rs. 2-80, there 
is a deficiency of Rs. 120-8-0 payable by 
appellants for this and for the lower Appel- 
late Court. 


JUDGMENT.— We think that, having 
regard to the fact that the final 
decree of No\ ember 1915 contained no 
provision for payment of the balance and 
for the recovery of such balance from the 
debtor, the mortgagee was driven to make 
an application under O. XXXIV, r.6. The 
position.no doubt,was a difficult one but we 
think that we ought to look at the substance, 
and an application under O. XXXIV, r. 6, 
was in substance ar application for a per¬ 
sonal decree of the balance w'hich had been 
ascertained as a result of the realisation 
by the sale. That amount could not be 
finally ascertained until the sale had been 
confirmed. The view that the Court be¬ 
low took on the matter of limitation, there¬ 
fore, was right and the view that onr Stamp 
Reporter took that this was a regular 
appeal was also right. The appeal is 
dismissed with costs including in this 
Court fees on the higher scale. 

We exempt the respondent from any 
liability under which he may otherwise 
be for payment of the deficiency in the 

Court below. 

The Court below must do its best to re¬ 
cover the deficiency from the appellant. 


REEERRING ORDER. 

Ryves, J.— After the appeal was filed 
a note was made by the Taxing Officer 
of the Court that there was a deficiency 
in the Court-fees payable both in the lower 
Appellate Court and in this Court. This 
note was shown to the learned Counsel 
Ini the appellants and signed by him on 
the 13th of December 1922. The deficiency 
in the Court-fees payable to this Couit 
made good 1>ut on the matter being 
laid lcfore Mr. Justice Daniels on the 
jf4h of January 1023 the learned Counsel 
for the appellant staled that he would 
contest the alleged deficiency in the Couit- 
fees paid in li e lower Court at the hearing 
of the appeal. It serins to rne that under 
mk- 10 of the Rules of this Court of 
iSth January 1898 it is not open now to 
1 lie- learned Counsel t" dispute the accuracy 
of 11k- Taxing Officer's report. Inis 
matter seems to me of importance and. r.s 
j- u I know, has not been previously 
decided 1 think it ; s o< sufficient im¬ 


portance 1 o Iny before a Bench, of 1 
judge-. 1 direct accordingly. 


w o 


Z. K. 


Appeal dismissed. 


MA DRAS HIGH COURT. 

Referred Case No. 14 of 1921. 

March 28, 1923. 

Presen 1 •—Justice Sir William Ayling, KT.. 
Mr. Justice C< utts-Trotter and 
Mr. Justice Ramesam. 

The SECRETARY to the CHIEF COM¬ 
MISSIONS OF income-tax. 
MADRAS— Referring Officer 

versus 

M. DORAISWAMI AIYENGAR and Bro¬ 
thers- -Assessees. 

Income Tax Act (VI J of ioi«). s.2 (12)— 7 ?r- 
gisf ration of some tnnuirrs of Hindu jo, nt family 
as l : irm—liability of family to super-lax on 
income of Ftrm. 

The registration of some members ot a J-iinrlu 
joint family as a firm as defined under section 2 
(12) of the Income Tax Act precludes the assess¬ 
ment of the family as an undivided family 
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to super-tax on the income derived from the busi- 
ness of the firm unless the firm so registered 
is shown to carry on its business on behalf of and 
for the benefit of the joint family. 

Members of a joint family may engage in trade 
in such a way as to embark on the adventure funds 
of the joint family property and pledge its credit 
to their undertaking. On the other hand, the 
members of a joint family may embark on a trade 
without involving the funds of the joint family 
in it, and, in that event, their profits as traders 
will be self-acquisitions and the losses would 
not be recoverable from the joint family property, 
the members who actually take part in the trade 
may enter into a deed of partnership between 
themselves, or between themselves and a stranger 
partner, which would regulate their dealings inter 
se and with the stranger partner, but need not 
necessarily affect the question as to whether and 
how far the property of the joint family is to be 
regarded as involved in the venture. It is. not 
conclusive to show that some funds of the joint 
family were invested in the trade; because they 
might have been borrowed by the trading mem¬ 
bers as a loan of a definite sum to be re-paid by 
the trading firm just if it was a loan from stran¬ 
gers. [p. 24, col. 1.] 

Case stated by the Secretary to the Chief 
Commissioner, Income-Tax, Madras, in 
his letter, dated the 5th August 1921; 
S. T. A. No. 27, under section 6 of the Super- 
Tax Act of 1920 read with section 51 of 
the Income-Tax Act of 1918 for a decision 
on the questions, “whether the registration 
of the Brothers as a firm as defined under 
section 2 (12) of Act VII of 1918 precludes 
the assessment of the family as undivided 
family to super-tax on the income derived 
from the business of this firm, and if not 
whether the mere constitution of partner¬ 
ship between some members of the family 
by a formal document precludes the asses¬ 
sment of the income of the partnerslrp to 
super-tax as part of the income of the un¬ 
divided family?" 

The Government Pleader, for the Refer¬ 
ring Officer. 

Messrs. A. Krlshnaswamy Aiyar and 
M. Subbaraya Aiyjr, for the Assesses. 

JUDGMENT. -This is a case stated by 
the Chief Commissioner of Income-Tax to 
t ie High Court under section 51 of the In¬ 
come Tax Act, VII of 1918 read with sec¬ 
tion 6 of the Super Tax Act 1920. The 
question for decision is w hether the assessees 
who are the registered firm of M. Dorais- 
wamy Ai van ear & Bros., are 

assessable to super tax as an 
undivided Hindu family and the 
specific questions put t.o us are as follows:— 


(1) Does the registration of the brothers 
as a firm as defined under section 2 (1?) 
of Act VII of 1918 preclude the assessment 
of the family as an undivided family 
to super-tax or the income derived 
fram the business of this firm ? 

(2) If not, does the mere constitution 
of a partnership between some members 
of the family by a formal document pre¬ 
clude the assessment of the income of the 
partnership to super-tax as part of the in¬ 
come of the undivided family? 

When this case first came before us, 
we thought it necessary to have more in 
formation than was afforded to us by the 
original case stated and, therefore, referred 
the case back for a finding of fact as to whe¬ 
ther the original capital of the firm was 
wholly or in part derived from joint family 
funds. The answer to that is to be found 
in the Commissioner’s letter dated th* 5th 
August 1922, the concluding paragraph 
of which runs as follows:— 

“ On the whole, no adequate evidence 
has been adduced which would enable one 
to record a finding as a fact whether the 
original capital of the firm was wholly or 
in part derived from joint family funds.” 

To that is appended the following state¬ 
ment:— c 

“ It can only be inferred from the on- 
duct of the assessees and all the circum¬ 
stances of the case that appellants intended 
to trade as a joint family and did trade 
as such." 

We desire to say with regard to this last 
statement that it is in no way relevant 
to anything that we referred back to the 
Commissioner and that we decline to treat 
it as a finding c f fact, by which we are bound 
in framing our answer to the questions 
referred to us. It appears to us to be a 
deduction of law from known circumstances 
rather than a finding of fact but, in any 
event, we disregard it as being in no 
way called for in connection with the 

matter that has been referred. In nnv 

• 

event, it is vitiated by the laxity of reason¬ 
ing which led up to and is evidenced by 
the language in paragraph (3) of the same 
document in which it is saidtlial “tie •01' 
brothers practically form the jo ; fami¬ 
ly.” A joint family consists of ceil:in 
definite persons and a given infhyh i-.al 
must either be a member of it or not. '1 he 
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general legal position appears to us to be 
beyond doubt. Members of a joint family 
may engage in trade in such a way as to 
embark on the adventure funds of the joint 
family and pledge its credit to their under¬ 
taking. On the other hand, the members 
of a joint family may embark on a trade 
without involving the funds of the joint 
family in it, and in that event, their profits 
as traders would be self-acquisitions and 
the losses would not be recoverable from 
the joint family property. The members 
who actually take part in the trade may 
enter into a deed of partnership between 
themselves or between themselves and a 
stranger partner, which, of course, would 
regulate their dealings inter sc and with the 
stranger partner but need not necessarily 
affect tlie question as to whether and how 
far the property of the joint family is to 
be regarded as involved in the adventure. 
It is not conclusive to show' that some funds 
of the joint family were invested in the 
trade, because they might have been bor¬ 
rowed by the trading members as a loan 
of a definite sum to be re-paid by the trading 
firm just as if it was a loan from strangers. 
In the present case the accounts appear 
to show that such a course lias been pursued 
here and that the amounts advanced by 
Mi . M. Ananthachariar, the father of the 
assesses and apparently the manager of 
I he joint* family of which they are all ad- 
m’ltedly members, were treated as a mere 
loan for the purpose of the business to be 
re-paid with interest in the ordinary way 
•md not -is an indication that the business 
u; ,s to’.. ducted as a joint family business. 
P.utthat is a question of fact and inference 
wh'di is primarily at least for the determi¬ 
nation of t lie Commissioner and not of this 
Oomt. We, therefore, answer tlie questions 
put to us iu the only way we can answer 
them on the materials before us. 

(r) Yes, unless the firm so registered 
lias been shown to carry on its business 
( ,u behalf of and for the benefit of the joint 

family. . . . . + 1 

(2) The aiiswu is in accordance with 

the preceding answer. 

The mere constitution of a partnership 

between some members of the family will 
no <- preclude the assessment in ca.ses where 
the partnership is conducted on behalf of 
and for the benefit of the joint family. 


{1923 

As we have been unable on the materials 
before us to give a final determination 
of the rights of the parties we make no 
order as to costs. 

v. n. v. Reference answer id, 

Z. K . & N. H. 


ALLAHABAD HIGH COURT. 

Civil Miscellaneous Appeal No. 217 of 

1923. 

June i, 1923. 

Present:— Sir Grimwood Mears, Kt., 

Chief Justice, and Mr. Justice Piggott. 

SULTAN BAKSH and others— 

Applicants 

versus 

ABDUL HAMID -Opposite Party. 

U .P. Municipalities Act(I I of 1916), $. 23 (e)— 
Municipal Election—Withdrawal of candidate 
after opening but before close of Poll—Declaration 
of election of *ii al candidate. 

A candidate for election as a member of a 
Municipal Board can withdraw before the time 
for polling arrives, and can also (lo so during 
the polling as also after he is elected, [p. 25, 
col. 2.] 

If out of two candidates for one seat 
one withdraws after the Poll opens and before 
the time comes for it to close, it is legal for the 
Returning Officer to close the Poll and declare 
the one remaining candidate to have been duly 
elected. It is not necessarv that the Poll should 
remain of.cn, and that in the end the Returning 
Officer should dcclaie tlie election of the remain¬ 
ing candidate, [p. 25, col. 2.] 

Reference made by the Commissioner, 
Allahabad Division, dated the 27th April 
1923. 

Mr. Gulzan Lai, for the Applicants. 

Mr. S. Rata Alt, for the Opposite Party. 

JUDGMENT.— This is a Reference to the 
High Court tiuder O. XLVI of the Code of 
Civil Procedure read with section 23 (#) 
ot the Municipalities Act, 11 of X916. 
In Ward No. 4 of the Fatehgarh Municipal 
Elections five candidates were nominated for 
the Moslem Constituency. Three of them 
withdrew before the polling day. On 
that day two candidates were opposed 
to each other b\ name Omiao Khan and 
Abdul Hamid. Theie being only one seat 
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the Poll was duly opened and voters commenc¬ 
ed to record their votes in favour of one 
or the other candidate. At some time whilst 
the polling was open and continuing, Omrao 
Khan went to the Returning Officer ond told 
him that he no longer desired to contest 
the seat. Thereupon the Returning Officer, 
thinking that that was the determination 
of Omrao Khan, closed the Poll and de¬ 
clared that tlie one lemaining candidate 
Abdul Hamid was duly elected to the one 
vacancy. It is suggested in the petition 
that th_- withdrawal of Omrao Khan was due 
to some political manoeuvring: but, be that 
as it may, we can only deal with what were 
the facts relating to the procedure. The 
fact was that the Poll opened with two can¬ 
didates for one vacancy, and before the time 
came for the Poll to close and votes to be 
counted and the Returning Officer to declare 
who was elected, before that time arrived 
there was onlv one candidate and that 
cue can did at:- a candidate for the one 
vacancy. We think, in the circumstances, 
the Returning Officer acted with propriety 
and common sense and that he acted quite 
reasonably. Rule 36 (i) of the Municipal 
Rules and by-laws of this particular Muni¬ 
cipality, provide that a Poll shall be taken 
on the day for the election when the num¬ 
ber of duly nominated candidates who are 
entered in the schedule and who have not 
withdrawn their candidature before the time 
fixed fot the Poll exceeds that of the vacan¬ 
cies. When you have got duly nominated 
candidates in excess of vacancies you have 
got to have an election. Rule 36 (2) provides 
if the number of such candidates is equal 
to the mimner of vacancies, all such candi¬ 
dates shall be deemed to be elected. There¬ 


Dr. Sen, voicing no doubt to some extent 
the suggestion thrown out by the Com¬ 
missioner, said that the Poll ought 
to remain open and in the end the 
Returning Officer should declare the remain¬ 
ing candidate duly elected. The difficulty 
about that is that if the poll remains 
open, votes are being recorded for a candi¬ 
date who has withdrawn his candidature 
and is no longer one of the contestants. It 
is quite clear that just as a candidate can 
withdraw before the time for polling arrives, 
so he can withdraw during the polling, 
so also can he withdraw as soon as he is 
elected or he can withdraw at any time 
after his election. A man does not bind 
himself that he will not withdraw' either as 0 
candidate or as a member of a Municipality, 
He is entitled to withdraw at any moment. 
T11 the circumstances, we are of opinion that 
the Returning Officer acted in the circum¬ 
stances legally and properly and rightly 
111 accordance with his duties and dealt 
with the matter in a proper w-ay. We are 
of opinion that his declaration that 
Abdul Hamid was duly elected was 
a proper decision and in accordance 
with the law. This is our answer to the 
Reference. The costs of this hearing, in¬ 
cluding fees actualy certified by Counsel 
on both sides, will be dealt with by the Com¬ 
missioner in his discretion in disposing of 
the Election Petition. 

M. a. a. Rcjerence answered. 


fore, if there are three candidates and three 
vacancies, all such candidates shall be deem¬ 
ed to be elected; similarly two, similarly 
one. Now, it is true that in terms rule 
36 (2) does not contemplate, nor is there 
any where any provision which contem¬ 
plates, the withdrawal of a candidate du¬ 
ring the few hours during which the polling 
is in progress; but by analogy to the duties 
of the Returning Officer before the opening 
of the Poll, we have no doubt that it was 
the proper course for the Returning Officer 
to act in conformity with rule 36 (2) and he 
finding only one candidate left for the one 
vacancy, to declare that man duly elected. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2129 of 1020. 

February 8, 1923. 

Piesent :—Justice Sir Francis Oldfield Kr., 
and Mr. Tustice Ramesam. 

USSAN KASIM SAIT— Plaintiff- 

Appellant 
vers us 

The SECRMTARAY or SPATE for 
INDIA in COUNCIL 
represented by The COLLECTOR of 
MALABAR, at CALICUT -Defendant 

--- Respondent. 

Presctip ion — Public , whether can presetib6 
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—Easements and profits a prendre, acquisition of 
— Dedication — Proof—Easements Act (V of i8S2), 
s. 2 (b). 

The public cannot prescribe for ownership, 
[p. 27, col. i.] 

The principle applicable to prescription by the 
public is the same as that recognised in connection 
with prescriptions for easements or profits a -prendre . 
[p. 27, col. 1.} 

As regards prescription of this kind the thing to 
be established is dedication, net user. What 
can be proved is that the public lias acquired 
an easement or a profits a prendre by a grant, or 
dedication, actual, if direct evidence of one is 
available, or to be presumed, in case such evi¬ 
dence is not available; and in the latter alternative 
evidence of enjoyment will be relevant and may go 
far towards supporting the inference that a grant 
or dedication, which is lost, at some time was 
made, [p 27, col. 1.] 

Smith v. Andrews, (1891)2 Cli. D. 678; 65 

I,. T. 175, Attorney-General v. Eshar Linoleum 
Co. Ltd.. ( 1901) 2 Cli. D. 647; 70 b. J. Ch. 808; 
85 L. T. 414; 50 W. R. 22; 66 J. P. 71 and 
Lutchmeeput Singh v. Sadaulla Nushyo, 9 C. 6981 
12 C. h . R. 383; 5 Shome L. R. 27; 4 Iud. Dec. 
(N. s.) in 5. relied on. 

The dedication must, however, be to the 
public at large, and not to any section of it. 
fp. 27, col. 1.] 

Poole v. lluskinson, (1843) 11M. & W. 827 ; 
152 I*. R. iopj; 63 R. R. 782 and Muhammad 
Rustam Ali Khan v. Municipal Committee of 
Karnal City, 36 Ind. Cas. i; 47 I. A. 25 • 1 P. 
W R. 1920; 13 P. h. R. 1920; 38 M. b. J. 455; 

1 b. 117; u 1 - W. 579 ; 18 A. b. J. 466; 22 
Bom. b. R. 563 ; 2 U. P. b. R. (P. C.) 87 ; 28 M. 
b. T. 1 (p. e.), relied on. 

Second appeal against the decree of the 
District Court, South Malabar, in Appeal 
Suit No. 901 of 1910, preferred against the 
decree of the Court of the Additional Dis- 
tri< t Munsif, Tirur, in Original Suit No. 
40^ of 1917 (Original Suit No. 305 oi 29:7 
on"the file ot the Court of the District 
Munsif, Ponnani). 

Mr. C. V. Ancinthakrishna Iyer , for the 


Appellant. 

The Government Pleader, for the Re¬ 
spondent. 

JUDGMENT.-The property in dispute 
in this case is a small piece of vacant ground 
< idside the boundary wall of the plaintiff s 
promises, those premises having access to 
it and the adjoining road by agate. 

The suit by plaintiff is for a declaration 
of his rigid to the property outside 
his boundary wall. The Government regis¬ 
tered the land ns poreAtihoke at the recent 
Survey; and he chums it as his jenm prop¬ 
erty. issues were framed as 1o the sus 
taimobility ct the suit lor mere declaration, 


the defendant, the Secretary of State, 
denying the plaintiff’s possession; as to the 
ownership of the property, and as to the 
title set up by Government by adverse 
possession. 

The first objection to the lower Appellate 
Court’s judgment is, that it con¬ 
tains no distinct finding as to title 
its discussion of the evidence being 
confined to a conclusion that the 
measurements in the plaintiff’s docu¬ 
ments could not be accurate, although 
the question whether they could be trusted 
ns to any part of the disputed land was 
left open. If the measurements could not 
be trusted, the lower Appellate Court should 
have considered whether it could not act 
on the principle that title goes with posses¬ 
sion and it should have decided whether 
the plaintiff had discharged the burden 
of proof, which in view of his failure to 
establish his alleged right in connection 
with the Survey, was, it is not disputed, on 
him. That, however, matters comparative¬ 
ly little. For the lower Appellate Court 
has in fact found in favour of the 
defendant’s possession, and against that 
of the plaintiff in connection with 
the plea of pre.^cription and it would 
presumably have, if it bad looked 
at the case in the manner suggest¬ 
ed, applied that finding to support 
a conclusion, in favour ot the defendant’s 
title and also against the plaintiff’s right 
to sue only lor a declaration. 

Its decision on prescription is based on 
findings that first the public has pres¬ 
cribed, and second, the defendant. Sec¬ 
retary of State, represents the public and 
can have the benefit of its prescription. 

As regards the first of these points, tie 
low'er Appellate Court's treatment of the 
evidence is summary'. It mentions only that 
the land has been used as a cart stand and 
that the public has occupied it freely, the 
plaintiff’s user by taking goods to his gate¬ 
way being no more than any member of 
the public might ha\ e dot e. The case may 
really be stronger than appears from the 
judgment. In tact vve have been shown 
evidence that there was once a pound on 
t r.e site. But the stronger objections to the 
lower Appellate Court's findings are that 
if the public can prescribe at. ail, a piont 
which we return to, the lower Appellate 
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Court has not referred to any evidence, 
that those who used the land did so on 
behalf of the public and not in their in¬ 
dividual capacity or to any exclusion of the 
plaintiff, or anything inconsistent with 
the continuance of his ownership, subject 
to a right against him of the description 
referred to in section 2 (b) of the Easements 
Act, V of 1882. And a right of that de¬ 
scription is not what defendant claimed, 
and, if it were claimed, it could be no de¬ 
fence to the suit. These distinctions are 
exemplified by Lutchmeeput Singh v. Sadu¬ 
lt lla Nushyo( 1), where, however, the form 
of the plaint prayer admitted of enquiry 
into the existence of such a right a» a de¬ 
fence. 

In fact, however, the lower Appellate 
Court and the parties were wrong in con¬ 
sidering the possibility of prescription 
by the public at all. For the public cannot 
prescribe. No doubt, no authority as re¬ 
gards prescription by it for ownership has 
been produced. But the principle applic¬ 
able to such prescription will be the same 
as that recognised in connection with pre ¬ 
scription for easements or profits a prendre. 
As regards prescriptions of the latter 
kind authority is clear : Smith v. Andrews 
(2) and Attorney-General v. Esher Linoleum 
Co., Ltd. (3), and this position is assumed 
in the Indian case last mentioned. As 
was said, in the second English case “ it is 
necessary to remember that the thing to 
be established is dedication, not user. What 
can be proved is that the public has acquired 
an easement or a profits a prendre by a grant, 
or dedication, actual, if direct evidence 
of one is available, or to be presumed in 
case such evidence is not; and in the latter 
evidence of enjoyment will be relevant 
and may go far towards supporting the 
inference that a grant or dedication, which 
is lost, at some time was made." The lower 
Appellate Court must at the re-hearing, which 
we are about to direct, bear this in mind. 
It will also bear in mind the necessity for 
proof that the dedication, if any, was to 
the public at large and not to any section 


(1) 9 C. 698 ; 12 C. L. R. 383; 5 Shome L. R. 27; 
4 Ind. Dec. (N. s.) 1115. 

(2) (1891) 2 Ch. D. 678 ; 63 L. T. 175. 

m U) (1901) 2. Ch. D. 6475 70 L. J. Ch. 8c8; 85 L. 
*• 4 X 4 J 50 W. R. 22{ 66 J. P. 71. 


of it. Poole v. Huskinson (4) and 
Muhammad Rustam Ali Khan v. Municipal 
Committee of Karnal City (5). 

There will still, however, be one more 
question for the lower Appellate Court to 
consider. In its judgment it has assumed 
that acquisition of a right by the public 
will be equivalent to its acquisition bv the 
Secretary of State. That case was not 
put forward in the written statement 
and its sustainability is not obvious. For 
we know that the public, or a portion of it, 
sometimes prescribes or attempts to pre¬ 
scribe against Government. The lower Ap¬ 
pellate Court has given no particular reasons 
for this part of its decision, and at the re¬ 
hearing we must ask it to consider the 
matter more fully, if its other findings at 
the re-hearing render it necessary. 

The lower Appellate Court has miscon¬ 
ceived the law' at every point. We set 
aside its decision and remand the appeal 
for re-ad mission and re-hearing in the light 
of the foregoing. Costs to date here and 
in the lower Appellate Court will be costs 
in the cause and will be provided for in 
its decree. 

Stamp value on the appeal memorandum 
in this Court will be refunded on appli¬ 
cation. 

v. n. v. 

z. k. Case remanded. 

(4) (1843 ) 11 M. &W. 827; 152 E. R. 1039; 63 
R. R, 782. 

(5> 56 Ind. Cas. 1; 47 I. A. 25; 1 P.W. R 19205 

13 P.'L. R. 1920; 38 M. L. J. 455 ; I L. 117 ; 11 

L.w. 579 ; 18 A. L. J. 466 ; 22 Bom. I,. R. 563; 
2 U. P. L. R. (P* C.) 87; 28 M. L. T. 1 (P. C.). 


MADRAS HIGH COURT. 

Civil Appeals Nos. 182, 337 and 338 

OF I920. 

August 9, 1922. 

Present :■ —Mr. Justice Spencer and 
Mr. Justice Devadoss. 
OLIYATH VAZHAYIL ABUVAKKAR 


and others—Plaintiffs Nos. r to 


30 and 31—Appellants 


n 

-» 

X 


versus 

OLIYATH KUNHIKUTTIYAI.T A 

others—Defendants Nos. 1,2 4 
12 TO 34, 36 TO 39 AND I 10 7 -- 

Respondent^ 

Malabar Law —Tat wad—Thavazlii—ivamsvan 
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Decision against Karnavan, whether binding ort 
members — Succession — Self-acquisitions — Law, ad - 
ministration of — Duly of Courts. 

In the absence of fraud or collusion, a decision 
in a suit honestly defended by a Karnavan in his 
representative capacity is binding on the 
members of the Tarwad or the Thavazhi whom 
he represents, [p. 30. cols. 1 & 2.] 

(Case-Law discussed.) 

Under Malabar Law all acquisitions of a male 
member of a family undisposed of at his death 
form part of the family property and fall to the 
management of the eldest surviving male. [p. 31, 
col. i.J 

Kallali Kiinju Motion v. Paint Erracha Menon, 
2 M. II. C. R. 162 at p. 163, followed. 

Acquisitions with the help ol the funds of the 
acquirer's own Thavazhi owning Puthrr.vagrsam 
properties, become the property of the Thavazhi 
and the Karnavan of the whole Tarwad cannot 
claim them in opposition to the Thavazhi. [p. 31, 
col. 1.) 

It is not the province of a Judge to alter the law 
however opposed it may be to the consciousness 
of the people. It is his duty to administer it 
as he finds it. [p. 34, col. 1.] 

Appeals against the decrees of the Court 
of the Subordinate Judge, Tellicherry, in 
Original Suits Nos. 16 of 1917, 20 of 1919 
and 29 of 1918, respectively. 

Messis. K. P. M. Mown and K. V. 
Madhavan Nair, for the Appellants. 

Messrs. C. Madhavan Nair, K. Kuttl- 
krishna Mown, B. Pocker, V'. P. Kant- 
nakan Nambiar. M. C. Srinharan, 1 \ S. 
Ananlarama Aiyar and A. S. Vcnku 
Aiyar, f or the Respondents. 

These appeals came on for hearing on 
the 20th, 21st, 24th and 25th July 1922, and 
having stood over for consideration till 
this dav, the Court delivered the following 

JUDGMENT. 

Devadoss, J.—This is an appeal by the 
plaintiffs against the decree of the .Subordi¬ 
nate Judge of Tellicherry dismissing their 
suit for a declaration “that the plaint prop¬ 
erties belong to their Thavazhi and thatthe 
decrees of the Temporary Sub-Court 
of Tellicherry in Original Suit No. 18 of 1914 
and of the High Court of Judicature at 
Madras in Appeal No. 96 of 191b, pre¬ 
ferred therefrom, are not binding on the 
Vazhayil Thavazhi" and for incidental re¬ 
liefs. The plaintiffs’ case is that they and 
defendants Nos. 41 to 60 are members of a 
Thavazhi, known as Oliyath Vazhayil Tha¬ 
vazhi, the first defendant is the Karnavan of 
the Tarwad of which the plaintiffs' Thavazhi 
is a branch, the defendants Nos. 1 to 37 are 
members of the Tarwad, the plaint proper¬ 


ties are the Putliravagasam properties of tfye 
Oliyath Vazhayil Thavazhi, the other mem¬ 
bers of the Tarwad have no interest in the 
properties and that the first defendant as 
Karnavan of the Tarwad is not entitled 
to be in, or to claim possession of, them. The 
first defendant contends that the popeities 
belong to tlie Tarwad, and they never 
were the Putliravagasam propeities of the 
plauitiffs’ T javazhi, that the suit is barred 
by reason of the decision in Original Suit 
No. 18 of 1914, and that the plaintiffs are not 
entitled to any relief. The other defendants 
wlio are not members of the plaintiffs’ 
lhavazhi raise the same contentions as 
those of the first defendant. 

Plaintiffs and defendants Nos. 41 to 60 
are the descendants of one Nangomma, 
She has three sons and two daughters, 
(1) Pokker, (2) Kun hail led, (3) Kunhayan, 
(4) Kunhacha and (5) Kunhama. 
Defendant No. 43 is the son of Kunhama. 
He is the Karnavaa of the plaintiffs' 
Thavazhi. Nangon ma had an elder sister, 
Aehotti, whose descendants ar± defend¬ 
ants Nos. r to 37. Defendants Nos. 38 
to 40 are the descendants of Nangoilia's 
maternal aunt Valia Aliumma. The first 
defendant who is the Karnavan of the Tar 
wad is the great-grandson of Achott*. The 
SubirPiiate Judge dismissed the plaintiffs’ 
suit holding that although the present suit 
was not barred by reason of the decision in 
Original Suit No. 18 of 1014 vet the plaint¬ 
iffs fa"led to make out that the propeities 
were the Putliravagasam properties of their 
Thavazhi and that though they were ac¬ 
quired by some of the descendants of Nan- 
gomiiia, yet they were not impressed with the 
character of Thavazhi properties, and the 
plaintiffs were not entitled to any relief. 
The plaintiffs have preferred this appeal. 
The first point for consideration is, 
whether the present suit is barred by reason 
of the decision in the said Original Suit No. 18 
of 1914, which was brought the first de¬ 
fendant herein as Karnavan of the Taiwad, 
for a declaration that a document executed 
bvKoyamutti. the previousKamovan, 011 9th 
July 1909 in favour of tlie defendants Nos. 1 
to 4tlierein was not binding on the plaintiff 
or hisTarwad and for surrender of the prop¬ 
erties to him by defendants Nos. 1 to 4. The 
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defendants Nos. i to 4 filed a written state¬ 
ment in which, among other contentions, 
they stated that they were members of a 
Thavazhi and that the properties in their 
possession were the Puthravagasam proper¬ 
ties of the Thavazhi and that the Karnavan 
of their Thavazhi should be made a party, 
that the properties having been given to 
them for maintenance by the Karnavan of 
their own Thavazhi they were entitled to 
be in possession of them and that, owing 
to their separation from theTarwad long ago, 
there was no community of interest between 
the first defendant’s Tarwad and their Tha¬ 
vazhi : The 43rd defendant herein was 
added as the 14th defendant to that 
suit in his capacity as Karnavan of 
the Vazhayil Thavazhi. He filed a writ¬ 
ten statement aud, among other things, 
he contended that the properties in 
dispute were Puthravagasam proper¬ 
ties of the Vazhayil Thavazhi, that Nan- 
gomma and her children had separated long 
ago from the Tarwad and the propeties 
having been acquired by the members of 
the Thavazhi became Puthravagasam prop¬ 
erties to wich the Thavazhi alone was ex¬ 
clusively entitled, that he as Karnavan 
was entitled to be in possession of them 
aud also of the income, and that the plaintiffs 
had 110 sort of right to any of the properties 
of the Thavazui. The Temporary Subordi¬ 
nate Judge of Tellicherry held that the 
properties w'ere not Puthravagasam proper¬ 
ties of the Thavazhi but belonged to the Tar- 
Wad and that the defendants Nos. 1 to 4 
should surrender possession to the plaintiffs. 
Oa appeal the late Chief Justice and Seslia- 
giri Aiyar, J., upheld the decision of the 
Subordinate Judge and dismissed the appeal 
of the defendants. It has been found by 
the Subordinate Judge who tried this suit 
that the conduct of that litigation was bona 
fide, and it is now conceded in appeal that 
it was so. 

It is contended by Mr. Menon for the 
appellants that that decision in Original 
Suit 18 of 1914 is not res judicata as between 
plaintiffs and first defendant inasmuch as 
the plaintiff in that suit did not admit the 
existence of the Thavazhi. He further argues 
that though the matter now in dispute was 
directly and substantially in issue in the for¬ 
mer suit, yet that suit was not between the 
tfame parties inasmuch as the 14th dcfcud- 


CA&SS. 
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ant therein was only brought on record on 
the objection of the defendants, and the 
suit as framed was not against the Thavazhi 
as represented by its Karnavan. No doubt, 
in that suit the plaintiff sued for possession 
of certain properties from persons who, 
according to his contention, were not 
entitled to be in possession of them. 
But the defendants vehemently urged 
that the properties belonged exclu¬ 
sively to their Thavazhi and that 
the 14th defendant was its Karnavan 
and, therefore, was the proper person 
to represent the Thavazhi. It was 
on the objection of the defendants 
Nos. 1 to 4 that the plaint was 
amended on 4th September 1914 and Olietli 
Pallikutti, the Karnavan of the Thavazhi, 
was added as the 14th defendant and he 
filed a written statement alleging among 
other things that the suit properties were 
Puthravagasam property of his Thavazhi 
that there was 110 community of interest be¬ 
tween his Thavazhi and the Tarwad of which 
the plaintiff was Karnavan and that the 
rights, if any, of the Tarwad were barred 
by limitation and that the plaint properties 
had been given for maintenance to defend¬ 
ants Nos. 1 to 4 who were members of his 
Thavazhi and that lie was, therefore, 
entitled to the income of the properties. 
It is difficult to appreciate the contention 
that the Thavazhi was not represented in 
that suit simply because the plaintiff 
ignored its existence when lie filed his 
plaint though he joined issue with the 
defendants on the questions—whether 
there was a Thavazhi and whether the 
properties in dispute were the properties 
of the Thavazhi or of the Tarwad. It was 
held in Vasudevau v. Sakanran (1) 
that “a decree in a suit in which the 
Karnavan of a Nambudri III0111 or a 
Marumakkattayam Tarwad is, in his 
representative capacity, joined as a 
defendant and which he honestly 
defends is binding on the other members 
of the family not actually made parties.” 
The leading j udgment in that case is that of 
Mr. Justice Shephard who observes at page 
141: “Now it is conceded that, v/ ieu a 
Karnavan sues on behalf of the family, 
he fully represents all its other members and 

(1) 20 M. 129 (F.B.)i 7M. I/. J. 7 lud. De«* 
<N. *•) 90. 
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an adjudication therein, if there is no fraud 
or collusion, is binding on the whole family 
[Subramanyan v. Gopala (2)]. It is obvious 
that in such cases it is not possible to main¬ 
tain any other view. For the entire ex¬ 
ecutive authority being exclusively vested 
in the Karnavail, it is not open to the 
party sued by him to raise any objection 
to the action on theground of the non-joinder 
of the other members. Byathamma v. 
Avulla{$)"* * *" By parity of reasoning, then, 
it follows that aKarnavan can be sued on 
behalf of the family. It is difficult to see 
bow til's conclusion can be avoided, 
unless the argument of the defendant 
based on the provisions of the Civil 
Procedure Code were correct.” It 
was contended in that suit that, under 
section 30 of the Code of Civil Procedure, 
all the members of the family should have 
been made parties. Under the old section 
30, which was only an enabling section, 
it was not obligatory on the plaintiff to 
make all the members of a Tarwad parties 
to the suit. The learned Judge further 
observes : " There are instances, where even 
though the difficulty with reference to the 
application of the general rule lias nothing 
t<> do with the fact that the persons inter¬ 
ested are numerous, yet the law docs allow, 
apart from Statute, certain persons to pro¬ 
secute or defend suits in their representative 
capacity, c.g., Hindu widows with reference 
to reversioners ; other persons having an 
estate analogous to that of a Hindu widow 
with reference to those entitled to take 
after sucl qualified owners, and so on. 
In the cases last mentioned the limited 
owners possess the representative capacity 
sue <>r defend by virtue of their position. 
This, as already shown, is eminently true 
in 1 he case of a Karnavau. Consequently, 
he does not require the aid of section 30 
to be a representative, but has the inherent 
right to act as such, provided, of course, 
there is in the particular case no conflict 
between his own interest and that of the 

1 oiilv ” * * * "Therefore, unless there 

is shown in the words of Jessel, M. R., 
“ f ral ul or collusion or anything of that 
sort or that the Court was cheated into 
believing that the case was fairly fouelit 


or fairly represented when in point of fact 
it was not, ” Commissioners of Sewers oj 
the City oj London v. GHlatly (4); a decision 
in a suit, defended by a Karnavan in his 
representative capacity, must be held to 
be binding upon all those represented by 
him.” In GohindChunderKoondoo v.Taruck 
Ch under Bose (5) it was held by a Full 
Bench that " when once it is made clear 
that the self same right and title is sub¬ 
stantially in issue in two suits, the precise 
form in which either suit was brought, 
or the fact that the plaintiff in the one 
case was the defendant in the other, became 
immaterial. ” In Meethala Veetil Kaitheri 
Kelu Nambiar v. Kaitheri Chathu Nambiar 
(6), it was held by a Bench of this Court, 
that if a matter be in issue under 
section 11 of the Civil Procedure 
Code, it is enough if the decision 

about it is necessary for the decree 

and it is net further necessary that there 
should be an express issue about it. In 
Original Suit No. 18 of 1914, Issue No. 4 
" whether the plaint properties belong to 
the Olietli Tarwad as alleged by plaintiff 
or to the Olieth Vazhayil Thavazlii as alleged 
by defendants Nos. 1 to 4 and 14, and 
whether there is such a Puthravagasam. 
Thavazlii as alleged ” was distinctly raised* 
and Issue No. 7 "whether plaintiff is entitled 
to recover possession of the plaint properties” 
was also considered. It is difficult 
to see how it can be contended that in 
the previous suit the Thavazlii was not 
properly represented, and the question in 
issue in this suit was not distinctly raised. 
Mr. Menon’s vehement contention that the 
suit which was brought was net against 
the Thavazlii and, therefore, the decision 
in that suit could not operate as res judicata 
has no foundation when it is remembered, 
that the defendants raised the question 
of the existence of the Thavazlii and had the 
Karnavanof the Thavazlii brought on record 
as the 14th defendant, and he honestly 
defended that suit by contending that the 
plaint properties were Puthravagasam prop¬ 
erties of liis Thavazlii and that, he was 

(l) (1S7G) 3 Ch. D. 610; 45 L. J. Ch. 783; 24 W. 
R. 1059. 

(5) 3 C. 145; 1 C. L. R. 35: 2 I” d - J ur - 349 ; 1 
Iud. Dec. (n. s.) 682(F. B.). 

(6) 52 Ind. Cas. 258; (1919) M. W. N. 34 » 9 b. 
W. 84; 25 M. b. T. GG. 


(2) 10 M. 22 h: ?. Iud. Dec. (n\ s.) yog. 

( 3 ) *5 M. 19: 5 Ind. Dec (n. s.) 363. 
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its Karnavan and, therefore, entitled to be 
put in possession of them, should the Court 
for any reason hold that the document 
under which defendants Nos. 1 to 4 held 
them should be set aside. Whatever may 
have been the frame of the suit when it 
was filed, defendants Nos. 1 to 4 and the 
14th defendant were arrayed as appel¬ 
lants and the plaintiffs and the other de¬ 
fendants as respondents in the High Court, 
and it is impossible to contend that the 
plaintiffs’ Thavazhi was not a party to the 
appeal in the face of the records of the 
Appellate Court. I, therefore, hold that 
the plaintiff’s suit is barred by reason 
of the decision of the Temporary Sub- 
Court, Tellicherry, in Original Suit No. 18 
of 1914. Tbe argument founded on the 
frame of the plaint cannot be urged against 
the Memorandum of Appeal to the High 
Court. The decision of the High Court 
in Appeal Suit No. 96 of 1916 on the points 
now in dispute is res judicata between 
plaintiffs and defendants. 

The main contention on behalf of the 
appellants is, that the suit properties are 
Puthravagasam properties of the plaintiffs' 
Thavazhi, having been acquired by the 
sons of Nangomma with the help of 
funds furnished by their father Mayan 
Ali Nagha or by their mother Nan¬ 
gomma. It is further contended that 
even if the properties had been acquired 
by the sons of Nangomma without the help 
of the father's funds or the mother's funds, 
yet as the properties had been treated as 
the properties of the Thavazhi for a number 
of years they became the properties of 
the Thavazhi. 

“It is unquestionably the Law of Malabar 
that all acquisitions of any member of a 
family undisposed of at his death foim 
part of the family property and that tbey 
do not go to the nephews of the acquirer 
but fall, as all other property does, to the 
management of the eldest surviving male’’ 
Kallati Kunju Menon v. Palal Erracha 
Msnon (7). It is also well-settled that the 
acquisitions with the help ct the iunds 
of the acquirer's own Thavazhi owning 
Puthravagasam properties, became the prop¬ 
erty of the Thavazhi and the Kainai an 
of the whole Taruad cannot claim them 
« 

(7) 2 M. H, C. R. 162 at p. 163. 
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in opposition to the Thavazhi. In order 
to succeed the piaintiffs have to make out 

(1) the existence of a Thavazhi; 

(2) (a) that the plaint properties were 
acquired with the help of Puthravagasam 
funds by the members of the Thavazhi, 

(?) (/;) or that though they were acquired 
without the help of Puthravagasam funds 
yet they were impressed with the character 
of Puthravagasam properties; 

(2) (c) or that tbe Thavazhi acquired by 
prescription a title ad verse to the Tarwad. 

The plaintiffs' case is that the plaint prop¬ 
erties were acquired by three brothers 
Pokker, Kunhamed, Kunhayan, the sons 
of Nangomma by Mayan Ali Nagha who was 
said to be the Captain of a Sailing Vessel 
and they must have acquired the properties 
with the help of the funds furnished by their 
father. A number of documents have been 
filed to support the plaintiffs’ contention. 
But none of them proves that any funds 
of Mayan Ali Nagha were used by the 
brothers for acquiring the large fortune 
they left at their death. Exhibit K3 
is a Puramkadam deed of 1862 executed 
by Palikkandi Nalliyil Anmiad, to Olieth 
Pokker. I11 it there is a recital that the 
executant’s Karnavan Palikkandi Kunhi 
Ahmad had demised tine shop to Mayan 
Ali Nagha on Kanom rights. This document 
is challenged to be a forgery. Doubts 
as to its genuineness were expressed in the 
judgment of Seshagiri Aiyar, J., in Appeal 
No. 96 of 1916 and nothing lias since ti.ins¬ 
pired to remove those doubts. Exhibit 
K4 is a sale-deed, dated 8tli April i 860 , 
executed by Falikundi Nelliyi 1 Ahmed and 
his younget brother to Olietii Kunhnmnied 
aud in it there is a refeieucc to the docu¬ 
ment in favour of Pokker. Granting that 
some property was acquired by Kim ham- 
mad in i 860 for Rs. 350 with the help of 
his father's funds, that fact alone will not 
help the plaintiffs unless they can show 
that the properties acquired at Canuanoie 
were acquired with the help of the incon e 
or the corpus of the property convcwd 
under Exhibit K.i. There is no such vii- 
dence on the record. It is next urged, ihat 
the funds in the hands of the mother A m- 
gonima were utilized for acquiring 1 ' e 
piopeities and reliance is placed o:. b\- 
hibits B4, B3 and Ki. Exhibit Bq, dated 
14th October 183c*, is a sale-deed of J /i- 
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mom right for Rs. 525 to Naugomnia 
and Exhibit B3, dated 31st May 1856, is 
a sale-deed of another property to Nangom- 
111a for Rs. 775, Exhibit Ki is a sale-deed 
in favour of Nangomma, dated 4th January 
1862 for Rs. 5,000 said to be taken ir dis¬ 
charge of a debt-bond for the same amount 
in faovur of Kunliayau. By Exliibit Ki 
were conveyed the family house into which 
Nangomma and her children removed after 
the purchase. There is absolutely no evi¬ 
dence to show that auy help was rendered to 
Pokker by Nangomma by supply of funds, 
whereas it is quite clear that Pokker 
began to acquire considerable properties 
so far back as 1849, vide Exhibit K21. 

It mav be, that Pokker furnished funds 
* * 

for the purchase under Exhibit Ki. 
It is easy to suppose that Pokker 
who began to make a large fortune 
wanted to put some property in the name 
of his mother. There is no evidence as 
to how Kunliayau came to lend such a 
large amount as Rs. 5,000 so far back as 
1862. The properties conveyed under Ex¬ 
hibit Ki may be considered as a gift to the 
mother by a dutiful son who was in affluent 
circumstances. 

It is next urged that at least for the last 
thirty years, i.e., since 1891, the members 
of the Thavazhi have been asserting ad¬ 
verse title to the properties and, therefore, 
the Karnavan and the other members of 
the Tarwad are barred by limitation from 
claiming any interest in the properties. 
In 1891 Olieth Acliotti, a grand-daugliter 
of Acliotti, the elder sister of Nangomma, 
and the maternal aunt of theiirst defendant, 
brought a suit for maintenance against 
Kunhamad, Karnavan of the plaintiffs’ 
Thavazhi. He as the eldest member of 
the whole Tarwad happened to be at that 
time the Karnavan of the Tarwad as well. 
That Suit No. 475 of 1891 was* evidently 
intended to test the rights of the members 
of the Tarwad to share in the income of 
the properties in the hands of the members 
ot the Thavazh . Exhibit K7 is the written 
statement of Kunhamad. Therein he con¬ 
tended that the properties were the separate 
earn ngs of h mself, of his elder brother 
Pokker and his younger brother Kunliayau 
who were dead at the time, having been 
acquired with the profits of the joint, trade 
carried on by them at Cannanore with 
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capital furnished by their father Mayan 
Ali Nagha, that the plaintiff and her Tha- 
vazhi were not entitled to be maintained 
out of the income of those properties. He 
further said that he was at least entitled 
to i/3rd of the properties and that 
tlic rest 2/3rds had lapsed to the 
family of his Thavazhi. It is signi¬ 
ficant that he did not in that 
statement put forth the contention 
that they were Puthravagasam properties 
and that he was only entitled to be in pos¬ 
session of them as the Karnavan of the 
Thavazhi. He refused to act as guardian 
of the minor members of the Tarwad not 
belonging to his Thavazhi and on his objec¬ 
tion the minor members wererepresented by 

the third defendant under theorders of the 
lower Court. The issues in that suit were: 
(1) “ whether the parties are members 
of a joint Marumakattayani Tarwad hav¬ 
ing community of property?" (2) “Whe¬ 
ther the defendants, i.e., the members of 
the Thavazhi,belong to a family or branch 
separated in interest from that of the re¬ 
maining defendants?" There is evidence 
to show that the written statement, 
Exliibit K7, was drafted by very well,known 
legal praettioners quite familiar with Mala 
bar Law and custom and it is not likely 
that if the properties were really Puthrava- 
gasam properties Kunhamad would not’ 
have mentioned that fact 1o the \ akils 
nor is it likely that they would not have 
questioned him about them if any materials 
had been placed before them to lead tl;<m 
to suspect that they might be Puthravaga- 
sam properties. His contention that he was 
entitled to i/^rd of the properties as having 
jointly acquired with his two brothers is 
opposed to the contention that they were 
Puthravagasam properties. In 1891 there 
seem to have been a number of cases and 
in all of them the same contentions were 
put forward but till the year 1910 tliereis 
no document in evidence to show that any 
claim was distinctly put forward that they 
were Puthravagasam properties. It is next 
urged that the first defendant lias made 
admissions that the Tarwad had 110 
right to the properties and Exhibits K39 
and K47 are relied on. The first defendant 
did not become a Karnavan till 1909 and 
any statement by him when he was only 
a junior Anaudravau cennct be taken as 
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an adm ssion against the interests of the 
Tar wad. He had no authority to represent 
the Tarwador to make adm ssions binding 
on the Tarwad. It is alleged that he had 
a motive for making certain adm ssions 
as in Kxh bit K19. Whether such state¬ 
ments be true or false they cannot bind 
the Tarwad. 

It is next urged that the Tarwad did not 
assert its t tie to the properties after 1891 
when its t tie was denied by Kunhamad. 
It mist be remembered that Kunhamad 
die! in 1892 and Koyamutti, his nephew, 
succeeded to the Karnavanshipof the Tar¬ 
wad. He happened to be not only the 
eldest mile member of the Thavazhi but 
also of the Tarwad. Koyamutti died in 

1)19. After his death the first defendant, 
who belongs to a different Thavazhi from 
that of the plaintiffs, became Karnavail 
and the moment he became Karnavan, 
he began to contest the right of the 43rd 
defendant and othersto withhold the prop¬ 
erties from him. There can be no adverse 
possession against the Thavazhi inasmuch 
as the members of Nangoinma’s Thavazhi 
were Karnavans from 1871 to 1909. Mr. 
Menon relies on Williams':. Poll (8), to show 
that a person could acquire by adverse 
possession a lesser title than he is entitled 
to. His contention is that Kunhamad 
and Koyamutti, by asserting that the prop¬ 
erties in their possession were Puthrava- 
gisim properties, though they were Kar- 
nwans at that t me, acquired by such as¬ 
sert on an adverse title to the Tarwad. No 
doubt, in law it is quite possible for a person 
entitled to a larger interest by asserting 
a title less than the one he is entitled to 
for the statutory period to acquire such 
title. But there is no evidence to show 
that Kunhamad and Kovamutt ever 
asserted that the plaint properties were 
P ithravagasam properties belonging only 
to their Thavazhi. Whenever occasion 
arose, thiy asserted that it was the self¬ 
acquisition of Pokker and his brothers and 
not that they were Puthravagnsam proper¬ 
ties. If they were self-acquisitions, the 
lav is that on their death 1h_- Tarwad 
b_*com_*s entitled to them. 

It is further urged that several properties 
weie given tor maintenance to various 

(*) (1 >70 11 b. J. Cb. 775 - 
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members ot the plaintiffs* Thavazhi and 
the claim of the Tarwad is barred by limi¬ 
tation. Tt is unnecessary to consider this 
contention seriously, when it is remembered 
that the plaintiffs* Thavazhi furnished Kar 
navons for the Tarwad continuously from 
1871 to 1909. Mr. Menon’s contention 
is that he has only to show that the family 
had a nucleus of property in order to suc¬ 
ceed in the suit. There is no authority 
for the position that the mere fact that the 
mother or the lather or the Thavazhi was 
possessed of some funds, is sufficient to 
make out that acquisitions by the male 
members of the Thavazhi were impressed 
with the character of Thavazhi property. 
I, therefore, hold that the plaintiffs have 
failed to prove that the proper lies in dis¬ 
pute are Puthravagasam properties. 

The next contention urged bv Mr. Menon 
is that the Full Bench decision in Govindan 
Nair v. Sankara u Nair (9) is bad law and 
is opposed to the present consciousness 
of the people, and that we should re-open 
the question by referring this case for the 
opinion of a Full Bench. That decision 
was given in io r, 8, and for the last 11 yeois 
it ha« been held to be good law notwith¬ 
standing the doubt expressed as to its sound¬ 
ness by Judges quite familiar with the Main- 
bar Low and Custom?, namely, Sir .Sankaran 
Nair. J., Miller, J , and Smulara Aiyar, J., 
The Madias Higl Court has held in Krishnan 
Nair v. Damodaran Nair (10) that the pr'r.- 
ciplc of the decision in Govlndan Nair 
v. Sankaran Nafr (9) did not apply 10 tl e 
self-acquisitions 01 a female member of a 
Tarwad which descend to her Thavazhi. 
It may be that the coiiseiousnts.; of the 
people is opposed to the principle laid down, 
namely, that the undisposed of separate 
property of a male member of a Malab.u 
Tarwad becomes the property ot the Tarw.id. 
It may be that the Malayalee Communitv, 
which is one or the most progressive com¬ 
munities of Southern India, feels sluichled 
by its peculair laws and customs which arc 
archaic and antiquated and quite uus.ii:;_d 
to its present advancement and erJighH-:- 
ment. However much one in iv 
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(9) 2 ln«l. Cas. 183 ; 32 M. 35fj 6 V. I 
19 M. L. J. 350 (F. !>.). 

^10) T7 Ind. Ca>. 7O0 ; 3S V. .pq 13 
l6S; 24 M. T<. J. 24c-, 
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thise v/it!> the 'present feelings of the com¬ 
munity, it is not the province of a Judge 
to alter the law, ho w ever opposed it may 
be to the consciousness of the people. 
It is his duty to administer it as he finds 
it. I respectfully adopt the language of 
the learned Chief Justice in Govindan 
Nair v. Sankaran Nair (9): “I think 
this is a case in which we should act 
on the maxim stare decisis, and that if the 
low is to be altered it should be altered 
by the Legislature which can make due 
provision tor the safeguarding of vested 
interests and existing lilies.” The decision 
in Govindan Nair v. Sankaran Nair (9) 
followed a decision of Mr. Justice Holloway 
in Kallali Kunju Menon v. Pal at Erracha 
Me non (7), and seeing that the law has been 
uniform for the last 60 years it would not 
be proper to alter it by a judicial de¬ 
cision, when it could be done by an Act 
of the Legislature. 

I11 the result, the appeal is dismissed with 
costs of respondents Nos. 1 to 4 and 
6 to 34. 

The connected Appeals Nos. 337 and 33S 
follow the decision in the main appeal and 
are dismissed with costs of first and third 
respondents in Appeal No. 337 and with 
costs of first respondent in Appeal No. 338. 

Spencer, J.--I agree. 

v. n. v. 

z. k. & N. h. Appeals dismissed . 


LOWER BURMA CHIEF COURT. 

Second Civil. Appeals Nos. 208, 209 and 

210 or 1921. 

June 26, 1922. 

Present: —Mr. Justice Pratt. 

CHAN HTOON AUNG— Appellant 

versus 

The AKYAB MUNICIPALITY- 

Respondents. 

Burma Municipal Act ( I 11 of 1898), ss. 51 (6), 
6.*— Specific Belief Act (/ of 1 877), 5. 50 (i) — 
Municipal lax — Injunction. 

Wlnrc a Notification of the imposition of a tax 
under the Burma Municipal Act has been pub¬ 
lished, a Civil Court is debarred from enquiring 
whether the tax has been legally imposed. 

Municipal Committee v. Gurthi Lengayya 
b- J . T,. B. 405, relied ^n. 


A suit for an injunction to restrain a Munici¬ 
pality from imposing a tax under the Burma 
Municipal Act is not maintainable, .but under 
section C3 of that Act an assessee has the right 
to object to the assessment before a Sub-Committee 
of the Municipality, and can claim a reference 
to the High Court on the question of his liability 
to, or the principle of, assessment. 

Second appeals against the decree of the 
District Court, Akyab, in Civil Appeal 
No. 152 of 1920. 

Mr. Ba Dun, for the Appellant. 

Mr. Ginwala, for the Respondents. 

JUDGMENT. —Plaintiff sued for an in¬ 
junction restraining the Akyab Municipal- 
ty from imposing a scavenging tax at th^ 
rate of 6 per cent, on the annual rental value 
of his house. 

The Trial Court refused the injunction 
and the appeal was dismissed in the District 
Court. It is admitted that if the ruling of 
the Special Court in Municipal Committee 
v. Gurthi Lengayya (1) is sound law the suit 
was not maintainable. The Special Court 
held that, where Notification ot the imposi¬ 
tion of a tax under the Burma Municipal Act 
has been published a Civil Court is debarred 
from enquiring whether the tax has been 
legally imposed. 

Section 51 (8) of the Act, which corre¬ 
sponds to section 45 (9) of the old Act, pro¬ 
vides that a Notification of the imposition 
of a tax under this Act shall be conclusive 
evidence that the tax lias been imposed 
in accordance with the provisions of the Act. 

I see no reason to doubt the correctness 
of the view taken by the Special Court. 

I would further point out that appellant 
had a remedy provided by the Act. Section 
63 give him a right to object to the assess¬ 
ment before a Sub-Committee, and piovides 
for an appeal from their decision to t he De¬ 
puty Commissioner, as the case may be. He 
can also claim a reference to the Chief 
Court on the question of his liability to, 
or the principle of assessment. 

Apart, therefore, from the terms of sec¬ 
tion 51 ( 0 ) of the Municipal Act, the Court 
would have to dismiss the suit for an iuj unc¬ 
tion under section 56 (i) of the Specific 
Rebel Act. 

The appeal is dismissed with costs. 

w. e. a. Appeals dismissed. 

(1) vS. J. I,, li. 405. 
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madras high court. 

CiVir, Appeal No. 166 of 1921. 
August 16, 1922. 

Present:— Mr. Justice Spencer and Mr. 

Justice Devadoss. 

JAKKAMRKDDI SESHADU REDDI and 
another—Defendants—Appellants 

versus 

JAKKAMREDDI PICHI REDDI and 
others Plaintiffs-—Respondents. 

—ItesHmbLT 1 n ~ Tril f /ee > Aether can hold mam 
of-~SurMul burdened with trust, nature 

loundTfnl T U J’ dtSp0 ? al °f—Removal of trustee, 
grounds for Evidence Act (/ of 1872] s oo— 

Presumption , applicability of, to copies . ’ 
ofI h tempfe'fromh g P in ’T “? prevo,lt the ‘™tee 

J in P tt f n pi e.' ,g r ^? 6 t c e ol l l 1 er ° f 0 Sen ’ ice 

ofYhe'an^Ltcro^heTf 8 ^" 10 ^^“* avour ° f c“e 

services‘“to‘be rend*" '* theDe^Sn' 

th ® r‘ to 

grantee and hi, ife“" < ."’ aS .° Ile to be hcld b >’ the 

srsrji'.' 4 T,“ E 

not bound to account L i, r Scrvice h ° w « was 

Pins proceed/of^tlle^lt^V-P 0 -,", *>“ 
a.l. j.;/o Vci ;]• 5 & ; , 27 c ;w* N *3*7; « 

cretioi/of exerci«in S K U S I in ,0 a ° f * wa,,w a,ld thc dis * 

the Government tud ?,h prop * r case rest with 

lias not resumed a'temnfp « Cr ? t le Government 

ties continue to belon?* t s f. rvicc lv f u,n - the proper- 
Court has no J U< i ServlCe * holder aad a 

service inam should reveirto^th^f * i te * ,up , le 
managed bv th» . ? c to the temple to be 

[P ; 36 cTol. i 7 ] thC tlUStee a * temple property. 

in possessono/the offi^of Dh'^i W ?° has been 

years and belongs h D harmakartha for many 
trustees at the in tan™ *1 ot the original 

with the family l stran Sers unconnected 
misconduct andim \ therC 18 clear evidence of 
benefit of tVe mS ff ;U pp 5f re tc be to ^hc c ear 

b ' 4 , r vrf - tp - V^oi h i.r ,makar,ba 5houw 

original tnis* to the hmiily of the 

items ot the tempi.. a - C ownersh ip in some 

‘as 

w* - asv 
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Srinivasa Chariar v. Fi-alappa Muazltar, 6S 
Iud. Cas. 1:31 M. L. T. 1; 16 I,. W. 247 ; 45 B. 555; 
43 M. L. J. 586 j 24 Bom. I/. R. 1214; (1922) A. I. 

1 ( P ; C -) 325;36C. L. J. 524: 27 C. W. N. 317; 2i 
A. E. J. 250 (P. C.), distinguished. 

Subbaroya Chelti v. Subramani.% Iyer, aS 

Ind. C‘is. 833 ; ( 1918) M. W. N. y8C, followed. 

Documents more than thirty years old, pur¬ 
porting to be true copies of the originals and com¬ 
ing from proper custody, can be presumed to be 
genuine under section ao of the Evidence Act. fp 
36, col. 2.3 

Nanu Nair v. Kantan Ash/a Moorlhi Nam- 
budripad, 29 Ind. Cas. 386; 29 M. L. J. 772; 2 L. 
W. 509, referred to. 

Appeal agairst a decree of tlie Court of 
the Subordinate Judge Nellore, in Original 
Suit No. 61 of 1917 (Original Suit No. 47 
of 1917 on the file of the District Court 

Ne 11 ore). 

Mr. C. Madhaian Nair, for the 
Appellants. 

Mr. 7. V. Ramanalha Ixer, for the 
Respondents. 

JUDGMENT. 

Spencer,!.—This suit was instituted unde r 
section 92, Civil Procedure Code ,by the Pre 
si dent of the Dharmarakshana Sabha of 
Madras which is an Institution for the pro¬ 
tection of religious institutions and by an¬ 
other person, who is the second plaintiff, 
tor the removal of the defendants from the 
office of trustees of the temple of vSri Clienna 
keswara Swami in the village of Vodur 
in the Nellore District and for appointing 
new trustees and for drawing up a scheme 
tor the efficient management of the temple. 

I he plaint alleged 18 different breaches of 
trust ag unstthe defendants, but the contro¬ 
versy between the parties turned chiefly 
upon the ownership of certain items of im¬ 
moveable property, Items Nos. 1 to 8 At 
the time ot trial it was conceded that 
Items Nos. 1 to 8 and 3 to 5 were 


t mple pro 
fend ants liac 


temple 
IS'Xjvi 


- l ~' yiOvC 
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"4 b «u made out [ot the 
1 u> ‘ cc - Cp. 39. col. I.l 


[ierties to whit h the de- 
NT , 1 no c , laim - In respect of ittius 

7 a,ul 2 tlle question at issue was 
whether these items were the absolute prop- 

1 rt V the temple, being endowing its 
granted by the Government in the 
the God or whether they were scr v i<.v 
m the name of the manager of 1 j,.. .. 
b udened with the trust of gatir J. 
let gio is dut es performed. Ivcilfi!. 
to deal with these items in t]»<_ .V-p 

winch they are taken in the lower Co 
judgm nt. 

Item No. 6, Tliaiimauieux Iuam. Exhibits 
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CandC (i) which are proceedings of theI11 am 
Deputy Collector and an inam title-deed res¬ 
pectively of the years i$6o and 1861 show 
that this inam was given to an individual 
named Papiah for making ornaments for the 
deity, that when Papiah died, the inam 
came into possession of his wife Lakslimakka 
who got a t tie-deed confirming the inam 
to her and her successors free of tax, that 
afterwards it was alienated to a Brahmin, 
K. Subbrayudu by name, and that the De¬ 
puty Collector recommended that the alienee 
might continue to enjoy the inam so long as 
the service was efficiently performed. In 
1912 a title deed was issued for this inam in 
favour of the first defendant, Exhibit VIII, 
and the first defendant made two statements 
in 1912 marked Exhibits Q and Q (1) de¬ 
claring that he was rendering the service 
r equired by making jewels for the Deyas- 
tanam and that the heirs of the former inam - 
(far were not traceable. In his evidence at the 
time of trial the first defendant deposed 
that the service attached to this inam con¬ 
sisted of getting jewels made by the gold- 
sin th and paying his wages, the jewels 
being for the adornment of the God, but 
the cost of materials for the jewels was being 
met out of the temple income. The Sub¬ 
ordinate Judge was of opinion for some 
reason which he did not explain, that a trustee 
cannot hold a service inam land. This was 
not the op nion of the Government who 
gra ted the title-deed in the first defend¬ 
ant’s favour. The learned Judge observes: 
“I must say that this land reverted to the 
temple and that it should be held as 
temple property subject to the management 
of trusteesespecially when Government have 
not chosen to take any steps for resuming 
this land. Th s is iny finding on this point." 
The power of res u nipt on of inams, however 
dearly lies in the hands of the Government. 
The Government has not yet resumed this 
land, but it will, no doubt do so if it finds 
at any time that the object of the grant, has 
failed. While the discretion of exercising 
its power to resume the inam lies with the 
Government, the Court cannot make any 
direction, as the Subordinate Judge has 
done, that the inam should revert to the 
te pie and that the trustee should manage 
it and treat it as property belonging to the 

temple. 

Item No. 7:—It appears from the Inam 
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Deputy Collector’s proceedings. Exhibit E# 
that a tope of Iiuppa trees once stood on 
this item and that the temple had the right 
to enjoy the oil derived from those trees. 
The Inam Deputy Collector recommended 
that the inam should be confirmed in the 
name of Pedd:.Reddi, the father of defendants, 
and Subba Reddi, on condition of pay ng 
one-fourth of the full assessment, as a per¬ 
sonal inam. The first defendant stated that 
the land had been converted to wet and that 
there were no II. ppa trees now standing and 
the Judge has directed that one acre of this 
land in the possession of the second 
defence witness should be treated as the 
property of the temple as that witness ad¬ 
mitted that he was enjoying that extent 
f c-r doing the service of sweeping and mak¬ 
ing wicks for the lamps of the temple and 
other duties. There is no basis for a find¬ 
ing that any portion of the land in this item 
belonged to the temple, for the temple was 
only entitled to the usufruct of the Iltppa 
trees which no longer exist. The only 
order that can be made is that the holder 
of the land should continue to enjoy it, 
subject to the trust of supplying the temple 
with oil according to mamool. 

Item No. 2.—This is the most important 
item as it covers a wide extent of land. 0.he 
first defendant has made a statement as 
to the loss of the original title-deeds which 
lie alleges were stolen by the second plaint *$ 
when he was employed under him as a clerk 
and there is no particular reason for dis- 
believng that statement which stands in- 
contradicted by any evidence on the plaintiff s 
side. Exhibits XXXI and 20 CXI-A pur¬ 
port to be true copies of the original grants 
signed by the defendant's grandfather, 
Jakkam 'Reddi Subha Reddi. These 
documents were filed in the lower 
Court on the 13th December _ 1918. 
There is no record of any objection 
having been taken before the documents 
were filed. As being copies of documents 
more than thirty years old which came 
from proper custody, namely the Collector's 
Office, the presumptirn arising under section 
90 of the Indian Evidence Act as to their 
genuineness m ght have been made by the 
Court. See Nanu Nair y Kantan Ashta 
Moortld Nambudripad (1). The Subrrdi- 

(i) 20 Ind. Cas. 3861 29 L. J. 77 2 1 2 h. W t 

5°&- 
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nate Judge who wrote the judgment in 
this case remarks that these documents 
were introduced subject to object ons, if any, 
but, unfortunately, he was not the Judge 
who heard the evidence and there is nothing 
in the B D ary to show that the documents 
were admitted subject to objections. It is 
argued that these documents are not, prop¬ 
erly speaking, secondary evidence but I 
find they arc. The signature of the defend¬ 
ant’s father under the words “A true copy 
of the original” is some guarantee that they 
were compared with the original and found 
be be correct. The appearance also of these 
documents is in thier favour. ExhibitXXXI 
purports to be agrant of 20 gorrusof forestland 
to Jakkam Reddi Krishna Reddi who was the 
great-grandfather of the defendants for the 
purpose of enjoying the land and causing the 
Nivedya and Dheeparathana services to be 
rendered to Sri Chennakeswara Swami. 
Exhibit XXXI (a) purports to be a grant of 
212-3I16 gorrus of forest land in favour of 
Jakkam Reddi Krishna Reddi and subject to 
the same conditions as to services to be render¬ 
ed to the temple. The land covered by Exhi¬ 
bit XXXI (a) at that time was probably of 
\ery little value, but, owirg to the increase 
in the value of cultivable land and the dis¬ 
covery of mica mines in this locality, it has 
now become very valuable. Exhibits XXXI 
If,), XXXI (c) and XXXI (d), which are 
documents of delivery, relating to this inam, 
confirm the conclusions arising from Exhibits 
XXXI and XXXI (a) and make their gen¬ 
uineness more probable. Exhibit XII, a re¬ 
port made by the Karnams of the village in 
1824, states that that is z-kandrlga or service 
inam enjoyed by Jakkam Reddi Krishna 
Reddi for the purpose of making N vedya 
and Deeparathanam offerings and that he 
was getting such services done to the Swami. 
The Subordinate Judge refers to Exhibit I 
which is a kaifiat made by the Karnam in 
the village before the Collector of Nellore 
District in 1851. He says that the question 
put by the Collector pre-supposes that the 
inam was intended to be the poperty of 
the suit temple and that the answer given 
by the Karnam shows that the defendant’s 
family were simply managing this item as 
Dharmakarthas: but it does not appear 
that the defendants were parties to this 
enquiry and the op nion of the Collector, 
whether expressed or implied, is not evidence 


against their title. Exhibit III is another 
statement made by some Karnam on some 
date and occasion not known. This docu¬ 
ment and Exhibit VII are not of much value 
so far as they confl ct with the evidence 
of the deeds of grant. Exhibit VII being a 
statement made by the uncle of the first 
defendant during the latter's minority, 
is not bindng on him as an admission. Ex¬ 
hibits B and B-2 are statements made by the 
village Official and residents of Vodur. 
The circumstances under whch these state¬ 
ments were made do not appear and being 
statements of persons not called as wit¬ 
nesses they are net evidence against the 
defendants. Exhibit V, the Inam Register,is 
an important document and in column 
13 therein the name of the original 
grantee is given as Chennakeswara Swami 
Varu. In column 16 the present owner is 
stated to be Jakkam Reddi Pedda Reddi 
and Co., Managers of the temple, and in 
column 10 the inam is said to be hereditary 
so long as the service is performed. The title- 
deed for this land, which is described there¬ 
in asDevadavam or Pagoda Kandriga inam, 
Exhibit VI, was granted to “the Manager 
for the time being of the Pagoda of Sri Chen¬ 
nakeswara Swami Varu’’ and the conditions 
are stated to be that a quit rent of 
R>. 57-12-0 should be paid and that the inam 
should be confirmed to the said manager 
and his successors so long as the conditions 
of the grant were duly fulfilled. The inam 
statement, Exhibit XXX {a), records that 
this land was granted by Mr. Travers to 
Jakkam Reddi Krishna Reddi who felled the 
trees,cultivated the land and was performing 
the Nivedya and Deeparathanam services in 
the suit temple. I11 Exhibit K, which is a 
list of cultivation of a porton of this inam, 
it is described as Devadu Kandrigai. This 
is a document signed by the first defendant, 
and if the expression Devadu Kandrigai 
could be treated as an admission that the 
inam was ail absolute endowment to the 
temple this might be utilised as an ad¬ 
mission of his own want of title, but 
Devadu Kandrigai convevsno more than De~ 
vuda.yam inam. Exhibts XXXI and XXX- 1 
(,i) suggest that this inam was granted 
Krishna Reddi for his enjoyment 
produce subject only to the dr-.io:, Lc 
performed on behalf oi the temp’e 
Exhibit XXXI (a) it recited ths- 
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reason for the further grant of 212 
gorrus was that the grantee was unable 
to maintain hi niseiJ with the lesser 
extent of 20 gorrus. The document states 
that the grantee should pa}' every year tlie 
instalments of the hist to Government 01 d 
enjoy the produce, and that things should 
be carried on in this lanner as long as it 
might be deemed proper by the Govern¬ 
ment. The words in italics indicate that 
it was intended that Krishna Reddi should 
derive his subsistence from the produce. 
Therefore the grant appears to have been 
one of an mam to be held by an individual 
and his heirs burdened with the trust of 
doing certain services for the temple. In 
such cases any surplus income left after 
the performance o! the services accrues 
to the benefit of the donee. See Muttexi 
Srinivasacharyulu v. Dinaralii Pratyauga 
Kao (2) and Mohamed Husain Sal.eb 
v. Mohamet Abdul Rahim Beg 
Sahsb (3). It is not necessary in such 
cases that the b/flm-holdcr should 
account lor his disposal of the surplus 
produce of the land. The other exhibits 
m the case are of minor importance. 
Inhibits S, l, K, u, A and A (1). If 
there was au\ admission in paragraph 

1 \ xh ! bit A (0 by the defendant's 
Va,:]l it is not proved to have been 
authorised by him. 

We must reverse the findings of the Sub¬ 
ordinate Judge on Issue III and hold thot 
Items, Nos. 2, 6 and y are not recoverable 
from the defendants as being the exclusive 
property of the temple. 

Under the I Vth issue it is not show n that 
tlie defendants committed an\ breach of 
ti\ist. in respect of this land as the grant 
•b>c> not provide for the utilisation of the 
s '»rpln produce. From Exhibit K and 
tlie plaintiff's own statement it appears 
that a portion of the lease amount was 
utilised to pay off a promissory-note for 
the personal debt but the defendants have 
not been asked to explain why they tool; 
the rent to pay off a private debt and then* 
is in substantial charge against them 
under this Head. The Subordinate Judge 
l and the ch irges (/;), (//), {/>), and of 
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misconduct not proved. Charge (/) re¬ 
lates to the change of Archakas. It is 
unimportant and it is not shown that the 
defendants deliberately changed any of the 
old practices of thetemple. The other charges 
relate to the claim for lands with which 
I have already dealt. The defendants 
appear to have felt some doubt as to their 
lights in respect of these- inams and this 
uncertainty can hardly be stated to have 
been unjustifiable having regard to the 
difficulty felt both by this Court and the 
lower Court in determining what exactly 
was the nature of the original grants. In 
his memorandum filed on 14th Novem¬ 
ber 1917 the first defendant stated 
that Items Nos. 2 to 6 w r ere ser¬ 
vice mams and that Item No, 7 was an 
mam belonging to defendant’s family. 
In the argument it was admitted that 
Items Nos. 1, 8, 3, 4 and 5 belonged 
to the suit temple. In a statement 
nbule in 1016, Exhibit TJ, the first 
defendant admitted that Items Nos. 3, 

1 and 5 belonged to the temple, that there 
was no other land belonging to the God 
•md that he w r as its Dharmakarl ha, and that 
Item No. 2 was an inam tor festival purposes. 
In Exhibit JJ the defendant’s father 
first said that he was authorised to use 
the income of tiie Devastanam lnnds for 
the expense of the temple only and then 
expressed his ignorance udiether he could 
use any of the income for his own benefit 
as the patta was in English. The defendants 
are not persons of much education arid 
they seem to have been in some genuine 
uncertainty as to what their duties and 
rights u'ere. Their uncertainty as to their 
legal position under the deeds of grant 
and other documents is not a reason for 
punishing them to the extent of removing 
them from office. The trust is not likely 
to be better administered by being placed 
in the hands of persons unconnected with 
the family of the founder. The defendants are 
interested in seeing that worship is main¬ 
tained in this temple which their ancestor 
founded. It is not proved that they mis¬ 
appropriated any of the temple income. 

!u fact, the Subordinate Judge finds in 
paragraph 30 of his judgement that the 
income derived from the temple properties 
must have been wholly spent for tc-niple 
pm poses. The credit of Rs. 32 to the tern- 
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pfein the accounts as income of the Man yam 
appears to have been calculated upon some 
calculation of averages and does not indi¬ 
cate any intention of fraud. The first 
defendant’s account-keeping was not his 
strong point. The defendants may not 
hitherto have realised their duty of strictly 
accounting for every pie of the temple 
income. This is not a case resembling that 
of Srinivasa Chariar v. F.valappa Mud alia r 
(l) where a trustee was found to have as¬ 
serted private ownership in himself to trust 
properties, to have strenuously resisted 
their recovery and to have supported this 
unfounded assertion by deliberate con¬ 
coction of accounts. The features of 
this rase are more like those of the 
reported as Subbaroya Chetti v. 
Subra mania Iyer (5), where we held that 
there was no reason to disturb the defendants 
who had been in possession of the office 
of Dharamakarthos for many years and 
belonged to the original family of trustees. 
We declined to remove them at the instance 
of strangers unconnected with the family 
unless we found clear evidence of miscon¬ 
duct and unless it appeared to be to the 
clear benefit of the trust that the Dharma- 
kartha should be rein. ved. 

In this state of things we dissent from 
the lower Court's finding on Issue VII that 
the defendants should be removed from 
their office. This litigation will serve as a 
lesson to them to keep proper accounts of the 
e 11 pi c income and to guard against any 
mixing of the temple property with their 
own property. Subject to the regular per¬ 
formance of the duties imposed in the deeds 
of grant, they may continue, to enjoy the 
properties subject to the trust so long 
as they are managers or Dharamakarthas 
of the suit temple. 

The appeal is allowed and the suit dis¬ 
missed. The respondents will bear their 
own costs both here and in the lower Court. 
The appellants may recover their costs 
from the income r.f the lands. 

Devadoss, J.— I agre°. 

V. N. V. 


z * k . Appeal allowed. 

ft] 68 Inch Cac. 1; 31 m. l. t. i ; i6 I,. \v. 247; 
45 B. 5S5; 43 M. U. T. 586 ; 24 Bonn L. R. 1214; 

R> C ) 3251 36 C. L. J. 524; 27 
u. W. N. 3 i 7 j 21 A. I,. J. 250 (P. C.). 

U Cas. 833; (191S) M. W. N. 786. 


LOWER BURMA CHIEF COURT. 

Special Second Civii, Appeal No. 234 

of 1021. 

July 12, 1Q22. 

Present: —Mr. Justice Mating Kin. 
MAUNG LUN and another-Appellants 

versus 


MAUNG DUN and another— 

Respondents. 

Limitation Act {IX of 1908), s. 5— Appeal 
filed beyond time—Delay caused by seeking review 
on insufficient grounds—Sufficient cause. 

Where an appeal is presented after expiry of 
the time prescribed therefor, and the appellant 
applies for exclusion of the time taken up in pro¬ 
secuting an application for review', the Appellate 
Court should not exercise its discretion under 
section 5 of the Limitation Act, if the grounds 
of the application for review seem to be unreason¬ 
able. 


Mr. 5 . M. Bose, for the Appellants. 

Mr. Barnabas, for the Respondents. 

JUDGMENT.—This appeal is time- 
barred bv two days. 

The appellant filed affidavits showing 
that he was busy applying for a review 
of the lower Appellate Court’s decree 
when the time occupied by the review 
proceedings is deducted out of the time 
that elapsed between the appellate decree 
and the day on which the appeal was filed, 
it w as found to be time-barred by two days. 

O11 the last statement it looks as if the 
appeal was time-barred on account of the 
review' proceedings, but that was not so. 

The appellate decree was passed on 
5th September 1921. The application for 
review- was made on 29th October 1921. 
It w-as fixed for hearing on 16th November 


1921 and was dismissed on that date. An 
appeal to this Court from the appellate 
decree was not time-barred yet on that 
date. The appellant still had 26 days, we 
have no explanation by affidavit or other¬ 
wise why he aid not file this appeal within 
those 26 «lays. On this ground alone, ti e 
appeal should have been rejected as being 
lime-barred. But the grounds of the ap¬ 
plication for review seem to be tinn-ns.-m- 
able , and for that reason this Court should 


not exercise its discretion 
ot the Limitation Act. 
Lu v. Muling Kyfn (1) 
dismissed with cost*. 


mi ! er scctim 
See Mating 



w. C: A. 


Appeal dismiss- 


4 

• * 

> • 


•:i) 1 L. lb U. 313 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeal No. 13 

of 1923. 

May 3, 1923. 

Present: —Mr. Simpson, A. J. C. 

Musammat MARIAM BEGAM —Judg¬ 
ment-Debtor—Appellant 

versus 

Saiyid MOHAMMAIT MEHDI and 
others—Decrf.e-Hoi der.s— 
Respondents. 

Limitation Act {IX of 1908); Sell. I, Art. iSi 
—Execution of decree•—Application for substitution 
bv assignee decree-holder —“ Step-in-aid uf execu¬ 
tion ’'— Application accepted ly Court, whether can 
be questioned subsequently. 

An application made by the assignee of a de¬ 
cree to have his name substituted in place of the 
original decree-holder is a step-in-aid of execu¬ 
tion tvithin the meaning of Art. 1S2 of the 
Second Schedule to the Limitation Act. fp. 40, 
col. 2.] 

Pi tan 1 Singh v. Tot a Singh, 29 A. 30IJ 
4 A. L. J. 184; A. W. N. (1907) 74 and 

Sheo ltam v. Pam Bharosey, 69 Ind. Cas. 660; 
9 O L. J. 444; 26 (). C. 71; 4 U. P. I,. R 4 (O) 97; 
(1923) A. I. R. (0 )9, followed 

K up put team l Cheltiar v. Pajaeopala Iyer, 
70 Ind. Cas. 324; 42 JI I.. J.303; 15 L. W. 348; 
45 M. 4O6; (1922) M. W, N. 113; (1922) A. I. R. 
(M.) 79, not followed. 

Srinivasa Aiyangar v. Dliarni Mudaly, 17 M. 
L. J. 475, referred to. 

Where an application to take some step-in-aid 
of execution is accepted by the Court, it 
must, even if defective, be treated os one 
in accordance with law so as to satisfy all the 
requirements of Art. 182 of the Limitation 
Act although notice to the judgment-debtor 
may not have been issued or served. The defect 
must be discovered at the time, otherwise as a 
general rule it will save limitation, [p. 41, col. 1.] 

Appeal against a decree of ti e Fourth 
.Additional District Judge, Lucknow, <h U d 
thi; 2. |th March 1923, upholding n decieeof 
the Munsif, South Lucknow, dated the 22nd 
December 1922. 

- Messrs. P. C. Gupta and Guhim Hasan, 
lor t he Appellant. 

Mr. M. Wasim, for the Respondents. 

JUDGMENT,— This second appeal raises 
two questions of law. The first is whether 
an application by the assignee of a. decree 
to have his name substituted is a step-in- 
:;id of execution so a. to save limitation 


under Art. 182 of the Limitation Act. 
The seco’ d is whether, if this is so, a defect 
in giving notice to the judgment-del ter 
will vitiate the mmlication. It is vi i cces- 



given fuily in the judgment cf. the 
lower Appella.le Court. It is suffi- 
c.ent to say that, the application which 
concerns us was made on 26th April 1939 
and if it was a step-in-aid of execution, 
limitation is saved. Both the Courts below 
have held that there is no bar to limitation, 
and I agree. There is a direct authority 
for the proposition in Pitam Singh v. Tot a 
Singh (1). There is no direct authority to 
t’.e contrary. The case Kuppusuani 
Chtthar v. Rajagopola Iyer (2) deals with 
the substitution of names. No doubt, 
there are remarks in that decision 
which would supprort the presei t 
appeal. It was held that, in order to save 
limitation under Art. 182, there must 
e flier be an application for execution or 
failing that an application made to support 
the application for execution. But this doc¬ 
trine was negatived in a carefully reasoned 
decision of this Court, Sheo Ram v. Ram 
Bharosey (3). The Madras High Court pro- 
\ides no direct authority on the question. 
Indeed, in Srinivasa Aiyangar v. Dharr.i 
Mudaly (<) the Allahabad decision already 
referred to [ Pitam Singh v. Tola Singh 
(1)], wan expressly followed. It is 
unnecessary to refer to further authorities. 
I follow the decision of a Bench of the 
Allahabad High Court which is supported, 
to some extent, by a decision of my ov.n 
Court, and which is not contradicted 1 y 
any reported case. 

On the second point, the question is 
raised for the first time in second appeal. 
It was suggested that paragraph 7 of ti e 
objections raised the point. That paragraph 
contains words "But there was no know¬ 
ledge of proceedings either to the judgment- 
debtor, objector or to her minor son or 
to any legal guardian, of the minor till the 
e.ul of 1921.” That objection, however, re¬ 
fers rather to the application of 16th July 
1921 Ilian to the application of 26th April 
1 or9 with which we are concerned. In 

i 

(1) 29 A 301; 4 A. L- J . 184: A.W. N. (1907 
74 - 

(2) 70 Ind. Cas. 324; 42 M. L. J. 303; i 5 J,. w. 
348; 45 M. 466; (1922) M. W. N. 113; (1922) A. 

I. R. (M) 79. } 

(3) 09 Ind. Cas. 6bo; 9 O. L. J. 444: 26 O. 
C. 71: 4 11 • I*. L. R. (O) 97; (1923) A. I. R. (O.) 

9 

( 4 ) l 7 L. J. 475. 



Vot. 74 ] INDIAN 

MAUNG THIT SA V . MAUNG NAT. 

the first appeal nothing was said on the 
subject, and the Appellate Coi:rt was under 
the impress? on th^it notice was duly served. 
In the second appeal, nothing is said in 
the grounds of appeal. The question is 
raised for the first time in argumert. I 
should be unwilling to decide a case on a 
point co raised so late. I.ookirg to the 
record it is impossible to hold that the 
judgment-debt or received notice. The 
judgment-debtors were two, the mother 
Musammat Mariam Begam and \ er son 
Muzaffar Husain, minor. The notice to 
Musammat Mariam Begam was returned 
unserved, and no attempt was made to 
serve the Pleader who had been appoint ed 
guardian ad litem of the minor. Service 
on his mother would not have been good 
service. But I am prepared to hold, 
nevertheless, that the application was ac¬ 
cording to law. It was accepted by the 
Court to which it was presented and that 
fact initself, goes a long way in deciding the 
question whether the application is in 
accordance with law so as to satisfy all the 
requirements of Art. 182. I? the Court 
accepts the application, the applicant is 
entitled to suppose that his application 
complied with law, and as a rule in all subse¬ 
quent matters it will be taken for granted 
that it did so. If there was any defect 
in the application it ought to be discovered 
at the time, otherwise it will, as a general 
rule, save limitation. 

For these reasons I dismiss the appeal 
with costs. 

G.h. Appeal dismissed. 

N. H. 


LOWER BURMA CHIEF COURT. 

Special Second Civil Appeal No. 336 

or 1921. 

June 29, 1922. 

Present: —Mr. Justice Duckworth. 
MAUNG THIT SA- Plaintiff- 

Appellant 

versus 

MAUNG NAT— Defendant— 
Respondent. 

i 0. t — Right, infringement of — Speeia! damage J 


CASES. 41 

Where a person is in the enjoyment of a right 
and another deliberately infringes that right, 
the person injured can succeed in an action for 
damages without proving special damage, i.e., 
whether any damage has been proved to have 
accrued to him or not. [p. 41, col. 1.] 

JUDGMENT. —There can be no dispute 
about the facts in this rase. The parties 
were lessees of adjoining fisheries for 
1920-21, the fishery of the plaintiff-appellant 
being the lower one. During 22 days of 
the season defendant-respondent kept erect¬ 
ed in his fishery certain akeses, which may, 
for the purpose of this appeal, be taken to 
have been illegal obstruction to the pass¬ 
age of fish. It is quite clear from the evi¬ 
dence that this action on defendant-re¬ 
spondent's part to some extent lessened 
the plaintiff-appellant’s catch of fish bv 
obstructing them from such ready access 
to his fisnery as they would otherwise have 
had. On this account the plaintiff-appel¬ 
lant sued the defend ant-respondent for 
a sum of Rs. 1,320 by way of damages 
assessing his loss at 300 viss, i.e., 1 boat 

load of fish a day at Rs. 20 per 100 viss 
for 22 days. The Court of first instance 
gave plaintiff a decree for Rs. 500 damages, 
basing the said amount on the fact that 
owing to his illegal acts the defendant 
obtained in all 2,500 viss ol fish which 
he otherwise would not have got, and that 
100 viss of fish were worth Rs. 20 a viss. 

The Divisional Court held that, though 
the obstruction was illegal, there were no 
materials upon which to assess the damages, 
and accordingly dismissed the 'suit. It 
apparently held that it was necessary for 
the plaintiff to prove special damage. Here¬ 
in the Divisional Court was in error. Ti e 
cases of Yan Gin v. Maung Hnum (r) and 
Nga Myat Hmwe v. Nga Yt (2) make it 
quite clear that in such a case as this where 
there is a right and another deliberately 
infringes that right, the person injured 
can succeed without proof of special da¬ 
mages, I.e., whether any damage has been 
proved to have accrued to him or not. In 
a case such as this, it is impossible for the 
plaintiff to prove in any exact manner 
the damage he had suffered and all lie c-tM 
do was to call evidence to show the ci'ect 
of the obstruction as best he could, i *:e 

(1) 5 Bur. L. R. 43. 

(2) 2 U. B. R. '1904-06), Tort, o. 
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evidence called by plaintiff shows clearly 
enough thft he did suffer actual damage, 
that his takings were reduced from 300 
to 600 viss a working day. Mg San Lwin, 
a fisherman, puts the loss at 300 viss a day. 
but he is plaintiff’s son and inav be biassed, 
though it !s noticeable that plaintiff and 
his son put the loss at a lower figure than 
their witnesses. The Fishery Inspector— 
an expert—assesses the loss at about Rs. 800 
because lie says that the defendant won 
that value of fish by means of his aheses at 
a time, when, but for them he would have 
got no fish at all, owing to the high stale 
of t he water. These are clearly materials 
for assessing the damage, and I consider 
that the Divisional Court was in error in 
dismissing the suit for the reasons stated. 
Though I agree that the Court of first ins¬ 
tance was wrong in assessing plaintiff’s 
damages entirely on the defendant's profits, 
there is enough evidence to show that 
plaintiff certainly suffered damage at 
least to the extent of Rs. 500. HS does 
not now ask for more. 

The appeal is allowed. The decree of 
the lower Appellate Court is set aside, and 
that of the Court of first instance restored 
with costs in all Courts on Rs. 500. 

\v. e. a. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

.Svcond Civil, Appeal No. 291 or 1922. 

May 25, 1923. 

Present: — Mr. Wazir Husan, A. J. C. 
BAI,DHO and others—Defendants— 

Appellants 

versus 

J',. SlIJvR BAHADUR SINGH— Plaintiff 

—Respondent. 

Contract Act ( /X of 187.;), s. (u—Novation 
,t contract — Similarity of terms — Limitation Act 
1 X r V cf 1S59), 5. > 5 —Oudh Civil Courts 

Act {XXX I I <•! 1^71), « 29, 30 —Mortgage, 

declaration of , by Set/enunt Court—Period of 
k demotion. 


casus, [1923 r 

The essence of the innovation of a contract lie 
not in the dissimilarity of the terms between the 
old and the new contract but in the intention 
of the parties to supersede the old by the new. 
[p. 43, co). 2.] • 

A suit for redemption of a mortgage based on 
the terms of a declaratory decree obtained in a 
Regular Settlement Court is maintainable. The 
period of limitation in the case of a decree 
obtained while the Limitation Act of 1859 was 
in force is Co years according to section 15 of 
that Act, and is not affected by the provisions 
of sections 29 and 30 of the subsequent Act of 
i87r. [p. 44. col. 1.] 

13 hag wan Bakhsh v. Chandi Dat, 1 O. C. 289, 
Dcbi Singh v. Rattan Singh, 6 O. C 239 and Raja 
Partab Bahadur Singh v. Raja Surat Singh, 8 O. 
C. 361, referred to. 

Appeal against a decree of the Subor¬ 
dinate Judge, Sultanpur, dated the 19th 
July 1923, confirming a decree of the 
Munsif, Musafirkhana, dated the 5th Janu¬ 
ary 1922. 

Mr. Haider Husain, for the Appellants. 

Mr. Niamaf TJllah, for the Respondent. 

JUDGMENT.—This is a second appeal 
from the decree of the Subordinate Judge 
of Sultanpur, dated the 19th July 1922, 
which affirmed the decree of the Munsif of 
Musafiikhana, dated the 5th January. 2922, 
by which the claim of the plaintiff-re¬ 
spondent for redemption of a mortgage 
was allowed. 

The facts of the case are very simple. On 
the 7th September 186S Baiju Tewari 
and Jogi Tewari applied to the Court of 
Settlement that they were holding 15 
hi glia s and 14 biswas of land in the village 
Katant P.vrsotampur as mortgagees. The 
relief which they sought was that the set¬ 
tlement in respect of the land be made with 
them in the character of mortgagees. A 
decree was passed witli the consent of the 
defendants Audan Singh, Sucl)it Singh 
and Rustam Singh on the 8th September 
The present suit was directed to 
redeem the mortgage evidenced by the 
terms of the consent decree referred to 
above. The only defence with which 
I am now concerned is one of limitation. 
It is contended that the original mortgage 
in respect of which proceedings were taker 
in the Settlement Court and concluded 
by the decree of the i8th September 1868 
was of the year 1*39 and consequently 
the claim for redemption is barred by the 
provisions of section 37 of Act XIII of 
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1879. The Courts below have repelled 
this defence on the ground that the pro¬ 
ceedings in the Settlement Court evidence 
a new contract of mortgage and, therefore, 
no question of limitation under the terms 
of the section mentioned before arises. 

In the petition of the mortgagees dated 
the 7th September 1868 there is no refer¬ 
ence of any date of the mortgage then 
subsisting in rtspect of the land to 
which the petition related, but a perusal 
of the statement of one of the mortgagees, 
Baiju Tewari, recorded by the Settlement 
Court will disclose the fact that the year 
of the mortgage was 1246 Fasli. It may be 
stated parenthetically that Bniju's state¬ 
ment is not on the record of this case but 
I have looked into it from a certified copy 
handed to me by the Counsel for the re- 
spondent, the justification for this proce¬ 
dure being that the whole of the »Settle- 
ment Record was before the lower Courts 
and the learned Subordinate Judge has 
referred to the statement of the parties 
contained in the Settlement proceed¬ 
ings. Before the claim of the mortgagees 
could be decided one of the mortgagors, 
And an Singh, died and the evidence 
relating to the pedigree shows that he had 
two sons, Bindeshri Singh and Kalka 
Singh. Kalka Singh does not seem to 
have appeared on the scene in the Settlement 
proceedings but Bindeshri Singh came 
in and made the statement contained in 
Exhibit 7. The Court of first instance 
admitted Exhibit 7 in evidence on the 
date when it was tendered but subsequent¬ 
ly returned it as not proved: It is still 
on the file of the case. I am of opinion that 
it should not have been returned and 1 
admit it in evidence. It is a certified copy 
of the statement of Bmdeshr Singh in 
the case to which T have already referred 
and must be presumed to be genuine. 

In the application ol the 7th September 
1868 the area of the mortgaged lend was 
stately to be 15 bighas and t.i bisuas. 
In. his statement Baiju said that the 
original mortgage was for the entire 
share but that the mortgagees had 
lor some time past been onl\ in 
possession of the area stated in the 
sippli.Ttnn. The application further 
s -i’d that the amount of the mortgage- 
money un§ Rs. '414. The decree, how* 


evei, fixes it at Rs. 213-14-0. Baiju, 
mortgagee, offered to relinquish his rights 
it the mortgagors would pay him then 
and there the mortgage-money. The 
decree, on the other hand, gave 
the mortgagors right to redeem 

on any Jethi Puranmashi. In the ap¬ 
plication of the 7th September 1868 the 
mortgagee stated a liability to pay p.iram - 
Sana to the mortgagors of Rs. 28-5-0. per 
year. The decree fixed it at Rs. 28-1 -c, 
These variations are undoubtedly slight but 
they certcinly lead to the inference that the 
parties to that litigation substituted a fresh 
contract of mortgage in place of the old one. 

Whatever might have been the 
terms of the old mortgage and whe¬ 
ther the terms on which the parties 
agreed in the Settlement Court w r ere 
the same as of the old mortgage or not 
seem to me to be immaterial. If the parties 
agreed to substitute a new contract in 
place of the old, the old contract ceased 
to exist and the rights and liabilities of the 
parties must be determined with reference 
to the new contract. The essence of the 
innovation of a contract lies not in the 
dissimilarity of the terms between the old 
and the new contract but in the intention 
of the parties to supersede the old by the 
new. See the provisions of section 62 of the 
Indian Contract .Act (IX of 1872). Both 
the Courts below have decided that the par¬ 
ties to the litigation before the Settle¬ 
ment Court renewed the old contract of 
mortgage and I accept that finding as 
correct. Besides, the decree passed by the 
Settlement Court was declaratory of tlie 
rights and liabilities 01 tlie mortgagors 
and the mortgagees in respect of the land 
which was the subject-matter of the liti¬ 
gation. The terms of the decree are that 
the plaintiffs names shall be entered 
in the Settlement papers as mortgagees 
of the 15 bighas and 14 biswas, that when¬ 
ever on any Jithi Puranmashi the defend¬ 
ants pay up Rs. 213-T4-0, the mortgage- 
money, they will be entitled to redeem, an l 
that so long as there is no redemption 
the plaintiffs will pay to the defend:?” 1 :; 
the sum of Rs. 28-1-0 paramsanu annu. 

The present suit is, therefore, founded « '• 
the terms of the decree and all the di--. - 
tions in the plaint reveal that is 

the nature of the suit. 
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There have been a series of c'jses in this 
Court in which suits lor redemption of a 
mortgage based on the terms of a decla¬ 
ratory decree obtained m the Regular 
Settlement Courts have been brought 
and allowed. See Bhagwan Bahlish v. 
Chandi Dat (i), Debt Singh v. Rattan 
Singh (2) and Raja Par tab Bahadur 
Singh v. Raja Surat Singh (3). At the 
time when the Settlement Court passed 
the decree under consideration, the 
Daw of Limitation applicable to a suit for 
redemption was provided by the provisions 
of section 15 of Act XIV of 1859. This 
Act took effect in Oudh on the 4th July 
1882. Section 15 provided that limitation 
for a suit for the recovery of immoveable 
property against a mortgagee was 60 years. 
Therefore, on tne date when the Settle¬ 
ment Court declared the relationship of the 
mortgagors and mortgagees between the 
parties of that litigation on the terms 
stated in the decree the mortgage was a 
subsisting one and not extinguished by any 
rule of limitation. The subsequent enact¬ 
ment of sections 20 and 30 ot Act XXXII 
of 1871 cannot be given the effect of 
superseding the decree which was passed 
by a competent Court. The decree 
passed by tne lower Courts is correct. 

The appeal fails and is dismissed with 

costs. 

r,. 11, & n. k. Appeal dismissed. 

(1) I O. C. 28y. 

(2) 6 O. C. 239. 

U) 8 O. C. 361. 


LOWER BURMA CHIEF COURT. 

Special Second Civil Appeal No. j 5 

or 19^2. 

June 29, 1922. 

Present:— Mr. Justice Duckworth. 

MA WIN AND OTHERS— APPELLANTS 

versus 

MANGON AND others--Respondents. 
Tort—Defamation—Imputing unchastity to wo¬ 
man— Special damage. 

In Burma, to impute unchastity to a woman 
U actionable* without proof of special damage. 

1> -\ 5 . <-ol. 2.3 


[1923 

Special second appeal from a decree of. 
the Divisional Court, Tenasserim, in Civil 
Appeal No. 58 ct 1921. 

JUDGMENT.— There can be no doubt 
about the facts in this case. The appel¬ 
lants, or rather the first appellant, accom¬ 
panied by the other two appellants, went 
to a zayat near to the first respondent’s 
house and told her to call the other re¬ 
spondents. She did so. The appellants be¬ 
long to some Village Female Society 
and seem to have deliberately selected 
this zayat for the meeting. The second re¬ 
spondent was asked whether she had told 
others that they had called her quarter 
a dirty quarter, upon her saying “ yes/* it 
is shown that certainly the first appellant 
and possibly the other two appellants, 
launched a stream of the most filthy and 
obscene abuse at the respondents, using a 
vulgar word “ you " with a plural affix. 

I have no doubt whatever that the abuse 
was levelled at the respondents colletively, 
and not to any one of them, or to their 
quarter generally. The words used were, 
as near as can be now gathered, “you pro¬ 
stitutes, 3’ou come to our quarter, and have 
sexual intercourse with our quarter men, 
who have sharp and pointed male members. 
Your female organs are rotten with 
sphegma and filth. You do just what 
those men want with 3*011." Now this 
was clears* shouted out, not on the spur 
of the moment, but after deliberation. 
It amounts to far more than mere vulgar 
abuse, and is, in my opinion, defamation. 
There is nothing to show that the re- 
spondents-plaintiffs are not chaste women 
and two of them are unmarried girls. It 
will naturall3 r be presumed that they are 
women of good moral character. 

The questions raised on appeal from 
the decision of the Divisional Court 
which, on appeal awarded the respondents 
a sum of Rs. 45 by way of damages, against 
ail three appellants are, that the three 
plaintiffs-respondents had no right under 
the law to sue together in one suit; that 
though the question of misjoinder of par¬ 
ties and causes of action was 
waived in the lower Appellate Court, 
it was raised in the Court of 
first, instance and can still be set up; that 
the first Court, having found that the slander 
in question was only uttered by the fiist 
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appellant, and there being; no grounds of 
appeal before the Divisional Court against < 
that finding, that Court was in error in « 
passing a decree against the second and third 
appellants without going into the question, 
or coming to a finding as to whether they 
uttered the slander or not; that the lower 
Appellate Court having found that the 
second respondent was not free from blame, 
inasmuch as she had previously colled the 
defendant-appellant’s quarter an unclean 
one, should have held that, whatever 
words were used were mere abuse and 
were not defamatory, and do not 

per se give rise to any cause of action; that 
respondents suffered no special damages 
and were not entitled to any damages on 
the ground of pain and mental distress 
caused by the use of insulting and abusive 
language, and that the damages awarded 
were excessive. 

In regard to the question of misjoinder 
of plaintiff and causes ol action, as, in my 
opinion, the merits have not been affected, 
even if there was such misjoinder, section 
99, Civil Procedure Code, applies. More¬ 
over, the matter was dropped in the lower 
Appellate Court, and rightly so. 

I agree that it. is open to doubt as to 
what part appellants second and third took 
in the slander. Moreover, the Divisional 
Court never went into the matter properly. 

I think that only the first appellant can be 
held liable, though the other two appel¬ 
lants probably were abettors of what was 
done. As regards the next point, there 
is some error here—what the second re¬ 
spondent was asked was, whether she had 
repeated the allegation of appellants that 
respondents' quarter was an unclean or 
unwashed quarter, to which she replied 
“ Yes.” As I have stated, the abuse then 
used was clearly defamatory and implied 
that the respondents were unchaste, and were 
prostitutes of the lowest and most dirty 
description. This is more than vulgar 
abuse and it is a feeble excuse to allege 
that such abuse is common in Burma and 
India. In the case of Sukkan Teli v. Bt.fi id 
Teli (1), Rampini and Woodroffe, JJ.. 
held that to impute uneliastity to a man’s 
wife defamed both her and her husband 
and that the words used were not mere 

fi) 34 C. 4 8 j 4 C. I*. J. 388. 
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verbal abuse, and that the husband was 
entitled to damages without proof of spe¬ 
cial damage. They held that the case of 
Bhooni Monex Dossee v. Natobar Biswas 
{2) did not apply to the Mofussil and they 
distinguished the ease of Gin sh Chunder 
Mitterv. JatadhariSadukhan (3). This opinion 
was much the same as that of Irwin, J. C., 
in the case of Ma Pan Ye\. Maung Pan Aung 
(4). This view was shared independently 
bv Saunders, J.C., in Nga Nyo v. Mi Te{ 5). 
There are many other cases alsc which show, 
that, in Burma, to impute unchastity to a 
woman is actionable without proof of special 
damage. This really deals, with all the 
remaining points raised in appeal, except 
as to the quantum of damages. In my 
opinion, as no special damage lias been 
proved a sum of Rs. 15 to each appellant 
is excessive. Moreover, I have held that 
only the first appellant is liable. I set aside 
the decree of the Divisional Court, and re¬ 
store that of the Court of first instance, i.e., 
that the first appellant do pay a sum of 
Rs. 5 to each of the respondents, who, 
the appeal having been decided ex parte, 
will get no costs in this Court, but will 
get all costs in the two lower Courts. 

The suit against appellants Nos. ? and 
3 is dismissed, but, in the circumstances 
of the case, I make no order as to costs, 

Advocate’s fees, three cold mohurs. 

w . c. a. Appeal partly allowed. 

(2) 28 C. 452 ; 5 C. w. N. 659. 

(3) 26 C. 653; 3 C. W. N. 55 t - 13 Inti. Doc. 

(N. s.) iot 9 (F- B.) 

(4) H Bur L. R. 271. 

( 5 ) 33lnd. Cas. 673; 2 U. B. R. (19*5) 9 ^* 
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Non-Applicax is. 

Civil Procedure Code ( Act V oj iqoS), 2 9 
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AYUB KAREEM V . JAFFAK AYOB. 

*—Suit by trustee against manager of trust prop¬ 
erty for accounts—Sanction of Advocate-General, 
whether necessary. 

The suit contemplated by section 92 of the 
Civil Procedure Code must be a representative 
one, brought by the person interested therein 
against trustees in respect of the trust mentioned, 
in cases where there has been a breach of trust 
or, if there is none, where the directions of the 
Court or relief of the kind mentioned in the section 
itself are wanted, [p. 47, col. 1.] 

A suit by a trustee against a person appointed 
by him to manage the trust property for com¬ 
pelling him to render accounts of bis steward¬ 
ship as manager and for possession of books and 
papers, the property of the trust, does not come 
under section 92 of the Civil Procedure Code 
and may be brought without the sanction of the 
Advocate-General, [p. 47, col. i.l 

Application for revision of an order 
of tire Second Additional District Judge, 
Akola, dated the nth September 1922, in 
Civil Suit Nc. 4 of 1922. 


.Mr. G. V, Dcshmiikh, foi the Applicant. 

Mi. M. B. Niyogi, for the Non-Appli¬ 
cants. 

ORDER. —The plaintiffs in this case 
sued stating that one Mohammad Hashain, 
Menion Kaelii, who died in Akola in 1903, 
had on the 1st December 1902 executed 
a Will whereby he bequeathed three-fourths 
of Ins property to relations and one-fourth 

to charitable purposes. He appointed exe¬ 
cutors or trustees to manage the said prop¬ 
erly. The present trustees arc the plaintiffs 
and defendant No. 1. The lir.se defendant 
and tile present applicant was appointed 
managing trustee but has since been 
removed by the trustees from his appoint¬ 
ment on the grounds that lie mismanaged 
tlie trust. Plaintiffs ask for an account, for 
the b dance, if any, found due on taking 
accounts from defendant No. 1 as managing 
trustee and lor possession of all account- 
books, miiud e books and other documents 
relat ug to the trust property. The prayer 
clause of the plaint runs : — 

(<i) As according to the resolution of 
the trustees deleadant No. 1 is 110 more 
tlie managing trustee and Banker lie may 
be directed to render accounts of the proper 
income and expenses regarding the income 
and to pay to plaintiff No. 1 according to 
the resolution of the trustees the balance 
loiiml with him on proper accounts being 
made. 



"(b) Defendant No. 1 may be directed to 
make over to plaintiff No. 1 allthe account- 
books, proceeding books and other papers 
regarding the poperty of the Will. 

(c) Defendant No. 1 may be directed 
to pay Court costs of the suit. 

"(d) Proper interest may be awarded on 
the amount which defendant No. 1 may 
be directed to pay from the date of insti¬ 
tution of the suit until re-payment. 

“( e ) Any other relief deemed proper and 
legal by the Court may be granted." 

I'he defendant No. 1 pleaded, inter alia , 
that the suit was not maintainable for 
want of sanction under section 92, Civil 
Procedure Code, and the pleadings of the 
parties led to the framing of the following 
preliminary issues:— 

1. Whether the trust created by the 
Will, dated 29th November 1902, is partly 
a public and charitable trust ? 

2. Whether the nature of the relief 
claimed in the present suit does not come 
under any of the clauses of sub-section 
1 of section 92 of the Code? 

3. Whether section 92 of the Code applies 
to the present case ? 

4. Whether the suit is bad for want of 
sanction under section 92 of the Code and 
should be dismissed on this ground ? 

5. Whether this Court has jurisdiction 
to try the present suit ? 

The lower Court’s findings may be sum¬ 
marised as follows: — 

The trust is partly a public trust; that 
section 92 of the Civil Procedure Code 
has no application to the case for the nature 
ol the reliefs claimed do not come under 
any of the clauses of section 92, sub-section 
(1) and the suit is not bad for want of sanc¬ 
tion of the Advocate-General. The Court 
further finds that the Court had jurisdic¬ 
tion to try the present case. Two points 
are pressed before us. The first is that 
the suit falls within the provisions of sec¬ 
tion 92, and the second that the Court 
of the Additional District Judge not being 
the principal Civil Court of Original Juris¬ 
diction within the meaning of section 92 
and the Docal Government not having 
empowered it to try the suit, it lias no 
jurisdiction to try it. 

We deal with the first contention first 
for a negative finding thereon makes any 
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finding on the second contention un¬ 
necessary. The suit contemplated by sec¬ 
tion 92, Civil Procedure Code, must be a 
representative one, brought by the person 
interested therein against trustees, in res¬ 
pect of the trust mentioned, in cases where 
there has been a breach of trust or if there 
is none where the directions of the Court 
or relief of the kind mentioned in the sec¬ 
tion itself are wanted. 

Inparagraph three of the plainttheplaint- 
iffs mention the reasons which led them to 
displace defendant No. 1 as a managing 
trustee. They do not sue to remove a trus¬ 
tee or to appoint a new one. They do not 
ask for an order vesting any property 
in a trustee or directing accounts to be 
rendered by defendant No. 1 as a trustee 
and enquiries into his acts as such nor 
ask for the reliefs mentioned in clauses 
(*),(/), (§)or (h) of section 92. They ask that 
the first defendant as a person appointed 
by them to manage on their behalf be made 
to give an account of his stewardship as 
manager and for possession of books and 
papers, the property of the trust. It was 
held in Budree Das Mukitn v. Chooni Lai 
Johurry (1) that when a person or person - 
sue not to establish the general right 
of the public of which they are a member 
or members but to remedy a par¬ 
ticular infringement of their own 
individual right the suit is not within 
and need not be brought under the 
section. In the present case the plaintiffs 
do not represent the public, their rights 
have been infringed as trustees: Aliya 
Vali Vila v. Sayed Bava Sahib Santi Aliya 
(2). In a very similar case, Bapuji Jagan- 
nath v. Govlndlal Kasandas Shah (3), it 
was held that the suit did not come within 
the section, and it has been held that a suit 
by a trustee of a public charitable or reli¬ 
gious trust against a co-trustee for accounts 
does not fall within section 92 of the Code 
of Civil Procedure and may be brought 
without the sanction of the Advocate-Gen e- 


(\) 33 C. 789; 10 c. w. N. 5S1. 

(2) 22 B. 496; n Ind. Dec. (x. s.) 913. 
13 ) • 34 lad. Cas. 167:40 B. 33.3; 18 Bom 
335 - 


ral : Appana Poricha v. Narasinga Poricha 
(4). We have no hesitation in finding that 
the present suit does not come within 
the purview of section 92 of the Code of Civil 
Procedure. It is, therefore, unnecessary 
to record a finding on the second con¬ 
tention raised. The result is that this 
application for revision fails and is dis¬ 
missed with costs. The lower Court will 
proceed with the case. Pleader's fee 
Rs. 30. 

G. R. D. Application failed . 

(4) 69 Ind. Cas. 304; 45 M. 113* 41 M. L. J. 

6o8; (1921) M. W. N. 833; 15 L. W. 18; 30 2 V 1 . 
I*. T. i { (1922) A. I. R. (M.) 17. 
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LOWER BURMA CHIEF COURT. 

First Civil. Appeal.No. 71 of 1921. 

February 28, 1922. 

Present :—Mr. Justice Duckworth and 

Mr. Justice Pratt. 

MAUNG PO LUN and others — 

Appellants 

versus 

MA E MAI AND OTHERS — RESPONDENTS. 

Registration Act ( XVI of 190S), ss. 17, 48—- 
Evidence Act (I of 1872), 55. 35, 91— Partition 
deed, unregistered, whether admissible to prove parti¬ 
tion—Secondary evidence whether admissible _ 

Revenue Records, Burma, admissibility of — Burmese 

Buddhists — Marriage — Re-marriage of father _ 

Partition— Administration of justice—-Courts, duty 

A partition-deed which affects property exceed¬ 
ing in value Rs. 100 is compulsorily registrable, 
and unless it is registered , it cannot, under section* 
48 of the Registration Act, he used as evidence of 
the partition, and. under section 91 of the Evi¬ 
dence Act, secondary evidence is excluded to prove 
the terms of the deed. (_p. 48, col. 2.] 

Revenue Records, as made in Burma are re¬ 
levant evidence under section 35 of the Evident- 
Act, but they are not enough, taken by themselves 
to prove a tact, such as, a partition, [p. 49, C ol. x.j 

Ml Sa U v. A iga Pyan, 2 U. B. R. (1904-00; 
Evidence, p. 3, Mi Se Baw v. Mi Min Y , , W 

Cas. 1084; 2 U. B. R. (1907-09), Evidence, n. 19 
relied on. i 

Amongst Burmese Buddhists when the mother 
dies and the father marries again, it is usual lo 
make a family partition and settle the children 
of the first marriage, and where the claims oi 
the children of the first marriage have been settled 
they cau make no further claim, [p. 49, col. 2.] 
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It is the duty of the Courts to administer justice 
taking a broad view, and not to allow litigants 
to take advantage of legal technicalities and 
commit what is practically robbery by process of 
law. [p. 51, col. 1.] 

Appeal from the District Court, 
Haul iawaddy, in Civil Suit No. 23 of 1020. 
Mr. Higlnhotham, for the Appellants 
Mr. Kya Gthtg, for the Respondents. 

JUDGMENT. 

Duckworth, J.— This is a suit for the 
administration of the estate ot U Mating 
Gale, deceased. By his first wife, Ma Kin 
he had four sous, Ko Po Cheik, Ko Lu 
Nge, Ko Kyaw Dun and Ko Po Lun. 
He then took a second wife Ma E Mai, by 
whom lie had three children. He died 
•1 September nth, 1919. The defendants- 
respondents are the widow and the three 
children by the second marriage. Of the four 
sons by the first marriage, Po Chock 
and Lu Nge are dead, and plaintiffs-appel¬ 
lants Nos. 1 and Po Lun and Kyaw 
Dun, are the surviving two sons. The 
remaining plaintiff-appellants are t he grand¬ 
sons of the deceased bv the two sons who 
are dead. The 7th plaintiff-appellant is 
the widow of Ko Lu Nge. 

The defence set up by Ma E Mai was 
that in tlie year 1270, Burmese Era, 
there was a partition of the estate made 
by TJ Maung Gale in consequence ot 
his second marriage, whereby the four sons 
by the first marriage obtained possession 
of a large portion of the estate, both move¬ 
able and immoveable. The said sons, it 
was urged, renounced all right to^ any fur¬ 
ther claim upon U Mating Gales estate. 
The pi ainti ITs- appellants replied denying 1 hat 
there was such a partition or that they 
renounced anv further right to inheritance, 
and contended that, if there was such a 
partition, it would not exclude them from 
obtaining a further share. 

The learned Judge of the District Court 
held that it was proved that a partition 
of the estate, as alleged by Ma E Mai, took 
place in the year 1270, Burmese Era, and 
that, that U-ing so, according to the Bud¬ 
dhist Law, the pliantiffs-appellants were 
precluded from obtaining any further share 
1 U Maung Gale's estate. The suit was 
accordingly dismissed with costs. 

Ma E Mai produced what purports to 
be a deed of partition, Exhibit “A/’dated 
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in Fyatho in 1270, Burmese Era, and also a 
previous document, Exhibit “B,” dated in 
Wazo 1270, Burmese Era, which purports 
to be an agreement, whereby U Mating 
Gale partitioned his moveable properties 
amongst the four sons, they, in their turn, 
undertaking to make no further claim on 
his estate, except for their proportionate 
shares cf the paddy land. 

Now, if, os I think, Exhibit "A” is a 
deed of partition, inasmuch as it affecls 
immoveable property of a value far exceed¬ 
ing Rs. 100 it undoubtedly was compul¬ 
sorily registrable. Tt is true that a par¬ 
tition can he effected orally, but in this 
case it was the plea of the defence that the 
partition was embodied in the document 
and there is no doubt that this document 
when once drawn up would require regis¬ 
tration. This deed is, in fact, the parti¬ 
tion deed and I have no doubt that the 
learned Counsel tor the appellants is correct 
when he argues that under section 91 of 
the Evidence Act, secondary evidence can¬ 
not be given to prove the partition and 
that under section 4 s ' of the Registration 
Act the document, Exhibit “A,” cannot be 
used as evidence of the partition. 

It has been argued by the learned Advo¬ 
cate for the respondents that Exhibit “A" 
can be used to prove the fact of partition. 
He quotes Bishan Das v. Bam Singh (t), 
the decision of c. single Judge at Lahore, 
and the case o* Chhoitalal Aditram 
v. Bai Mahako'e (.A and also the 
Privy Council case of Varada Pilht v. 
Jeevaraihnammal (3) in support of Ids con¬ 
tention. However, a relerence to these 
cases shows that the question at issue in 
each case was whether there was some 
specific relationship between the parties 
and that this relationship was what could 
be proved aliunde. 

It is settled law that a relationship, such 
as partnership, landlord and tenant, and 
so forth, may be proved apart from tlie 
documents which embody the terms ot 


(1) 0 i Ind. Cas. 399; 3 U. P. L. R. (L) 43. 

(2) 40 Iud. Cas. 83; 41 B. 466; 19 Bom. L. R. 

322. 

( 3 ) 53 Ind. Cas. 901; 43 M. 244; (1919) M- W. 

N. 724; 10 L. W. 679; 24 C. W. N. 346; 38 M. J., 
J. 313: 18 A. L. J. 274; 2 U. P. L. R. (P. C.) 04. 

22 Bom. L. R. 444; 46 I. A, 285 (P. C.). 
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that relationship. Bat in the present 
case, as far as I am nble to understand it, 
the point at issue is not a question of re¬ 
lationship but the fact and terms of a specific 
partition. I think, therefore, that there 
is no doubt that in this case the partition 
deed is incapable of proof and wholly in¬ 
operative. 

As regards Exhibit “B” agreement 
which it is not disputed is admissible in 
evidence, there is no sufficient evidence 
to prove it. The evidence of the village 
headman, U Po That, may be sufficient 
to show that he is an unreliable witness, 
but in view of his statements it cannot 
be held to prove the document. Further, 
the Assessment Rolls which have been 
filed by the defendant-respondents are 
relevant under section 35 of the Evidence 
Act. This is clear from the case of Mi Sa 
U v. Nga, Pyan (4) which shows that Reve¬ 
nue Records as made in Burma are relevant 
evidence under section 35 of the Evidence 
Act. In this connection f would also refer 
to the case of Ma Se Baw v. Mi Min Ya 
( 5 ). However, it is quite clear from these 
rulings that Revenue Records are not 
enough, taken by themselves, to prove a 
fact, such as a partition. 

Further, it is argued by the learned Coun¬ 
sel for defendants-respondents that a 
comparison of handwriting will enable the 
Coutt to hold that Exhibit “B” agreement 
is proved. Now the admitted signatures 
of Po bun and Kyaw Dun on the record 
seem to me very similar to the signatures 
ot Po bun and Kyaw Dun on the docu¬ 
ment, but, here ogaiu, this is not sufficient 
evidence to prove it. It is manifest that 
if Exhibit “A" is, as I have held, entirely 
out of the Court's view, it is impossible 
to make comparison of handwriting in 
regard to it. As the records stand, uot 
only Exhibit “A" but Exhibit “B” must 
be ruled out. The learned Judge of the 
District Court considered that Exhibit “A" 
was divisible and that it was capable of 
proof as regards partition of moveable 
property, but a reference to case of 
Sambayya v. Gangayya (6) and the 


(4) 2 TJ. B. R. (1904-06), Evidence, p. 3. 

(5) 4 Ind. Cas. 10841 2 TJ. B. R. (i9<>7* 0 9b 
Evidence, p. 19. 

( 4 5 6 ) 13 M. 308; 4 Ind. Dec. (N. 3 .) 926. 


case of Lakshtnamm* v. Kameswara (7) 
seems to me to indicate that, in 
such a case as this, the document is in- 
di visible, especially as by the document the 
plaintifi-appellant purports to renounce 
all further claim to anv estate. 

We are thus reduced to the plaintiffs ■ 
appellants' evidentiary statements that 
it is true that they obtained possession 
of 390 acres of paddy land from U Maung • 
Gale in 1270, Burmese Era, as well ascer¬ 
tain moveable properties, but that this was 
by way of gift, and not partition. In 
my opinion these statements of the plaint¬ 
iffs-appellants raise strong presumptions 
against them. It is impossible to get away 
from the fact that U Maung Gale's first 
wife, the mother of Po bun, Kyaw Dun 
and the two other sons who are dead, had 


died and that U Maung Gale married again 
being the possessor of a large estate, the 
landed portion of which consisted of over 
500 acres of paddy land. It is impossible 
to get away from the fact that from this 
estate, admittedly, 39° acres of paddy 
land and certain valuable moveable prop¬ 
erties passed in 1270, Burmese Era, into 
the possession of the four sons. 

Amongst Burmese Buddhists when the 
mother dies and the father marries again, 
it is usual to m ike a family partition and 
settle the children of the first marriage. 
It is most unusual for a father, when he 
re-111 irries merely to make gifts, and still 
more unusual to include in those gifts th*: 

bulk of his landed property. 

In my opinion this change of possession 
in favour of the four sons is * erj Signi¬ 
ficant so that I regard it as sufficient to 
shift the burden on to the plaiutiffs- 
appellants to show that they obtained 
thes.: propert’es by means of gift. 
Tliis» of course, they have not proved, 
firstly, by lack of evidence and, secondly, 
because the gifts were uot made by 
registered deed, as required by the 

Transfer of Property Act 
Further, the Assessment Rolls, wnich were 
filed bv the defendant s-respondeuts can be 
used, I think, to counter these allegations 
that they obtained possession o‘ ti e km! 


( 7 ) 13 M. 2811 4 lad. Dec, (N 8.) 008. 
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by means of gift. Tbe mutation-of names is 
not disputed and the transfer of names was 
not made as by means of gift. Section 213, 
Volume I, of the Kinwun Mingy's Dig¬ 
est makes it clear that, where the claims 
of the children of the first marriage have 
been settled, they can make no further 
claim. This matter was dealt with suffi¬ 
ciently in the case of Ma Sien Ton v. Ma 
Son (8). I consider, therefore, that I am 
entitled to hold that in this case the inherit¬ 
ance claims of the four sons were 
sufficiently satisfied and that just as if 
there had been a partition they can now 
claim no more. 

Lastly, it would be, in my opinion, most 
inequitable to hold otherwise, and I con¬ 
sider that it is part of the function of a 
High Court, in dealing with such cases, 
to look below the surface and make de¬ 
ductions from the probabilities. 

I would, therefore, dismiss the appeal 
with costs. 

Pratt, J.— The facts of this case are 
sufficiently set forth in the judgment of 
my learned brother. 

Plaintiffs arc the sons and representa¬ 
tives of the sons of U Mauug Gale, de¬ 
ceased, by his first marriage. 

The defendants are the widow and 
children of the second marriage. Plaint¬ 
iffs sued to recover their share in the estate 
of Maung Gale and for the administration 
of the estate. 

The defence case was that U Maung Gale 
partitioned his estate in consequence of 
his second marriage, giving each of his 
four sons a substantial share of land, and 
that they renounced all further rights to 
his estate. 

Unfortunately, tbe deed of partition 
011 which the defendants relied was inad¬ 
missible as evidence of the partition 
through lack of registration. 

I agree with my learned brother that 
the rulings cited in Hi slum Dos v. Rom 
Singh (1) cannot be taken as authorities 
for the proposition that the fact of a parti¬ 
tion can be proved by oral evidence when 
the partition has been embodied in a docu¬ 
ment which is incapable of legal proof. 


(8) 30 Iml. Cos. 588: 8 Iy. B. R. 501 at p. 511; 

8 Bur. h- T. ao 3 (F.B.). 
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In the present case the deed itself is the; 
partition. Oral evidence oi the terms ot 
the deed is excluded by the provisions of 
section 91 of the Evidence Act. 

Plaintiffs, however, admitted that the 
sons by the first marriage did receive 
from their father certain properties about 
the time of the alleged partition. 

First plaintiff admitted that 12 or 13 
years after his marriage with first defendant 
U Maung Gale made gilts of immo\ ei hie ai.d 
moveable properties to his sons. He him¬ 
self received 4 or 5 Heals of gold and 60 or 
70 acres of land. 

The four sons between them received 
about 390 acres of land out of a total of 
500. The transfers of land were made 
by mutation of names in the Revenue Re¬ 
gisters. 

In the Assessment Rolls for 1909-10 the 
lauds are shown as translerred to tLe sous 
of U Maung Gale by way of inheritance. 
These entries are undoubtedly relevant 
to show how the sons came to be in poss¬ 
ession of land whch previously belonged 
to Maung Gale. 

Plaintiffs allege that the}* came in poss¬ 
ession by way of gift, but do not rely on 
any deeds. Their gifts, therefore, are no 
more valid than a partition by unregis¬ 
tered deeds. Theentries in the Assessment 
Polls show' that reports had been nude 
that the land was made over to the sons 
by way of inheritance, otherwise the mu¬ 
tation of names would not have been made. 

These entries are not j.rool in themseh es 
of a partition ol his estate amongst his 
sons by U Maung Gale, but, taken together 
with the admission of the sons, tl t} do 
show that the sons came into possession 
of a large portion of their father’s estate 
in 1909-10. 

The entries that the lands were transfer¬ 
red to the sons by way ot inheritance are 
of inq ortance. when the sons have 11c deed 
of gift to rely on. 

The position, therefore, is, that the sons 
have already admittedly received from their 
father a very large portion of his property 
during his lifetime and alter his second 
marriage. There has been no valid gift 
and the Revenue Records show' that tbe 
land was made over to them by way of 
inheritance. 
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Even accepting plaintiffs’ statements 
that U Maung Gale gave them the lands as 
gift, his distributing such a large share 
of his estate amongst his sons by the first 
marriage obviously requires explanation. 

The fact that he did so after his second 
marriage and that he gave a considerable 
area of land to each son indicates that he 
was distributing hisproperty amongst them 
in order to satisfy their claims to a share 
of his estate and in order to prevent dis¬ 
putes as to the division of his estate on 
his death. 

This is the most probable motive for 
the so-called gift and I am of opinion that, 
under the circumstances, the assumption 
is justified that the distribution admitted 
by plaintiffs was made in ordes to satisfy 
their claims as heirs to the estate. 

Having already obtained the major por¬ 
tion of their father’s estate from him during 
his lifetime they now after his death sue 
to obtain the greater part of the residue 
as if they had received nothing at all. 

I am of opinion that they are not entitled 
to sue for a share unless they consent to 
throw into the melting pot all the landed 
properties which they received from their 
father and with respect to which there 
has been no legally valid gift in their 
favour. Thisis not what they wish to do. 

The equ ties of the case are entirely on 
the side of the defendants. It is the duty 
of the Courts to administer justice taking 
abroad view and not to allow litigants 
to take advantage of legal technicalities 
and commit what is practically robbery 
by process of law. 

I concur in the view of my learned 
brother that the appeal should be dis¬ 
missed with costs. 

w, c. a. Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 503 of 1921. 

July 27,1922. 

Present: —Mr. Hallifax, A. J. C. 

Musammat MIINGA— Plaintiff- 

Appellant 

versus 

UACHMI PR ASAD— Defendant- 

Respondent. 

1 Pleadings — Appeal, second—Adverse posses¬ 

sion, finding of—Finding of fact or law. 

A finding on the question of adverse possession 
is not a finding on a question of fact, but a legal 
inference drawn from the facts found, and its 
correctness' may be challenged in second appeal. 

Second appeal against the decree of the 
District Judge, Bilaspur, dated the 23rd 
July 1921. 

Mr. J. C. Ghosh, for the Appellant. 

Messrs. Nl. Ii. Bobde and Agarwala , 
for the Respondent. 

JUDGMENT. —Whether the last tenant 
of the holding in dispute was Pothirani or 
his posthumous son, who lived about a 
month, the holding devolved on Rupa 
as Pothiram’s widow or as his son’s mother, 
and when she married again three years 
before this suit was filed it passed to the 
plaintiff, Munga, as Pothiram’s mother or 
his son’s grand-mother. Rupa and Munga 
have, however, always lived jointly in the 
same house on nothing but the proceeds 
of the cultivations of the land and are 
doing so to this day, but no change was 
made in tli it jam ibandi after Rupa’s marriage 
and her name was allowed to stand as that 
of the tenant. In the First Court it was 
held that joint possession did not constitute 
joint tenancy, which is true enough but 
irrelevant,and, therefore,that Rupa’s posses¬ 
sion was adverse to Munga's, which does not 
follow in the least. The learned Additional 
District Judge in appeal arrived at the 
same finding after a very confused examina¬ 
tion of several rulings, in the course of which 
he expressed the opinion that the ruling 
in Sousa Chamar v. Puran Singh Rajput (i) 
is contradicted by that in Sarjerao v. Tv.ha- 
tam (2) and he was bound by the latter. 


(1) 16 C. P. L. 145. 

(.2) 46 lad. Caj. 244! is N. L. x° 7 * 
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The only way in which the learned Pleader 
for the respondent has attempted to support 
the judgments of the Courts below is by 
urging that the finding that the possession 
of Rapa was adverse to Mmiga, or at least 
separate fron hers, is a finding of fact with 
which this Court cannot interfere. It is, 
however, not a finding of fact, but a legal 
inference drawn fron the facts found, 
the chief of which is tlie fact that Munga’s 
nane was not substituted for Rupa’s in 
the iatnabandi. Their Lordships of the ■ 
Privy C-'Uncil took the same view in regard 
to a Gilding of acquiescence by the lessor 
in the erection of structures by his lessee 
in Beni Ram v. Knud an Lai (3). That the 
inference drawn is correct can hardly be 
argued. After Rupa's marriage Munga, who 
then became the tenant, allowed her and 
helped her to cultivate the field and to pay 
the real, as she had been doing ever since 
the dentil of Polhiram. This was probably 
bee tuse neither of them realised that the 
marriage had made any difference or that 
Al.iuga was t hereafter tiie tenant and Rupa 
was not. But their reasons or motives can¬ 
not alter the actual nature of their poss¬ 
ession, which was joint. Munga, the ten¬ 
ant, did not leave the land uncultivated 
nor did she leave the rent of it unpaid, 
as she was doing both these things jointly 
with her daughter-in-law. The decree of 
the lower Appellate Court is set aside. In 
place of it a decree will issue ordering that 
the defendant shall place the plaintiff 
in possession of the holdings in dispute 
as an occupancy tenant. The defendant- 
respondent will pay all the costs in all 
three Courts. 

w. c. a. Decree set aside, 

(3) 21 A. 496; I Bom L. R. 4001 3 C. W. N. 

26 I. A. 50; 7 Sox. 1 \ C. J. 523; 9 lud. Dec. 
(.N S.) 1022 (P. C.). 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 191 of 1921. 

June 13, 1922. . 

Present: —Mr. Justice Maung Kin. 
MAUNG SHWE HNYIN— Appellant 

versus 

Data FUL CHAND— Respondent. 

Mortgage—Mortgage of moveable property — Poss¬ 
ession not given—Mortgagor disposing of property 
— Mortgagee, rights of. 

Where, in the case of a mortgage of moveable 
property, possession is not given, and the mort- 
gagor disposes of the mortgaged property to a 
third peTsou, the mortgagee cannot Jollow the 
property into the hands of that third person unless 
he can show that that person had, at the time 
he took the property, notice of the mortgage. 

Second appeal against the decree of 
the Divisional Court, Myaungmya, in 
Civil Appeal No. 93 of 1920. 

Mr. Maung Tin, for the Appellant. 

Mr. Day, for the Respondent. 


JUDGMENT. —The plaintiff claims that 

the 1st and 2nd defendants mortgaged 
their five head of cattle and their crops 
at the time standing on a piece of land. 
Possession of the mortgaged property was 
not given totheplaintiff. It is not necessary 
to give the other particula rs of the mort¬ 
gage for the purpose of deciding the point 
involved in this case. 

The plaintiff made Maung Shwe Hnyin 
a party defendant on the ground that he 
had taken away the crops after they In d 
been reaped. The 1st defendant admits 
the mortgage, the 2nd did not appear, 
and the case proceeded ex parte against 
him. 

The defendant, Shwe Hnyin, alleged in 
his defence that the 1st and 2nd defend; r.ts 
were his servants working for him on the 
land in question and that the crops were his 
property. He made no claim to the cattle. 
The Trial Court held that the 3rd defendant 
was the owner of the crops and that the 
1st and 2nd defendants, liis servants, had 
raised the same for him, and dismissed the 
suit as regards the standing crops and 
decreed it as regards the five head of cattle. 
The lower Appellate Court held that the 
1st and 2nd defendants were the tenants 
of the defendant, Shwe Hnyin, and gave 
a decree against the crops as well. 
The lower Court w*ent into extraneous 
matters because the real point was miss¬ 
ed. 
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GANGU V. KONGSHI. 

The case may be put in a nutshell as 
follows:—The plaintiff claims a mortgage 
on moveable property of which he has not 
got possession by virtue of the mortgage. 
If the mortgagor chooses to dispose ol the 
mortgaged property to a third party, the 
mortgagee cannot follow that property 
into the hands of that third person unless 
he can show that that party had, at the 
time he took the property, notice of the 
mortgage. The question in this case then 
is : Did the defendant Shwe Hnyin have 
notice of the mortgage at the time he took 
the standing crops ? The lower Appellate 
Court has held that he had constructive 
notice, while admitting the evidence re¬ 
garding the same to be weak. 

The plaintiff’s case is that after the mort¬ 
gage was effected, he showed the mortgage- 
deed to the defendant Shwe Hnyin. This 
was apparently before Shwe Hnyin took 
possession of the property. According to 
his witness, Maung Now Shwe Hnyin was 
present on the occasion of the transaction 
being agreed to and Shwe Hnyin was asked 
to go to the Registration Office to witness 
the transaction. The conflict between the 
pii.intiff and his witness is too great, and 
ne ther testimony can be accepted. 

^It appears that the plaintiff got an interim 
injunction issued, and, according to the 
plaintiff’s case, the order was not served 
or executed because Shwe Hnyin said he 
would not allow attachment (sic) to le 
mule. We have two wtuesses on 
'this point, namely, Hussain and Abdul 
Gufoor, Hussain says he was called to 
witness the attachment of the paddy. He 
we.it and found the defendant on the scene. 
At that time Shwe Hnyin was told that the 
puldy was mortgaged property. Abdul 
Gufoor’s evidence is in similar terms. The 
process-server has not been called. His 
evidence would have been more useful. 
Abdul Gufoor was casually present. The 
evidence of these two witnesses, Hussain 
and Abdul Gufoor, does not appear to me 
to be convincing. The lower Appellate 
Court itself considered the whole of the 
evidence on this point as being weak. I 
am, therefore, unable to hold that Shwe 
Hnyin had any notice of the mortgage. 

The appeal is allowed, so far as the stand¬ 
ing crops are concerned, with costs. 

, W. C. A. Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No 22-B 

of 19^2. 

April 25, 1923 

Present : —Mr. Kotval, A. J. C. 

Musamnjat GANGU and another— 
Defendants—Appellants 
-- versus 

Musammat KONGSHI —Plaintiff— 

Respondent. 

Guardians and Wards Act ( VIII of 1890), 
s - l 7 — Minor, guardianship of—Mother , unchaste, 
position of. 

The mere tact, that a woman gives birth to 
an illegitimate child is not a sufficient reason 
for not appointing her a guardian of her minor 
legitimate son’s person and property. 

Appeal against a decree of the Dis¬ 
trict Judge, Amraoti, di ted the 22nd March 
1922, in Miscellaneous Case No. 70 of 
1921. 

Mr. C. B. Parakh, for the Appellants. 

Mr. D. T. Mangalmurti, for the Re¬ 
spondent. 


JUDGMENT.—It is admitted that Kong- 
shi had the best right to be the guardian 
of her minor son, but it is contended that 
she is disqualified by reason ot her im¬ 
moral character. It was pleaded that two 
years after her husband’s death she began 
to live with one Rama Makar as his mis¬ 
tress and had an illegitimate dang liter 
by him. The evidence as to K01 gsh:' hy¬ 
ing with Rama is dfscicpant uno 1 ot at 
all convincing. A p inchayel is said t o ha\ e 
been held at winch Kongshi was outcast- 
ed, but N. A. \\ s. Nos. 1 and 2 are not agreed 
as to who were the putichas. They ti o not 
know in what mouth the panchayet was 
held or the illegitimate daughter berr. 
These witnesses were examined on the 
16th Janu. ry 1922 and the remaining wit¬ 
nesses on the 27th February 1922. Of the 
latter N. A. W. No. 5 is more specific but 
I am not inclined to put much reliance 
on him. He states that Rama was not ; 
servant of Shiva but is contradicted by N.A. 
Ws. Nos. 1, 2 and 4. N.A.W. No. 4 who is the 
working pant of the village in which N. 
A. W. No. 5 resides and is a koluaisi ?tes 
that Rama was all his life in the service 
of Sliiva. N. A. W. No. 5 further states that 
Kougshi is at present living with Naum 
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Singh, a fact not mentioned by any other 
witness. 

As regards the birth of a daughter, N. 
A. W.No. 4 produced a Births and Deaths 
Register which contained an entry under 
date 25th May 1920 that Kongshi gave 
birth to a girl who died after birth. Non- 
applicant, Gangu, in her pleading statea 
that after the death of Shiva her hus¬ 
band, Kongshi. was kept by Rama. Her wit¬ 
nesses Nos. x and 4, however,state that f<r 
two years after Shiva’s death Kongshi 
lived with Gangu and was of good charact¬ 
er. She then left the house and began 
to live until Rama. According to N. A. 
W. No. 5 Kongshi gave birth to a child 
about 7 or 9 months after she had begun 
to live with Rama. The birth would thus 
be in September to November 1920 
according to the oral evidence. I am not, 
therefore, inclined to put much reliance on 
the entry in the register. N. A. W. No. 4 
who produced it has no personal know¬ 
ledge about it and his evidence in other 
respects does not command belief. 

Assuming, however, that Kongshi did give 
birth to an illegitimate child in May 1920,-— 
for that alone, if anything, can be said 
to have been proved on the record —I agree 
with the lower Court in holding that that 
fact alone is not sufficient reason for rot 
appointing Kongshi rsguardian of h< r son’s 
person and property. It is rot alleged 
that she was improperly dealing with the 
property while she was in possession of it. 
It appears that Gangu and Bhondia. are 
in league and though it is pleaded that 
Gangu is in possession of the fields and 
Bhondia is not, it appears from the evidence 
that Bhondia really manages the culti¬ 
vation and has possession of the croj s. 

I see no reason to differ from the decision 
of the lower Court This appeal is dis¬ 
missed with costs. Pleader's fee Rs. 30. 

g. R. i>. Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

Review First Civil Appeal No. 189 

OF I919. 

June 5, 1922. 

Present: — Sir Sydney Robinson, Kt., Chief 

Judge, and Mr. Justice Macgregor. 

A. L. A. R. FIRM —Appellant 

versus 

MAXING THWE and others — 

Respondents. 

Probate and Administration Act ( V of 1881), 
s. 60 —Sale without leave of Court — Sale , whether 
void or voidable—Admiristration suit — Lis pendens, 
doctrine of, applicability of. 

A sale by an administrator without the leave 
of the Court, as required by section 60 of the 
Probate and Administration Act, is not void 
ab initio but merely voidable and if no steps are 
taken within the period prescribed to avoid the 
sale, it is binding, [p. c 5 , col. i.J 

Speaking generally, the doctrine of Us pendens 
does not apply to administration suits. [p. 55, 
col. i.] 

Review of the judgment of the Chief 
Court in First Appeal from the District 
Court, Tharrawaddy in Civil Regular 
No. 10 of 1919. 

Mr. Gils, for the Appellant. 

Mr. Das, for Respondent No. t. 

JUDGMENT .—(July 11, 1921. )— We ad¬ 
mitted that this application for review of our 
judgment on the ground that the fact that 
Tun Pewas, the administrator of the estate, 
had not been considered and dealt with.. 

The suit brought by Mg Thwe was against 
Tun Pe, as administrator. He sought a 
decree declaring that be was the sole heir 
and, therefore, entitled to the whole estate. 
He also prayed for possession of the whole 
estate. 

At the time Tun Pe sold the plot now in 
dispute lie had been held by this Court 
011 appeal to be the sole lieir. An appeal 
to their Lordships of the Privy Council 
had been admitted, and was, to Tun Pe's 
knowledge, pending. 

The sale-deed purports to have been exe¬ 
cuted by him in his personal capacity. As 
administrator the whole estate vested in 
him. As heir, if he could have sold at all 
lie could only sell whatever right,title and 
interest he had in the estate wh : ch 
included the plot of land in suit. He must 
be taken to have sold the greatest estate he 
could and the fact that he did not describe 
himself cs administrator should make no 
difference. It cannot deprive Ma Slnve Poll 
of the fruits of her purchase, There is 
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ampL* authority for th ? s, which was the Ma Shwe Pon could not be deprived of 
view taken in Preonath Karar v. Surja the benefit of her purchase as the purchase 
■■Coomar Goswami (i) and English authorises price came to the hands of the administra¬ 
tor the prtfpisition are cited therein. We tor. If he was guilty of misappropriation, 
must, therefore, deal with this sale as if it Mg Thwe’s remedy would be against him 
was one made by an administrator. ' and his estate and to that estate Mg Thwe 
The sale was made without the leave has now succeeded. He could only set 
of the Court as required by section 60 of aside the sale to Ma Shwe Pon on the ground 
the Probate and Administration Act, 1881. of fraud, which is not alleged, or for want 
That does not, however, render the sale void of the Court’s sanction, which remedy has 
ah initio but merely voidable. Mg Thwe lapsed and might never have been granted, 
has taken no steps to avoid the sale and his For these reasons we accept the applica- 
righttodoso is now barred by time. Thus, tioa for review and set aside the judgment 
the sale must be regarded for the purpose and decree passed on appeal and restore 
of this cise as binding. the decree of the District Court with costs 

There remains the question whether this throughout so far as A. E. A. R. Muttaya 
sale is effected by the doctrine of lis pendens. Chetty is concerned. 

If Tun Pe as administrator is to be regarded So far as that decree deals with the secon d 
as the vendor the pending suit was against mortgage in favour of Mr. Robertson, we 
him as administrator. But in this matter m ist set it aside. Mr. Robertson pleaded 
the terms of section 52 of the Transfer of his mortgage and the amount then due in 
Property Act must be carefully considered, his written statement. It had teen set out 
It is essential to consider the nature of the in the plaint which prayed for a decree in 
suit and the rights of Mg Thwe as Form No. 7 of Appendix D of the Code. To 
claimed and under the decree as finally this Mg Thwe merely pleaded ignorance 
made. The suit was in the nature of an of the mortgage, he did not admit it. Issues 
administration suit and to sach suits, are said to have been fr; med by content 
speaking generally, the doctrine of but though both Mr. Robertson and Mg 
Us pendens does not apply. If in such a Thwe were represented neither asked for 
suit a particular portion of the estate is any issue as to the second mortgage. The 
sought to be affected in a particular way, the mortgage-deed was not even put in. It 
doctrine would apply. The right to this was not proved or admitted. Before a de- 
p irticular plot of land must be “directly cree in Form 7 could be passed the second 
and specifically in question.” In such a mortgage must be proved. The question 
suit as this one the land in suit may no was raised in the grounds of appeal to this 
doubt be said to be directly in question but Court and was argued but it was not 
it cannot besaid tobespecifically inquestion, necessary to decide the point in the view 
The fact, that possession was prayed for we then took. 

is not enough, and the decree could not \Ve, therefore, set aside the District 
deal specifically with the land. It declared Court’s decree so far as it affects the se- 
Mg Thwe to be a co-heir and as such co- cond mortgage and remand the case with 
owner of the estate with Tun Pe. The re- directions that issues be framed as to 
Suit was that, as laid down in section 44 of the mortgage, and the amount due 
the Transfer of Property Act, Mg Thwe thereunder, if any, and to return the 
was held to be entitled to joint possession evidence to this Court with its findings 
and joint enjoyment of the estate and also thereon and its reasons therefor. The 
to a right to obtain partition thereof. The matter of costs so far as defendant No. 6 is 
estate was, however, being administered by concerned will abide the result. We 
an administrator and Mg Thwe’s rights were allow no costs in this Court in this respect 
in respect of the estate as it remained after ‘ as the error was due to the fault ot 
the administration. The administrator was both parties. 

entitled to sell any portion of the estate to After remand dated $th June 1922. 

pay the debts and the estate was liable JUDGMENT.— In our judgment dated 

for the expenses of the administration, the nth July 1021 we set aside the 
(1) 19 C. 2619 lad. Dec, (n,s.) 4S4, decree of the District Court so 
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far as it affected the second mortgagee.- 
Mr. Robertson, on the ground that this 
mortgage and the amount due on it 
had not been legally established. We re¬ 
manded the case that the questions as to 
this second mortgage might be properly 
tried. The evidence has now been taken 
and the finding of the Tistrict Court has 
been received. There is no appepiar.ee 
for the mortgaror. She had not contest¬ 
ed this mot gage at the original hearing, 
but did so on the remand. 

Evidence has been led and the agent of 
the mortgagor who executed the mortgage 
on her behalf admits execution and, there- 
i or.*, the testimony of one of the attesting 
witnesses can be dispensed with. 

The mortgage is clearly proved. The mort¬ 
gage amount is Rs. 2,200 and the interest 
is Rs. 2 per cent, per mensem. There will 
be a decree—the usual combined mortgage 
decree for the principal amount with inteiest 
at the contract rate from the 23rd November 
1917 to date of suit and thereafter to date 
of the Dtistrict Court's decree ind for six 
months thereafter and from that date at 6 
per cent, on the decretal amount until pay¬ 
ment, with costs against the other efend- 
ants in all Court* 4 . 

w. C A. Review allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

k knt Appeal No. ii of 1923. 

May 29, 1923. 

Present: —Mr. Wazir Hasan, A. J. C. 

1»T tTTOO KHAN—Deeendant- 

Appellant 
versus 

AHMAD ZAMAN KHAN—Plaintiff— 

Respondent. 

Civil Procedure Code (Act V of 1908), O. 
X X 1 1 1 . r. 1 (3)— "Subject-matter" meaning of — 
Swil on different cause of action, whi ther barred . 

The expression ''subject-matter” in O. XXIII, 
r. 1, sub-rule (3), of the Code of the Civil Pro¬ 
cedure, are not to be identified with the "prop¬ 
erty" in suit. They obviously include the right 
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and also the infringement of it, which is equivalent 
to saying that the words "subject-matter" mean 
the cauFe of action for a claim, [p. 57, col. 1.] 
Pakhmabai x.Makadeo N arc yon Fvitdre, 43 
Ind. Cas. 752; 42 B. 155; 20 Bom. L. R. 35, 
refeired to. 

Therefore a person who withdraws frem a snit 
without permission is not debarred from bringing 
a fresh suit in resject of the same property based 
on a different cause of action* [p. 57, col. 2.] 

Appeal against a decree of the District 
Judge, Fyzabad, dated the 2nd Ftbiuciy 
1923, upholding that of the Assistant 
Collector, First Class, Sultanpur, dated the 
24th October 1922. 

Mr. Salik Ram, for the Appellant. 

Mr. Niamat Ullah, for the Respondent. 

JUDGMENT.— This is a rent appeal 
arising out of a suit brought by 
the respondent for the recovery of 
rent in respect of plots Nos. 85, 86, 87 
and 88 corresponding with old No. 36 for 
the years 1326 to Kharif 1329 Fasli. The 
suit was instituted under the provis ; ors 
of section 127 oftheOudh Rent Act (XXII 
of 1886). The land is recorded i n t he vi llr ge 
papers as hi la tasfia. The plaintiff is the 
owner of the patti in which the plots 
in suit are situate. Prim a facie , therefore, 
he is entitled to the decree which has been 
granted to him by the Courts below. His 
claim has, however, been resisted by the 
defendant on several grounds which will 
appear as this judgment proceeds. 

In 1921 the plaintiff brought a suit against 
the defendant in the Court of the Munsif 
of Musafirkhana for possession of the plots 
in suit os well as some other plots with 
which I am not concerned in the prerent liti¬ 
gation. One of the issues framed in that 
case was, whether the plaintiff was in pos¬ 
session of the plots then in suit within limi¬ 
tation . In respect of the plots now under 
consideration, the Munsif found that the 
plaintiff had failed to prove his possession 
within limitation. In the end he gave 
the plaintiff a decree for the other 
plots but dismissed bis suit as 
regards the plots in respect of 
which the rent is now claimed. The plain¬ 
tiff then appealed from the decision of the 
Munsif to the Court of the District Judge 
of Fyzabad, but before 1 be appeal was heard 
he filed an application to withdraw the suit 
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with permission to bring afresh suit so far recovery of that rent under the provisions 
as it related to plots Nos. 85 to 88. His of section 127 is limited by the sine 
application was granted but the Court qua non that the person seeking relief 
refused to give him permission to bring under that section is“ entitled to eject 
a fresh suit. The order was expressly pass- him (the defendant) as a trespasser/’ In 
ed undei the provisions of O. XXIII, r. view of the permiss'on to bring a fresh 
i, of the Code of Civil Procedure. suit for ejectment in respect of the plots 

On the strength of the facts stated now under consideration having been 
above, the defendant-appellant raised sev- refused, the question arises whether the 
eral pleas in this suit. (1) That the plaintiff is entitled to eject the defendant 
suit was barred by res judicata. (2) as a trespasser. That his remedy to in- 
Tint the permission to bring a fresh stitute a suit in ejectment in respect of 
suit having been refused, the present suit the same subject-matter or in respect of 
was barred by the provisions of O, the part of the claim which was then abar.- 
XXIII, r. 1 , sub-rule (3) of the Code of donedis barred by the provisions of O. 
Civil Procedure. (3) That he has been in XXIII, r. 1, sub-rule (3) of the Code of 
adverse possession of the plots in respect of Civil Procedure isnot disputed. It is argued 
which the rent is claimed and lastly that the remedy may be barred but the title 
(4) that the plots are groves and conse- subsists. It is further argued that a fresh 
queatly there is no liability for payment suit for ejectment would be maintainable 
of any rent. All these pleas have been con- on a cause of action different from the one 
sideredbythe lower Appellate Court and on which the previous suit was based, 
negatived. The first argument raises a question which 

I am of opinion that the decree is not free from difficulty as it is possible 
of the Court below is correct. Pleas to decide this appeal without deciding the 
Nos. 1 and 2 are obviously frivolous, point raised by the first argument. I think 
The present suit is for rent in I should not decide it. The second line 
respect of these plots for the years of argument is, however, obviously sound. 
1326 to 1329 Fasli. The previous suit The words “subject-matter" used in O. 
was for ejectment on the allegation that the XXIII,, r. t, sub-rule (3) of the Code of 
defendant had cut certain trees and that Civil Procedure are not to be identified 
heha(i no right to do so. The Court of with the “property" in suit. They 
Munsif was clearly not competent to en- would obviously include the right and also 
tertain the present suit. In agreement the infringement of it, which is equivalent 
withthe lower Court, I reject pleas Nos. 1 to saying that the words “subject-matter/’ 
and 2. mean thecause of action for a claim. In 

PleaNo. 4 is concluded by theconcurrent this connection reference maybe made 
finding of the Courts below that there tothe decision in the case of Rakhmaloi v. 
are too few trees left on these plots to give Mah.ideo Narayan Bund re (1). 
the character of a grove; I agree with The appeal is dismissed with costs, 
that finding. Plea No. 4, therefore,fails. G . h. & n. h. Appeal dismissed. 

As regards plea No. 3, it may be mention- (1) 43ind.Cas. 752*42 B. 1555 20 Bom. R. 
ed that the Court of first instance did not 35- 
consider it at all. The lower Appellate 
Court has, however, decided it on merits 
and has held that there is no evidence in 
support of that plea. The Munsif’s 
decision was wholly vitiated by the with¬ 
drawal of the suit in the Court of Appea’i 
and has no legal effect left whatsoever. 

At the hearing of the appeal in this Court, 
however, a subsidiary discussion arose 
with reference tothe terms of section 127 
of the Oudh Rent Act. The right to claim 
assessr eut of rent and a decree for the 
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RANGOON HIGH COURT. 

First Civil Appeal No. 195 of 1921. 

February 12, 1923. 

Present :—Sir Sydney Robinson, Kt., 
Chief Justice, and Mr. Justice May Oung. 

MAUNG KYAW DUN ZAN— 
Appellant 
versus 

MA SEIN— Respondent. 

Surrender—Joint tenants—Surrender of entire 
lease by one tenant—Benefit to other tenants. 

One joint tenant is not entitled to surrender 
the lease on behalf of all the joint tenants 
unless the surrender is for the benefit of them all. 
Even where the benefit is doubtful, the surrender 
would not bind the other joint tenants. 

First appeal against ?. decree, dated 
the 3id September 1921, of the District 
Court, Myaungmya, passed in its Civil 
Regular No. 9 of 1921. 

Mr. A. B. Banerjl, for the Appellant. 

Mr. Rahman , for the Respondent. 

JUDGMENT. —The appellant is the 
owner of a mill which he leased on a 
registered-deed, dated 13th October 
19 2o t to the respondent, Ma Sein, and 
another woman, Ma Thin. The term of 
the lease was two years and the rent was 
Rs. 4,000 a year payable quarterly. Ac¬ 
cording to Ma Sein, a few days after the exe¬ 
cution of the lease, the appellant came to 
her and stated that the mill needed certain 
repairs and asked for time to make them 
as he hoc undertaken to hand over the mill 
in working order; that she agreed to allow 
him about two months for the purpose and 
on the expiry of this period she demanded 
deli very of the mill to her but the appellant 
refused, saying he had leased it to his 
son. He did lease it to liis son on the 14th 
January 1921. Ma Sein claims specific 
performance of the contract of lease and she 
has obtained a decree for possession of the 
mill. 

The appellant's case is that lie handed 
over possession of the mill to Ma 
Sein some five or six days after 
the lease was executed. He denies 
her story about taking two months' 
time to do certain necessary repairs, and 
alleges that Ma Thin came and surrendered 
the lease to him and that thereafter he re¬ 
leased it to his son. 

The first question for decision is, whether 
the surrender of the lease by Ma 
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Tlun is binding on Ma Sein? These two 
ladies were joint tenants under the lease, 
and though one joint tenant may be compe¬ 
tent to surrender for the other Joint te¬ 
nants as well as for himself, he would only 
be entitled to do so if it was for the benefit 
of them all. There is nothing to show that 
it would be for the benefit of Ma Sein that 
the lease should be surrendered, and it is 
clear that she is most anxious to obtain 
possession and work the mill. Even if the 
benefit is doubtful the surrender would oot 
bind Ma Sein. That being so, she is entitled 
under the lease to Possession, and that is 
sufficient for the decision of this appeal, 
w. C. A. Order accordingly . 


MADRAS HIGH COURT. 

Appeal against Order No. 205 of 1922. 

February 6, 1023. 

Present : —Justice Sir Francis Oldfield, Kt., 
and Mr. Justice Venkatasubba Rao. 
AMMANI AMMAL and others— 
Dependants—Appellants 

versus 

PERIASAMI UDAYAN and OTHERS— 
Plaintiffs—Respondents. 

Hindu Law — Mitakshara—Daughters inherit¬ 
ing as joint tenants — Faitition with surrender of 
mutual rights of survivoiship—Alienation by one 
daughter — Reversioners, right of, to sue for 
possession — Transfer of Property Act {J V oj 
188^). s. 6, applicability of. 

Two daughters, governed by tlie Mitakshara 
School of Hindu Law, who had inherited their 
father's property, j.aititioncd it by a document, 
which provided that they would ir. future severally 
enjoy for ever absolutely such items of propel ty 
as had fallen to their respective shares from gener¬ 
ation to generation with right of sale, etc., and 
that neither of them would have any right over 
the properties set apart for the other. One of 
the daughters, subsequently, alienated some of 
the items which had fallen to her share. After 
her death, the sons of the other daughter sued 
for recovery of possession of the same trom the 
alienees; 

Held, (1) that the document of partition amount¬ 
ed to a relinquishment by each partv tc it, in case 
she should survive the other, of her right to the 
other’s share ; 

(2) that, as heirs of the alienor, the plaintiffs 
had no Incus standi to challenge her alienation; 

(3) that, as reversioners of the alienor’s father, 
the plaintiffs could not maintain a claim for poss¬ 
ession during the lifetime of the other co-tenant 
for life | 
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(4) that the agreement between the co-tenants 
lor life as to the enjoyment of the estate, to which 
the plaintiffs were not parties, could not have 
the effect of accelerating their right to possession. 
Case-law discussed. 

Per Oldfield, J. —A relinquishment by a co- 
tenant for life in favour of other co-tenants 
can be, when that is entailed by the language 
used, not only of the life-estate, so far as it ran 
be enjoyed simultaneously by the sharers, but 
of that estate, as they take it, limited only hy the 
lifetime of the survivcr ; and the uncertainty as 
to which of the transferors will survive to benefit 
does not make the transfer one of a spes succcs- 
sionis so as to offend against section 6 of the 
Transfer of Propetty Act; [p 60, col. 2.] 

Ramakkal v. Ramasami, Naickan, 22 M. 522; 
9M. L. J. ioi;*Ind. Dec. (n. s.) 373, Kanni Animal 
v. Ammo. Kanmi Animal, 23 M. 50a; m M. 

L. J. 253; 8 Ind. Dec. (n. S.) 754, Kailash Chandra 
Chiukerbutty v. Kashi Chandra Chuckerbulty, 2 4 C. 
339; 12 Ind. Dec. (n. S.) 893; Muthiyalu Chengappa 
v. Burada Gunta, 6-t Inch Cas. 135; 43 M. 855; 39 

M. L. J. 567; 12 L. W. 656; 28 M. L. T. 272; (1921) 
M. W. N. 29 and Sudalai Animal v. Gomatl 

Ammal, 16 Ind. Cas. 428: 23 M. L. J. 3551 (1912) 
M.W. N 908; 12 M. L*. T. 2S8, followed. 

Ridnamma v. Venkata Raniappa, 3 M. H. C. 
R. 268 and Subbammal v. Krishna Aiyar, 22 
Ind. Cas. 399; 26 M. I*. J. 479, distinguished [p. 
61, col. 2.] 

Per Venkatasubba Roo, I .—According to the 
Mitakshara School of Law, two or more daughters 
succeeding to their father take as joint tenants 
with rights of survivorship. They may effect 
a partition, each daughter giving her right of en¬ 
joyment over the properties allotted to the other 
daughter during the lifetime of the latter; and 
even an arrangement by which each daughter 
gives up her interest not merely during the lifetime 
of the other daughter but during the whole of her 
own lifetime is legally valid and enforceable, [p. 61, 
col. 2.] v 

A male reversioner's right to possession of 
property cannot be accelerated by an agreement 
between intervening limited-estate-holdcis to which 
he is not a party [p. 62, col. 2.] 

Appeal against ail order, dated the 25th 
of March 1922, of the District Court, 
Coimbatore, in Appeal No. 266 of 1921, 
preferred against a decree of the Ccurt 
of ti e District Munsif, Dharapuram in 
Original Suit No. 0 of 1921. 

Mr. T. M. Krishmswami Ayyar , for 

the Appellants. 

Messrs. P. R. Ganapathi Ayyar, N. A. 
Krishna Aiyar, and C. 5 . Swctaranyam 
Ayyar, for the Respondents. 

JUDGMENT. 

Oldfield, J. —The four items of suit 
property and others fell to two sisters, 
Vedambal and sixth defendant, in succes¬ 


sion to their father; but Vedambal w aS 
in separate possession of tbe suit items 
under Exhibit A by which they to the ex¬ 
tent open to them divided the estate. Ve 
dambal died after alienating item No. 3 and 
a portion of item No. 4, to which this second 
appeal relates, to third, fourth and fifth 
defendants. The plaintiffs, the sons of sixth 
defendant, have sued for a declaration 
of the invalidity of those alienations and 
for possession of those items. Tbe ques¬ 
tion is whether they are entitled to sue; 
the lower Appellate Court having held that 
they are, remanded the suit for trial on the 
merits. 

In the plaint the title relied on is that 
plaintiffs are tbe heirs of Veerabha- 
dra. the father of Vedambal, and sixth de¬ 
fendant; that, js, reversioners of his estate. 
It is, therefore, impossible to proceed on 
the alternative ground, on which it was 
proposed to support the lower Appellate 
Court's decision that they could sue as 
heirs of Vedambal/ Moreover, even if that 
ground were not excluded bv the pleading, 
further reference to it would serve no pur¬ 
pose. For, whatever the extent of Vedarn- 
bal's interest, it does not appear on prin¬ 
ciple or authority how her heirs can have 
had an3^ vested or other right in the prop¬ 
erty during her lifetime, wliich could 
debar her from alienating it to their pre¬ 
judice or which they can rely on against 
third, fourth and fifth defendants, her 
alienees. 

The plaintiffs* claim as reversioners of 
Veerabhadra's estate would ordinarily be 
negatived by tbe fact that the interest of 
s'xth defendant, his surviving female heir, 
is still outstanding; and they accordingly 
contend that the agreement between her 
and Vedambal, Exnibit A, effected a separa¬ 
tion between the two shares, into which 
the estate under it was divided, 
so absolute as to constitute each share a 
distinct estate, in respect of which the 
* reversioners’ succession would open separa¬ 
tely on the death of the sharer concerned. 
Exhibit A, no doubt, is expressed in un¬ 
qualified language the parties to ifc 
agreeing “to enjoy severally forever abso¬ 
lutely the properties which have fallen 
to their respective selves *’and reciting 
that “ neitl er should hereafter lave 
a right over the properties set apart from 
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the other;” and, if it was open to them to 
relinquish their whole actual and future 
interests, each in the other’s share, it must 
he held that they did so. It is urged that, 
whilst they could do so with the effect 
of depriving the survivor of the succession 
to the share of the one first deceased, the 
latter’s share would pass, not to her own 
heirs, until the life-estate might he deter¬ 
mined on the survivor’s death, but at once 
to the reversioners. 

In favour of this contention there is 
only one authority Rldnamma v. Venkala- 
tamappa (i), but the passage relied on 
it is, as a later case points cut, only a 
non-committal reference to a possible con¬ 
clusion on facts other than those actually 
before the Court. In Subbammal v. Krishna 
Alyar (2), on which the decision of the lower 
Appellate Court is based, the dispute was 
between the surviving female life-tenant and 
her deceased co-tenants’ heir. But it turn¬ 
ed to some extent on the wording of the 
document urder construction and there 
was nothing in the judgment directly in 
favour of the last male owner’s reversioner, 
thert.* being nothing to show that the de¬ 
ceased’s heir was regarded os possessing 
that character. And in fact the lower 
Appellate Court would seem to have erred, 
because it paid no attention to this aspect 
of the case. In Ramakkal v. Ramasaml 
Naickan (3) and Kannl Animal v. Amnia- 
k innu Animal (4) the parties were the sur 
riving life-tenant and an alienee from the 
deceased life-tenant, the decision in 
each case being in favour of the latter. 
The inference from these two authorities 
is that, as the interest ot the deceased was 
alienable, so it would, in the absence of an 
alienation, have passed to her heirs in the 
ordinary course of in heritance, although 
in them again the reversioner was not be¬ 
fore the Court and his right was not pleaded; 
and there is nothing inconsistent with 
the inference in Sudalai Ammal V. Gomail 
Am trial (5) although there the claim of 

(i\ 3 M. H. C. R. 268. 

(2) 22 Ind. Cas. 3095 26 M. L. J. 479* 

(3) 22 M 5221 9 M L. J. tcij 8 Ina. Dec. (n. S.) 

37 f 4 ) 23 M. 5041 10 M. L- J. 2531 8 Ind. Dec. 

*i6 5 Ind. Cas. 4281 23 M. L. J. 355 * (* 9 «) 
M. W. N. 9081 13 M. I4, T. 288. 
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the deceased’s heir rested on a provision 
in the document of partition or in Papamr 
trial v. Venkatasami Naicken (Suit 
-Appeal No. 356 of 1918 unreported), in 
which tlie learned Judges followed the 
clear current of authority, although they 
doubted its correctness. Th.'se decisions 
also do not deal with the claims of rever¬ 
sioners. But they are important, became 
they are consistent with the view expressed 
in Subha turn’ll v. Krishna Aiyav (2) that 
the agreement for division must be regarded 
as in view of its -wide language we must 
regard Exhibit A as a transfer b} f way of relin¬ 
quishment by each parl y to it, in case she 
should survive of her right to the other's 
share and that such a transfer does not 
offend against section 6 of the Transfer of 
Property Act and must receive effect. The 
relinquishment is legal and can be, when 
that is entailed by the language used, not 
only of the life-estate, so fai as it can be 
enjoyed simultaneously by the sharers, 
but of that estate, as they take it, limited 
only by the lifetime of the survivor; and 
the uncertainty as to which of the trans¬ 
ferors will survive tc benefit does not make 
the trans.er one of the spes successionis. 

That is material, when (os here) the 
claim is by reversioners. For there can 
be no reason why the effect of such a 
transfer should be less as against them, 
And two cases, Kailash Chandra Chucker- 
butty V. Kashi Chandra Chuck?* butty 
(f>) and MtUhiyalu Chcngappa v. Burada 
Gnnta (7), support this. In the 
former the reversioner’s claim was 
expressly dismissed as premature dining 
the lifetime of the surviving fentole 
ife-tenant, the application of Dayabhaga 
Law not affecting this part of the decision. 
In the latter the grounds of decision were 
that a reversioner’s right could not be ac¬ 
celerated by an agreement, to wlich le 
was net a party and that no acceleration 
could result from a relinquishment, not 
to a reversioner, but to a co-life-tenant, 
the fact that there the relinquishment was 
not, as it is in the case before us, mutual, 
but cf the right to a .share in exchange 

(6) 24 C. 3391 12 Ind. Dec. (n. 9 .) 893. 

(7) 60 Ind. Cas. 133J 43 M. 8551 39 M. L. J. 
567J 12 L. W, 6561 28 M. L. T. 2721 (1921) M. W, 
N. 29. 



VoL 74] ' INDIAN CASES. « 


AMMAN! AMMAIy V. PERIYASAMI UDAYAN. 

for a money payment, not impairing the 
Validity of these considerations. 

The conclusion then must be that plaintiffs 
cannot, as reversioners claim possession 
until the death of the surviving life-tenant, 
sixth defendant; and that, as already pointed 
out, they caunot claim it by right of heir¬ 
ship to Vedambal, because against that right 
(if they have it) her alienation must prevail. 
So far the appeal must succeed and the 
suit, so far as it is for possession must be 
dismissed. The plaintiffs, however, asked 
also for a declaration of the invalidity of 
Vedambal’s alienations. They may, sub¬ 
ject tc the haw of limitation and other ob¬ 
jections, be entitled to such a declaration 
as reversi oners; and it is not clear that they 
ask for this relief only 3S ancilliary to their 
prayer for possession. The lower Appellate 
Court's decision must, therefore, be modi¬ 
fied in this sense, the remand to the Dis¬ 
trict Munsif being allowed only for the 
consideration of the prayer for a declaration 
and of issues (ii), (in) and (iv) as framed 
by him. 

In view of the course of pleading, the 
District Munsif should, before proceeding 
with the trial, give defendants an oppor¬ 
tunity to file additional written statements 
aud should frame any further issues, which 
may be necessary with reference to them. 
Costs in this and lower Appellate Court 
up to date will be costs in the case 
and will be provided for in the decree to 
be passed. 

Venkatasufrba Rao, J.—I entirely agree. 
This is an appeal by the defendants Nos. 3 
to 5 against the order of the District 
Judge setting aside the dismissal of the suit 
by the District Munsif and remanding it 
for fresh disposal. Vedambal and Maha- 
lakshmi Amtnal, daughters of Veerabhadra 
Udayan, who inherited their father’s prop¬ 
erty partitioned it by Exhibit A and certain 
items of property fell to the share of 
Vedambal and certain other items to the 
share of her sister Mahalakshmi. The deed 
contains the following clause:— 

"We have each of us taken delivery of 
properties as have been set apart for our 
respective shares. We shall in future 
ourselves severally enjoy for ever abso¬ 
lutely the properties as have fallen to 
our respective selves, from progeny to 
piQgeny and fit fcr sale, gift, exch«r*.e, 


etc. We shall severally pay the Govern¬ 
ment tax for the lands as have been 
respectively set apart for us. Neither of us 
have aright over the properties set apart 
for the other." 

The plaint contains an allegation that 
Vedambal Ammal executed a sale-deed in 
respect of certain properties set forth in 
paragraph 6 thereof and that the defendants 
Nos. 3 to 5 claim a title under the sale- 
deed. The plaintiffs are the sons of 
Mahalakshmi who was impleaded as the 
sixth defendant in the suit. 

The District Munsif, holding that the plain¬ 
tiffs have no cause of action during the life¬ 
time of Mahalakshmi, dismissed the suit, 
and the District Judge, as observed 
above, reversed the decision of the District 
Munsif. The arguments before us range 
over a wide ground. But the point that pre¬ 
sents itself for decision is extremely simple. 

According to the Mitakshara School, two 
or n ore daughters succeeding as heirs to 
their father take as joint tenants with rights 
of survivorship. It is well-settled that 
the}’- may effect a partition each daughter 
giving up her right of enjoyment over the 
properties allotted to the other daughter 
during the lifetime of the latter. The ques¬ 
tion then arises can an arrangement be enter¬ 
ed into by which each daughter may give 
up her interest not merely during the life¬ 
time of the other daughter but during 
the whole of the lifetime ? It is 
difficult to see w'hy such au agreement 
cannot be entered into. A and B in¬ 
heriting their father’s estate partition tin- 
property, B agreeing that in regard to the 
property that falls to A she gives up not 
only her interest lor the lifetime of A but 
also for her own lifetime in the event of B 
surviving A. Why should such an agreement 
not be valid ? If the arrangement amounted 
to a mere partition, the result is that B 
•would give up her right in the property that 
fell to the share of A only for the lief time 
of A and B’s right to take by survivorship 
the share that fell to A would be unimpaired. 
But if, to an arrangement amounting to a 
partition was superadded the surrender 
by B of her right to take by survivorship, 
the effect would be to dispose of the entire 
interest of B in favour of A. Eor 
convenience I have, in the illustration, 
referred to B’s disposal c i her intern*. 
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It makes no difference whether we consider 
the case f rom the stand point of A or B. The 
act of the nature referred to above on the 
part of either of the co-sharers amounts to 


an alienation of her interest in the property 
falling to the share of the other. Such an 
alienation is both on principle and authority 
perfectly valid and binding. 

As was pointed out in Sudalai Ammal 
v. Gomati Ammal (5), if it is not denied 
that one of the joint tenants may part 
with her own life-interest in favour ol a 
stranger, it becomes difficult to ima¬ 
gine why she may not part with it in favour 
of the other joint tenant. In the above case 
the question in regard to two co-widows 
was under consideration. But on this point 
there is no difference between the case of 
widows and daughters and the principle 
is equally applicable to the case on band. 

What Mahalaksluni gave up under the 
uted was her interest in the property that 
fell to the share of Vedambal. That 
interest, as observed above, no doubt, 
consists of two portions, (1) the interest 
which she would possess for the life¬ 
time of Vedambal, (2) the interest 
which she would possess beyond the life¬ 


time of Vedambal in the event of her 
surviving Vedamb 1 . Does it, therefore, 
follow that in regard to the second portion 
she was dealing with spes succession!s and, 
therefore, that her alienation of that por¬ 
tion contravenes section 6 of the Transfer 
of Property Act ? The argument seems to 
grotesque, and I have no hesitation in re¬ 
jecting it as was done in Subbammil v. 
Krishna Aiyar (2). The iact is, that what 
she surrendered was her entire interest 
and it is not permissible to divide it into 
two interests for the purpose of making 
section 6 applicable. 

Ratnakkai v. Ramasami Naickan (3) is a 
very useful authority in this connection. 
A Hindu died leaving two widows who di¬ 
vided his property by a partition deed under 
which each took possession of her share with 
powers of alienation over the porperty com¬ 
prised in it. Certaiu alienations were made 
by one widow who subsequently died. On 
the surviving widow claiming the whole 
of her husband's property including the 
portion she alienated, it was held that a 
widow could alienate for her life any 
estate which came to her as such and 
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that she could, therefore, enter into such 
a deed as would preclude her from 
recovering during her life property which 
she had alienated to the full extent of 
such alienation, provided it did not extend 
beyond her life-interest. 

The right to the property after Vedambal*3 
death would, under the Hindu I<aw, vest 
in Mahalakshmi for her life. The latter 
disposed of that interest in favou of Vedam¬ 
bal. If Mahalakshmi is bound by the 
alienation, I fail to see how it can be ques¬ 
tioned by any other. But then it is argued 
that the effect of Mahalakshmi’s act was to 
accelerate the interest of the reversioners. 
The identical argumeat was advanced iu 
Mulhlyalu Chengappa v. Buraia Gunta 
(7) and was overruled, Sadasiva 
Aiyar, J., observing: “ that a m?le 
reversioner's right should be accelerated by 
agreements to which he is not a party 
is, to me, a very startling proposition," and 
I entirely concur in this view. 

It is necessary to notice another argument 
put forward on behalf of the respundeuts. 
It is said that even assuming that the inter¬ 
est transferred to Vedambal was to enure 
for the lifetime of Mahalkshmi, still that 
i nterest would pass to Vedambal's heits and 
that the plaintiffs, as her heirs, are entitled 
to maintain the action. The ieferer.ce to 
heirs succeeding seems to me quite beside 
the poiDt. Such interest as Vedambal 
acquired was alienated in favour ot the 
appellants before us, and the question 
of inheritance, therefore, does not arise. 
In tliis view it is nechess to enquire whether 
tbe plaintiffs are the slreedhanam heirs 
of Vedambal. Order accordingly. 

V. N. V. 

Z. K. & N. li. 
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15— Pre-emption decree—Failure to deposi 
purchase-money within tune—Loss of right — 
Appeal, whether competent. 

Where a pre-emption decree under section 14 
of the Oudli Laws Act directs payment of the 
purchase-money within a specified time and the 
plaintiff commits a default in making such pay¬ 
ment, the decree becomes void, and under the 
provisions of section 15 of the Act, the right of 
pre-emption is lost. 

Nor can the pre-emptor prefer an appeal there¬ 
after as there is no decree in existence. 

Appeal against the decree of the Sub¬ 
ordinate Judge, Sultanpur, dated the 4th 
April 192?. 

Messrs. Zahur Ahmad and Niamat Ullah, 
for the Appellants. 

Mr. Haider Husain, for the Respondents. 

JUDGMENT. —The plaintiffs' suit for 
pre-emption of a certain property was 
decreed by the Trial Court ot the Subordi¬ 
nate Judge of Sultanpur. The operative 
portion ol thejudgment isin these terms :— 
“ In view of the above findings, the 
plaintiffs are entitled to pre-emption on 
payment of Rs. iS,ooo plus Rs. 130 paid 
by the defendants. The result is, that I 
decree the pi liiiliffs’ suit for preemption 
on payment of Rs. 18,130 to the deiend- 
ants within three months." 

' The judgment was dated 4th April 
1922. No payment was made as directed 
by the Court, but on 7th July 1922 the 
plaintiffs filed an appeal to this Court 
objecting to the amount which they were 
directed to pay by the First Court. Their 
plea in the First Court was, that tIre 
amount of sale consideration entered in 
the sale-deed was fictitious, and that the 
real sale price was less than Rs. 18,000. 
The plaintiffs’ appeal is No. 39 of 1922. 
The defendants appealed subsequently 
(Appeal No. 47 of 1922) contesting the 
plaintiffs’ right to pre-empt. To-day, when 
the appeals came up for hearing, the learned 
Counsel for the defendants raised a pre¬ 
liminary objection, that the plaintiffs had 
no right to appeal on 7th July 1922. His 
argument was, that as the plaintiffs failed 
to deposit in Court or to pay to the del'end- 
ants the amount of sale consideration 
fixed by the F'irst Court 011 or before the 4th 
of July 1922 they lost their right of pre¬ 
emption. 

« We think that this argument must 
prevail. Under section 14 of the Oudh 


Laws Act when the Court finds for the 
plaintiff, that he has a right of pre-emp¬ 
tion, the decree has to specify a day on 
or before which the purchase-money or 
the amount to be paid to the purchaser 
shall be paid. Section 15 then goes on 
to indicate, that if such purchase-money 
or amount is not paid into Court before 
it rises oa that day, the decree shall become 
void, and the plaintiff shall, so far as re¬ 
lates to such sale, lose the right of pre¬ 
emption over the property to which the 
decree relates. Even if the lower Court 
had power to extend the time for pay¬ 
ment under section 148 of the Code of Civil 
Procedure, the plaintiffs’ right to pre¬ 
empt would not be saved, because, accord¬ 
ing to the provisions of section 15, it was 
lost on the 5th of July 1922. The learned 
Counsel for the plaintiffs argued that the 
“ Court " in section 14 meant either the 
Court of trial or the Appellate Court and 
the “ purchase-money " the amount which 
was finally settled either by the I'irst 
Court or the Appellate Court. This argu¬ 
ment is no answer to the loss of the right 
of pre-emption by the plaintiffs under the 
final clause of section 15. We are of 
opinion that, when the plaintiffs presented 
their appeal they had no right to pre¬ 
empt the property in suit, and so no appeal 
lay at the time from the decree of the 
lower Court. The plaintiffs' learned Counsel 
referred to a case of this Court: Bhclax, 
Sheo Darshan Singh (1), where in a 
revision application, the learned Judicial 
Commissioner of this Court gave it as his 
opinion, that an appeal lay from a decree 
of the Trial Court that the suit shall stand 
dismissed on non-payment of the purchase- 
money. A similar opinion was held in 
Bharath Singh v. Dharam Singh '2). With 
all respect, we may point out that the alter¬ 
native form of the decree is imported from 
O. XX, r. 14 (1) (6). Under the Oudh 
Laws Act, sections 14 and 15, the Civil 
Court has no authority to pass any such 
decree in the alternative. The decree under 
section 14 becomes void and the plain¬ 
tiff loses his right of pre-emption under 
the provisions of section 15. When there 

(1) 24 Ind. Cas. 1095 1 O. L. J. * 92 . 

(2) 21 Ind. Ca*. 1931 17O. C. 1* 



64 INDIAN CASES. ' 

GIRDHA.RI tAt V. FIRM ACHAL SINGH-TAK HAT SINGH 


is no decree in existence and the plaintiff 
has no existing right of pre-emption, it 
is clear to us that he cannot appeal. 

In our opinion, the appeal was incom¬ 
petent and must fail. We, therefore, dis¬ 
miss it with costs 

o. h. & n. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 45 of 1923. 

April 25, 1923. 

Present: — Mr. Justice Piggctt. 

GIRDHARI I,At,— Applicant 

versus 

Firm ACHAL SINGH-'! AKHAT SINGH 

—Opposite Party. 

Provincial Small Cause Courts Act (IX of 
1887), s. 17. proviso, scope of — Suit dismissed for 
default— Order setting aside dismissal, nature of. f 
The words "or in pursuance of the judgment 
in the proviso to section 17 of the Provincial 
Small Cause Courts Act must he read distributive- 
ly an d applied to the words "for a review of 

judgment " which precede. 

Section 17 does not apply to an order setting 
aside the dismissal for default of a suit by a Small 
Cause Court Judge. The order dismissing the 
suit for default is not a decree within the meaning 
of section 2 (2) of the Civil Procedure Code, nor is 
the application for an order to set the dismissal 
aside P a P u application for an order to set aside a 
decree? still less is it an application ior review 
of judgment. , .« 

Civil revision from ail order 01 the 
Judge, Small Cause Court, Agra, dated 

the 20lh of January 1923. 

Mr. S. N. Mukerji, for 

Mr. N. P. Asthana, for 
p ar ty # 

JUDGMENT.— A suit in the Court 
of Small Causes at Agra was dismissed 
for default of appearance by the plaint¬ 
iff Along with the order of dismissal 
was an order that the plaintiff should 
tvlv the defendant's costs, amounting 
to Rs,8-8-0. Within limitation the 
plaintiff applied under O. IX, r. 9. ol 
the Code of Civil Procedure for an order 
to set the dismissal aside. He satisfied 
%h* Judge of the Small Cause Court 


the Applicant, 
the Opposite 


that there was sufficient cause for his -1 
non-appearance, and obtained an order 
setting aside the dismissal. It does 
not appear that this order was coupled 
with any direction that the plaintiff 
should first pay' the costs which had 
been awarded against him, though such 
an order would undoubtedly have been 
within the discretion of the Court. The 
result has been that the defendant has 
come to this Court in revision, contend¬ 
ing that the order setting aside the 
dismissal was without jurisdiction, bej 
cause the plaintiff has not first deposited 
the aforesaid sura of Rs. 18-8-0 or given 
security' in respect of the same. This 
contention is sufficiently answered by 
the wording of the proviso to section 17 
of the Provincial Small Cause Courts 
Act, IX of 1887. The erdtr dismissing 
the suit for default was not a decree, 
vide section 2, clause (2) of the Code 
of Civil Procedure, nor was the applh a- 
tion lor ail order to set the dismissal 
aside an application lor an order to set 
aside a decree, viie O. IX, r. 9, of .the 
Code of Civil Procedure; still less was 
it an application for review of judg¬ 
ment. The proviso in question, therefore, 
does not apply to this case. Ihc words 
“or in pursuance of the judgment'' 
in the said proviso must be read distri- 
butively and applied to the words, “ for 
a review of judgment" which precede. 
I am informed that this view has been 
tii ken by the Calcutta High Court in 
an urnreported case. The point seems 
to me sufficiently' clear on the wording 
of the Statute Law. 1 dismiss this applica¬ 
tion with costs. 


Application dismissed. 
m. a. A. &k. s. D. 
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RANGOON HIGH COURT. 

Criminal Revision Petition No. 71#-B 

OF 1922. 

January 16, 1923. 

Present :—Mr. Justice May Oung. 

U THUDAMAWARA and another 

—Petitioners 
versus 

EMPEROR— Respondent. 

Criminal Procedure Code ( Act V of 1898), s. 
144, proceeding under — Record, contents of—Penal 
Code (Act XL V of i860), 5. 173 —Refusal to 
receive summons — Offence. 

In taking action under section 144, Criminal 
Procedure Code, the record of the Magistrate should, 
show in clear and unmistakeable terms the au¬ 
thority under which he professes to act. [p. 65, 
col. 2.) * 

A refusal to receive a summons is uot an offence 
under section 173 of the Penal Code. What seems 
to be required under the section is some act of 
opposition offered to the officer serving the 
process, [p. 66, cols. 1 & 2 ] 

Queen v. Punamalai Nadan, 3 M. 199; 1 Weir 
80; 6 Ind. Jur. 410; 2 Iud. Dec. (n. s.) 139, 
Zupanlis v. Enperov, 57 Iud. Cas. 928; 3 

U. B. R. (192°) 202; 21 Cr. I#. J. 688, followed. 

Criminal revision being review of the 
order of the First Additional Magistrate, 
Moulineingyun, in Criminal Regular 
No. 394 ot 1922, dated 2nd December 1922. 

Mr. E. W. Lambert, for the Petitioners. 

Tne Assistant G jv eminent Advocate, for 
the Crown. 

JUDGMENT.—In Criminal Miscellaneous 
No. 31 of 1922, the Township Magistrate of 
Moulmeingyun in the Myaungmya District 
issued orders under section 144, sub-section 
(i), of the Criminal Procedure Code, direct¬ 
ing the two petitioners to abstain irom 
delivering political speeches within his 
Township. A Police Officer was sent to 
serve these orders, but they were returned 
with the report that the petitioners refused 
to accept service and to sign the orders. 
Thereupon the Township Magistrate tiled 
a complaint in the Court of the First Ad¬ 
ditional Magistrate, Moulmeingy un, charg¬ 
ing the petitioners under section 173 of 
the Indian Penal Code. 

In explaining the particulars of the 
offence, the Magistrate said that the 
petitioners had refused the service of 
•the orders on them and had slated 
that they would neither receive nor 
sign the duplicate orders, knowing 
that they were orders from a com- 
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petent Magistrate, and that they thereby 
intentionally prevented the service of the 
said orders. Evidence was then recorded 
and, in the result, the petitioners were con¬ 
victed and sentenced each to suffer one 
month's simple imprisonment. The 
petitioners then applied to the District 
Magistrate of Myaungmya, praying 
for revision of the convictions and sen¬ 
tences, but were unsuccessful. The learned 
District Magistrate held that the petitioners 
did, in fact, intentionally refuse the service 
on themselves of the Township Magistrate's 
orders under section 144 of the Criminal 
Procedure Code and that, therefore, they 7 
rendered themselves liable to the punish¬ 
ment awarded under section 173 ot the 
Indian Penal Code. He did not go on 
to consider whether the refusal to accept 
service amounted to a prevention of ser¬ 
vice as required by the section. 

The petitioners have now applied to this 
Court for revision on two main grounds, 
viz :— 

(*) that the Township Magistrate was 
not specially empowered to issue an order 
under section 144, Criminal Procedure 
Code, and that, therefore, under clause (i) 
of section 530, Criminal Procedure Coce, 
his proceedings are void; and 

(ii) that no offence under section 173, 
Indian Penal Code, was committed. 

As to the first point, the Township Ma¬ 
gistrate in cross-examination stated that 
lie had been empowered to act under sec 
tion 144, Cr minal Procedure Code, by the 
Deputy Comm ssioner of Pyapon District. 
It does not appear from the record that tie 
Local Government or the District Magis¬ 
trate of Myaungmya District had con¬ 
ferred this power in the Township Magis¬ 
trate, but the Trial Court has fomd, as a 
matter of fact, that the Township Magis¬ 
trate was legally competent, and I do not 
consider it necessary to deal lurtltr 
with this point except to observe that 11 
is desirable in these cases, that the record 
should show, in clear and unmist: keabh- 
terms, the authority under which a. Magis¬ 
trate, taking action under section 144 
Crime' 1 Procedure Code, prn'e < -o 


act. 

As regards the second point 
Assistant Government Adv« 
that the conviction^ vaunot 


. the K .ui • 

. rite •. 


I * 
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tiou 144, Criminal Procedure Code, requires 
that the service is to be effected in manner 
provided by section 134. Section 134, 
Criminal Procedure Code, lays it down 
that “the order shall, if practicable. be serv¬ 
ed in manner provided for service of a 
summons,” aud that “if such order cannot 
be so served, it shall be ncti Sect by proclama¬ 
tion, published in such manner as the Local 
Government may by rule direct, and a copy 
thereof shall be struck up at such place 
or places as may be fittest for conveying 
the information to the person against whom 
the order is made.” Section 60, Criminal 
Procedure Code, provides that the summons 
shall, if practicable, be served personally; 
on the person summoned, by delivering 
or tendering to him one of the duplicates 
nt the summons, aud that every person 
no whom a summons is so served shall, 
if so required bv the serving officer, sign 
a receipt therefor on the back of the other 
duplicate. Section 71 provides that, if 
service in the maimer mentioned cannot, 
by the exercise of due diligence , be effected, 
the serving officer shall affix one of the 
duplicates of the summons to some cons¬ 
picuous part of the house or homestead 
in which the person summoned ordinarily 
resides ; and thereupon the summons shall 
be deemed to have been dulv served. 

In the case of Queen v. P unamalai Nil dan 
(1) it was held that a refusal to receive a 
summons is not an offence under section 
r73 of the Indian Penal C-"»de, and that the 
words “ any manner prevents the service 
cannot apply when the summons is ten¬ 
dered and refused, as it is good service. 

This case has been followed in several 
Indian cases, and it has also been held that 
a refusal to acknowledge service is also 
no offence under the section. 

In Zapantts v. Emperor (2), my 
brother Pratt. as Judicial Commis¬ 
sioner, Upper Burma, held that, since ser¬ 
vice can be effected by tender, under both 
the Civil and Criminal Codes of Pro¬ 
cedure, a refusal to accept a summons, 
when tendered, does not amount to in¬ 
tentionally preventing service of summons. 


(1) 5 M. 199: 1 Weir bo; 6 Ind. Jur. 410; 2 Ind. 

D ?2) ( 57 S ind: , Cas. 02*: 3 IT. B. R (1920) 2021 
21 Or. L. J 6*8. 


P9*3 

The Madras case quoted above was cited 
with approval. 

Considering that the tender itself amounts 
to service, the refusal to accept the 
tender cannot be said to be a preven¬ 
tion of service. What seems to be required 
under section 173, Indian Penal Code, is 
some act of opposition offered to the officer 
serving the process. 

The convictions and sentences are ac¬ 
cordingly set aside; the petitioners are 
acquitted, and tbeir bail-bonds will be 
cancelled. 

Conviction 6* sentences set aside. 

W. C. A. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal revision petition No. 87 B 

uF 1923. 

May 7, 1923. 

Present; — Mr. Kotwal, A. J. 0 . 
BABA- Accused—Applicant 

versus 

EMPEROR— Opposite Party. 
Criminal Procedure Code (Act V of 1898), 
55. 349, 502-— Penal Code (Act X L V of i860), 
s. 53—S ^49, construction of—Order under section 
562, whether punishment — C. P. Criminal Cir • 
cular No. 1-28 para. 6, meaning of—Second 
Class Magistrate, whether competent to try ado - 
lescent accused. 

It is a general rule of criminal jurisprudence 
that only an authority who has heard the evidence 
is competent to decide whether the accused is 
innocent or guilty, and any exception to this 
rule must be strictly construed.{p. 67, cols. 1 & 2.J 
Emperor v. Pam Prasad, 3b Ind. Cas. 8071 
1 2 N. h. K. 146; 18 Cr. L. J. 35 . followed. 

Sectin 349 of the Criminal Procedure Code creates 
one of such exceptions, [p. 67, col. 2.] 

An order under section 562 of the Criminal 
Procedure Code directing release upon probation 
of good conduct cannot be said to be a "punish¬ 
ment” in the sense in which that word is used in 
section 349 of the Code, for it is not one of the 
various kinds of punishment described in sec¬ 
tion 53 of the Penal Code. [p. 67, col. 2.j 

The Central Provinces Criminal Circular No. 
1-2b para. 6, lays down that adolescents should he 
tried by a Magistrate not below the rank 01 a 
Sub-Divisional Magistrate j it does not say that 
a Second Class Magistrate may try an adolescent 
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but must refer the case for punishment to the 
Sub-Divisional Magistrate under section 349 of 
the Crim nal Procedure Code. Such a reference 
is invalid, [p. 68, col. 1.] 

• In a case where adults and adolescents are tried 
jointly, even if the case of the adolescent accused 
can be validly referred under section 349 of 
the Criminal Procedure Code, it is doubtful 
whether the case of the adult accused can be so 
referred, there being no other reason for referring 
the case of the latter except that they have 
been jointly tried with the adolescents, [p. 68, 
col. 1.] 

Criminal revision against the judgment 
of the Sessions Judge, East Berar, Amraoti, 
dated the 12th March 1923, in Criminal 
Appeal No. 31 of 1923. 

Mr. R. R. Jay want, for the Applicant. 

Mr. G. P. Dick, for the Crown. 


ORDER. —The Second Class Magistrate, 
Pusad, tried eight accused jointly for 
rioting and hurt. He found that the 
accused were guilty of the offences but in¬ 
stead of passing sentences himself sent 
the case to the Sub-Divisional Magistrate 
for the reasons appearing in the following 
passage copied from his judgment: — 

“ In these accused, the accused Ganpati is 
2 • years old and Sambha 17 years of age. Both 
being juvenile offenders I am not compe¬ 
tent to pass sentence on them under Criminal 
Circular No. 1-28 paragraph 6. I, therefore, 
submit the proceedings to the Sub-Divi¬ 
sional Magistrate, Pusad, for favour of 
adequate punishment under section 349, 
Criminal Procedure Code ." 

The Sub-Divisional Magistrate after hearing 
arguments, but without taking any evidence, 
wrote a judgment convicting all the accused 
including the two adolescents on whom he 
only inflicted fines. 

At the commencement of his judgment 
the Sub-Divisional Magistrate writes that 
the case was referred to him by the Second 
Class Magistrate as two of ti.e accused were 
adolescents and in the Magistrate’s opinion 
they deserved punishments different in 
kind from what he could inflict. This is 
not a proper interpretation of wliat the 
Second Class Magistrate has written. 

As stated in Emperor v. Ram Prasad (1) 
it is a general rule that only an authority 
who has heard the evidence is competent 

0 decide whether the accused is innocent 

(») 36 Ind. Cas 867 • 12 N. D. JR. 146 5 18 Cr. 

b- J. 35. 


or guilty. Any exception to this rule must 
be strictly construed. Section 349, Cri¬ 
minal Procedure Code, creates one of such 
executions. That section provides,— 

“Whenever a Magistrate of the Second or 
Third Class, having jurisdiction, is of opinion, 
after hearing the evidence for the prose¬ 
cution and the accused, that the accused is 
guilty, and that he ought to receive a punish¬ 
ment different in kind from, or more seveie 
than that which such Magistrate is em¬ 
powered to inflict, or that he ought to be re¬ 
quired to execute a bond under section 106, 
he may record the opinion and submit his 
proceedings and forward the accused to 
the District Magistrate or Sub-Divisional 
Magistrate to whom he is subordinate. 

“ The Magistrate to whom the proceedings 
are submitted may, if he thinks fit, examine 
the parties and rc-call and examine any 
witness who lias already given evidence 
iu the case, and may call for and take any 
further evidence, and shall pass such judg¬ 
ment, sentence or order in the case as he 
thinks fit, and as is according to law.” 

Now, this is not a case where the Second 
Class Magistrate could not have inflicted a 
sufficiently severe punishment on the ado¬ 
lescent accused, nor does the Magistrate pro¬ 
fess to refer the case on that ground. Again, 
it is not a case where the Magistrate consid¬ 
ered that punishment different in kind from 
what he was competent to inflict w'as ne¬ 
cessary. The learned Standing Counsel states 
that the Secoud Class Magistrate probably 
desired the case to be dealt with under 
section 562, Criminal Procedure Code, and, 
therefore, he contends, the Magistrate may 
be said to have been of the opinion that 
the adolescent accused should receive a 
punishment different in kind from what 
lie was empowered to inflict. In my 
opinion an order under section 562 directing 
release upon probation of good conduct 
cannot be said to be a punishment. It is 
not one of the various kinds of punishments 
described in section 53 of the Indian Penal 
Code. Under section 562 the sentence of 
punishment is postponed and something 
which is not a punishment is substituted 
therefor. In any case, the Magistrate v 1C 
not referring the case 011 that ground. U ;• 
sole reason was that he was not eomr :lo?d 
to p.’.ss any sentence at all on tl e ad**1- '-.onl 
accused under the Judicial Commissions s 
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Circular. He has, however, mlsunder- 
stood the Circular. The Circular states 
that adolescents should be tried by a 
Magistrate not below the rank of a Sub- 
Divisional Magistrate. It does nol say 
that a Second Class Magistrate may try 
a,i adolescent but mubtiefer the case for 
punishment to the Sub-Divisional Magis¬ 
trate. 

There being no cose for reference under 
section 349 the reference was contrary to law 
and as it resulted in the accused being 
sentenced by a Magistrate who had not 
heard the evidence at all, it must be deemed 
to have prejudiced the accused and resulted 
in a failure of justice. 

Jt is, moreo\er, doubtful whether in 
a case where adults and adolescents are 
tried jointly e\en it the case of the 
adolescents could have been validly 
referred under section 349, that of the 
adult accused jointly tried with them 
could also ha e been so referred t 
there being no other reason for referring 
the case of the latter except that they have 
been jointly tried with adolescents. 

The con.ictiou and sentence by the Sub- 
Pi visional Magistrate are set aside. The 
Second Class Magistrate was not legally 
incompetent to try the case but as required 
by the Circular the case ought to have been 
tried by a Magistrate not below the rank 
of a Sub-Divisional Mag strate, I direct 
a trial de now by a Magistrate compe tent 
under that Circular. This order governs 
also Criminal Revision Applications Nos. 
89 > 13 to 91-B of 1923. The bail bonds of 
such of the applicants as are on bail will be 
cancelled. 

z. if. Conviction < 5 * sentence set aside. 


RANGOON HIGH COURT. 

Criminal Revision Petition No. 1016 of 

1922. 

February 9. 1923. 

Present:- Mr. Justice Pratt. 

NGA PO TIN-—PKiiiiONEtt 


versus 

NGA PO SAUNC and another— 

Resfon dents. 

Criminal Premdmrt Gedo [Att V •/ iM). «• 


11923 


I45, 439 —Proceedings under s. 145 —Preliminary 
finding, necessity of—Finding as to possession — 
Order uithout jurisdiction — Uexision. 

In the absence of a preliminaty finding as to 
the existence of a dispute concerning land likely 
to cause a breach of the peace, a Magistrate is 
not justified in taking any action under section 
145 of the Criminal Procedure Code. [p. 68, col 2.] 
In a proceeding under section 145, Criminal 
Procedure Code, the scope of a Magistrate's in¬ 
quiry is limited to a finding as to possession, and 
on that finding the only order which he legally esn 
pass is one de* loring tv inch of the disputing parties 
is entitled to possession and foibioding all dis¬ 
turbances of his possession until evicted in due 
course of law. A finding with respect to the 
merits of the claims of the respective parties 
to a Tight of possession of the subject of dispute 
is a finding wholly without jurisdiction, [p. 96, 

col. 1 ] . . 

Although the High Court has no re visional juris¬ 
diction with respect to proceedings under section 
145, it will nevertheless inteiieie witL an ciaer 
which is without jurisdiction. Ip. 69, col. 1.] 
Criminal revision against the older of 
the Sub-Divisional Magistrate, Thazi, in 
Criminal Miscellaneous No. 95 of 1922. 

Mr. Ganguli, for the Petitioner. 

Mr. Ciudterjee, for the Respondents. 


JUDGMENT.— This is an application for 
revision of an order purporting to be passed 
under section 145, Criminal Proceduie Cede, 
directing the applicant, Maung Po Tin, 
to evacuate certain laud and to refiain from 
interfering with the working of the land 
by Maung Tha Shun, Maung Po Saung 

thnir tenants. 


Applicant, Po Tin, himself asked for an 
order against the present respondents 
and the Magistrate proceeded to deal 
with his application with complete dis» 
regard of the express provisions of the 
Criminal Procedure Code. 

He failed to record a preliminary finding 
that he was satisfied that a dispute likely 
to cause a breach of the peace existed and 
without this he was not justified in taking 
auy action under section 145. 

He then issued notice to respondents 
to put in statements of their rights to the 
land instead of to the parties to put in 
statements of their respective claim, as 
respects the fact oj actual possession of the 
land in dispute. 

He, then, in the course of the enquiry, 
went at considerable length into the question 
of the title of the part.es although sub¬ 
section (4) expressly lays down that it is 

the duty of the Magistrate to decide whether 
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any and which of the parties was, at the 
date of his preliminary order, in possession 
of the subject in dispute without reference 
to the merits of the claims of any of the par¬ 
ties to a right to possess the subject of dispute. 
Oa the facts, the Magistrate found that 
Maitng Po Tin was in possession and did 
not find that he had forcibly or wrong¬ 
fully dispossessed the respondents witliin 
two months of date of the order. 

If he proposed to pass any order under 
section 145 therefore, the only order the 
Magistrate could legally pass on his findings 
as to possession was one declaring Maung 
Po Tin to be entitled to possession and 
forbidding all disturbances of his posses¬ 
sion until evicted in due c >urse of law.\ The 
Magistrate, however, proceeded to lay 
down the proposition that it is presumed 
that possession means rightful possession, 
and under cover of this wholly unwarranted 
presumption which is entirely opposed to 
the spirit of the section, held that, because 
Maung Tin, who mortgaged the land to 
Maung Po Tin, had already signed on agree¬ 
ment consenting to the distribution of 
the estate of which the land forms part, 
the land must be held to have been in pos¬ 
session of Maung Tha Shun. 

This finding was wholly without juris¬ 
diction, and deliberately went behind the 
actual fact of possession to which the in¬ 
quiry is strictly limited by law. It was an 
adjudication on the merits in contradic¬ 
tion to the actual facts as to possession 
and was opposed not merely to the txpress 
provisions of section 145 but to an array of 
case-law on what constitutes possession 
under the section. 

Although the High Court has no revision- 
al jurisdiction with respect to proceedings 
under section 145 there is ample authority 
for interference, when, as in the present 
instance, the order although purporting 
to be under section 145, is in susbstance 
not justifiable under the section; or, in other 
words, is without jurisdiction. 

In the proceedings now in question there 
Ins been a distinct abuse of the jurisdiction 
ot the Court. 

I set aside the Magistrate’s order. 

W. c. a. Order set aside. 


CASBSw 


OTJDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 127 of 1923. 

May 2 q, 1923. 

Present: —Mr. Dalai, J. C. 

BHAGWATI PRASAD— Appellant 

versus 

EMPKROR— Respondent. 

Penal Code (Act XLV of i860), s. 84— Un- 
soundness of mind—Prior and subsequent con¬ 
duct of accused. 

In order to bring a case within the purview 
of section 84 of the Penal Code, the accused must 
satisfy the Court that his unsoundness of mind 
is of such a nature and degree that by reason there¬ 
of he is incapable of knowing the nature of the 
act or of knowing that he is doing what is either 
wrong or contrary to law. [p. 71’ Col. 2.] 

Muhammad Husain v. Emperor, 18 Ind. Cas. 
641, 15 O. C. 321; 14 Cr. t. J. 81, Emperor v. Harka, 
A. W. N. (1906) 193; 4 Cr. L. J. 88, referred to 
and distinguished. 

In a case where an accused sets up the plea of 
insanity, the Couit can judge only by inference 
to be derived from the prior and subsequent con¬ 
duct of the prisoner as to the state of his mind 
at the time of the commission of the offence, 
[p. 71, col. 2.] 

Appeal against an order of the Sessions 
Judge, Lucknow, dated the 17th/19th 
February 1923. 

Messrs. Niamat Ullah, Hakim Uadln, 
N.izir Uddin, and Rabi Shankar, for the 
Appellant. 

The Government Pleader, for the Crown. 

JUDGMENT. —Bhagwati Prasad, about 
24 years of age, was convicted by the 
learned Sessions Judge of Lucknow of 
two offences under section 3 .2, Indian Penal 
Code, of causing the deaths ot two old women 
Musammat Rallo, a Kaharin, anti Mu- 
sammat Rani, a Brahman. The murders 
were committed on iotb February 
1922, and the order of the lernud Sessions 
Judge was passed on 17th February IQ23. 
In appeal it is admitted that the two mur¬ 
ders were committed by Bhagwati Prasad. 
All the tnree assessors in the lower Co T, rt 
were of the same opinion. The fin ting, 
therefore, of the lower Court is upheld that 
Bhagwati Prasad committed the act*, al¬ 
leged by the prosecution. 

The question of difficulty Is whether by 
reason of unsoundness of mind he was *u - 
capable of knowing the nature of the act 
alleged as constituting th$ murder, ox that 
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his act was wrong or contrary to law. The 
circumstances in which the two women 
were murdered are not in doubt and can 
easily be told. At about 8-30 p.m- 011 the 
night of the 10th February 1022 cries were 
heard coming from the direction of the 
accused’s portion of a house in which he 
lived separately from his two brothers, 
Babu Sheo Prasad and Babu Ajudliia Pra¬ 
sad. These two brothers on hearing the 
cries went out and saw the prisoner beat¬ 
ing the woman Musammat Rani with a 
piece of wood. The woman was hit on 
the head and so badly injured at the time 
that w T ith difficulty she crawled to Sheo 
Prasad’s quarters. Sheo Prasad went to 
the Police outpost and a Head Constable 
arrived at the house with two constables. 
The prisoner made no attempt to run au'av 
or conceal himself. When the Police ar¬ 
rived they, with others, went inside the 
prisoner’s room and made a discovery, which 

was to find the dead body of another women 

• 

Musammat Kallo lying on a bed inside the 
prisoner's room. There were injuries on 
the head of this woman and a considerable 
amount of blood had dropped from the 
bed and collected in a pool near it. Mu¬ 
sammat Rani died from the effects of her 
injuries on the 12th of February. Ihe 
post mortem examination of the two 
women disclosed several contused wounds 
about tlie head. On the body of Mu¬ 
sammat Kallo there were seven contused 
wounds, five of them round about the left 
car. The medical opinion was that death 
was due to the fracture of the skull bones 
and that the wounds were probably caused 
by a blunt weapon. Musammat Rani also 
showed symptoms of death from the frac 
line of the skull. 

The appellant so far has said very littic 
about the crimes. It is in evidence that when 
the Police arrived and the Havildur in 
the presence or the prisoner called nut 
' Who committed this act ?” the con¬ 
stable replied pointing to the prisoner 
‘‘This is the man” and the Havildur said 
“ arrest him lie has shed blood ” the | n.-ancr 
uttered the words “ a nest me, I have shed 
blood.” The inquiry prior 10 commitment 
started almost immediately; anal on 22nd 
of February 1922. the Committing Magis¬ 
trate was unable to obtain an} response 
from the prisoner to questions put to him. 


[*923 

When the prisoner was put up on his trial 
in April 1922 in the Court of Session it w'as 
found that, by reason of unsoundness of 
mind, he w>as incapable of making his 
defence. During that inquiry Colonel Cle¬ 
ments, W'ho had the prisoner under obser¬ 
vation from the Sth March 1922 to the 
38th of April 3922, was examined as a 
witness. The prisoner was not placed 
under medical observation prior to the 
Sth of March 3922. The Medical Officer 
was satisfied from his observation that the 
prisoner was insane and was not simulat¬ 
ing signs of sanity. He took no interest 
in the observation kept on him, and was 
indifferent to what w-ent round. He was 
morose and had fixed delusions. He com¬ 
plained of the visit of a black man every 
night at 3 a.m. who stayed w r ith him 
lor an hour or two, seized and beat 
him. During this observation the 
prisoner was not able to distinguish right 
from wrong and was not responsible for 
his actions. This was the view of the Medi¬ 
cal Officer and the prisoner was kept in 
a Lunatic Asylum until the begim irg of 
this year. In February he was considered 
capable of making his defence, and so 
wms put on his trial. All the three assessors 
were of opinion that by reason of unsound- 
ness of mind the prisoner did not know 
the nature of his act, or that he was doing 
wrong when he committed the murder. 
As already stated, the learned Sessions Judge 
disagreed. What the learned Judge has 
said in his interesting judgment is 
that the prisoner, by reason of vnsourd- 
ness of mind and delusions, believed in 
power to be obtained through human sacri¬ 
fice, and that he killed the two women under 
the effect of this delusion. The learned 
Judge was of opinion that the prisoner 
should 1 e dealt with as if the facts w r ith 
respect to which the delusion existed w ere 
real. Even if the facts were real, human 
sacrifice would not be justified, so the ap¬ 
pellant must have known that he was doing 
wrong when he committed the murders. 
This theory as to the appellant’s belief 
in the power to be gained by human sacri¬ 
fice is based on the contents of two ver¬ 
nacular books Kali-ha-pur an and Iv.dav - 
jut. The learned Goveri mert Pleader, who 
has taken considerate pairs over this 
mailer, has been unable to find the book 


INDIAN CASES. 


71 


Vol. 74] 

BHAGWATI PRASAD V. EMPEROR. 

Kali-ki-puran. Two chapters of that hook 
are on the file. The book Indarjal is pro¬ 
duced in this Court. It is, however, ad¬ 
mitted that neither book was found in the 
possession of the prisoner, and both were 
put in by the investigating officer to sup¬ 
port the possibility of the prisoner having 
such delusion. There is no evidence of 
any kind which would entitle this Court 
to draw the inference that the prisoner 
had ever read either book. Indarjal con¬ 
tains references to owls and to certain 
charms obtained from the feathers of that 
bird. The prisoner kept owls and decked 
himself with the feathers of the bird. This 
connection, however, is not sufficient to 
establish the prisoner's belief in human 
sacrifice and that he killed the two women 
as such sacrifice. 

There can be no doubt that the prisoner’s 
mind had been unhinged and that he had 
shown signs of insanity since May or June 
1021. His behaviour was generally peculiar. 
He wore a garland of animal bones and 
tied amulets of red cloth round his arms. 
There is evidence that he had delusion of 
such an amulet placed in his mouth render¬ 
ing him invisible. Another delusion of his 
was that a black man and others followed 
him with guns with the intention of shoot¬ 
ing him. Two or three hours prior to the 
murder he had complained to both his bro¬ 
thers that the black man was after him 
to shoot him. Ten days prior to the mur¬ 
der he h ul h t the witness Sheo Darshr.n 
from behind with a stick. The learned 
Sessions Judge appears to accept this irci- 
deit as evidence of the appellant's desire 
for human sacrifice, but the inference ap¬ 
pears tome to be farfetched. Obviously, 
the prisoner was so deranged in his mind 
for months prior to the occurrence that it 
would not be said with certainty what parti¬ 
cular delusion impelled him to commit a 
certain act. The present case, in my opin¬ 
ion, stands by itself because we have no 
indication from the pr soner's future acts 
as to the state of his 111 nd at the time of 
the comm ssion of the offence. In the case 
quoted by the learned Judge of Muhammad 
Husain v. Emperor (1) and in Emperor \. 


Harka (2) the Court obtained considerable 
help from the words and acts ol the prisoner 
to draw the conclusion that the prisoner 
in each case knew that the act he was com¬ 
mitting was wrorg in law. In the Allah¬ 
abad case the Sadhu i who had killed a child, 
admitted his knowledge of the act being 
wrong and explained that a Goddess had 
told him that if he killed some one she will 
appear before him in person. In the Oudh 
case the prisoner went to the Police Sta¬ 
tion and made a specific report as to the 
ircidents which led to bis ccnmitbig li e 
murder of his wife. The majority of Judges 
correctly laid down with ref era ce to lie 
facts of that cr.se that the burden lay on 
the accused to satisfy the Court that 1 is 
unsoundness of mind was of such a nature 
and degree that by reason thereof he was 
incapable of knowing the nature of the 
acts or of knowing that he was doing what 
was either wrong or contrary to law. In 
the Oudh cases and similar cases the pri¬ 
soners suffered from delusions and from 
temporary fits of insanity and were able 
actively to defend themselves when tried. 
In the present casethe prisoner has appeared 
to me to have been always on the brink 
of insanity and Ins participation in the 
trial before the lower Court was exceedingly 
slight. He contented himself by a denial 
of the commission of the murders and had 
not the capacity to give any explanation. 
The medical witress gave an opinion which 
may be an explanation that the prisoner h?s 
possibly forgotten the incidents ol the lotli 
of February 1922. In a case like the pre¬ 
sent, a Court can judge only by inference 
to be derived from prior and subsequent 
conduct of the prison er as to the state of 
his mind at the time of the commission 
of the offence. The circumstances of the 
present case are such that the only possible 
inference, in my opinion, is that the appel¬ 
lant was incapable of knowing the nature 
of the act or that it was 'wrong. Onewc 111; n 
was an old servant of the family and an¬ 
other a harmless dependent. There wrs no 
motive for the murder. The appclhni 
made no attempt to disappear alter the 
murder, or to offer any explanation in 


(1) 18 Ind. Cas. 6411 15 0 . C. 32i( 14 Cr. I,. 

J. 81. 


b:) A, W. N. (iyo6) 193; 4 Cl'. I,. J. 
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extenuation of his crime. His words after 
the murders'* Arrest me, T have shed blood" 
were merely a mechanical repitition of 
words spoken in his presence. He lock 
no interest in the inquiry prior to committal 
and the very first time the Medical Officer 
saw him he was found to be quite insane. 
For months prior to the occurrence he had 
shown symptoms of insanity, and it was 
after a stay of nearly a year in the Lunatic 
Asylum that he was considered to be in a 
fit state to undergo bis trial. The infeience 
seems irresistible to mv mind that the 
appellant has been in a continuous state 
of insanity, and whatever act he did he 
did in an irresponsible way and did not 
know the nature thereof or that it was 
wrong if it happened to be a wrong act 
according to law. 

I set aside the convictions under section 
302, Indian Penal Code. I hold that the 
appellant did commit the acts which 
would have been murders except for his 
unsoundness of mind which brought his 
acts under the provisions of section 84 
of the Indian Penal Code’ I direct him 
to be kept in safe custody in the Lunatic 
Asylum at Bareilly. Until he is removed 
to the Lunatic Asylum he shall be kept in 
safe custody and under proper control in 
the prison where he may happen to be im¬ 
prisoned at present. The learned Sessions 
fudge of Lucknow shall be requested to 
lake proper action for the carrying out 
of this order and the submitting of infor¬ 
mation and of a history sheet to the Local 
Government. 

o. h. Conviction net aside. 


LOWER BURMA CHIEF COURT. 

Criminal Revision No. 355-B of 1921. 

January s. 1922. 

Present: —Mt. Justice Pratt. 

Mrs. MAY BOUDV1LI.E—Petitioner 

vers us 

KM PE R OR—Op posite Pa k t y . 

Criminal Procedure Code ( Act V oj 189a), s. 202 
— Mari irate holding preliminary inquiry, whether 
debarred from trying case. 


'-n.orso. LI923 

The mere fact that a Magistrate holds a preli¬ 
minary inquiry into the troth of a complaint, does 
net incapacitate him frem trying the iese. 

Queen-Empress v. Maganlal, Rat. Un. Cr. C. 
530; Cr. Rg. No. 63 of 1890, followed. 

Criminal revision fiom a decree of the 
Sub-Judge. Tenasserim, dated the 6th 
August 1921. 

Mr. Robert inn, for the Petitioner. 
ORDER.—Applicant, May Boudville, was 
convicted of criminal breach of trust by the 
First Additional Magistrate, Tavoy. On 
appeal the learned Sessions Judge consider¬ 
ed that the Magistrate ought not to have 
tried the case as he had already in a prelimi¬ 
nary inquiry come to the conclusion that 
there was sufficient evidence to justify a 
prosecution. The Sessions Judge, therefore, 
without going into the merits of the case, 
set aside the conviction aud sentence, and 
ordered a re trial. This order I am now 
asked to revise and dispose of the case on 
its merits. 

The trial before the Magistrate was per¬ 
fectly regular and the fact that he had held 
a preliminary inquiry did not incapacitate 
him from trying the case. 

If this view were to be adopted then 
every Magistrate who held a preliminary 
inquiry into the truth of a complaint would 
be debarred from trying the case. 

There is no reason to consider that tie 
Magistrate was prejudiced or that accused 
did not have a fair trial. The record of 
the Magistrate is as full as the law re- 
quire» it to be and the judgment of the 
Sessions Court, in my opinion, discloses no 
valid reason for ordering are-trial. 

There was ample evidence on the record 
to enable the Sessions Judge to decide the 
apj>eal on its merits, and there is no reason 
to suppose fresh evidence would be forth¬ 
coming at a re trial. 

It is quite simple to separate the irrele¬ 
vant and inadmissible evidence on the 
record. 

I do not think, however, that this Court 
should pass orders on tbe merits on revision. 

Following the procedure adopted by the 
Bombay High Court in Queen-Empress v. 
Maganlal (1), I set aside the order of the 
Sessions Court on appeal and direct that 
the appeal be re heard on its merits by the 
same Court. 

w. A. Order set aside. 

(1) Rat. Un. Cr. C. 530; Cr. Rg. No. 63 of 189c; 
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PATNA HIGH COURT. 

Criminal Revision No 328 of 1923. 

June 19, 19-3- 

Present: —-Mr. Justice Macpherson. 

JASURAM MARWART and others— 

Petitioners 

versus 

EMPEROR—Opposite Party. 

Penal Code (Act XL V of i860), s. 97—Private 
defence of property — Possession, re-taking of. 

The fact that a person has title to a plot ot 
land, does not give him the right to forcibly eject 
a trespasser in peaceful possession of the same. 
His remedy is to eject him by civil process. 

The right of private defence cf property does 
not cover a case of taking or re-taking possession 
by means of criminal force or show of criminal 
force. 

Criminal revision from an order of the 
Deputy Magistrate, Monghyr, dated the 
31st January 1923. 

Mr. G. C. Pal, for the Petitioners. 

JUDGMENT. —This is an application 
for revision of the conviction of the four 
petitioners by the Deputy Magistrate of 
Monghyr, of an offence under section 143 
of the Indian Penal Code and the sentence 
of fine of Rs. 60 each, which conviction and 
sentence have been upheld on appeal by 
the Sessions Judge of Monghyr. 

The facts alleged were that the 
complainant, Jawahir Ilalwai, took 
settlement from the landlord of a 
piece of waste land in Jamalpui Bazaar 
in Tanuary 1922, obtained permission 
from the Municipality in May to erect a 
fuel gola upon it, and sold fuel there for se¬ 
veral months until the nth October when 
a mob of some twenty persons including 
the petitioners came to the plot and 
cleared it of the fencing and all its 
contents. The Trial Court found that 
the complainant was in actual peaceful 
possession of the disputed land, and that 
although the petitioners and others have 
right and title to the same, they were not 
,in actual physical possession but without 
justification came to the land to assert 
•possession by force. In appeal the learned 
Sessions Judge found that 1 here could be 
. no doubt that the complainant actually 
"managed to obtain possession of the 
laud" in dispute in January 1922 and wag 


in possession thereof on the date of 
occurrence, even if the petitioner, J a sure m, 
had title it was not clear that he had £ c- 
tually obtained possess on at any tame 
of the small plot ofpariy land in dispute 
and it was certainty the complainant who 
was in possession at the date of occurrence. 
He found also that the occurrence took 
place and the complainant's gel a had teen 
demolished as alleged, and that the four 
petitioners were me inters oi the unlawful 
assembly, the common object of which wis 
to take possession by criminal force or 
show thereof of the land on which com¬ 
plainant had his gola. 


It is contended that upon the facts 
found the case does not come within 
the definition of unlawful assembly inas¬ 
much as the land being the property of the 
petitioner, Jasuram, the complainant was 
a trespasser whom Jasuram was entitled 
to eject from the land. I am unable to 
accede to this contentton. Id the first 
place, it is not quite clear on 
the findings of the learned Sessions 
Judge that this small part of waste 
land was within the area purchased by 
Jasuram. But even if it was, the finding 
is that he certainty had not been in posses¬ 
sion for many months while the com¬ 
plainant had been and had carried on 
his gola on the land. Possibly Jasuram 
may have a right to eject complainai t 
from the plot by civil process. But he 
is not within bia rights when he takes a 
mob of men and forcibly clears the person 
in possession of the land in respect of 
which he has only title- without j obs¬ 
ession. The right of private defence of 
property does not avail him, section 99 
of the Penal Code expressly sets out that 
there is no right of private defence in cases 
in which thereistime to have recourse to 
the protection of the public authorities 
who in this instance were close by. Hint 
right does not cover a case of taking or re¬ 
taking possession by means of crimiwJ 
force or show of criminal force'as in the 
present instance. 


In my opinion thelearned Sessions judge 
vas entitled upon the record belore him 
;o come to the conclusion, of fact a' >. oicn 
ie has arrived, he has correctly a.ppned 
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the law to the facts and there is no reason 
to interfere with his decision. 

The application is rejected. 

M. i>. J. & k. h. Application rejected. 


RANGOON HIGH COURT. 

Criminal Revision Petition No. 12B 

OF 1923. 

February 15, 1923. 

Present: —Mr. Justice May Oung. 
AHMED EBRAHIM— Ap p fi.la n i 

versus 

Hajee A. A. CANNY— Respondent. 

Penal Code ( Act XL V of i860), 5. 406— Crimi¬ 
nal Procedure Code (Act V 0/1898), s. 170— 
Criminal breach of trust—Place of t>ial oj offence 
•—Loss to tene/iciary, whether "consequence" 
of offence. 

For the application of section 179 of the Crimi¬ 
nal Procedure Code it is essential that the offence 
should depend on the act done and on the conse¬ 
quence which has ensued, (p. 75, cois. 1 & 2.] 
Stmhachalam v. Rati Kanta Laha, 41 lud. Cos. 

1 >,S; C. 9*2: 21 C. W. N. 573 ; 25 C. L. J. 15 *: 

15 Cr. I,. J. 762, followed. 

The loss caused to a person by an ail of mis¬ 
appropriation of his property by another is not 
an essential ingredient of the offence of crimi¬ 
nal misappropriation. The offence is complete 1 
the conversion is done with the intention of 
causing wrongful gain to the offender irrespective 
of any loss which may ensue to any other person. 
The offence does not depend on the consequence 
which has ensued but only on the act which 

has been done. [p. 75 . co \ 2 *J . u r ... 

In re liambilas, 26 Ind. Cas. 136; 38 M. 639. 

16 M. I.. T. 505: (* 9 M) M- W. ^ T - 8 9 T. 29 M- L. J. 

i7V is Cr. L. J. 688, George Langmdqe v. 
Grace Athens. 17 Ind. Cas. 792; 35 A. 29; 10 
A. L. J. 431; 13 Cr. L. J. 85b, Stmhachalam v. 
Pali Kanta Laha, 41 lud. Cas. 138; 44 C. 912, 21 
C. W. N. 573 : 25 C. L. J. 45*; lS Cr * ^ J* 

followed. . 

Therefore, a person cannot prosecute auotner 

for criminal misappropriation of his property 

under section 179 of the Criminal Procedure Code 

at the place of liis own residence on the ground 

that, as a consequence of the act of the accused, 

wrongful loss was caused to him at that place. 

tP- 75 . cols. 1 & 2.] . , 

Criminal revision against the order 

o' the Eastern Sub-Divisional Magis¬ 
trate, Rangoon, dated the 14th December 


[1923 


1922, passed in Crim’nal Regular Trial No. 
828 of 1922. 

Mr. Patkcr, for the Appellant. 

Mr. My a Bit, for the Respondent. 

JUDGMENT.—The complainant, a dealer 
in silk goods, had agencies at Kobe and 
Yokohama in Japan. Tie accused was 
h:s agent ;.t Kobe, and the afent at 
Yokohama was Sulaiman. On the 28th 
September 1Q20, the complainant remitted 
a. sum of Rs. 10,000 yen to the accused with 
instructions to pay the same to Sulaiman; 
the sum is stated to have been received 
by the accused, who, however, failed to 
pay It to Sulaiman and misappropriated 
it. Later, another sum was remitted and 
the accused misappropriated a portion of 
it. 

Tlie complainant, therefore, filed his com¬ 
plaint in Rangoon whence the moires were 
sent through a bank indicated by the 
accused. The latter pleaded in limine 
that, in v ew of sect’on 188 of the Cr’i inal 
Procedure Code, the Court has no jurisdic- 
t’ on unless the sanct on of the Local Govern¬ 
ment ’s fir..t obtained. The learned Ma¬ 
gistrate acquiesced in this and directed 
the complainant to procure the necessary 
sanction. The complainant applies in re- 
vis on and seeks to have the Magis¬ 
trate's order set aside on the main 
ground that, since wrongful loss was caused 
to him at Rangoon and such loss was a 
consequence of the accused's act, the 
offence is triable by the Rangoon Court 
under sub-section (2) of section 181, read 
with section 170. 

In Abdul Salam v. Ramnewal Singh 
(1) a precisely similar contention was 
considered by the Judicial Commissioner of 
Upper Burma (now my brother Pratt). 
The case of Queen-Empress v. O'Brien (2), 
Ganeshi Lai v. Nand Kishore (3) In re 
Rambilasfa) and Pajani Binod Chakravarti 
v. All India Banking and Insurance Coni' 


(1) 54 Ind. Cas. 677; 3 U. B. R. (1919) 172; 21 

Cr. L. J- 149- , ^ 

(2) 19 A. 111; A. W. N. (1896) 191; 9 Ind. Dec. 

g j j2. 

(3) 15 Ind. Cas. 3 * 9 : 34 A - 4 8 7 » 10 A * b 

45 (4) 3 26 Ind^ Cas. 9 13<>: 3 8 M - 6 39 J *6 M. L.T. 
505 (19*4) M. W. V. 894; 29 M. L. J. 175: *5 
L. J. 088 . 
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pany, Ltd. (5) were referred to, and it was 
held that section 179, Criminal Procedure 
Code, does not apply in circumstances 
as such appear in the proceeding.. 

The question whether loss resulting from 
criminal breach of trust can be said to be 
such a consequence as completes the offence 
was further considered by the Allahabad 
High Court in Ge.rge Langridge v. 
Grjce Atkins (6), and it was held by 
Muhammad Rafique, J.. following O'Brien’s 
case (2) and Mahadeo v. Emperor (7) 
and distinguishing Ganeshi Lai v. 
Nand Kishors (3), that in a criminal 
breach of trust loss to the victim is a conse¬ 
quent which completes the offence. The 
element of "wrongful gain” was i.ot, 
app. e.tl.', taken into account. 

The same point came up before a Bench 
of the Madras High Court in In re Rambilas 
(4), in which all the Allahabad cases re¬ 
ferred to above were cited and commented 
upon. The effect of section 179 of the 
Criminal Procedure Code, read with section 
405 of the Indian Penal Code, was con¬ 
sidered and the finding arrived at was as 
follows:—“ The offence of criminal breach 
of trust is completed (assuming a prelimin¬ 
ary trust) by the misappropriation or con¬ 
version of the property (in this case the 
cash proceeds of the hmdi s) dislonestly, 
i.e„ with the intention of causing wrongful 
gain or wrongful lo s. It is only the 
intention which is essential. Whether 
wrongful gain or loss actually results is 
immaterial; it is a consequence, but no 
essential part of the offence, and a person 
is not accused of the offence by reason 
of it." 

The Bench, therefore, decided to follow 
the ruling of Karamat Hussain, J., in 
Ganeshi Lai v. Nand Kishore (3). Their deci¬ 
sion was in turn followed by a Bench of 
Calcutta High Court in Simhachalam v. 
Rati Kanta Laha (8), wherein it was thus 
laid down:— 

“Now for the application of section 179 
it is essential that the offence should de- 

(5) 22 Ind. Cas. 192: 4 1 C. 3 °. 5 : 17 c - w * 
1207; 15 Cr. L. J. 4 8 - 

(6) 17 Ind. Cas. 7925 35 A. 29; 10 A. I.. J. 
431 * 13 Cr. L. J. 856. 

(7) 6 Ind. Cns. 563; 32 A. 397; 7 A. L. J. 319; 
11 Cr. L- J. 372. 

(8) 41 Ind. Ca3. 13S; 44 C. 912: 21 C. W. N. 
573 ‘. 25 C. L. J. 45 D 18 Cr. h. J. 762. 


pend on an act done and on a consequence 
which has ensued. But loss to one person, 
though a normal result of an act of misap¬ 
propriation by another, is not an essential 
ingredient of the offence of criminal misap¬ 
propriation. The offence is complete if 
the conversion is done with the intention 
of causing wrongful gain to the offender, 
irrespective of any loss which may ensue 
to any other person. The offence does not 
depend on the consequence which has 
ensued, but only on the act which has be. n 
done. Section 179, therefire, does not in 
terms apply." 

In this view I agree. Applying it to 
the present case, it is clear that the con¬ 
version took place in Japan, that the ac¬ 
cused intended wrongful gain for himself 
in that country and that, therefore, the 
offence was committed there within the 
meaning of section 181 (2). No signifi¬ 
cance can be attached to the circumstance 
that the Rangoon Bankers to whom the 
complainant actually paid the monies 
were indicated by the accused and were 
hence, in a sense, his agents. The amounts 
were actually received by the accused at 
Kobe and it was only after their receipt 
that he misappropriated them. 

The Rangoon Court had, therefore, no 
ju isdiction to entertain the complaint, 
unless specially empowered to do so under 
the provision of se lion 18.S. 

The application is dismissed. 

N. h . .4 tlicatio dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 533 of 1922. 

November 29, 1922. 

Present; —Mr. Justice Stuart. 

DINA NATH -Applicant 

versus 

NEK RAM-Opposite Pauiy. 

Criminal Procedure Code ( Act V of 1098), 
s. 105, applicability of — Perjury before District 
Judge as Registrar—Sanction for Prosecution— 
District fudge, jurisdiction of. 
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A District Judge has no jurisdiction to sanc¬ 
tion a prosecution for perjury in respect of an 
affidavit sworn before him as District Regis¬ 
trar. To such a case section 195, Criminal Pro¬ 
cedure Code, has no application. 

Criminal appeal from an order of the 
District Judge, Agra. 

Mr. J. M. Baiterji, for the Applicant. 

Mr. Narain Prasad Asthana, for the 
Opposite Party. 

JUDGMENT. —The sanction cannot stand 
either on facts or law. In the first place, 
on the face of it, Dina Nath has not com¬ 
mitted perjury because the assertions 
which lie made were, according to his 
affidavit, not from liis personal knowledge 
but from what he had been told, and there 
is nothing whatever to show that these 
assertions were not correct. Apart from 
that, the District Judge could not pos¬ 
sibly sanction a prosecution for perjury 
in respect of an affidavit sworn before 
him as District Registrar. Section 195 
of the Criminal Procedure Code has no 
application. 

I allow this application and set aside 
the proceedings of the District Judge, 
dated the 25th September 1922, ordering 
the prosecution of Dina Nath on a charge 
under section 193 of the Indian Penal 
Code. 

w. C. a. Application allowed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 377 of 1923. 

May 22, 1923. 

present: —Mr. Justice C. C. Chose and 
Mr. Justi.e Cuming. 

H. K. BHRl »WAR—Coupeainant— 

PliT IT tONER 
versus 

Kao Sahib C. S. R. RAO— ACCUSED- 

OPPOSITE Party. 

Penal Code ( Act LX V of i860). 
(Latins—Loss, UktHhood of. 


CASES. 


The petitioner, a Book-maker of the Calcutta 
Royal Turf Club, allowed the opposite party 
to take bets on credit. In respect of debts 
due to the petitioner on account of 
bets the opposite party gave the petitioner 
a cheque and the petitioner, relying on the 
assurance of the opposite party that there 
would be no difficulty in getting the cheque cashed, 
allowed him to take further bets on credit and 
the opposite party became further indebted to 
the petitioner. Thereafter, the petitioner pre¬ 
sented the cheque for payment and it was dis¬ 
honoured. Then he applied to the Magistrate for 
process under section 417 Indian Penal Code: 

Held, that it could not be said that the act which 
the petitioner was induced to do by reason of the 
deception, caused or was likely to cause loss 
or damage to him as it did not follow that h:.d 
the petitioner refused to take bets on credit, 
the opposite party would have made the same 
wagers in cash, and that, therefore, the case did 
not come within the four comers of section 4x5, 
of the Penal Code. [p. 77, col. 2.] 

Do bus Monmotha Nath Mukheriee and 
Narain Chandra Kar, for the Petitioner. 

JUDGMENT. 

Ghose» J.—In this case a Rule was 
Issued, calling upon the Chief Presidency 
Magistrate of Calcutta to show cause why 
the order dismissing the petitio er's 
complaint should not be set aside and why 
further enquiry Into the said complaint 
should not be made and process issued 
against the opposite party under section 
417, Indian Penal Code, or su'en otter 
further order made as to this Court might 
seem fit and proper. 

The facts giving rise to the application 
on which the Rule was issued, are as fol¬ 
lows :—The petitioner is a licensed Book¬ 
maker of the Calcutta Royal Turf Club 
and lias a permanent book for the season 
1922-1923 within the first enclosure of the 
Calcutta Race Course. On the assurance 
of the opposite party, who is a Deputy 
Director of Commercial Intelligence, em¬ 
ployed under the Government of India, 
that he would pay up his losses, if any, 
punctually or the settling day. the peti¬ 
tioner allowed the opposite paity to take 
bets on credit on the 9th of December 
1922. The debts due to the petitioner 
by and from the opposite party in respect 
of bets on credit amounted to a sum of 
Rs. 1,591. The opposite party failed to 
pay the said sum of Rs. 1,591 on the then 
following settling day and accordingly 
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the petitioner decided not to allow to the 
opposite party any more credit until 
the said sum was paid off in full. There¬ 
upon the opposite party sent to the peti¬ 
tioner on the 15th December 1922, a 
crossed cheque for Rs. 1,591 011 the In¬ 
dian Industi ial Bank. The said cheque 
was sent iu the evening after banking 
hours. The opposite party assured the pe¬ 
titioner that the said cheque would be 
paid on presentation and on such assurance 
the petitioner allowed the opposite party 
to take bets with him on credit on the 16th 
December 1922, and in respect of such 
bets taken on credit on the 16th December 
1922, the opposite party became indebted 
to the petitioner to the extent of Rs. 3, 45 °* 
The cheque referred to above was presented 
for payment bn the 18th December 1922, 
when it was dishonoured. The opposite 
party was thereupon communicated with 
and he gave «J fresh cheque for Rs. 5 >°- 1 1 
to cover his losses on the 9th and the 16th 
of December and assured the petitioner 
that there would be no difficulty what¬ 
soever in getting the said cheque cashed. 
It appears that the petitioner relied on 
the assurance of the opposite party 
and allowed him to take further 
bets on credit on the 23rd and 26th 
December 1922. The opposite party 
became indebted to the petitioner in a 
further sum of Rs. 752. Meanwhile, the 
said cheque for Rs. 5,041 was presented 
for payment on the 28th December 1922 
when it was dishonoured. The petit oner 
thereafter made var ous efforts to obtain 
payment of the two sums of Rs. 5 »° 4 T 
and Rs.752 but without success. Eventual¬ 
ly. on the 1st March 1923, the petitioner 
applied to the Chief Presidency Magis¬ 
trate of Calcutte for process against the 
opposite party under section 417, Indian 
Penal Code, for ha\ing cheated him in 
respect uf the said cheques. The learned 
Magistrate came to the conclusion that 
on the facts no case ot cheating had been 
made out and accordingly dismissed the 
petitioner's application under section 203, 
Criminal Procedure Code. 

On behalf of the petitioner it has been 
contended before us that the opposite 
party by representing to him that the 
cheques in question would be honoured 
and thereby the due* up to the 16th of 


December would be satisfied, induced the 
petitioner to accept his bets on credit, 
i.e., bets which the opposite party would 
othersise have had to pay in cash, and 
that the petit oner by accepting such bets 
on credit lost a sum of Rs. 752 which 
would otherwise have come to his till. 
It is argued, therefore, that the opposite 
party has deceived the petitioner and has 
fraudulently or dishonestly induced the 
petitoner to take bets on credit from him, 
which he (the petitioner) would not have 
done , if he were not so deceived, and which 
act has caused him a loss or Rs. 752. 

In my opinion, although it is quite clear 
that the petitioner was deceived and there¬ 
by induced to take bets on credit from the 
opposite party, I am unable to say that 
th act which the petitioner was induced to 
do by reason of such deception has caused 
or was likely to cause damage or harm 
to him inbody, mind, reputation or property. 
It does not follow that if the petitioner 
had refused to take bets on credit irom 
the opposite par.y, the latter would of a 
certainty have had to offer bets by pay¬ 
ing cash. The opposite party might not 
have offered any bets at all. In order to 
bring home the offence of cheating 
against the opposite party, the petitioner 
would have tcshow r that his case comes 
within the four corners of section 415, 
Indian Penal Code; and in this I think 
the petitioner has failed. The analogy 
suggested on behalf of the petitioner 
about a person obtaining goods or money 
by means of a cheque which he knows 
will not be paid, and thereby being 
guilty of the offence of cheating, does 
not, in my opinion, hold good in this 
case. 

I would accordingly discharge this Rule. 
Cuming, J.—The tacts of the case out 
of w'hich this application for revision 
has arisen are these:— 

The petitioner, Mr. H. K. Bhedwar is 
a licensed Book-maker of the Royal Cal¬ 
cutta Turf C ub and operates in the first 
enclosure. The opposite party is a Deputy 
Director of Commercial Intelligence. The 
petitioner allowed the opposite party 
to bet with him, on the 9th December 
and as a result of this toe opposite party 
lost Rs. 1,591. The opposite party did cot 
meet his obligations on sat&Uaag <d&y &nd 
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so the petitioner refused to allow him to 
bet on credit. 

i'he opposite party then gave petitioner 
a cheque tor Rs. r.591: on December 18th. 
In consideration of receiving the cheque the 
pet it oner allowed the opposite party to 
bet with him oa credit on December 16th. 
Tne petition *r allowed this on the under¬ 
standing that the cheque for Rs. 1,591 
would be met on presentation. The 
opposite party lost on the 16th December 
a further sum of Rs. 3,450. On the 18th 
December the petitioner presented the 
cheqe for Rs. 1,951 payment of which was 
refused there being no funds to meet it. The 
opposite party represented to the petitioner 
toat he had put his account in order and 
gave him on the 2.2nd December a fresh 
cheque for Rs. 5,041 to cover his losses 
on the 9th and 16th. The cheque was 
made over to the petitioner on the 22nd 
• December after Banking hours. On the 
strength ot the cheque the petitioner 
allowed the opposite party to bet with him 
on credit on the 23rd and 26th December 
when tnc opposite party lost a further 
sun of Rs. 75?. This cheque also was 
dishonoured 011 pres^n In timi. 

The p.titi v.er's case is that the oppo¬ 
site party has cheated him. That the 
opposite party knew quite well when he 
issued the cheques lie did that they would 
not be met and that by giving these cheques 
to the petitioner which lie knew would 
not be honoured he deceived the petitioner, 
a-> the result ot which deception loss was 
caused to the petitioner. The petitioner 
Jnid a complaint against the opposite 
party charging him under section 417, 
Indian Penal Code, with cheating. The 
learned Chief Presidency Magistrate dis¬ 
missed the complaint 011 the ground that 
no criminal offence was disclosed. The 
point to be here decided is, whether, ac¬ 
cepting the facts as alleged by the peti¬ 
tioner and holding that the opposite party 
knew quite well that the cheque would 
not be met, the offence ot cheating has been 
committed. Obviously, if the facts are 
true the opposite party did deceive the 
petitioner and by so doing induced 
him to do an act which he would not 
oUierwi e have done, namely, allowed 
him to bet with him on credit. The ques¬ 
tion then ’ to be decided Is whether the 
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allowing of the opposite party to bet oh 
credit is an act which caused or was like¬ 
ly to cause damage or harm to the peti¬ 
tioner in mind, body or reputation. Mr. 
Mukherjee contends that it has cost the 
petitioner the loss of Rs. 752 which the 
opposite party lost to the petitioner on 
the 23rd and 26th of December. His 
argument is that if the opposite party had 
not been allowed to bet on credit he would 
have wagered the same amount in cash, 
that hence the petitioner would have 
received Rs. 752 in cash and lie had lost 
that amount, and so has suffered loss. I 
do not think, however, we are entitled to 
assume for one moment that if the opposite 
ptrty had not been allowed to bet on credit 
he would have made the same wagers in 
cash. It is at the most a possibility and 
I should say, on the facts hardly a pro¬ 
bability. It cannot be said that the peti¬ 
tioner is any the worse off than he was be~ 
fore because the opposite party as the 
result of the deceit lost Rs. 752 to him 
and has not yet paid it. It has been 
suggested in argument that the petitioner 
might as the result of bets on one horse 
give longer odds on some other horse and 
so suffered loss. In the petition there is 
no suggestion of this and it seems at the 
best a remote contingency hardly capable 
of proof. 

The question is not free from difficulty 
but after a careful consideration I am 
of opinion that it cannot be said that 
allowing tlie opposite party to bet on 
credit was an act which caused loss or 
damage to the petitioner. 

The learned Presidency Magistrate was, 
therefore, right in the view he took that 
110 criminal offence had been disclosed 
and I would discharge this Rule. 

s. c. m. & x. 11. Rule discharged. 


LOWER BURMA CHIEF COURT. 

Ckiminai. Applications Nos. 1255 and 

1309 op 1921. 

February 23, 1922. 

Present: —Mr. Ju-tice Macgregor. 
KYAW l)\V r Jv AND anoutkk—Appellants 

versus 

KM PE R O K— Respondent. 

Criminal ProcedureCode ( Act V 0 / 1898), 239 
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— Joint-trial—Allegations against two accused, 
mutually exclusive—Misjoinder of charges. 

Where the allegations against two accused per¬ 
sons are mutually exclusive, i. e., where the al¬ 
legation is that either one or the other commute 
the offence, they cannot be tried together. 

Azim-ud-din v. Emperor, 1 1 Ind. Cus. ip 3 » 

6 Bur. L.T. iqi; i 4 Cr, I y . J. 563; 7 L. B. R. t>». 
followed. 

Criminal applications against an order 
of the Magistrate, Tharrawadd\, dated 
the 5th December 1921 exercising lowers 
under section 30. 

JUDGMENT.—In this case, the exhibit 
counterfeit 100-rupee currency note was 
found by Sub-Inspectoi Police Po Gwin in 
the possession of 1st accused ,Kyaw Dwe CJp- 

pellant in Criminal Appeal No. 1309)011 oth 

October 1921. He said that he had got it 
from Po Yun and produced witnesses. Po 
Yun was arrested 01112th October. He said 
that it was Po Chit who had given the note 
to Kyaw Owe and produced witnesses. 
Po Chit had been arrested on utli October 
and denied having anything to do with it. 
The Police sent up all three together for 
trial mi.k'ng the different accused s 
witnesses the witnesses for the pro¬ 
secution. Kyaw Dwe has been convicted 
under section 489C and Po Chit under 
489B the Special Power Magistrate 
acquitting Po Yun because lie disbelieves 
the prosicution-witnesses who have given 
evidence against him and in favour of Po 
Chit. 

The trial was bad for misjoinder of ac¬ 
cused with reference to section 239, Criminal 
Procedure Code. Where the allegations 
against two accused are mutually exclusive, 
as the Magistrate has regarded them iu 
this case against Po Yun and Po Chit, they 
cannot be tried together, 1. e., where 
the allegation is that either one or other 
of them committed the offence. See Azim- 
ud-din v. Emperor (1). 

The unusual and confusing procedure, 
in this case of prosecuting on the evidence 
of conflicting defence witnesses, should 
have put the Magistrate on his guard. 

The trial was also bad for misjoinder, 
in that the evidence is against the supposition 
that Kyaw Dwe knew or had reason to be¬ 
lieve that the note was counterfeit at the 
time when he accepted it. Any subsequent 

(x) 21 Ind. Cas. 163} 6 Bur. h. T. 191J J 4 Cr. L. 

J. 5«3* 7 & 68. 


retaining of it by him in such circumstances 
as to amount to an offence under section 
489C would, therefore, not be a part of the 
same transaction to which the acts of 
those guilty under section 489B in connec¬ 
tion with it belonged. 

I, therefore, set aside the convictions and 
sentences in the cases of Kyaw Dwe and 
Po Chit and direct that they be re-tried 
separately by the Additional Special Power 
Magistrate, Tharrawaddy. The defence 
witnesses should be examined for the de¬ 
fence and not for the prosecution in each 

• 

case. . 

w c A . Re-lnal ordered. 


LAHORE HIGH COURT. 

Criminal Revision No. 1201 of 1922. 

January 2, 1923. 

Present:— Mr. Justice Martineau. 

HAKAM AND OTHERS—-PETITIONERS 

versus 

RALIA RAM and another—Com¬ 
plainants—Respondents. 

Criminal Procedure Code (Act V of 1898), 
SSm 145,435(3) —Initial order, failure to make, 

effect ’of—Revision. 

Where in u proceeding under section 145 pi 
the Criminal Procedure Code the Magistrate fails 
to make the initial order prescribed bv sub¬ 
section (1) of that section, and has also not made 
at any subsequent stage of the proceedings an 
order which essentially complies with the re- 
nuirements of that sub-section, the proceedings 
arc without jurisdiction, and cannot be regard¬ 
ed as proceedings under section 145. [p. 80, 

C °In*'circumstances such as the foregoing, the 
Tji«h Court is not precluded by section 435 (3) 
of the Criminal Procedure Code from interfer¬ 
ing in revision, [p. 80, col. 2,] 

'Application for revision ot an order 
of the Additional Sessions Judge, Guj- 
ranwala, at Sialkot, dated the 20th July 
1022, affirming that of the Magistrate, Erst 
Class at Ahmaduagar, District Gujrau- 
wala, dated the 12th June 7.922. 
Messrs. Shunt Lai aud Az*z Ahmiid, for 

the Petitioners. , „ „ y , 

Messrs. G. C. Narang and B. N. Kapur, 

for the Respondents. 
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JUDGMENT.—This is a petition 
for revision of an order purporting to have 
been passed under section 145, Criminal 
Procedure Code. The Magistrate omit¬ 
ted to make the initiatory order re¬ 
quired by sub-section (i) of that section, 
and this omission is the main ground on 
which the application is based. 

Mr. Aziz Ahmad on behalf of the peti¬ 
tioners relies on Abdulla Khan v. Gunda 
(1), Tara Chand v. Behari Lai (2) and 
Dewan Chand v. Queen-Empress (3). In 
the lust of those cases a copy of 
the initiatory order had not been served 
or published as required by sub-section 
(3), and in the second case no initiatory 
order had been made, but in addition 
to this the Magistrate in both those cases 
had omitted to take the evidence of the 
witnesses of the parties, whereas there 
is no such omission in the present case. 
Dewan Chanl v. Queen-Empress (3) is 
also not a case analogous to the pre¬ 
sent one. 

Dr. G. C. Narang on behalf of the re¬ 
spondents has cited Sukh Lai v. Tara 
Chand Ta (,), D.bi Prasad v. Sheodat 
Rai (5). In the matter of Chinnappu- 
dayan (6), Muhammad Sharif v. Dhanpat 
Rai (7), NurBakhsh v. Emperor (8) and 
Sajad Hussain v. Nanak Chand (9), but those 
cases also are not exactly in point. In 
the first the Magistrate had drawn 
up the initiatory order, but had only 
omitted to direct the publication of a 
copy of the order. In the second and 
tliird cases also the defects in the pro¬ 
ceedings were different from that in the 
present case. I11 Muhammad Sharif v. 
Dhanpat Rai (7), although the Magis¬ 
trate had omitted to record a prelimin- 

(i; 7 r. R 1907 Cr.; 24 l y W. R. 1907 Cr.j 

71 P. L. R. 190H; 6 Cr. L. J. 113. 

(2) 36 lad. Cas. 868; 22 P. R. 1916 Cr.; 

18 Cr. L. J. 3 &. 

(3) 2 P. R. 1899 Cr. (P. B.) 

(4) 33C.68; 2C. L. J. -41; 9 C. W. N. 1046; 

2 Cr. L. J. O18. 

(5) 30 A 41; 4 A. L. J. 705; A. W. N. (1907) 
265; 0 Cr. h. J. 352 - t 

(6) 30 M. 548; 3 M. L. 1 . IS; 7 Cr. L. J. 28. 

{7] 23 Iud. Cas. 487; 68 P. L. R. 1914; 13 

P. W. R. 1914 Cr.; 15 Cr. I,. ). 279. 

(8) 39 Iud. Cas. 1001; 26 P. W. R, 1917 Cr.; 

*8C r. U J. 033. „ 

(*>) 3^ lad. Ca*. 22-P. W. R. 1917 Cr. 

g«<2tc l*. J. 


ary order under sub-section (i)- of •,sec¬ 
tion 145 he afterwards, in the presence 
of the parties, recorded an order which 
essentially complied with sub-section (i), 
and it was for that reason held that the 
proceedings were not wholly without juris¬ 
diction. The same was the case in Sajad 
Hussain v. Nanak Chand (9) and in Nur 
Bakhsh v. En.pert r (8). Chevis, J.. merely 
followed Muhammad Sharif v. Dhanpat 
Rai (7). 

In the present case, however, the ini¬ 
tial defect n the proceedings was not reme¬ 
died subsequently. It is true that at 
one hearing the Magistrate directed the 
petitioners to file a written statement, 
but this was not a sufficient compliance 
with the requirements of the law. Un¬ 
der section 145 (1) it is first of all essential 
that the Magistrate should be satisfied 
that a dispute likely to cause a breach 
of the peace exists and that he should 
make an order in w iring stating the 
grounds of his being so satisfied, where¬ 
as in this case no such order was passed 
at any stage of the proceedings. Under 
sub-section (5) any person interested is 
entitled to show that no dispute likely 
to cause a breach of the peace exists, and 
in sucli case the order passed under sub¬ 
section (1) will be cancelled and all fur¬ 
ther proceedings thereon will be stayed. 

It is clear, therefore, that the om’ssion 
to pass an order under sub-section (1) 
is not a mere technical defect. Where 
the Mag : strate has not made the initial 
order prescribed by that sub section, 
and has also not made at any subsequent 
stage of the proceedings an order which 
essentially complies with the require¬ 
ments of that sub-section, the proceed¬ 
ings are, in my opinion, without jurisdic¬ 
tion and cannot be regarded as proceed¬ 
ings under section 145 of the Criminal 
Procedure Code. 

I hold accordingly that section 435 
(3) does not preclude this Court from 
enterta ning the application for revi¬ 
sion in the present case. 

I accept the application, quash the 
Magistrate’s proceedings as having been 
taken without jurisdiction, and set aside 
his order. 

w. c. a. Revision accept d. 

. II - 
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RAMNATH l». SIT ARAM. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 457 E of 1921. 

April 19, 1023. 

Present: —Mr. Kotval, A. J. C. 

RAMNATH and others—Plaintiffs— 

Appellants 

versus 

SITARAM and others—Defendants— 

Respondents. 

Hindu Law — Joint family consisting of brothers 
—Partition suit by mortgagec-decree-holder from 
one brother — Mother, whether entitled to share — 
Devolution of share after her death. 

In a suit for partition of share belonging to 
one of two joint Hindu brothers, by a mortgagee 
who has obtained a foreclosure decree in respect of 
the same, the mother is entitled to claim a share 
equal to that of each of the two brothers. Such 
share after the death of the mother will pass 
equally to the mortgagee-decree-holder and the 
other brother who had not mortgaged his share. 

Bilaso v. Dina Nath. 3 A. 88; 5 Iud. Jur. 489; 2 
Ind. Dec. (N. s.) 61 (F. B.) and Debi Mangal Prosad 
Singh v. Mahadeo Prasad Singh, 14 Ind. Cas. 1000; 
34 A. 234; 9 A. L. J. 263; 11 M. L. T. 217; 16 
C. W. N. 409; (1912) M. W. N. 324; 14 Bom. L. 
R. 220; 15 C. L. J. 344: 22 M. L. J. 462; 39 I. A. 
121 (P. C.), followed. 

Second appeal against the decree of the 
District Judge, Amraoti, dated the 28th 
October 1921, in Civil Appeal No. 92 of 
1921.. 

Messrs. N. G.Boss, R. B., and Bahvanfrao 
Pendharkar, for the Appellants. 

Sir B. K. Bose, Messrs. V. Bose and 
P. N. Rudra, for the Respondents. 

JUDGMENT.—For the purposes of this 
appeal the facts may be stated as follows. 
Defendants Nos. 1 and 2, Sitarain and 
Tulsiram, two brothers, are members of a 
joint Hindu family which owned certain 
fields. In pursuance of a foreclosure decree 
the plaintiffs on the 31st May 191S got 
formal pissessiou of the half joint share 
of defendant No. 1, Sitarain, in the fields. 
They now sue for partition and separate 
possession of the half share and for mes ie 
profits. Defendant No. 3, Punjai, is the 
mother of defendants Nos. 1 and 2. She 
claims a ^rd share in the joint family 
property on the ground that under the 
Mitakshara I,avv she is entitled to a share 
equal to that cf eic.h of the s< ns in parti¬ 
tion. If her claim is allowed, the plaintiffs 
are entitled to partition and possession 
of a Jrd share only. The lower Courts 
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have allowed the mother’s claim and passed 
a decree in favour of the. plaintiffs in res¬ 
pect of a Jrd share only. The plaintiffs’ 
claim for mesne profits has been dismissed. 
This decision is challenged in this Court. 

If the present suit were a suit for parti¬ 
tion by Sitaram against Tulsiram the 
mother would, it is admitted, be entitled 
to a share. Does the fact that Sitarain’s 
share has gone to the plaintiffs and it is 
the plaintiffs who claim a partition make 
any difference to the mother’s claim ? No 
authority has been cited to show that, a 
person who has foreclosed the interest 
of a joint brother can claim to be in a more 
favourable position than the brother and 
can defeat the mother's claim. Bilaso 
v. Dina Nath (1) is an authority to the 
contrary. That case is sought to be 
distinguished. It is said that in that 
case the family estate consisted of a dwelling 

house and the right of the mother in dis* 

* * 

pute was the right of residence therein, 
which is of the nature of a charge whereof 
she could not be deprived under any cir¬ 
cumstances. The decision in the case cited 
above was nc.L influenced by the fact that 
the family property was a dwelling house. 
It was based on the principle that the 
mother has a latent and inchoate right 
of participation in the property left by 
her husband which becomes effective when 
separation takes place. T hold that de¬ 
fendant No. 3 is entitled-to a share as 
against trie plaintiffs also. 

The share given to the mother will on 
her death go back to Sitaram and Tulsi- 
ram or their representatives, DeH Mangal 
Prosad Singh v. Mahadeo Prasa i Singh (2), 
and there is no reason why the plaintiffs 
should not get the half of it which will 
revert to Sitaram or his representatives. 
As the decree stands, the plaintiffs will not 
02 able to get that half after the mother’s 
death. The decree will, therefore, be amend¬ 
ed by the addition of a declaration that 
after the mother's death one-half of her 
J-rd shave will go to the plaintiffs «>r their 
repiesentati ves. 

(1) 3 A. 88; 3 Ind. Jur. 489; 2 Ind. Deo. !N. s.) 
Gi (F. B ). 

(2) 14 Ind. Cas. 1000534 A. 234; 9 A. J. 
263; 11 M. L. T. 217; 1G C. W. N. 409; (?«)»-} 
M. W. N. 324; 14 Bom. L. R. 220; 13 C. L. J. 

22 M. L. J. .162; 39 I. A. i2i ( 1 \ C.J. 
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The next point raised in appeal concerns 
the plaintiffs’ claim for mesne profits. It 
is contended that the plaintiffs were entitled 
to mesne profits from the time that they were 
put in formal possession. The plaintiffs 
alleged that in June 1918 the defendants 
obstructed them in their cultivation of the 
fields in suit. The Trial Court foimd that 
the plaintiffs never attempted to cultivate 
any part of the field and were not prevented 
from cultivating it. The lower Appellate 
Comt has found that the plaintiffs were 
never in actual possession and were not 
excluded from possession. It is net pleadtd 
or shown that Sitaram was excluded from 
possession or enjoyment of the common 
property. The claim for mesne profits was, 
therefore, rightly rejected. The decree of 
the Trial Court, confirmed by the lower 
Appellate Court, is altered by the addition 
referred to above. In other respects it is 
upheld. The appellants will pay half the 
costs of the respondents in this Court. 
Costs in the lower Courts will be paid 
as ordered by those Court?. 

G. R. D. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 13 of 1921. 

February 13. 1923. 

Present: Sir Sydney Robinson, Kt., Chief 

Justice, and Mr. Tint ice Mav Oung. 

S. M. A. R. CHETTY FIRM— Appellant 

versus 

KO TEIK KA and others— 

Respondents. 

Registration Act (X VI 0/ 1908), ss. 58 (2), 87— 
Erroneous registration of document—Enor in 
procedure — Defect, whether curable. 

Where a document is presented by a person 
duly authorised to present it, who thus initiates 
the jurisdiction of the Registering Officer, and who 
does all that he is required to do under the Regis¬ 
tration Act and is guilty of no shortcoming there¬ 
under, it is contrary to the scheme of the Act 
that he should be punished for any error or defect 
iu the procedure of the Registering Officer sub- 
v. quo lit to the presentation, [p. 86, col. 1.] 

Case-law reviewed. 

c l 1 ore, on the application of the purchaser 
un i' V a sale-deed executed by several persons, 
cue idub-Registrar erroneously admits the deed 
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to registration under section 58 (2) of the 
Registration Act in spite of a denial of execution 
by one of the executants, the error of the Sub- 
Registrar is an error of procedure curable by 
section 87 of the Act, if there has been no fraud on 
the part of the purchaser and the sole-deed is 
feund, as a matter of fact, to have been executed 
by all the alleged executants, [p. 86, col. 1.] 

Second Civil appeal against a decree 
of the Divisional Court, Hanthawaddy, 
dated the 18th October 1920, in Civil Appeal 
No. 42 of 1920. 

Mr. N. M. Cowasjee, for the Appellants. 

Mr. Young, for the Respondents. 

JUDGMENT. 

Robinson, C. J. —Maung Po Han and Ma 
Do Ma, his wife, being the owners of the land 
in disputes executed a conveyance of it in 
favour of the appellant Chetty firm, which 
bears date the 1st February 1919. They 
executed another conveyance of the same 
land in favour of the respondents bearing 
date the 5th February 1919. The con¬ 
veyance in favour of the appellants was duly 
registered on the 24th of February 1919; 
but it has been held by both Courts that this 
document was, as a matter of fact, executed 
on the 24th February but antedated in order 
to obtain priority over the conveyance in 
favour of the respondents. It has been 
held by both Courts that the conveyance 
in favour of the respondents was executed 
by both Po Han and Ma Do Ma as a fact 
and Po Han has admitted execution all 
along. Neither of these points can now be 
considered and have not been argued for tl e 
appellants. But it is urged that the regis¬ 
tration of the respondents’ deed is defective 
and illegal so as to make it inadmissible in 
evidence, and that it can have no force and 
effect to convey any title to tliis land to 
the respondents; in other words, that the 
appellant firm has been guilty of fraud, or an 
attempt at fraud, and, having failed in that, 
seek to obtain possession of this land never¬ 
theless by obtaining a decision that the res¬ 
pondents have acquired no title to it. 

The sole question before us is, w’hether 
tl e registration of the respondents’ deed 
was made illegally and without jurisdiction. 

This deed was duly presented for regis¬ 
tration on the 26th of February to the Joint 
S u K -Registrar, the application stating 
that Po Han and Ma Do Ma 
refused to come to the Registration 
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^Office and praying that summons may be 
issued to them for registration. Summons 
was accordingly issued and both duly ap¬ 
peared. The registration proceedings do not 
show whether or not they were asked to 
admit or deny execution of the deed. The 
diary order merely shows that they objected 
to registration and that, consequently, regis¬ 
tration was refused. Thereupon the res¬ 
pondents applied for copies and presented 
an appeal under section 73 to the Registrar. 
Their appeal shows merely that Po H .11 and 
MaDo Ma came and objected to registration. 
The Registrar held: “Section 58 (2) obviously 
applies. The papers are fowarded to the 
Joint Sub-Registrar, U Tha Zan U, for dis¬ 
posal in accordance with that section." 
The order, however, proceeds: “The parties 
should be called up and asked if they admit 
execution; if they do , he should proceed as 
in section 58 (2) »' if they deny execution, 
registration should be refused." 

On the matter coming before the Joint 
Sub-Registrar, he passed the following order: 
“Received the documents and records from 
the Office of the Dupty Commissioner. Plain¬ 
tiffs arc ordered to produce two witnesses 
on the 8th of March 1919." On the 8th of 
March the respondents produced two 
witnesses who were sworn and examined 
and the. Joint Sub-Registrar's order then is: 
“The document is registered under section 
5 $ (2), Registration Act." 

In his evidence Po Han stated : “I alone 
executed the deed of sale to Teik Ka. My 
wife was not then present. She has ne\er 
executed this deed; but she jointly executed 
the mortgage (Exhibit ‘2') with me in favour 
of Teik Ka." And again, “My wife and 
I were summoned by the Sub-Registrar 
to attend nis office. I told the officer that 
I executed this deed, but I did not agree 
to its being registered as a sale-deed." 

It seems to me to be clear that both exe¬ 
cuted the deed of sale knowing that it was a 
deed of sale, and that subsequently they 
endeavoured to avoid it, the reason put for¬ 
ward being that Teik Ka had said that 
tno ugh it was a deed of sale, he would treat 
it as a mortgage, and that they feared that he 
would not do so when the time came. Tt 
f urther appears to me that there can be little 
doubt that both admitted execution before 
Joint Sub-Registrar, but that, because 
of this fear, they said that they did not wish 


to have the document registered. Un* 
fortunately , however, there is no evidence 
as to these facts, which can only be inferred 
generally in the case. 

Now Po Han admits that he admitted 
execution before the Joint Sub-Registrar 
and even if it be assumed, or be a fact, that 
MaDoMa denied execution by herself, the 
Joint Sub-Registrar should have admitted 
the document to registration so far as Po 
Han was concerned, even if he refused regis¬ 
tration so far as Ma Do Ma was concerned. 
Throughout his procedure sul sequent to 
the presentation lias been wrong and not 

in accordance with the provisions of the Act. 

Even after receipt of the order of the 
Deputy Commissioner, he did not comply 
with the clear terms of that order but 
proceeded to take evidence as to execution, 
which he was not enlit.ed to do under the 
Act. And, finally, he registered the docu¬ 
ment, or admitted the document to regis¬ 
tration undersection 58(2), which deals with 
the case of a person who aamits execution 
but refuses to endorse the same. 

The question is whether this action on 
the part of the Joint Sub-Reg stn r renders 
the registration illegal and void, oris merely 
a defect in procedure which may be cured 
under section 87 of the Act. 

Their Lordships of the Privy Council 
have twice dealt with such a position. In the 
case of Sail Mukl.un Lull Panday v. Sail 
Koondan Z.rth(i),thev dealt with tl c matter 
although it did not actually arise 'nthccise 
before them. In that case a s; le-decd was 
presented by 1 he purchaser ; the vendors 
were not before tne Registering Officer, 
but he satisfied himself in their .absence 
of the due execution of the deed by them, 
and admitted the deed to registration! 
Their Lordships say : “There can be no 
doubt that the Registering Officer 
acted in contravention of section, 

36 in registering the deed without 
the vendors having appeared before him; 

but it is not necessary for their Lord-In! 
to determine whether the rcei-d raid u 
was a nullify, or whether the error w o- c 
of which a stranger to the deed co dd 
take advantage. It may, however, !-e 

(1} 2 I. A. 210 ; 15 B. X,. R. 22'' , 2 , >v, k 

3 Sar. T. C. J. 509 (P. C.). 
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observed that there are no words 
in section 36 declaring that the 
registration of a deed shall he null and 
void if made without the appearance 
of the persons who executed it; and 
it is very doubtful whether the words 
of that section are not merely 

directory to the Registering Officer 
for the benefit ol the parties to the 
deed, and whether his acting without 
the appearance of the parties and upon 
evidence, instead of the admission of the 
parties of the execution of the deed, was 
more than a defect in procedure within 
tiie meaning of section 88. Again, it 
is not clear that the words 'unless 
it shall have been registered in 
accordance with the provisions of this 
Act,’ in section 49, are not, especially 
as regards strangers to the deed, confined to 
th„* procedure on ‘admitting to registration’ 
without reference a to any matters of proce¬ 
dure prior toregistration,or to the provisions 
of sections 19,21, or 3b, of the Act, or other 
provisions of a similar nature. In con¬ 
sidering the effect to be given to section 49, 
that section must be read in conjunction 
with section 88, and with the words 
ol the heading of part 10 “Of the Effects 
of Registration and Non-Registration.” 
Now, considering that the registration 
of all conveyances of immoveable prop¬ 
erty of the value of Rs. 100 or upwards is, 
by the Act, rendered compulsory, and that 
proper legal advice is not generally 
accessible to persons taking con- 
veyar.ces of land of small value, 
it. is scarcely reasonable to suppose that 
it was the intention of the Legislature 
lb • t every registration of a deed should be 
null and void by reason of a non-com¬ 
pliance with the provisions of sections 
19, 2i, or 36, or other similar 

provisions. It is rather to be infer 
red that the Legislature intended that 
such errors or defects should be classed 
under the general words ‘defect in 
proceduie in section of the Act, 

so that innocent and ignorant per¬ 
sons should not be deprived ot their 
property through any error or inad¬ 
vertence of a public officer, on whom they 
would natmaVy place reliance If the Re- 
gLic big Officer refuses to register, themis- 
Uhe mas be rectified upon appeal under 


se:tioh 83, or upon petition under section 84, 
as the case may be; but if be registers where 
he ought not to register, innocent persons 
may be misled and may not discover, until 
it is too late to rectify it, the error by which, 
if the registration is in consequence of it 
to be treated as a nullity, they may be de¬ 
prived of their just rights,” 

Their Lordships were dealing with Act 
XX of 1866, and the reference to sections. 
36 and 88 should be read as to section., 35 
and 87 of the present Act. 

In a later case— Muhammad Ewaz v. 
Brij Lai (2)—their Lordships in dealing with 
the rule laid down by the learned Judges 
of the Allahabad High Court said : “The 
registration is mainly required foi the pur¬ 
pose of giving notoriety to the deed, and it 
is required under the penalty that the deed 
shall not be given in evidence unless it be 
registered. If it be registered, the party 
who has presented it for registration i> the n 
under the Act in a position which -prima 
facie at least entitles him to give the deed 
in evidence. If the registration could at 
any time, at whatever distance of time, be 
opened , parties would never know what 
to rely upon, or when they would be safe. 
If the Registrar refuses to register, there is 
at once a remedy by an appeal; but if he has 
registered, there is nothing more to be done. 
Supposing, indeed the registration tobe, ob¬ 
tained by fraud, thenthe act ^registration, 
like all other acts which have been so arriv¬ 
ed at, might be set aside by a proper pro¬ 
ceeding." And they then go on to quote 
the passage from Sah MukJiun Lall 
V. Sah Kovndun Lall (1) 

These two cases clealy bring out the dis¬ 
tinction that must be drawn between “a 
defect in procedure” that is the fault of the 
Registration Officer for which the persons 
presenting the document for registration 
are in no way responsible, and “a mistake’ 
arisingfrom their own wrongful act. This 
distinction is recognised in several later 
cases which are ba.->ed on these two decisions 
of their Lordships of the Trivy Council. 

In Pakran v, Kunhammcd (3) the mother 
of three sons executed a deed of gift in 
favour of one of them and then died. The 

(?) .j I. A. 166; 1 A. 465; 3 Sar. JL\ C. J. 7**! 3 
Si-'ll. r C. J. < 13 ?; I Ind. Dec. (n. s.) 339 (P. C.J, 

(3) 23 M. 580, 
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donee alone registered the document, the 
other sons not appearing before the Regis¬ 
tering Officer. It was urged that an ad¬ 
mission by one out of three representatives 
of the donor was not an admission within 
the meaning of the Act ; but it was held 
that the error was a defect in procedure 
in the course of registration and that the 
registration was not rendered invalid there¬ 
by. Reference may also be made to Srimati 
Sujan Bivi v. Srimati Asaja Khatun (4) 
where it was said : "It appears to us that it 
may be open to question whether section 87 
of the Registration Act, 1877, which cures 
defects in the procedure of the Registering 
Officer, can be extended to cure also the 
short comings of persons who apply 
to have documents registered; * * *"and 
reference was made to the case 
of Mujib-un-nissa v. Abdur Rahim 
(5). That was a decision by their Lord- 
ships of the Privy Council. The executant 
of a document gave a power-of-attorney 
to his agent to present it for registration, 
but died beforethe document was presented. 
The Registrar was aware of his death, but 
accepted and registered the document. And 
their Lordships say; "Now thecasein hand 
is that of a person who, when he present¬ 
ed the deed lor registration (as he says he 
did) on .jtb November 1889, stood in 110 
other relation to the deed than that, before 
the death of the person executing ii, he had 
held his power-oi-attorney. It is perfectly 
plain, not merely iron: the gen *ral law but 
from the terms of this section 32 itself, that, 
after the man's death the only attorney 
who would havehadanv locus standi would 
have been theattomey of Unrepresentative 
or assign of the deceased. It has been 
suggested, however, that the error of the 
Registrar was a defect in his procedure 
only, and, accordingly, under section 87 
does not invalidate the act of regis¬ 
tration . To their Lordships the error appears 
to be of a more radical nature. When the 
terms of section 32 are considered with due 
regard to the nature of registration of deeds, 
it is clear that the power and jurisdiction of 

(4) 4 Inch Cas. 69; 13 C. W. N, 722. 

(5) 23 A. 2 ? 3 ; 5 C. W. N. 1775281. A. 15; n M. 

n? b] ' 5 KoU1, ^ R - IX 4 I 7Sar. P. C. J. 829 
If • w.), 
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the Registrar only come into play when he 
is invoked by some person having a direct 
relation to the deed. It is for those persons 
to consider whether the)' will or will 
not give to the deed the efficacy conferred 
by registration. The Registrar could not 
be held to exercise the jurisdiction con¬ 
ferred on him if, hearing of the execution 
of a deed, he got possession of it and regis¬ 
tered it; and the same objection applies 
to his proceeding at the instigation of a 
third parly, who might be a busybody. * * * 
The Registrar indeed did not merely dis¬ 
regard section 32, for he proceeded to 
accept the admission of the alleged at¬ 
torney as a good admission of the execu 
tion of the deed, although section 34 
requires in the case of a deceased the 
admission of the representative or assign. 

"Their Lordships were referred to two de¬ 
cisions of this Committee in support of the 
appellants' contention. Neither case gives 
any countenance to the view that the ab¬ 
sence of any party legally entitled to pre¬ 
sent a deed for registration is a defect in 
procedure falling under section 87. In 
both those cases the Registrar was through¬ 
out moved by a person having title and was 
exercising his jurisdiction. The difference 
is, in their Lordships' judgment, vital. 
They, therefore, hold the registration of 
this deed to have been illegal." 

It will be noticed that this case -was based 
not only on the fact that the wrong action 
taken was the .action of the party seeking 
registration, but that it also referred to 
action which gave rife to the jurisdiction 
of the Registrar to register. 

This case was followed in Ishri Prasad 
v. Baijnalh (G) which was an exactly similar 
case. In Razi-un-nissa v. Sabir Husain 
(7), the Sub-Registrar registered a docu¬ 
ment as against: a person denying execution 
thereof, and it was held that his action was 
ultra vires and without jurisdiction, and 
that the document could not be ad mi tied 
in evidence as against the party denying 
execution. Reference is made to Muhoin- 
mad Iiivar.'s case ( 2) and it is pointed ou< 
that the words, "The Registering 1 

(6) 28 A. 707; 3 A.'Iv. J. 743; A. W. N. -i 
195 - 

(7) 26 A - 57 ; A - W. N. (1903) 195, 
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shall refuse to register the document 
as to the person so denying," were 
added after their Lordship s’ decision. The 
case was one of presentation of the 
petition in accordance with the require¬ 
ments of the Statute ; but it was held 
that the Registration Officer had neglected 
the prohibitory provisions of section 35, 
and for that reason they held that the 
document had not been duly registered. 

With this one exception, all the authori¬ 
ties cited have been authorities in which tl.e 
petition was presented by a person having 
no authority to present it, whereby the Re¬ 
gistering Officer took a jurisdiction which 
he el id not possess. 

Lastly, the first two Privy Council cases 
were considered and followed in the case of 
Mattng Tun v. MaitngPaw V (8). That case 
is very similar to tiie present one. The 
Sub-Registrar accepted for registration a 
document without the appearance ar.d 
admission of one of the executing parties but 
upon evidence called for by him. It was 
held that this irregularity or defect was 
merely one of procedure and did not render 
the registration null and void. 

Having regard, therefore, to the authori¬ 
ses, I a.m of opinion that, where a document 
is presented by a. person duly authorized 
to present it who thus initiates the juris¬ 
diction of the Registering Officer, and who 
does a.ll that he is required to do under the- 
Act and is guilty of 1:0 shortcoming 
thereunder, it would be contrary to the 
scheme of the Act, and it could r.ot 
have been the intention of the Legislature 
that he should be punished for any 
error or defect in the procedure of the 
Registering Officer subsequent to the 
presentation. 

The respondent! in the present case asked 
the Sub-Registrar to summon the execu¬ 
tants: he did so, and one, at any rate, 
admitted execution, but the Registrar 
refused registration. The respondents had 
then a remedy, and they applied that 
remedy and obtained an order in their 
favour, and finally obtained registration 
from the Sub-Registrar. 

They are ignorant persons not in a posi¬ 
tion probably to obtain legal advice; they 
relied on the action of the Registering 
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Officer, as they were justly entitled to rely, 
and, if that officer committed an error, 
it must, having regard to the dicta of their 
Lordships of the Privy Council, be held 
to be error in procedure to be cured by 
section 87 of the Act. They were guilty 
of nofault and, if they are to be penalized 
for the mistakes of the Registering Officer, 
and thereby the fraudulent conduct of the 
appellants is to be successful, it would be 
most deplorable. 

In my opinion, therefore, this appeal 
fails; the decree of the Court below must 
be confirmed, and the appeal dismissed with 
costs throughout. 

May Oung»J. —I concur. 

w. C. A. & n. h. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No. 2 5 of 1923. 

April 30, 1923. 

Present :—Mr. Dalai, J. C. 

INDAR SINGH— Defendant- 

Appellant 

versus 

GURDAYAL SINGH— Plaintiff- 

Respondent. 

Civil Procedure Code (Act V of 1908), O.JX, r. 
13. O. XL I. r. I, O. XL III, tr. i (c), 2— 
Ex parte decree., setting aside of—Order demanding 
deposit of large decretal amount, whether equitable 
— Appeal against dismissal 0) application to set 
aside ex part e decree—Failure to file copy of 
dismissal order — Appeal, competency of. 

An order granting a re-hearing of a suit decreed 
ex parte on condition of the applicant's depositing 
security to the large amount of Rs. 7,000, the 
sum decreed, is hard and cannot be upheld in 
equity. 

In an appeal against an ultimate order dismissing 
an application to set aside an ex parte decree, for 
non-compliance of the conditional order granting 
re-hearing, it is incumbent on the appellant 
to file a copy of the order of dismissal along with 
a copy of the conditional order. His failure 
to do so, however, is a technical defect and would 
not on that ground render the appeal incompetent. 

Appeal against a decree of the Deputy 
Commissioner, Rae Bareli, dated the 9th 
February 1923. 

Mr. Ghitlam Hasan, for the Appellants. 

Mr. M. Wasim, for the Respondent. 

JUDGMENT.—The defendant, Indar 
Singh, has appealed from an order 
passed by the learned Collector of 


:h) p. j. (1893-1900), p. 27. 
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Rae Bareli. The first order was of 19th 
February 1923, allowing the appellant’s 
application for the setting aside of a decree 
passed against him cx patte on two condi- 
tions:(i)that he forthwith pay to the plain¬ 
tiff all costs they have incurred in all the 
proceedings up to date,including Plearder’s 
fee and the attachment proceedings, but 
excluding the Court stamps on the plaint, 
and (2) that he deposit security to the ex¬ 
tent of Rs. 7,000 to cover the decre¬ 
tal amount and interest and future costs 
in case a decree is given against him. A 
month’s time was granted to comply with 
these conditions though the word “forth¬ 
with" is used in the first condition imposed. 
An appeal was presented on 29th March 
1923; prior to that date the learned 
Collector had dismissed the appellant’s ap¬ 
plication on 21st March 1923. In reality, 
the apellant ought to have filed a copy of 
the order of dismissal along with a copy 
of the order of 19th February 1923. This 
is, however, a technical defect and I will 
not entertain Mr. Warm's objection that 
an appeal does not lie. Mr. Wasim is a 
learned Counsel for the plaintiff-respondent. 

The question is, upon what equitable 
conditions the re-hearing may be granted. 
The order for deposit of security to thelarge 
amount of Rs. 7,000 appears to me t obe hard. 
I think justice will be done to both parties 
if the attachment of the defendant’s pro¬ 
perty is continued under O. XXXIX, r, I 
(b), of the Code of Civil Procedure. As 
regards costs, I think that the defendant 
should pay to the plaintiff costs Rs. 86-8 
incurred in the lower Court uptothedate 
of his application for setting aside of the 
ex parte decree. 1 

I set aside the lower Court's orders dated 
19th February 1923 and 21st March 1923. 
and direct re-hearing of the suit on condi¬ 
tion of the defendant depositing in the 
lower Court, within 15 days of to-day's 
date, Rs. 86-8 for payment to the plaintiff. 
If such deposit is not made within the 
tune specified, this appeal shall stand 
dismissed with costs. If the deposit is 
made, costs here and other costs, besides 
Rs. 86-8 shall follow the event. The 
attachment of the defendant's property 
shall continue in any case either as 
•yttccbment in execution of decree or as 


attachment under O. XXXIX, r. 1 ( b ), if 
the suit is re-heard. 

G. a. & n. H. Order accordingly. 


PATNA HIGH COURT. 

/Civrr, Revision Cases Nos. 83, 114 

AND 116 OF 1923. 

June7,1923. 

Present :—Justice Sir B. K. Mullick, Kt., 
and Justice Sir John Bucknill, Kt. 
Musammat PTJHUP DEO KUER- 

Petitioner 

versus 

RAM CHARITAR BARHI an others 
—Opposite Party. 

Civil Procedure Code (Act V of 1908), O.XXI, 
r. 58— Objection to attachment by previous transferee 
from judgment-debtor — A uctlon-sale — Jurisdiction, 
determination of. 

A Court has no jurisdiction to try a claim 
under O. XXI, r. 58, of the Civil Procedure 
Code to property attached in execution of a decree, 
after the sale of that property, even though the 
claim was registered before the sale was held, 
as the sale ipso facto determines the attachment, 
and thereafter the Court is functus officio. 

Gopal Chandra Mukcrji v. Notobar Kundu, 15 
Ind. Cas. 53 ; 16 C. W. N. 1029, followed. 

Revision from an order of the Munsif, 
Third Court, Patna, dated the 30th No¬ 
vember 1922. 

Mr. Kailaspali, for the Petitioner. 

Mr. B. C. Sin ha, for the Opposite Party. 

JUDGMENT. 

Mullick, J. —In this ca.,e the decree-holder 
in execution of a decree for arrears of rent 
attached certain plots ofland someof which 
were claimed by the opposite partv as 
transferees from the tenant. A claim case 
under O. XX f, r. 58, C : vil Procedure 
Code, wasregistered by the ExecutingCourt, 
but before it could be disposed of, for some 
reason or other, the Sale was held and the 
whole of the tenancy was purchased bv 
the decree-holder at the auction. Not¬ 
withstanding this, the Executing Court o 
the 30th November 1922 proceeded to 
dispose of the claim case by allowing tV- 
claim in respect of the plots claimed b** rue 
objecting transferees. It is against this 
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order that the decree holder-moves this 
Court in revision. 

It is obvious that, alter the sale was held, 
the attachment was ipso facto determined, 
and the Court had no longer any jurisdic¬ 
tion to try the claim case, and so it was 
held in Copal Chandra Makerji v. Notohar 
Knndu 'i). 

It is contended by the learned Vakil 
for the opposite party that the sale was 
brought about by the fraud of the decree- 
holder. There is nothing to support 
this contention and, in any event. it would 
not affect the question of jurisdiction. The 
order of the Executing Court releasii g the 
properties claimed must be set aside. 

The application is accordingly allowed 
with costs. Hearing fee one gold mokir. 

This order will govern Civil Revision 
Cases Nos. 114 and 116 of 1023. 

Bucknill, J.—I agree. 

w. c. A. A p bit cation allowed. 

(1) t 5 Ind. Cas. 53; 16 c.'\V. N. 1029. 


OUDH JUDICIAL COMMISSIONER’S 

COURT, 

Second Crvir, Appeal No. 194 of 1922. 

May 17, 1923. 

Present: —Mr. Wazir Hasan, A. J. C. 
SANT BAKHSH and others— 

D EFE ND AN TS—APPEI.L A N T S 

versus 

Sheikh DILDAR HUSAIN— Plaintiffs 

AND OTH E RS — D E FEND A NTS — 
Respondents 

Court-fee—Redemption of mortgage, decree for, 
appeal against — Amount claimed larger than allowed 
hy decree — Court-fee payable. 

When a mortgagee in appeal claims a larger 
amount than that awarded by the decree of the 
lower Court allowing redemption, liisMemorandum 
of Appeal is chargeable with an ad valor e m Court - 
fee calculated on the difference between the 
amount found due by the lower Court and that 
claimed by him in appeal. 

Sangal Bakhsh Singh v. It aw at Dijdco Bakhsh 
Singh, 67 Ind. Cas. 968; 25 O. C. 30; (1922) A. I. 
K. (O) 82, followed. 

Appeal against a decree of the Third 
Additional District Judge, Lucknow, dated 
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the 9th March 1922, modifying that of the 
Munsif, South Lucknow, dated the 17th 
March 1921. 

Mr. Day i Kishcn Seth,iox the Appellants. 

Mr. A. P. Nigarn, for Respondent 
No. 1. 

ORDER.—T he def en dants-app ellan ts 
have appealed to this Court against 
a decree for redemption of a mort¬ 
gage passed by the Court below in 
favour of the plaintiffs-respondents. In 
their Memorandum of Appeal they attack¬ 
ed the plaintiff’s right to redeem as well 
as disputed the amount for which 
redemption has been allowed, claiming a 
larger sum than that which has been 
awarded to them by the decree of the 
lower Court. 

The learned Pleader for the appellants 
says, that the difference between 
the amount now claimed and the 
amount decreed by the lower Court 
is Rs. 336. The respondents’ Pleader 
says that the appellants should pay a 
Court-fee on this amount. The ruling of a 
Bench of this Court in the case of 
Sangat Bakhsh Singh v. Raw at Dijdeo 
Bakhsh Singh (i)supports the Pleader 
for the respondents. The appellants 
want time to make good the deficiency. 
They are allowed time to do so 
till the 30th May 1923, and they are fur¬ 
ther directed to amend their Memorandum 
of Appeal so as to show the amount of the 
mortgag-emoney now claimed. 

G. 11. Order accordingly. 

(1) 67 Inrl Cas. 968; 25 O. C. 30; (1922' A. r „ 
R. (O.) 82. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1407 or 1921. 

February 21, 1923. 

Present !—Jushce.Sn f*. C. Banerji, KT., and 
Mr. Justice Gokul Prasad. 

MIR SINGH— Defendant— Ai pellant 

versus 

MAKKHAN — Plaintiff — Respondent. 

Jurisdiction of Courts—Suit for declaration of 
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title to crops — Civil Courts, jurisdiction of — 
Equity—Wrongful dispossession of tenant by land - 
loyg—Possession given to third person — Tenant, 
whether can claim crops grown. 

A suit for a declaration that plaintiff is entitled 
to the value of crops grown in a certain plot of 
land is cognizable by a Civil Court, [p. 90, col. i ] 
Ram Singh v. Girraj Singh, 26 Ind. Cas. 731; 

37 A. 41; 12 A. T,. J. 1252, distinguished. 

VJhetea. zemindar wrongfully dispossesses a tenant 
from a plot 'of land and puts another person 
in possession of the same, and the latter raises 
a crop thereon, whatever remedy the tenant 
may have against the landlord, he cannot on 
any principle of equity, claim any portion of 
the crop, the ownership in which vests with the 
person who raised it. [p. 9°* col. i.j 

Second appeal from a decree of the Addi¬ 
tional District Judge, Meerut, modifying 
that of thi Subordinate Judge, Mu- 
zaffarnagar. 

Messrs. 5 . Abu AH and Kailas Chandra 
Milady for the Appellant. 

Dr. K. N. Katju , for the Respondent. 

JUDGMENT.—This appeal and the con¬ 
nected Second Appeals Nos. 1408 and 1643 
of 1921 arise out of a suit brought under 
the following circumstances. The defen¬ 
dant made an application to the Criminal 
Court under section 145 of the Criminal 
Procedure Code in respect of certain plots 
of landand thesugar-cane crop which exist¬ 
ed on that land. Both parties claimed 
the sugar-cane crop and claimed to be in 
possession. The Criminal Court caused the 
sugar-cane crop .0 be sold by auction 
and the amount realised by the sale was 
Rs. 1,450-8. After the case under section 
145 of the Code of Criminal Procedure 
was decided, the present plaintiff applied 
to the Criminal Court for payment to him 
of the aforesaid amount which had been 
placed in deposit with one Banarsi Das. 
The Criminal Court referred the plaintiff 
to the Civil Court to have In’s title to the 
money determined. Thereupon the 
present suit was brought for a declara¬ 
tion that the aforesaid sum of Rs. 1,450-S 
was due to him, the sugar-cane 
crop having been raised by him and not 
by the defendant. The plaintiff, no doubt, 
stated that he was the sub-tenant of the 
defendant in respect of the four plots of 
1 md 0.1 which the sugar-cane crop had been 
grown but both the Courts below have 


found that this statement was not true. 
The Court of first instance came to the 
conclusion that the four plots of land in 
which the sugar-cane crop had been grown 
formed the cultivatory holding of the de¬ 
fendant, that the zemindar had dispossess¬ 
ed the defendant and had put the plantiff 
into possession and that the plaintiff had 
sown the crop. That Court was of opinion 
that as the land was the cultivatory hold¬ 
ing of the defendant, the plaintiff should 
be awarded only a half of the valu e of the 
crop although the whole crop according 
to the Court's finding had been raised 
by the plaintiff alone. One fails to under¬ 
stand on what principle this decree was 
made. If the crop was raised by the plain¬ 
tiff it belonged to him. He may not have 
any title to the land in which the crop 
was grown but the crop itself W'ashis prop¬ 
erty and, therefore, he was entitled to the 
price of thesugar-cane which he had raised 
on this land. From this decree of the Court 
of first instance both parties appealed. 
The learned Judge of the lower Appellate 
Court found that the defendant had failed 
to prove that he had raised the crop ard 
he came to the conclusion that the crop 
had been grown by the plaintiff. It is 
true that he said in his judgment that, 
inasmuch as the defendant had admitted 
in the Revenue Court that the crop had 
been sown by the plaintiff, the onus lay 
upon him to prove that he had grown the 
crop. The question of onus did not at 
all arise in the longer Appellate Court rs 
both sides had given evidence. In this 
case the allegation of one party was that 
the sugar-cane crop belonged to him and 
that of the other party was that he w'o.s 
the owner of the crop. No third party 
was involved. The crop w'as either raised 
by the plaintiff or by the defendant. If 
the defendant failed to prove that he had 
raised the crop, the inevitable conclusion 
was that it was the plaintiff w'ho raised 
it, and the finding of the low-er Appellate 
Court is that the crop had been grown 
by the plaintiff. That Court further fourd 
that the landlord forcibly dispossessed 
the defendant and put the plaintiff into 
possession and that during the period o! 
the plaintiff's possession lie had plamcd 
the sugar-cane and raised the crop. 1 ! at 
being the finding of the lower Apio-d. to 
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Court, it was the plaint ill who was entitled 

to the crop and to the amount which re¬ 
presented the value of the crop. There 
was no principle of equity under which 
the defendant could take away or appro¬ 
priate any portion of the crop. If the 
landlord wrongfully dispossessed him, 
his remedy was to sue for restoration 
ot possession and for compensation 
from the landlord for wrongful dispos¬ 
session; but he could not claim any portion 
of the crop existing on the land 
which had been grown not by him 
but by the plaintiff. The learned Judge 
was, therefore, wrong, in our opinion, in 
holding that upon some equitable prin¬ 
ciple the defendant was entitled to ore- 
third of the crop and in making a decree 
in the plaintiff's favour for two-thirds 
only. From this decision of the leaned 
Judge the three appeals before us have 
been preferred, two of them,namely,Second 
Appeals Nos. 1407 and 1408 of 1921. by the 
defendant, and No. 1643 by the plaintiff. 
It is urged on behalf of the defendant that 
the Civil Court was not competent to 
entertain the suit and that the suit ought 
to have been instituted in the Revenue 


The next contention was that the Court 
below had wrongly placed the onus of proof 
on the defendant. We have already com¬ 
mented on this matter. There was no 
question of onus of proof in the case be¬ 
fore the lower Appellate Court, both sides 
having given evidence; all that it had to 
decide upon the evidence was whether the 
crops belonged to the plaintiff or to the 
defendant. If the crop had not been grown 
by the defendant, the only other person 
who could have sown it was the plaintiff 
and the finding was that it w r as the plaintiff's 
crop. Therefore, the appeals which have 
been preferred by the defendant are with¬ 
out force and must be dismissed. . As 
regards the plaintiff’s appeal it must suc¬ 
ceed. Upon the finding that the crop 
was raised by the plaintiff, he is entitled 
to the amount which was realised by the 
sale of the crop, and to this amount the 
defendant has no title. The whole cf the 
plaintiff's claim ought to have teen decreed. 
The result is that we dismiss the appeals 
of the defendant with costs and decree 
the plaintiff's appeal with costs. 

K. s. D. & n. h. Appeal dismissed. 


Court. This plea, is clearly untenable. The 
matter in controversy between the par¬ 
ties was the value of the sugar-cane crop, 
and what the plaintiff claimed was a de¬ 
claration to the effect that he was entitled 


to the value of the crop. There was 110 
dispute in the suit as tothetitletothe land 
in which thecrop was grown. Incidentally 
the question might arise, by what title 
tlie plaintiff had grown the crop. He 110 
doubt said that he was the sub-tenant 
of the defendant, but he failed to sub¬ 
stantiate that statement, and the Court 
came to the conclusion, as stated above, 
that the zemindar had wrongfully dis¬ 
possessed the defendant ai d had put the 
plaintiff into possession. This act of the 
zemindar may have been improper but 
there was no question of the title 1o the 
land in the present suit, and consequently 
1 he suit could not be brought in the Revenue 
Court. Mr. Mital called our attention to 
.1 ruling reported in Rant Singh v. Girraj 
Singh (1), but that ruling nnrifcstly 1 : s 
>10 application to a case of this kind. 

(rj 26 Inch Cas. 731; 37 A. 41* 12 A. L. J. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 56 of 1922 

May 30, 1923. 

Present :—Mr. Wrzir Hassan, A. J. C. 

B. PIRTHI PAL SINGH— 
Defendant—Appellant 

versus 

Raja MUHAMMAD EJAZ RASUL 

KHAN —Plaintiff—Respondent. 

U. P. Court of Wards Act (I V 0/1912), s. 61 
—Covenant by Court • of Wards—Personal liability 
o) ward—General rule. 

It is a well-settled principle of law that a 
guardian cannot so contract in the name of his 
ward as to entail the imposition of a personal 
liability on the ward. [p. 92, col. i.] 

Wagfula Fajsanjiv. SJuhh Aiasludiv, 11 B.551, 
14 I. A. 80; 11 Inch Jur. 315; 5 Sar. F.C. J. 16; 
6 Ind. Pec. (n. s.) 3O4 (P. C.), Srinivasa 

Phaihacharlu v. Noolamtna, 55 lnd. Cas. 43b; 
II L. W. 246J (1920) M. W. N. 34°. relied upon. 
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Under section 61 of the U. P. Court of Wards 
Act, however, a ward becomes personally liable 
under u covenant entered into by the Court of 
Wards on his behalf, [p. 92, col. 2.] 

Therefore, although the breach of a warranty 
implied by law in respect of a sale effect¬ 
ed by the Court of Wards on behalf of a ward 
cannot result in the personal liability of the latter 
for damages, yet where an express covenant of 
warranty of title lias been entered into, the pur¬ 
chaser is entitled to be indemnified, [p. 92, col. 1.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, Bara Banki, dated 22nd 
July 1922, upholding decree of the Munsif, 
Ram Sanehigliat, dated 3rd April 1922. 

Mr. Bisheshar Nath Srivastava, for the 
Appellant. 

Mr. NiamatulUih, for the Respondent. 

JUDGMENT.— In the year 1891 the 
estate of the predecessor-in-interesl of the 
plaintiff was under the superintendence 
of the Court of Wards of the United Pro¬ 
vinces and so was the estate of the defend¬ 
ant-appellant. Acting on behalf of those 
disquilified proprietors, who were minors, 
the Court of Wards executed a deed of 
sale on the 22nd August 1891 in respect 
of certain properties belonging to the 
appellant in favour of the respondent’s 
predecessor-in-interest. Amongst those 
properties was included a 5 pies 
6 kirants 4 jau share in pati Bangawan, 
pargana Daryabnd, Tahsil. Sanehighat, Dis¬ 
trict Bara Banki, and in theschedule attach¬ 
ed to the deed of sale the nature of this 
share was described to be “ by mortgage 
in consideration of Rs.3,000,” and the sale 
price the sum of Rs. 783. The vendee in 
pursuance of the coi.veyar.ee entered into 
possession of this property and continued 
in enjoyment of that possession till the 
year 1920 when he lost it in consequence 
of a decree in a suit of ejectment to be 
mentioned in detail hereafter. The ori¬ 
ginal mortgagor was a Muhammadan lady, 
who died in the year 1920. On her death 
certain persons claimed to be entitled 
to the reversionary interest in the prop¬ 
erty mortgaged on the ground that the lady 
held under a custom of the family only 
a life interest in the property. Their claim 
succeeded with the result that the plaintiff- 
respondent was dispossessed of the mort 
gaged property without, of course, receiving 
anything by way of the return of the mort¬ 
gage-money, the title which succeeded 


against him being paramount to that of 
the mortgagor. 

The plaintiff-respondent then brought 
the suit, out of which this appeal has arisen, 
for the recovery of Rs. 783, as damages 
for breach of the covenant relating 
to the warranty of title contained in the 
sale-deed. The defence was that there 
was no »uch covenant as would entitle 
the plaintiff to a claim for damages arising 
out of the facts stated above. The plain¬ 
tiff's claim was succeeded in the Courts 
below. Hence this appeal by the defend¬ 
ant. The Court of first instance seems 
to have conceded that there was no indem¬ 
nity clause in the sale-deed which would 
justify a claim on the part of the plaintiff 
on the facts as they have happened in 
this case. It says : — The sale-deed con¬ 
tains clear covenants for title and for 
the quiet enjoyment. It is true that there 
is no clause such as (s/c) by which a trans¬ 
feror undertakes to indemnify the trans¬ 
feree against the loss occasioned by the 
conduct of any person not claiming through 
him." The argument on behalf of theplaint- 
iff in that Court seems to haveproceeded 
on the line that there was a warranty im¬ 


plied by law under the provisions of section 
55, sub-section (2) of the Transfer ol Prop¬ 
erty Ac.. 1882. The Court accepted the 
argument and gave effect to it, observing 
that there was no contract to the contrary 
in the sole-deed. An argument was ad¬ 
vanced on behalf of the defer.dart that 1 e 
Wc's not personally liable lor any damages 
arising out oi the warranty implied 
by law. This argument was supported 
by quoting a decision reported as 
Srinivasa Thathacharlu v. Noolamma 
(1). The Court distinguished that 
case o;i the ground that " the claim lor 
damages was based on an express indemnity 
clause contained in the Sale-deed, die 
case was not considered from the aspect 
i-heir beiner an imnlied guarantee e! tit le 


in every sale-deed". On these grounds 
the argument was repelled and event m;ll> 
a decree was passed in favour ol the \ lain 1 . ■ 


iff. 

The defendant appealed to the Court 
the Subordinate Tudge o' Ih it IT; k 


(r) ' 55 Ind. Cos. 4 iC; 

W N.‘ 34 o. 


ill. *W\ 2 4 r,; (192.0) 
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I he learned Subordinate Judge agreed 
with the Court of first ir.star.ee ar.d held: 

'* I think it nr. st be held that the case is 
governed by sections 5,1 and 55 of theTrans- 
fer of Property Ael, that the vendor was 
bound to disclose the defect in his title 
to the vendee and that tnere was>an implied 
warranty of title." As regards the per¬ 
sonal liability of the defendant, the learn¬ 
ed Subordinate Tiulge was of opinion 
that, inasmuch as the sale was effected 
by the Court of Wards the defendant 
must be held liable for the damages arising 
out of the implied warranty in respect 
of that sale. 

I mu^t disagree with these grounds of 
decision. The breach of a warranty implied 
by law in respect of a sale effected by the 
Court of Wards cannot result in a personal 
bVrrlity of the defendant for damages. 

It is a well-settled principle of law that a 
guardian cannot so contract in the name 
of his ward as to entail the imposition 
of a personal liability on the ward— See 
the decisions of their Lordships of the 
Privy Council in the cases 0! If egheia 
Rajsaaji v. Shekh Masludin (2) and India 
Ch under Singh v. Rad ha hi shore Chose 
0)* The pi intiff's claim, therefore, cn 
tlie bisis ot the breach of an implied 
warranty cimu-i be sustain pH. 

The line of argument taken in this Court, 
both by the learned Advocate for the appel¬ 
lant and the learned Advocate for the res¬ 
pondent, took an entirely different direction 
from the one in which it proceeded in 
the Courts below. It was argued, I am 
sure, with a subconsciousness, that the 
claim could not succeed on the ground 
of the breach of warranty implied by law 
unless there was an express covenant con¬ 
tained in the deed, entitling the plaintiff 
to the remedy which lie has sought 
m this suit, and which lias been granted 
to him by the Courts below. This was 
in accordance with, the case set out in the 
plaint. It tlit sale-deed contains a cove¬ 
nant of the nature which the plaintiff's 
learned Advocate contends it does, then I 
have no doubt that, in spite ol the rule of 


t 1 9 2 3 


(2) ii B. 551 14 I. A. 89: 11 lud. Jur. 315; 

s.ir. 1 *. C. J. 16; (> Ind. Dec. (n. s.) 364 (P. C ). 

({ 19 C. 507: 19 i. A. 90; 6 Snr. P. c. J. 185; 

Did Dec. in. S.) 782 (P. C.). 


the general law, which I have stated above, 
the defendant-appellant will be bound to 
indemnify the plaintiff under the pro¬ 
visions of the special law applicable 
to him as contained in section 61 of the 
U. P. Court of Wards Act, 1912. The 
second portion of section (i, sub-secticn 
(2), is to the effect that the covenants 
entered into by the Court of Wards shall 
be binding on the ward after the ward 
has ceased to be under the superintendence 
of the Court of Wards and by sub-section 
U) Of the same section a retrospective 
effect is given to the provisions of this 
section. The learned Advocate for the 
appellant contends that the context suggests 
that the ward’s liability is limited for its 
satisfaction to the property which may 
be charged with it. I do not agree with 
this contention. To my mind the language 
is wide enough to make the ward personal¬ 
ly liable. Such of the words of sub-section 
(2) as have a bearing on the question under 
consideration may be quoted here: “Such 
covenants shall be binding on the ward 
.after the ward has ceased to be 
under the superintendence of the Court 
of Wards.” It follows that if the sale- 
deed contains a covenant of warranty 
of title in relation to the mortgage in ques¬ 
tion, it must be held that the decrees 
passed by the Coarts below against the 
appellant are correct. 

The sole question for consideration now 
is whether there is or not such a cove¬ 
nant in the sale-deed. A mortgage is the 
transfer of an interest in specific immove¬ 
able property for the purpose of securing 
the paymuet of money advanced (vide 
section 58 of the Transfer of Property 
Act, 1882). The substance of a mort¬ 
gage, therefore, is tne transaction of the 
loan involved in it and the transfer of the 
property is merely collateral for the pur¬ 
pose of securing the re-payment of the 
loan. When this sale-deed, therefore, con¬ 
veyed mortgagee rights in the share men¬ 
tioned above it conveyed primarily the 
right lo recover the debt and it is common 
ground that at the date ot the conveyance 
both the vendor and the vendee, who 
i 1 this particular case were, ho a ever, re¬ 
presented by one person, that is, the Deputy 
Commissioner of Bara Banki, knew 
that there was no defect in the title of 
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the mortgagee in respect ot the recovery 
of the mortgage-money. The plaintiffs 
learned Advocate argued that vvliat was 
conveyed to his client's predecessor- 
in-interest in the mortgaged premises was 
an interest to enjoy the mortgage 
property in perpetuity pro tanto and, in¬ 
asmuch as the plaintiff has been de¬ 
prived of that enjoyment in consequence 
of the decree obtained by persons who had 
a paramount title to that of the mort¬ 
gagor, he was entitled to the damages 
claimed by him. I do not agree with 
this argument, for if the mortgage-money 
was paid to him on the day following the 
conveyance he would have had no occa¬ 
sion to enjoy the possession of the property 
and yet he could not have haa any 
claim for damages against the vendor. 
The substance, therefore, of the right 
which was conveyed to and acquired by 
the plaintiff's predecessor-in-interest was 
the right to the mortgage-money. I have 
already said that the vendee and vendor 
both knew that the vendor had such a 
right and, therefore, the transfer of that 
right was conveyed by the words, “ and 
all the estate, right, title, interest of the 
said vendor into and upon the same (the 
premises conveyed)/’ and the following 
words sufficiently amount to a covenant 
in respect of the soundness and the validity 
of that right. “ To have and to hold the 
same to the use of the said Shaikh Naushad 
Ali Khan (vendee), his heirs and assings 
for ever and the same vendor dotn hereby 
for and in behalf of the said mil or Bab it 
Pirthipal Singh (vendor) his heirs and 
assigns convenaut with the said purchaser 
that notwithstanding anything by him 
or his predecessors-in-title done omitted 
or kuovviugly suffered he now hr. rli power 
to grant the said premises and that the 
same shall at all time remain and be to 
the use of tire said Shaikh Naushad Ali 
Khan . . . and that free and discharg¬ 

ed from or otherwise by the vendor for and 
in behalf of the said Babu Pirtliip il Singh, 
his heirs and assigns sufficiently iudemni- 
lievl against all estates, incumbrances, claims 
and demands.” Any claim, therefore, in 
derogation of the right to recover the 
murtgage-money was provided against by 
the covenant for indemnity in relation 
thereto contained in the words quoted 


93 

above. I have already stated that not 
only such n claim was made but it has suc¬ 
ceeded also and the plaintiff-respondent 
has lost possession of the mortgaged prop¬ 
erty without recovering the mortgage- 
money. 

The appeal fails and is dismissed with 
costs. 

G. h. & n. h. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 243 of 1922. 

March 23, 1923. 

Present: —Mr. Hallifax, A. J. C. 

NARAIN— Plaintiff—Appellant 

versus 

TUKARAM —D E pendant— Respo n dent . 

Court-Fees (Act V 1 I of 1S70), s. 7, els. 
v, xi (re)—• Tenant staying over ajter notice to 
quit—Suit jor possession — Court-fees — Tenant 
holding ove>, who is. 

A suit for possession against a person who con¬ 
tinues to be in possession after his tenancy has 
come to an end and who was given a notice to 
quit according to law, is not for recovery of im¬ 
moveable property from a person who is a tenant 
holding over but is a suit to recover it irom a 
trespasser and as such falls not under section 
7, XI \cc) oi the Court-Fees Act but under clause 
V of that section, [p. 194, cols. 1 & 2.J 

A tenant holding over is a person who, after his 
right to the occupation of land under lawful title 
is at an end, continues, having no title at all, in 
possession of the land without the agreement 
or disagreement of the per sc 11 in whom the right 
of possession resides, [p. 91, col. c.j 

Second appeal from the decree of the 
Additional District Judge, Nagpur, dated 
t!ie 6th M t'vh 1921, in Civd Appeal 
No. 152 of 1921. 

Messrs. .1 m.nnm Bhagwant and 5 . C. 
Dull Chonlhury, for the Appellant. 

Mr. M. R. Bobde, for Hie Respondent. 


JUDGMENT.—Tiie plaintiff is the m.ilik 
m.ihbuz.t of a field valued at Rs. 5.600 •>! 
which the annual 1 evenue is Rs. 51. IK- 
claimed posse sion of this field from toe 
defendant, alleging that the lau-r had 
taken a lease of t from bim ior the ye:u 


1920-21 (1330 F.) for Rs. 145, 


V.» f 1 

Ct. C V> 


had 
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tvrongfully re-taken possession of it after 
the end u f the year by going on the land 
with Ins harrows. It was further alleged 
in the plaint that the plaintiff had given 
the defendant written notice in November 
192° that he would have to quit at the 
end of tlie agricultural year. The defence 
was that the plaintiff had given the de¬ 
fendant a fresh lease of the field for the 
year 1331 Fasti in September 1920 for 
Rs. 145 and had recovered a portion of ti e 
lease money at the time. 

"• *he Ki r st Court the second lease 
alleged by the defendant was held not 
proved and the plaintiff was given a decree 
fur possession. In respect of the payment 
of costs the learned Subordinate Judge 
held that the suit was of the kind mentioned 
in clause xi (cc) of section 7 of the Court- 
bees Act, and ordered, therefore, that the 
Pleader’s fee should be calculated on the 
sum at which the suit was valued for Court- . 
fees, as under section 8 of the Suits Valua¬ 
tion Act the valuation for Court-fees and 
for jurisdiction would be the same in that 
case. In this, and also in the decree, the 
mistake was made of taking Rs. 255 as 
the proper valuation for both purposes ; 
if the suit was of the kind mentioned in 
clause xi (cc) of section 7 of the Court- 

Fees Act, the proper valuation was 
Rs. 145. 

3 - . In appeal the learned Additional 
District Judge held that the lease for the 
second year alleged by the defendant 
wa *> proved to have been granted and order¬ 
ed that the suit should be dismissed. A 
pley was mentioned as raised by the plaintiff 
who was there the respondent, that the 
Court had no jurisdiction to hear the appeal 
a> tlic market-Value of the property was 
in excess of Rs. 5,000, but the learned 
Judge affirmed the view taken in the First 
Court that the suit was of the kind menticned 
in clause x. (c:\ of the Court-Fees Act, 
aad, therefore, tlie Value both for Court- 
fees and for jurisdiction was only Rs. 145 
(the mistake of the First Court in calling 
the amount Rs. 255 being noticed and 
corrected). 

4. The question of the jurisdiction of 
the lower Appellate Court is raised again 
hero. In that connection, we are con¬ 
cerned with nothing but the allegations 
in the plaint, and they cannot possibly 
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he regarded as calling the person from 
uhom the plaintiff claimed to recover 
immoveable property either a tenant of 
a tenant holding over. No attempt has 
been or could be made in this Court to 
support the view that the plaint makes 
an y allegation of actual tenancy during 
the second of the two years, but the learned 
Pleader for the defendant has contend¬ 
ed that, on the plaintiff's allegations, he 
was a tenant holding over. ’ The first 
suggestion of this to be found in the case 
is in the petition of appeal to this Court, 
where the proposition seems to have been 
set up for the pleasure of knocking it 
down again. A “tenant holding over", 
or a tenant at sufferance, is a tenant *‘wbo 
after his right to the occupation, under a 
lawful title is at an end, continues (having 
no title at all) in possession of the land, 
without the agreement or disagreement of 
the person in whom the right of possession 
resides. " (Wharton’s Law Lexicon, page 
841). Woodfall’s Law of Landlord and 
Tenant defines a tenant on sufferance as 
“ one who entered by a lawful demise 
or title, and, after that has ceased, wrongfully 
continues in possession without the assent 
or dissent of the person next entitled, “ 
explaining further that “the reversioner, 
who suffers this is considered to be guilty 
of some laches or negligence, as is generally 
the case. “ 

5. The plaint very clearly asserts that 
the defendant did not remain in possession 
after the end of the first year without the 
disagreement of the plaintiff, as it is alleged 
that tlie latter gave him written notice 
to quit. Even according to the defendant’s 
own allegations, if they could l>c taken 
imo consideration in deciding this point, 
he could not be called a tenant holding 
over as he very distinctly asserted, that he 
was not there without the agreement of 
the owner. The suit is clearly for the 
possession of land held by a trespasser, 
and falls under clause v of section 7 of 
the Court-Fees Act. The proper valuation, 
therefore, for Court-fees is Rs. 255 and for 
jurisdiction is Rs. 5,600, so that the appeal 
lay to this Court and not to the Couit 
of the District Judge. 

6. The decree of tlie lower Appellate 
Court will accordingly be set aside, and the 
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c ase will go back to that Court with instruc¬ 
tions to return the petition of appeal to 
the defendant under r. io of O. VII, read 
with section 107, of the Civil Procedure 
Code. The defendant-respondent must pay 
all the costs incurred in this and the 
lower Appellate Court, but this order will 
be subject to modification in any appeal 
from the original decree that he may present 
to this Court. 

G. r. D. Decree set aside. 
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Mr. Wazir Hasan, A. J. C. 

LAL BAHADUR and others— 
Defendants—Appellants 

versus 

MURLI DHAR— Plaintiff and others 

— D EFENDANTS — R ESPON D ENTS. 

Transfer of Property Act (IV of 1882), 
5. 76, cl. (g)— Mortgagee’s duty to keep accounts — 
Contract to the contrary. 

A mortgagee is, in view of s. 76 (g) of the Trans¬ 
fer of Property Act, under a statutory obligation 
to keep clear, full and accruate accounts of all 
sums received and spent by him as mortgagee. 
A mortgagee cannot contract himself out of this 
legal duty, there being no reservation in favour 
of a contract to the contrary as there is in some 
of the other clauses of the section, [p. 97 . col. * J 

The only cases in which the performance of the 
duty imposed by section 76, clause (g), of the 
Transfer of Property Act can be dispensed with 
are provided for in section 77 of the Act. [p. 97, 

col. i.] 

Appeal against a decree of the Sub- 
Judge, Sitapur, dated the 5th Septemaer 
1921. 

Messrs. Haidar Husain and Bishambhar 
Naili Srivatana, for the Appellants. 

Messrs. Ram Chandra , Chatl Bchari Lai 
and Har Dhian Chandra , or he Respond¬ 
ents. 

JUDGMENT.—This is an appeal iron' 
the decree of the Subordinate Judge oi 
Sitapur, dated the 5th of September i^ 1 , 


allowing the claim of the plaintiff-respond¬ 
ent for foreclosure of a mortgage in lieu 
of Rs. 30,887-14-7. The appellants in this 
Court are the defendants-morlgrgors. 'Jl:e 
sole ground of appeal argued before us is 
the accuracy of the amount of the mort¬ 
gage-money found due to the mortgagee 
by the Court below. Other grounds of 
appeal taken in the memorandum were 
abandoned and the cross-object ions filed 
by the plaintiff-respondent were not ar¬ 
gued. 

The basis of the plaintiff’s claim is the 
deed of mortgage, dated the 21st of Decem¬ 
ber 1897 (Exhibit 1). The amount of the 
principal sum secured thereby is Rs. 5,200. 
The rate of interest agreed upon is 14 annas 
per cent, per mensem and the property 
mortgaged is the 12 annas share of village 
GobindaSarai. The conditions of the mort¬ 
gage which have a bearing on this appeal 
are as follows :— 

(1) The mortgagors shall redeem on pay¬ 
ment of the principal and the interest 
at the end of Jaith, 1305 Fasli, i.e., the 
middle of June 1898. 

(2) In default, the mortgagee will l e 
entitled to enter into the possession of the 
mortgaged property. 

(3) In case possession is taken by the 
mortgagee, there will be no redemption 
for five years following it. 

(4) “ The amount of principal, interest 
and compound interest that shall become 
dueat thetime of taking possession record¬ 
ing to the terms hereof shall carry interest 
at the rate of annas 14 per cent, per month. 
The income (from the) mal and srwai items 
in accordance with the Patwart's papers 
shall be applied in the first instance after 
payment of the revenue, other Government 
demands, village expenses and collection 
expenses, and the balance shall be appro¬ 
priated b> the mortgagee towards interest 
and the 1 the surplus (if any) shall go to¬ 
wards the payment of principal." 

Itmaybenotedhere that the word ‘income' 
in the above clause is a translation 
of the word ‘ nikasi ’ in the original dv i 
of mortgage which means the gross ircome 
as distinguished from the net income. 
The Counsel for the parties also ..aree eo 
the above interpretation and this is the 
interpretation accepted in the plai 1 i para¬ 
graph 2 (h 3). 
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(5) “ If the aforesaid interest is not 

paid off out of the amount of profits the 
remaining amount of interest shall carry 
compound interest to be paid six monthly 
at the aforesaid date. It shall be paid 
along with the principal at the time of re¬ 
demption (of the mortgaged property) and 
then the property shall be redeemed* The 
property cannot be redeemed unless the 
amount due under this mortgage-deed is 
paid off." 

( 0 ) “ If we, the executants, do not get 
the mortgaged property redeemed after 
five ye:irs the mortgagee shall also be entitl- 
edto have the mortgaged property foreclosed 
or bring a money suit in respect of the en¬ 
tire amount of principal, intreest and com¬ 
pound interest and realize the same from 
the person and other property of the exe¬ 
cutants and by getting the latter sold by 
auction." 

'Die mortgagors made default in the 
payment of the mortgage-money on the due 
date with the result that llie mortgagee, 
alter an interval of over six years from 
the elite of default, brought a suit for the 
recovery of possession and obtained a 
decree on the 5th December 1904 'Exhibit 3) 
o 1 a compromise dated the 28th of Novem¬ 
ber 1904, 1 Exhibits 2 and 3) the essential 
terms of which were as follows:-— 

44 ( 1) It has been agreed that Rs. 10,000 
is due to the plaintiff on account of the 
amount of principal and interest. The 
plaintiff has, as a measure of favour, 
re nitted the remaining amount due and 
costs. 

“(2) As regards this item of Rs. 10,000 
it has been agreed that the defendants 
m iv deposit it within three months from this 
(1 ite, so that the property may be redeemed. 

In c ise the *buvc period expires the plain¬ 
tiff, according to the terms of the mortgage- 
dee-l, shall gel possession of the mortgaged 
property for live ye'.rs. The amount of in¬ 
tercut and profits shall be adjusted in 
accord nice wit h the terms of the mortgage- 
deed." 

The three months and the extended pe- 
rio! of two months /Exhibit Al) expired 
without any payment being made by the 
m >rtgagors. Eventually, the mortgagee en¬ 
tered into the possession of the mort- 

y 
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Mged property on the 37th of September 
L903 (Exhibit 5). The mortgagee’s pos¬ 


session, .or the purpose of account, has 
been treated to have commenced from the 
beginning of the Fasli year 1313. 

By the effect of the compromise decree 
dated the 5th of December 1904 (Exhibit 
3 ) the mortgage-money was fixed at 
Rs. 10,000 and was to carry interest and 
compound interest in accordance with the 
terms of the deed of mortgage. 
a The relief asked lor and granted by the 
Court below is a decree for foreclosrue 

The ground on which the peryer for 
this relief is founded mry test be staled 
in the langurge of the plaint itself. 

10. That the period of the plaintiff's 
mortgagee possessions exp reu on 17th Sep¬ 
tember 1910 and the plaintiff is entitled 
to get the mortgaged property foreclosed. 

11. Tint in continuity with the con¬ 
ditions of the mortgage-deed, the com¬ 
promise and the decree aforesaid, receipts 
hive been given in the account, entered 
in statement No. 1 containing the fuff gross 
rental of the mortgaged property ard the 
re -t of the plaintiff's blind kasht lards to 
the extent of the mortgaged share ard 
in accordance with the statement No. 2 
relating to principal, interest an decompound 
interest up to the eid of April 1920, the 
moiey due to the plaintiff, after deducting 
the amount realized as set forth in the 
statement No. 2, comes to Rs. 30,984 9 
besides future interest and compound 
interest till the date of realization. 

The statements of account referred to in 
paragraph 11 quoted above are statements 
prepared for the purposes of this suit and 
are attached to the plaint. The nature 
of each of the two statements is stated in 
the same paragraph and need not be re¬ 
peated. 

Paragraph. 13 of the plaint states 
that the said statements of account are 
based 0.1 " Patwari's supplementary rent 
roll " except for the years 1326 and 1327 
Fisli lot which the Fntivavi's papers were 
not available and for those years “the 
profits have been calculated approximately. '' 
Now a perusal of the statements of ac¬ 
count reveals the plaintiff's case to be that 
the profits of the property mortgaged have 
fal!e 1 far short of the amount of interest, 
with the result that the account proceeds 
u.i the basis of six monthly rests and con¬ 
tinues throughout as £uch. It is obvious 
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that, in order to obtain the relief for fore¬ 
closure as prayed for, the plaintiff must 
substantiate these accounts. He was 
under a statutory obligation to" keep clear, 
full and accurate accounts of all sums 
received and spent by him as mortgagee.” 
(Vide section 76 (g), Transfer of Property 
Act, TV of 1882). He says that he has 
kept no accounts, at all events he has pro¬ 
duced none. His Counsel argues that the 
mortgagee has discharged the legal obli¬ 
gation by tendering the Patwari's papers 
in evidence as provided in the deed of mort¬ 
gage. We ore of opinion that the plaintiff 
could not contract out of this legal duty, 
there being no reservation in favour of a 
contract to the contrary as there is in some 
of the clauses of the afore mentioned section 
76. Nor do we think that the Patwari's 
papers were intended by the parties to 
the mortgage to serve as a substitute 
for the mortgagee's accounts wliich are 
intended to serve many more purposes 
than the Patwin 's papers can possibly do. 
Those purposes are stated in clauses (g) 
and (h) of section 76. The only cases in which 
the performance of the duty imposed by 
section 76, clause (g)', can be dispensed 
with are provided for in section 77. It is 
clear that the i>resent case does not fall 
•within the last mentioned section. 


As regards the evidentiary value of the 
Paiwari's papers, the learned Subordinate 
Judge is of opinion that they are not re¬ 
liable. In this particular case we agree 
with him that they are not. The danger 
of relying on these papers is enhanced by 
several facts. The bulk of the area under 
cultivation yields grain rent, the amount 
of which naturally varies from year to 
year, and with a view to approach to any¬ 
thing like aocruacy the crops must be ap¬ 
praised and valued every year. The plaint¬ 
iff has not snown that tnis was do le ex¬ 
cept in the year 1327 when the profits, as 
given by the Paiwari Kili Charan 
(V. W. No. 1), came to Rs. 1,367-9-9 
which leave a balance of Rs. i,>»^ 1-9-3 
ufter dclucting the Government 
reve me. T iis is more tlnu tie aai>iut 
of Interest R; i, f ,p , y-.r. Tac dc.e sl¬ 
ant's e/ileue o isisteatiy sio.v; till 
tie Pv.oi/l ill notatteil the a.i.uil np- 
priUiimt o c crop j Tac lor tel Sab- 
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ordinate Judge refers to this evidence with, 
out any adverse comment. 

2. There »s an area of over 30 bigtias 
pukhta ot sir and khudkashlX ands cultivated 
by the mortgagee from year to year.. 
The Pat'tari's papers show no profits what¬ 
soever arising from those lands. The plaint¬ 
iff has, in statement No. 1, fixed the rent 
of these lands . at Rs. 6 per pukhta bigha 
all through. This standard of valuation of 
the annual rental is, in our judgment, too 
low. In respect of the lands under his 
own cultivation, the mortgagee is liable 
to be debited with 0 " fair occupation 
rent" vide clause ( h ), section 76. Kali 
Charan Pat want P. W. No. 1) says that these 
lands are of " better quality than those 
let to tenants ” who give their rents in 
grain. The plaintiff has not given any 
satisfactory evidence on the basis of which 
a standard of fair occupation rent could 
be obtained. 

3. As regards the lands held by tenants, 
we have tire evidence of the defendants' 
witnesses all of whom are tenants of the 
village in suit. For instance, Baldi ( 19 . W. 
N). 2) says that the “zemindars get Rs. 8 
or Rs. 9 worth grain per khaiti bigha ." Tais 
will come to Rs. 24 or Rs. 27 per pukhta 
bigha, which we thiuk is too high. 

4. The only sewai income included iii 
the profits shown in the Patwari's papers 
is a sum of Rs. 12 said to have accrued 
yearly from the sale of hides. Here again 
is a suppression of various sources of sewai 
profits which are disclosed by the evi¬ 
dence of the plaintiff's witness, 
Kali Charan, Palwari. He speaks of 
8 annas per plough reali/.ed from tenants 
and o: an additional levy of Rs. 4-14 
per cotton field ( kap.is .). The number of 
ploughs unanimously given bv the defend¬ 
ants’ witnesses is 40 to 42. Thus, the 
evidence produced by both the parties 
establishes sewai income of Rs. 12 frdm 
the sile of hides; Rs. 4-r 4 from the 
additional levy 0.1 cotton fields, and Rs. 20 
from the levy mi ploughs annually. 

5. Farther, the Patwari's annual rent roti 
( jumibandi) is not filed; what is filed is the 
yearly abstract giv ng the total of g.cos 
rental (lutimmu jamabandi) Rxli bits i> 

18. for the years 1313 to 1325 Fas!i. 
the absence of detads we are unable to 
that these totals covet a IF the'sources ^ 
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revenue: cash rent, grain rent, sir and khud - 
kxskt profits and sewai. See in th's connec¬ 
tion the decision in Noyes v. Pollock (i). 
In agreement with the Trial Judge we are 
therefore, of opinion that the Pcts'ari s papers 
on which the plaintiff has based his accounts 
do not furnish a reliable data on all points. 
The situation, therefore, is this:—that there 
are absolutely no reliable accounts before 
us. 'The learned Counsel for the appellants 
contends that the plaintiff having failed 
to establish the case upon which he came 
to Court, his suit should be dismissed. 
O.i the other hand, the contention on be¬ 
half of the respondent is that the ap¬ 
pellants having failed to prove that the 
mortgagee realized more than what he ad¬ 
mits, the decree of the lower Court, being 
for a smaller sum than claimed by him, 
should be maintained. We are unable to 
yield to either of these contentions. 

The method adopted by the learned Sub¬ 
ordinate Judge is unsatisfactory. He has 
takm from Exhibit 37 the area of the land 
in the entire village (16 annas) yielding 
rent in money for the five years (13-8- 
1312) when the mortgagors were in pos¬ 
session. Again, he has takeQ from the same 
paper the amount of the cash rent for those 
lauds only, for the same period and finally 
has struck an average of Rs. 1-8-o as the 
rent per kham bigha. Then, he has arbi¬ 
trarily fixed 750 kham bighas as the entile 
area u.KUr cultivation in the village every 
year. Oi this data lie lias calculated pro¬ 
fits at Rs. 843-13 0 a year for 1313 to 1318 
in respect of the ii aunas share mortgaged. 
Tor the periol subsequent to 1318 Fasti 
lie his adopted ai average of Rs. 2 per 
k'um big/11 as shown by the plaintiff in 
coUun is 3 and a of statement No. 1 and 
lias calculated profits 0.1 that basis at 
Rs. 1,125 a year. Besides the deduction for 
the Government revenue, he has also al¬ 
lowed 7 per ce.at. to the mortgagee for his 
collection charges. 

Now. the claim for collection charges was 
expressly abandoned by the mortgagee 
i:i paragraph 12 of the plaint. The bulk 
of the profits being grain rent it may 
be that the mortgagee incurred no expenses 
tor collection. He could and might have 
personally attended to the division of the 

f 1 i (1885) 3 ® Ch. D. 336*55 I,. J. Cli. 54; 53 
L L. 430 s 33 W. R. 7*7- 
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grain produce twice a year; as the evidence 
of Kali Charan, Patw.iri, suggests. There was 
therefore, no justification for crediting the 
mortgagee with any expenditure lor col¬ 
lections. Exhibit 37 upon which the Sub¬ 
ordinate Judge's conclusions are founded 
is an abstract of the Pargana Book which 
is kept at the Tahsil Head Quarters and 
maintained by the Oanungo under Board's 
Circular 3-VIII Rules 55C and 6u. The 
entries arc made from the Paiuari’s siahas 
which he files at the close of the year in the 
Tahsil. The evidential value of the entries 
in Exhibit 37 is. therefore, no more than 
of the entries i.i the PatwarVs papers them¬ 
selves, and we have shown that in the 
particular circumstances of this case they 
are not reliable as, indeed, the learned 
Subordinate Judge himself holds. Further, 
a yearly average of rental found¬ 
ed merely on cash rent roll cannot 

be accepted as a safe basis for cal¬ 
culation of profits if we take into consider¬ 
ation, as we must, the fact that the bulk 
of the profits is derived trom the landlord's 
share of the grain produce which has in¬ 
creased by leaps and bounds during the 
latter years ol the mortgagee's possession' 
and must have brought immense profits 
consequent on the steady rise in prices 
of grain since 1914; facts which the learned 
Subordinate Judge notices but overlooks 
in striking an average for the purposes 
of the c alcul ation. Besides, the amount 
of cash rental during the mortgagor's pos¬ 
session as entered in the Patwtri's papers 
is by no means a correct index of the actuals. 
They being the Z mindars were finally res¬ 
ponsible for the Government demand which 
may be assessed at the next Settlement. 
It was to their interest to show as low a 
rental as possible. Lastly, any calculation 
o 1 the basis of an average area under cul¬ 
tivation lor cash rents is, in our judgment, 
wholly misleading. A perusal of Exhibit 
37 will disclose a remarkable increase in 
the area of lands yielding grain rent and a 
corresponding decrease in the area of lands 
with cash-rent since the year 1321 Fasli. 

The mortgagee's case, as disclosed by 
the statement No. r. is. that for the first 
live years (1313 to 1318) of his entering 
into possession the mortgagors continued 
in tlie actual occupation ol the sir and 
khudkasht lands. 
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This case, however, is not set out in the 
body of the plaint but is sought to be sup¬ 
ported by the Put sari’s khctaunis for those 
years. Exhibit 25 to 3u. The best evidence 
on the point under consideration would 
have been the mortgagee *s accounts. They 
are not before us, nor has the pldintiff or 
any managing agent of his sworn to that 
fact. In the circumstances, we decline to 
accept the Putwari’s papers as sufficient or 
reliable evidence. On the other hand, we 
have unanimous evidence of a large number 
of village tenants produced by the defend¬ 
ants showing that the plaintiff *ook poss¬ 
ession also of those lands when he entered 
into that possession of the share. We 
see no reason to reject this evidence. It 
is consistent witn the probability that the 
lands being of the best quality and fair¬ 
ly large in area would naturally be taken 
possession of by the mortgagee who had a 
right to them. No reason is shown or even 
suggested why the mortgagee did or could 
not take possession of these lands from 
the beginning or how he came into posses¬ 
sion later. We hold that the mortgagee 
has been in possession of the sir and khui- 
kisht lands since 1913 Fas'* and is accord¬ 
ingly liable to be debited with the profits 
there ol. 

In the statement 1 attached to the plaint, 
we observe that the plaintiff has made 
deductions to the extent of one-fourth 
in the profits arising out at the sir and 
khuikxshl lauds as representing the fraa- 
tio i belonging to the share not assigned 
to him. The learned Subordinate Judge 
seems to have done the same thing. This 
clearly is wrong. These lauds arenrth.ld 
by the entire proprietary body ol the vil¬ 
lage but appertain exclusively to the nut- 
gagiA’s share of 12 annas in the possession 
of the mortgagee. 

We are not prepared to accept the bare 
suggestion, unsupported by any evidence, 
that the mortgagee did not keep any ac¬ 
count of his receipt and expenditure. As 
observed by the learned Subordinate J iulgc, 
the plaintiff was a “ leading” legal practi¬ 
tioner at Sitapur and keeps karindas and 
munshis. lie must be presumed to have 
been aware 01 the provisions of law u 1 the 
subject. We think that the accounts aie. 

suppressed. 

£ Ojuii. for thi appellants has ar¬ 


gued that, having regard to the default 
of the mortgagee in keeping or producing 
the necessary accounts, there should be a 
presumption that the whole of the mort¬ 
gage money, principal IRs. io.ooo) and 
interest has been wiped off by the receipts 
of rents and profits of the mortgaged prop¬ 
erty. We are unable to yield to this 
argument. ” Presumptions, even in odium 
spoli.it jt is, have known reasonable limits. 
They must not be conjectures, nor founded 
on data which the evidence itself shows to 
be in exact.’ [Shah MukhunLall v. Baboo 
Sree K is hen Singh (2).] 

The ultimate paragraph of section yi) 
of Act IV of 1S82 is as follows:— 

“ If the mortgagee fail to perform any 
of the duties imposed upon him by this 
seclion, he may when accounts are taken 
in pursuance of a decree made under this 
Chapter, be debited with 1 lie loss, if any, 
occasioned by such failure.” The general 
result at which we arrive is, that the net 
profits of the mortgaged property were 
large enough tocover the interest (Rs. 1,030; 
as it accrued from year to year, any de¬ 
ficiency in Khavif being balanced by an 
excess in Rabi. We think we are jusitfied 
in backing this conclusion with the pre¬ 
sumption wliich we might make against 
the plaintiff to thislimited extent only. 

Further, clause 3 of the mortgage-deed 
provides that if the interest at the rate 
of 14 annus per cent, per mensem is 
“ not paid off out of the amount ol protlits,” 
it is o ily then that compound interest will 
be charge ible on the basis of six month¬ 
ly rests. It is a part of the plaintiff’s 
cause of action that the profits have fallen 
short of the amount ol interest all through. 
He must prove this. He has not done so. 

Now wc proceed to si; te categorically 
the conclusions which we deem we are 
justified in drawing from the evidence on 
the record, after having carefully balanced 
the weak and the strong points of it and 
also from the presumption, to a limited 
e cte u, arising out of the mortgagee’s cor.duct 
in no'; producing any account of his receipt 
a id e vpeuditure. H iving regard lotliecon 
di io 1 of eaideuce, these conclusions are 


’.*) ! 1 M. J. A. 15/ a I I*. 100 1 1 V\ . 
io; - B. p. R. (P. c.) 44; 2 Sutll P. L. J. 1 

Sir P. C. J. 403; 20 E. R. zoo: * lud. 
(N. S.) 511. 
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obviously not correct to a mathematical 
precision, but, in the circumstances, they 
are just and proper according to our 
judgment: 

(1) The area of the lands yielding (i) 
grain rent (2) cash rent and of (3) sir and 
khudakasht as shown in Exhibit 37 may 
be accepted. 

(2) The amount of the cash rent as given 
in Exhibit 37 may also be accepted. 

(3) The money equivalents of the grain 
rent assliownin Exhibit 37 or other Pctiuari 
papers cannot possibly be accepted. The 
plaintiff fixes too low and the defendants 
too high a rate of rent as we have said be¬ 
fore. We think that a fair standard would 
be Rs. 8 per pukhta bigha. 

(4) For the same reason wc fix the same 
amount of rent, ix., Rs. 8 p ei pukhta bigha 
for the sir and khudkasht lands. This should 
be debited against the mortgagee from 
1313 Easli. Without any deduction for 
the one fourth share not mortgaged. 

(5) Sewai income of Rs. 36 a year should 
be credited to the mortgagors. 

(6) No deduction should be allowed 
to t lie mortgagee for collection charges. 

(7) Deduction should be allowed of 
Rs. 283 annually for the proportionate Go¬ 
vernment revenue. 

We annex to our judgment a schedule 
of accounts prepared on the lines afore¬ 
mentioned.* It will be noticed that, except 
in the year 1319 Fasli. the profits have 
exceeded the interest. But, as we have 
already mentioned, this account does i.ot 
cirry the guarantee of mathematical ac¬ 
curacy. It only represents a fair and } ro¬ 
per estimate founded on the evidence 
which we have before us. We have 
consequently not deemed it just to 
debit the mortgagee with the profits 
in excess of the interest. 

We, therefore, allow the appeal and 
modify the decree of the lower Court by 
declaring that Rs. 10,000 are due 
to the plaintiff under the mortgage dated 
the 2 1 st December 1897. We allow to 
the defendants six months'time from 
to-day's date to deposit the said sum 
in Court lor payment to the plaintiff in de- 
i unit t lie- mortgage will be foreclosed. The 
usual preliminary decree for foreclosure 
..s required by O. XXX IV, 1 2, of the Code 

< 7 < t pmitrci.— 1-' 0 \ , . . _ 
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of Civil Procedure will be prepared. The 
cro>s-object ions are dismissed. In the 
particular circumstances of the case, which 
are abundantly indicated in our judgment, 
wye direct ihatthe parties shall berr their 
own costs in both the Courts. 

c. h. Appeal allowed. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 433 of 1922. 

February 13, 1923. 

Present: —Mr. Justice MacColl. 

MA NGWE KIN— Plaintiff—Appellant 

versus 

MA HME and others —Defendants— 

Respondents. 

Budihist Law — Inheritance—Child of divorced 
wife when disentitled to inherit—Child living se¬ 
parate from father at his request, rights of—Civil 
Prjccdure Code (Act V of 190S), s. 99, O. VI, r. 
14 —‘Omission to sign plaint — Irregularity. 

Ic is settled law that if a child on the divorce of 
his mother accompanied by partition of property 
goes to live with her and ceases to be a member 
of bis father’s household, he is debarred from 
inheriting from his father, [p. ioi, col. 2.] 

A child, however, who, on the divorce of his 
mother, merely at his father’s request lives se¬ 
parately from him, is not included amougst the 
six classes of children who are not entitled to 
inherit, [p. 102, col. 1.] , 

A decree passed in favour of a plaintiff cannot 
be disturbed iu appeal on the ground that he 
omitted to sign the plaint as required by O. 
VI, r. 14 of the Civil Procedure Code, section 99 
of the Code applies to such a ease. lP. 101, col. i.J 

Civil second appeal against the 
judgment and decree of the District 
Court, Lower Chiudwin, passed in Civil 
Appeal No. 18 of 1922, dated the 2nd 
May 10/2. 

Mr. Mitter , for the Appellant. 

Mr. Ganguly, for the Respondents. 

JUDGMENT. —The plaintiff-appellant brou¬ 
ght a suit for a share of her father, Maung 
Kaung Thu's estate. The first defendant- 
respondent is the widow of Maung Kaung 
Tho. The second defendant-respondent, 
Ma Leik, is his daughter by his second wife 
and the 3rd ana 4th clefendauts-respondents 
are his co-heirs. 

The plaintiff-appellant ia the daughter 
of Maung Kaung Tha's third wife, Ma 
bhwe Khan. One ot tlie defences raised wa$ 
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that the plaintiff-appellant's mother had 
been divorced by Mating Kaung Tha and 
the plaintiff-appellant had lived with her 
and had severed all connection with her 
father and that, consequently, she was not 
entitled to inherit from him. The Courts 
below agreed in dismissing the suit on the 
ground that the plaintiff-appellant had not 
kept up filial relations with her father 
and was not entitled to inherit. There 
are no findings on the other issues framed. 
The plaintiff-appellant did not appear in 
Court. She filed the plaint through an 
agent and she did not even sign the plaint. 
Under O. VI, r. 14, every pleading 
must be signed by the party and his Pleader 
(if any) ; provided that where a party 
pleading is by reason of absence, or for 
other good cause, unable to sign the 
pleading, it may be signed by any per¬ 
son duly authorised by him to sign the 
same or to sue or defend on his behalf. I 
cannot find any power-of-attorney given 
by the plaintiff to her agent on the record 
and no explanation was apparently ob¬ 
tained for her failure to sign the plaint. No 
objection, however, appears to have been 
taken and section 99 of the Civil Procedure 
Code applies to the case. It appears from 
the evidence that Ma Shwe Khan left 
Maung Kaung Tha before the plaintiff- 
appellant Ma Ngwe Kin's birth, that after 
her birth she applied for an order of main¬ 
tenance against Maung Kaung Tha and 
he thereupon sued her for restitution of 
conjugal rights and for the custody of 
her child and obtained a decree. Ma Shwe 
Khan then divorced him. Ma Ngwe Kin 
lived for a short time with her father and 
then went and lived with his sister. Later 
she returned and lived with her 
father and was doing so when he married 
his last wife, the first defendant-respondent, 

Ngwe Kin continued to live 
with her father and her step-mother for 
S°:ne time and then was sent bv her 
lather to live with her mother and she con- 
tmued to live with her mother until her 
ltt her s death; but during that time she 
paid two or three visits to her father. The 
ease has been very imperfectlv tried. 
Here are a great many discrepancies as 

iiw.n he -^ n u th ? f tlme that Ma N ^ we Kin 
^he 1 J, l l h h<?r ^ tlieran(i as to her age when 
-hele.t him. Very little attempt has been 


made to clear up these discrepancies and 
it is not at all clear whether Ma Slme 
Khan after the divorce lived in the same 
village as Maung Kaung Tha or not. 

The learned Additional Tudge of the 
District Court found that Ma Ngwe 
Kin, for a number of years before her 
father’s death, had definitely thrown in her 
lot with her mother’s family and severed 
connection with her father’s household. It 
is not clear altogether on which side the 
Additional Judge laid the burden of proof 
with respect to this issue. Pie apparently 
laid it on the plaintiff-appellant but at 
the same time considered that the evidence 
of the Circle Thugyi Ko Maung Gyi, proved 
that plaintiff-appellant severed all connec¬ 
tion with her father’s household. He 
seems to have thought that the Circle 
Thugyi owing to his position had peculiar 
opportunities of knowing what took place 
in the various households under his charge. 
I think the Additional Judge was mis¬ 
taken in this. A Circle Thugyi may be in 
charge of a very large area and I do not 
suppose that lie pays particular attention 
to children with whom lie has no concern. 
Practically all the rulings in Upper and 
Lower Burma relating to the question 
whether a child who has separated from his 
father can inherit or not have been cited. 
But none of them are exactly parallel. 
There are, as far as I know, no texts in 
any of the Dhammathais that lay down 
when a child of a divorced wife can in¬ 
herit from his father and when he 
cannot. But it may be taken as set¬ 
tled law that if a child on the divorce of his 
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erty goes to live with her and ceases to be 
a member of his father's household he is 
debarred from inheriting from his father. 
In the present case, however, the i>laintiiT- 
appellant did not go to live with her moMier 
o:i the latter’s divorce but remained with 
her father. If she had continued to live 
with her father up to his death ther 
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gnd he died when she was sixteen or seven- 
teen. According to the evidence of the 
plaintiff’s agent she was thirteen when she 
left her father. I do not think the fact 
that Ma Shwe Khan was divorced 
from Mating Kaung Tha should affect 
the case at all; because, as I have said, the 

plaintiff-appellant did not go to live with 
her mother on the divorce but continued to 
live with her father. The question, therefore, 
is whether a separation for three years 
according to the witness, .Mating Bo Tok, 
or for eight years according to the evi¬ 
dence of the Circle Thitgyi can itself deprive 
her of the right to inherit. In Ma Tttik 
v. Ma Nynn (i) it was held that a 
daughter who, from her infancy to the 
age of twentv-onc, had never had anything 
whatever to do with her father although 
her mother had not been divorced, was not 
entitled to inherit. That, of course, was 
a such stronger case. In the present case 
Maung Kaung Tha apparently cherished 
the plaintiff-appellant and when she 
lett him she did so at his request presum¬ 
ably as a matter of convenience. There 
is the evidence of the fust defendant her¬ 
self, Ma Hnie, who is certainly not inclined 
to favour the plaintiff-appellant, because 
though, when examined at the first hear¬ 
ing, she stated that the latter had lived 
with her father and with her for two years 
after her marriage, she, when examined as 
i witness, reduced this period to one year, 
to the effect that the plaintiff-appellant 
paid her father two or three visits after 
leaving him. So there was apparently 
no rupUre. There is, so far as I know, 
no provision in the Dhammathats enabling 
■ t father to disinherit his child except by 
giving him away in adoption to another, 
though a child who behaves as an enemy 
towards ids wrents is debarred from in¬ 
heriting. A c .ill who merely at his fat lid ’s 
request lives separately from him is not 
included amongst the six classes of 
children who are not entitled to inherit. 
It was held, in the ruling cited above, that the 
Buddhist Code does not give any meritori¬ 
ous value to mere living together or m .la¬ 
the opposite state of things a reason for ex¬ 
clusion, and t here must be some filial neglect 
to exclude. What filial neglect is proved in 

<ii * u. i‘. l<. (i*y 7 -i 9 oi\ P- * 93 - 
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the present case? The plaintiff-appellant 
lived separately from her father to suit 
his convenience. Is there any evidence 
that her father sent for her on any occasion 
and that she did not go to him or that he 
ever requested her to do something for him 
and was met with a refusal ? She was only 
sixteen when her father died, and as she 
was living separately from him she would 
naturally not minister to him unless he 
requested her to do so. I am, therefore, 
of the opinion that the suit, so far as this 
issue concerned, lias been wrongly [decided, 
and ns there are no findings on the other 
issues the case will be remanded 1o the 
Sub-Divisional Court for findings on 
the other issues framed. Ihe proceedings 
will be ie-submitted with the findings of 
both Courts within two months, 
w. c. a. Case remanded. 


PATNA HIGH COURT. 

Appeals from Appellate Orders Nos. 156 

AND 155 OF 1922. 

May 1, 1923. 

Present:— Justice Sir B K. Mulliek, Kt., 
and Mr. Justice Macpherson. 

A. A. O. No. 156 of 1922. 

AVI,AD ALI— Decree-holder — 

Appellant 

versus 

ABDUL HAMID— A uction-purchaser— 

Respondent. 

A. A. O. No. 155 of 1922. 

AULAD ALI— Respondent — Appeli ant 

versus 

S. M. LATIFUR RAHMAN— Appellant- 

Respondent. 

Civil Procedure Code ( Act V of 1908), s. 115, 
O. XXI, r. 89— Refusal to accept deposit — 
Refusal to exercise jurisdictioi — Revision. 

A refusal to accept a deposit under O. 
XXI, r. 89, of the Civil Procedure Code tendered 
for the purpose of setting aside a sale is a 
refusal to exercise jurisdiction and a revision 
from such an order lies under section 115 cf the 
Code. [p. 104, col. I.] 

Appeal from an order of the District 
Judge, Purnen, doted the 16th March 1922, 
confirming that of the Subordinate Judge, 

Purnea, dated the nth December 1920, 
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Appeal from an order of the District- 
Judge, Purnea, da’ed 16th Much 1922, 
reversing that of the Munsif, Purnea, dated 
1 ith December 1920. 

Syed Muhammad Tahir, K. B„ for the 
Appellant. 

Mr. 5 . N. Dutt. for the Respondent. 

JUDGMENT. * 

A. A. O. No. 156 of 1922. 

Mullick J.— Appeal No. 156 ot 1922 is 
preferred by a mortgagee whose mortgage 
lien covered 4 lots ot property and who 
obtained a preliminary decree against the 
respondent on the 28th July 19iS and a 
final device on the 13th July 1919. Mean¬ 
while, on the 16th April 1918, the appellant 
had bought the equity of redemption in lot 
No. 1 in execution of a monev-decree which 
he had obtained ag.inst the respondent. 
Then, on the .ith August 1920, the appellant 
took out execution of his rnortga' e-decree 
and applied for the sale of plots Nos. 2, 3 
and 4 only, but this course the judgment- 
debtor objected to and the execution case 
was dismissed. In his next application for 
execution the apppellant entered in the 
list of the properties to be sold all the four 
lots, but he requested that lot No. 1 should 
be sold last because he had purchased the 
equity of redemption in it. The judgment- 
debtor opposed this prayer and on the nth 
December 1920 lot No. 1 was put up to sale 
and the whole decretal debt real’seel 
therefrom. 

The appellant thereupon appealed to the 
District Judge but without success, 
and he files the present second appeal o t 
the ground that, in the absence of any 
direction in the decree to the contrary 
and of any equities created against himself, 
he was entitled to sell the mortgaged pro¬ 
perties in whatever order he chose. 

I think this contention is well founded. 
The purchase of the equity of redemption 
split up the mortgage and the appellant 
became entitled to recover only a propor¬ 
tionate share of the mortgage-money by the 
sale of lots Nus. 2, 3 and 4. Pie was not 
entitled to sell these 3 lots for the entire 
debt and all that the Execution Court 
could compel him to do was to sell lots Nos. 
2,3 and 4 ior the reduced amount. But the 
Court could not compel him to sell lot No. 
1 and its order was, therefore, bad. 
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But the lot having been purchased .by a 
third party bona fide and without notice. 
We are unable in this appeal to set aside 
tiie sale. 

It is alleged by the appellant that the 
purchaser. Datifur Rahman, is a benamidar 
for the judgment-debtor, but that has not 
been proved. 'The appellant might, perhaps, 
have been in a better position if he had, 
when the Court decided to sell lot No. I, 
declined to proceed with the execution and 
preferred an appeal; but as matters stand 
this second appeal must be dismissed with 
cost-. 


JUDGMENT. , 

A. A. O. No..135 of 1922. 

Mullick, J. — This appeal has been heard 
with the above Appeal No. 156. 

It appears that after Datifur Rahman 
purchased the property, the mortgagee 
made an application under O. XXI, r. 
• v '0. Civil Procedure Code, for leave 
to deposit the purchase-money w ith interest 
and to get the sale set aside. The Muii-it 
decided in the appellant's f avour , but the 
District Judge in appeal held that by put¬ 
ting the four properties up to sale 
without stating in the sale procla¬ 
mation that lie had 'purchased the equity 
of redemption in lot No. 1 the appellant had 
created an equitable estoppel against 
himself. He accordingly reversed theMuu- 
sif's order and dismissed the appellant's 
application. Against this order the appel¬ 
lant files the present appeal. 

It is clear no appeal lies but the appel¬ 
lant asks that his petition mav be treated 
as an application for revision. In the 
special circumstances of this case we grant 
his prayer and proceed to consider tne 
merits of his case. 

bar from attempting to conceal that he 
was the purchaser of the equity of redemp¬ 
tion the appellant had from the moment: 
that lie tiled his first execution case stren¬ 
uous! \ contended that lot No. 1 could ro t 
be sold because he was its owner by p. lr - 
cnase and t can see no representation <-/„ 
his part by reason or which the auction- 
purchaser was induced to chance his ra¬ 
tion. I think, tlierelore, that there w. s 
equitable estoppel in the ease. 

l'he next question is whether the a; 
but was entitled to make the deposit, in 
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my opinion his purchase of lot No. 1 did First civil appeal against the decree of the 
not extinguish the equity of redemption; District Court, Pyapon, dated 13th August 
the right purchased was, in the first place. 1921, in Civil Regular No. 13 of 1921. 

not co-extensive with his right as mortgagee Mr. Kyaw Htoon, for the Appellants, 
and, in the second place, here the presump- Mr. Maung Pu, for the Respondent, 
tion of an intention to keep the security JUDGMENT, 

alive is very strong. May Oung, J. —The plaintiff, now res- 

Therefore, he was at the time of the mort- pondent , claiming to have been the grand- 
gage-sale the owner of the property, and he daughter of one U Po Maung, deceased, 
was competent to make the deposit under sued the defendants, the widow and *tep- 
O. XXI, r. 89, of the Civil Procedure Code, daughters of U Po Maung, for a share in the 
In inv opinion the M.iasii’s craer setting estate left by him. U Po Maung isstated 
aside the sale was risht and the learned to have beeu married thrice, first to Ma 


District Judge was wrong in reversing it. 

It is. however, contended by the opposite- 
party that this is not a case in which we 
can interfere under section .115, Civil 
Procedure Code. The reply is that it i s now 
the settled practice of the Court to treat 

a refusal to accept a deposit tender for tie 

purpose of setting aside a sale as a refusal 
to exercise jurisdiction and I think that 
the present application is maintainable 
under section 115, Gvil Procedure Code. 

'I he result is that the application is 
allowed with costs: the order of the District 
Judge is set aside and that of the Munsif 
restored. The appellant is entitled to his 
costs in the Courts of the Munsif and the 
District Judge. The hearing fee in this 
Court is fixed at Rs. 32. 

Macpherson, J.—I. agree. 

M. d. J. Order accordingly. 

RANGOON HIGH COURT. 

First Civil Appeal No. 189 of 1921. 

February 2:', 1923. 

Present:- Sir Sydney Robinson, Kt., Chief 
Juticc-, and Mr. Justice May Ourg. 

MA HMUN and another—Defendants 

—Appellants 

versus 

MA NOWF. THIN—Plaintiff - 

Respondent. 

Buddhist Law, Bunnest—Succession — Parent - 
age, d termination 0/—Evidence 0/ general repute, 
value of—Devolution of (J shares—Grandchild 
v. step^qrandmother. 

In determinin'* tlie parentage of a person for 
purposes of oucccssiou.cvidei.ee of general repute 
is of considerable importance, where the deceased 
has not left any blood relations and the events 
material lor the decision of the question happened 
verv long ago. [p. 105. col. j.] 

Stmhle .—Tho share of a grandchild as against 
the step-grand mother in the abscuce of an> issues 
of the second marriage is one-half ,’of the “fayiv“ 

aud oac-eightU of the ':ieHct-pwu>'\ [p,ioO, cpl. j.) 


Dun Hala, by whom he is alleged to have 
had one son, Po Mya, next to Ma Ngwe 
Gyi by whom he had no issue and lastly to 
the 1st defendant. The plaintiff averred 
that she was the daughter of Po Mya who 
died before his father. 

In the first instance, the plaintiff's appli¬ 
cation for leave to sue in for?na pauperis 
was opposed by the defendants. During 
the enquiry the 1st defendant specifically 
admitted, on oath, that the plaintiff was 
the daughter of Po Mya who was the only 
son of U Po Maung by his former wife ; but 
0:1 the plaintiff's application being allowed 
the defendants filed a written statement 
in answer to the claim in the course of 
which they disclaimed personal know¬ 
ledge of U Po Maung's family connections, 
prior to the 1st defendant's union with 
him andprotested that they had never even 
seen the plaintiff until she came forward 
after U Po Maung*s death to claim a share 
in the inheritance. 

Issues of fact were, therefore, framed to 
ascertain the plaintiff's and Po Mya s 
parentage. These were decided in the 
plaintiff's favour and defend ants Nos. 1 and 
2 now appeal. Their learned Counsel urges 
that the evidence adduced in the case was 
insufficient to establish the plaintiff's claim. 
It is necessary, in the first place, to 
remember that the plaintiff was called 
upon to prove, among other things, events 
which took place long before she was 
born. She is now about twenty-eight years 
old and Ma Dun Hla is stated to ha\e 
died forty-two years before the suit. Again, 
UPo Maung was an Upper Butman who 
came as a young man to settle in the Delta 
and died at the age of eighty-tw o leaving 

uo other blood relatives. Audit is not svg- 
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gested thatMa Dun Hla left any. Hence 
this is a casein which evidence of general 
repute is of considerable importance 
provided it is cogent. In tins connec¬ 
tion the statement of Ko Shwe >V-, 
a witness called by the defendants them- 
sieves, is clear and unmistakable He is 
over sixty years of age, a resident of lhc.n- 
din, thedeceased’s village,and a hawker. 

He had known the deceased for forty years 

and had heard the plaintiff addressing V Po 
Maung as “grandfather’; and Po 
calling him father. Referring to the de¬ 
ceased and the plaintiff, he said,“ the gen¬ 
eral talk in the village was that they are 

grandfather and granddaughter, ***• 
speaking of the deceased and Po My a, it w as 
talked about in the village that they were 
father and son." Now Thandin is a small 
hamlet containing about thirty houses 
and it is only reasonable to suppose that 
relationships such as are now in question 
would generally be known to and talked 
about by most of the inhabitants. It may, 
therefore, be taken as fully established 
that the plaintiff was at least the reputed 
granddaughter of the deceased and there 
is no evidence that the latter at any time 
denied the relationship. 

IJThaZan, theist witness of the plain¬ 
tiff, aged eighty years and a money¬ 
lender , had lived at Thandin for over forty 
years and during that period had known 
the deceased intimately. They worked 
adjoining lands. According to him, U 
Po Maung went over to Wegyi, a distant 
village , and married there. After seven 
or eight years he returned to Thandin, 
bringing with him his wife, Ma Dun Hla, 
and a child about four years olci; that 
child was Po Mya. Subsequently, U Po 
Maung, left a widower, married Ma Ngwe 
Gyi, and Po Mya divided his residence 
between his father’s house at Thandin and 
those of his mother’s relatives at Wegyi. 
PoMva married Ma Ilnin Nu at Wegyi 
and by her had a daughter, the plaintiff. 
The witness first saw the plaintiff when 
the latter was seven or eight years old 
and it was then that she began visiting 
U Po Maung at Thandin; U Po Maung 
told him that she was hisgrand-daughler. 
The plaintiff gave birth to a child inUPo 
Mining's house and was living with him at 




the time of his death; she had been so liv¬ 
ing for over a year. Finally, the witness 
stated that the fact of Po Mya's being the 
son of U Po Maung was “ notorious " in 
the village. The defence seek to 
discredit the evidence of this witness, on 
the ground that he had a law-suit over 
a small piece of land with U Po Maung 
which was compromised, the witness pay¬ 
ing the sum of Rs. 5. After the case 
witness did not go to U Po Maung's house 
and was not on speaking terms with him 
and the first defendant; but U Po Mating is 
dead and there is no reason to hold that the 
witness, at his age, hears such a strong re¬ 
sentment towards his widow as would lead 
him to swenr falsely to a state of facts which 
must, in the ordinary course, ha vebeen with¬ 
in his knowledge. The fist defendant, 
though she is strenucus in her denials, 
says, * I have heard the statements made 
by the plaintiff's witnesses. I am not pre¬ 
pared to say whether their statements 
are true or false." 1 would accept U Thn 
Zan's evidence without hesitation or doubt. 

Besides U Tha Zan, there are three other 
residents of Thandin who supported the 
plaintiff and established the facts that Po 
Mya was generally looked upon and ac¬ 
knowledged as the son of L Po Maung, that 
he used to visit his father ccrasionally and 
that he worked his father's land with his 
father fora few years. 

There is also the admitted fact that the 
pi? ini iff and her hm-bnml lived lor over 
a year, prior to U Po Maung's death, in 
ah.it £»r»ar toe latt-r's granary behind his 
house. The first defendant says that they 
came and lived there to work as coolies 
but, considering that she had in her written 
statement falsely denied ever having seen 
the plaintiff before U Po Maung died, no 
reliance can be placed on her attempts 
to be little the position in which the plaint¬ 
iffs tood towards U Po Mating during 
his lifetime. It is proved that X: 
Po Mating was very stingy and tiie 
fact that he did not keep his granddaughter 
in comfort does not negative tne evidence 
that the relationship claimed did exist. 

For tne defence, besides Ko Skvc Sa, 
already mention ea, two witnesses were called 
who gave negative evidence. U Pinto 
Gyi, aged seventy-six, stated that he had 
never seen the plaintiff before U Po Mjuu^'a 
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cie?th; or after t.iat evert till ? mouth be¬ 
fore, he come to Court as a witness in this 
case. Seeing that his house was only four 
or five doors away from U Po Mouno's 
this is an extraordinary denial and the 
witness must, I think, be held to have been 
trying to say too much. He, however, 
admitted that after Ma Ngwe Gvi's death 
Po My a came and worked U Po Maung’s 
land for one year, and was not prepared 
to say that the plaintiff was not Po Mya's 
child. Maung Tin Dok styled himself 
a Doctor and said that he had known U Po 
Mauug since he, witness, was about seven¬ 
teen; he was fifty-five when he gave evidence. 
He lived four or five houses a way and used 
to meet the deceased almost every day. 
He denied everything except that he had 
seen the plaintiff in a hut at the back of 
TJ Po Maung’s house but, according fo him, 
she lived in it for only three or four months; 
he did not even know that Po Mva ever 
worked UPo Maung’s land, a fact admitted 
by U Vo Hmo Gyi. In my view, the 
statements of these witnesses did not 
appreciably weaken the case for the 
plaintiff. 

There is one weak point on plaintiff’s 
side, viz., her omission to call her mother 
who is admitted to be alive at Wegyi, 
Her testimony would have been of value, 
especially as regards the question of the 
plaintiff’s birth and parentage ; and, as 
she had visited Thandin, she might 
have spoken to her relationship with U Po 
Mating. But, in any case, her evidence, 
if given, would have been open to the ob¬ 
jection that she was interested in her 
daughter's welfare and I do not think that 
the failure to cite her is fatal to the claim. 

Above all, there are the first defendant's 
admissions made when she was examined 
on the question of the plaintiff’s pauperism. 
Site has made Iraniic efforts to explain 
these away. First of all, she said that she 
did not think she line! made the statements 
attributed to her. Then she pleaded that 
owing to the loss of her husband and cer- 
lain relatives her mind was unhinged and 
lienee she did not know' what she had 
stated before. Confronted with the state¬ 
ments, she said they must be incorrect. 
Finally, it was only in re-examination 
ihat she said: ‘ In my former deposition 
j made those statements in cross-examinn- 
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tion, because she had claimed that 
status.” I would hold that she is utter¬ 
ly unreliable and that she must be deemed 
to have acknowledged the plaintiff's status 
and thus spoken the truth in an unguarded 
moment. 

The conclusion is, therefore, in my view, 
irresistible that the plaintiff was the grand¬ 
daughter of the deceased and, as such, 
entitled to a share in his estate. 

There remains the question of the extent 
of that share. The Court below, following 
the decision in Scin Tun v. Mi On Kra Zan 
(i) awarded the plaintiff o/2oths of the 
"payin'* or " altetpa” property possessed by 
U Po Maungat the time of his marriage with 
the first defendant, and i/8th of the jointly 
acquired property of that marriage. In 
doing so it omitted to notice that in this 
case there was no issue of the subse¬ 
quent marriage as was the case intheruling 
cited. The first defendant had brought 
two daughters from a previous marriage 
but the latter cannot inherit from their 
step-father in the presence of a descendant, 
the plaintiff, and their claim, if any, as 
against their own parent does r.ot arise. 
The exact point is, however, covered by 
authority. The Dhammathats quoted in 
Ma Hnin Dok v. Ma U (2) are clear 
and unambiguous; they give the grandchild 
one-half of the "payin'* and i/8th of the 

IdUt-pwa." In the later case of Mating 
Kado v. A/*? Kyin (3), the position as re¬ 
gards 4 payin ” was re-examined and the 
method of equal division between the grand¬ 
child and its step-grandparent was con¬ 
firmed. The plaintiff lias not, l owexer, 
appealed and the award of o/goths 
cannot, therefore, be disturbed. 

I would dismiss the appeal with costs, 
payable by the first defendant out of 
her share in the estate. 

Robinson, C. J.— I concur. 

n. ji Appeal dismissed. 

(1) 3 J,. B. R. 219. 

((2) 2 U. B. 31. (1897-1901) T?o. 

( - U .B. K. •(1897-1901) 
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GAnGADHAR DAJI V. G 0 VIK» NArAYAN. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civir, Revision Petition No. 126-B 

of 1922. 

April 24, 1923. 

Present: —Mr. Prideaux, A. J. C. 

GANGADHAR DA JI— Plaintie 1 ■— 

Applicant 
versus 

GOVIND NARAYAN—Defendant— 

Non-Applicant. 

Contract Act (IX of 1872), s. 23— Money paid 
for settlement of marriage — Suit for recovery , 
whether lies. 

A person who gives to another, who is to pro¬ 
cure a girl for his marriage, money for payment to 
the guardian of the girl selected, should money be 
demanded, can, on failure of the marriage negoti¬ 
ations, sue for its recovery. 

Srinivasa Aiyar v. Sesha Iyer, 41 Ind. 
Cas. 783; 41 M. 197; 61 ,. W. 42; 34 M. L. J. 282 
and Gulabchand Paramchand v. Fulbai Hart* 
chand, 3 Ind. Cas. 748; 33 B. 411; 11 Bom. D. R. 
649, followed. 

Vaithyanatham v. Gangarazu, 17 M. 9; 3 M. D. 

J. 132; 6 Ind. Dec. (N. s.) 6, Pitamber Ratansi v. 
Jagjivan Hans.af, 13 B. 13m.; 13 Ind J ur. 267 n.\ 

7 Ind. Dec. (N. S.) 88, Dholidas Ishvar v. Fulchand 
Chhagan, 22 B. 658; xi Ind. Dec. ( n . s .) 1021, 
distinguished. 

Revision of the decree of the .Small Cause 
Court Judge, Akola, dated the 28th June 
1922 in Civil Suit No. 2817 of 1921. 

Mr. M. B. Niyogi, for the Applicant. 

ORDER. —The present applicant-defend¬ 
ant is the husband of theplantiff's younger 
sister. The plaint states that in February 
1920 defendant asked for Rs. 200 for 
the purpose of settling the plaintiff’s 
marriage. The plainliff, however, sent 
only Rs. 175 by money order. Defend¬ 
ant did not spend that sum in 
connection with the plaintiff's marriage 
in accordance with the agreement, come to 
and, therefore, plaintiff sued to get the money 
back. Plaintiff's Pleader stated that girls 
were scarce in the caste and plaintiff 
wanted the defendant to secure a girl for 
hin» and the monov was given him to be 
paid to the guardian of the girl selected 
should money be demanded. 

For the defence, receipt of money was 
admitted. Defendant select ed ; j ill 1 c 1 e 
married to the plaintiff and Rs. 400 w ere 
to be paid. Rupees 175 was not paid to 
the guardian of the giri but was with the 
defendant. The negotiations fell through. 
As the money was paid for a purpose which 
is immoral and opposed to public policy 
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it could not be recovered. It was further 
pleaded that the defendant had lent 
Rs. 300 to the plaintiff some two years be¬ 
fore and plaintiff told the defendant that 
this sum of Rs. 175 might be taken in part 
payment of that debt. This alleged agree¬ 
ment was denied by the plaintiff. No 
evidence was called in the case and the 
Judge found that defendant had no evi¬ 
dence to show that the amount was allow¬ 
ed to be appropriated towards the debt: 
and asregards the plaintiff’s right torecover 
the amount, it was held that the amount 
was not paid to the bride’s father; it w r as 
in deposit with the defendant who was 
bound toreturu it to the plaintiff. Plaint¬ 
iff's claim was decreed. Against that 
decree the present application in revision 
has been filed by the defendant. 

It is here pleaded that the contract is 
one of marriage brocage; that the money 
was paid to the defendant to induce the 
guardian of some minor girl to give that 
girl in marriage to the plaintiff. It has 
been held that agreements to procure 
marriage by reward are void on the ground 
that the marriage ought to proceed if not 
from mutual affection, at least, from the 
free and deliberate decision of the parties 
with an unbiased view to their welfare. 
But consent of parties is not an essential 
condition in the Hindu marriave contract. 

v * 

It has been held that agreement to pay 
money to the parent or guardian of a minor 
in consideration of his consenting to give 
the minor in marriage is vo’d ns being 
opposed to public pob’ev: See Vaithycua- 
tham v. Gangarazu (1) Piloir.lcr Fatal'si v. 
Jagjivan Hansraj (2), and Dholidas 1 shvarv. 
Fulchand Chhagan (3). But I do not think 
that these cases govern the present one. It 
may bethattheguardianor parent to whom 
the sum of money has been promised incon- 
sideration of his or her giving his or her 
daughter in marriage may not be able to 
recover the sum so pronrsed on the 
ground that the agreement ’s vo^'d as op] o- 
sedtopublie policy. Bui wheretheplabil- 
iff has paid the money in advance a suit- 
can lie torecover back the amount on fail¬ 
ure of the defendant to p>ve the 1 rule 

(1) 17 M. 9J 3 M. I,. J. 132, 6 Ind. Dee. (k. O 

6 . 

(2) 13 B. 131M.; 13 Ind. Jur. zCyv.: 7 Ind. Dec. 

(N. s.) 88. 

(3) 22 B. 6fi8l 11 Ind, Dec. psr, s.) 10 ?. 1. 
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in marriage: See Srinivasa Aivar 
v. Sesha Iyer (4) and Gnlabchand Par'am- 
chand v. Fulbai Harichand {5). 

1 lie present is not a case by a person 
paving money to a stranger hired to pro¬ 
cure a wife for him. Defendant was to 
get nothing but if, according to custom 
of the caste, the father of the proposed 
bride had to be paid something then the 
money was to be paid to him. Under 
these circumstances, T do not see how the 
defendant can refuse to return, the money 
a.nd he lias failed to prove any agreement 
whereby the same was to go towards the 
payment of money lent by him. The 
decree of the lower Court appears to me 

to be correct. I dismiss this application 
in revision. 

N - 11 • Application dismissed. 

U) 41 Ind.Cas. 783; 41 M. 197; 6 I,. W. 42; 34 M. 
L. J.282. 

(5) 3 Ind. Cas. 748; 33 B. 411; 11 Bom. L. R. 
649. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No. 19 or 1923. 

March 29, 1923. 

Present :—Mr. Simpson, A. J. C. 

MAKUND SINGH and others— 

Defendants—Appellants 

versus 

Mutant mat GHAT UR-UN-NTS S A— 
Plaintiff and another—Defendant— 

Respondents. 

Evidence Act (I of 1872) s. 165, applicability oj — 
Witness tailed by Court — Right to cross-examint . 

Section 165 of tlie Evidence Act applies to Court 
witnesses, as the expression "anywitness" appears 
to include such a witness. The cross-examination of 
a Court witnessis not a matter of absolute right but 
requires the leave of the Court. Where, however 
such a witness makes an important statement 
which is agaiust the case set up by one or other ot 
the parties, the Court should allow the witness to 
be cross-examined, [p 109. col.2:p. no, col. i.J 

Empress v. Gnsh Chundcr Talukdar, 5 C. 614; 
s C. L. R. 3&4; 2 I ml. Dec. N. s.) 998, Gopal l all 
Seal v. Munich Loll Seal, 24 C. 288; 12 Ind. Dec. 

1 N. S ) 859, Mohendro Nath Das Gupta v. Emperor, 
29 C. 387: 0 C. W. N. 550, Chintamon Singh v *. 
Emperot, ^5 C. 243; 12 C. W N. 299; 7 C. L. J. 177; 

? Cr. L. J. 14 <• and Tarince Churn Chowdhty 
v. Shuroda Soondurcc Dossee, 3 ILL. R. (A. C. J.) 
r.js at r- 158: 11 W. R. 468, not approved. 

Coutson v. Disborouqh, f 1 «9-|) 2 Q. B. 316; 0 
70 L. T. 617; 42 W. R. 449; 5,8 J ]>. 7 s, 

:c ; elTed to. 

Appeal .'.gainst on order of the- Snb- 

} d.re, Oonda, dated the 21st December 


V 

1922. settiug aside the decree of-the Munsif, 
Tarabqatij, dated the 3oth November 1921. 

Mr. Adilya Prasad , for the Appellants.’ 

Messrs. M. Wasim and Mahmud Beg , for 
Respondent No. i. 

JUDGMENT. —This is a defendants' 
appeal. The suit was one for 
pre-emption. The vendor was Fazal 
Akbar. The vendees were Makitnd 
Singh and _ others, the present appellants. 
The plaintiff pre-empt or was Musa mm at 
Ghafur-un-Nissa, widow ot Fazal Rahim, 
Fazal Aklv.r's brother. In the Court of trial 
it was objected by the vendees defendants 
that Musammat Ghafur-un-Nissn was not 
a co-sbnrer and. therefore, had no right 
of pre-empt.011. The learned Muns’f gave 
effect to this plea and dismissed the suit. 
The plaintiff appealed and the appeal was 
heard by the learned Additional Subordi¬ 
nate Judge who allowed the appeal and as 
the case had been decided on a preliminary 
point remanded it for decision on merits. 
The vendees have filed the present appeal 
against this order of remand. I am of 
opinion that the appeal fails because the 
question decided by the lower Appellate 
Court was one of fact which cannot be dis¬ 
turbed in second appeal. The learned 
Subordinate Judge said:—“The question 
as to whether the appellant has still got a 
right or share in the property left by her 
son. Fazal Rnb depends upon the consider¬ 
ation of the further questions,*— 

“(1) As to whether Exhibits A3 and Ay 
were validly executed or not and what was 
their effect upon the rights of the appellant. 

2) As to whether her title in the property 
has been extinguished by adverse possession 
of Fazal Akbar or not. 

“Belere the lower Court a pica of the 
exclusion of appellant from inheritance 
left by her son, was also raised, but 
was rejected bv the learned Munsif 
for cogent reasons with which I fully 
concur, that plea has not been 
pressed upon me. M The share which is now 
cl'ii iinvl by Musammat Ghnfiir-un-Niss?., 

plain tiff-respondent, came to her by in- 
ircritam e on the death of her son Fazal 
Rnb. Proof of the alleged custom having 
failed, it is for the appellant to show that 
the plaintiff's title has become extinguished. 
He attempted to do so by means of certain 
mutation proceedings. It appears that it was 





tbePatwari who reported the death of Fazal 
Rab and that two compromises purporting 
to be entered into by Musummat Ohatur- 
uri-Nissa and her husband's brother, Fazal 
Akbar, were put iu before the learned Tab- 
sildar and tbot mutation was effected on the 
basis ot these compromises. The name of 
Fazal Akbar being recorded over the shore 
of Musainmat Ghaiur-un-Nissa. I point 
out here that the share which Fazal Akbar 
had sold is his own. There is no dispute 
about that. The question is, whether 
Musammat Ghafur-un-nissa is a co-sharer 
of any share so as to give her a right of 
pre-emption. 

Now. the lady was a widow and a pat da - 
nashin and she was living, and is still living, 
in the same house as Fazal Akbar. In 
these circumstances, any one who set¬ 
up such a transaction as this com¬ 
promise was bound t:> staisly the Court 
(i) that it was executed, (2) that tnc 
lady fully understood what she was doing. 
The lower Appellate Court has found 
that the fact o! execution is not proved and 
I cannot see that the Court has fallen into 
any error of law incoming to this decision. 
Txie compromise is not signed by the lady. 
It is rot asserted that she appeared before 
the Tabs ldar. It bears a mark made on 
her behalf by one SbamsoolHaq, one of 
her relations, aud there is no power-of-attor- 
ney authorising him to act for her. This 
porto- the case, therefore, is at an en-l. 

Secondly, it is ar;ued tnnt, whether she 
executed the compromise or not, her rights 
have been put an end to by the adverse 
possession of Fazal Akbar. But if the 
compromise fails, Fazal Akbar's possession 
would not be adverse. No doubt he was 


managing the property, but he may have 
been doing so on her behalf. She may have 
th uight so, and even that would be enough. 
The Court will not be absolute to deprive 
the original owner of her title merely be¬ 
muse- some trick has been practised on her. 
It is in evidence that she was receiving 
s)nie tiling from Fazal Akbar and she says 
th.it she regarded it as her share in the 
profits. For these re 1 sous I dismiss the 
appeal with costs. 


There *s a po nt which I do 11 >t decide. 
But as it was raised and argued 
before me, I think it right to a .y some¬ 
thing on the subject lor the guidance of 


the Courts. Fazal Akbar was called by 
the First Appellate Court as a Court witness 
and was examined. The present appellants 
vendees who were the respondents in that 
case claimed to examine him and trie 
Court refused. The refusal is in these 
words.— 

"At the time when I expressed, my inten¬ 
tion to the above effect the learned Pleaders 
for parties did not pray that they may be 
granted an opportunity to cross-examine. 
When his statement was recorded it turned 
out to be against the respondent; when 
learned Pleader prays for permission to 
cross-examine him , or suggest questions 
to the Court for his examination. The 
learned Pleader for the appellant contests 
the above prayer. I am afraid it is not 
possible for me to accede to the prayer of 
the learned Pleader for the respondent. T 

cannot allow him to cross-examine the wi! 
ness a sail the points for which he has beer 
examined have been brought on record/* 

The learned Subordinate Judge was 
clear y xvong in refusing permission to 
examine. The view of the Calcutta High 
Court is that parties have an absolute right, 
without the permission of the Court at all, 
to cross-examine a Court witness. Empress 
v. Grish Chunier Talttkdar (1), Copal Lall 
Seal v. Manick Lall Seal (2), Mohendro Nath 
Das Gupta v. Emperor (3) and Chinlamon 
Singh v. Emperor (q). No doubt, all these 
cases were criminal cases. Most of them 
referred back to the old case Turin <■ Claim 
Chowihry v. Sharjda Soonturee Dos see (5). 
If it ha i been necessary to dec de the point 
I should have felt constrained either to 
follow these Calcutta decisions or to refer 
tlie mitter ton Bench- My person .1 opinion, 
if I may venture to state it, is that cross- 
ex;! initiation is not a matter of right but 
requires the leave of the Court. I consider 
that section 165 of the Evidence Act ap¬ 
plies to Court witnesses. The expres¬ 
sion “any witness" appears to me to 
iacluae a Court witness also. I think if 
the Ju Ige w.re examining a Court witness. 


(i) -> C. uH j 5 C. L,. k. 30.P 2 lucl. Dee. 
99 *>* 

'A - l 0 . 2SS; 12 Inti. Dec. (n. s.) S50, 

» 3 > -v C. 3 « 7 i 6 C. W. N. 330. 

< t) O C. 2\y, 12 C. W. N. 299 ; 7 C. 

; _r. I,. J. 146. 

v '■>) j t». I,. R. (A. C. J .) 1^3 at p. 15S; j , 
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and Counsel on either side were to object 
to the putting of a particular question t'*e 
Judge would rely upon section 165 of the 
Evidence Act. So far as the statutory law 
goes, either the Evidence Act deals with the 
question in section 165, in which case the 
leave of the Court is necessary, or the 
Evidence Act is absolutely silent on the 

point, in which case, apart from the 
Calcutta Rulings, the only authority I 
know is the English case Coulson v. 
Disborough (6). It was a civil suit. The 
Judge ret used permission to cross-examine 
and it was held that there was no 
right of cross-examination without the 
ieaveofthe Court. It seems quite probable 
tnat the Legislature intended to embody 
the same rule in section 165 o- the Evidence 
Act although, of course, the Evidence Act 
is much holder than this decision. 

But even if the learned Subordinate 
Judge wis justified in believing that he 
had a discretion in the matter, it is plain 
that the discretion was wrongly exercised. 
This Court witness made au important 
statement which was against the case of 
the present appellants, and 011 every ground 
of justice that statement ought to have 
been subjected to the test of cross-exami- 
nition. The learned Subordinate Judge 
seems to have actually thought that 
he had 110 authority to permit cross- 
examination. This is certainly wrong, 
and 1 should have been obliged to send tue 
case back to ha ve this witness cross-examin¬ 
ed were it not that the respondent was 
ready to have the evidence oi this witness 
taken out of the record, and the ease decided 
apart lro n it, and the appellants ulti- 
nntcly agreed to this course being taken. 
The evidence of Ivzal Akbir is, therefore, 
to be regarde 1 is struck out of the record. 
As I said above, the appeal tails and is 
dismiss 0 ! with costs. 

o. il. Appidl dis>nis;ef. 

'o, («o>!) Q. B. 310; tj R. 3 70 L, T 617/ 
4 / W .R. « 1 y. 3* J. i\ 7«S- 


PATNA HIGH COURT. 

Civil Revision No. 184 of 1923. 

May 22,1923. 

Present; —Mr. Justice Das and Mr. Justice 

Poster. 

BISHiiSHWAR PRATAP NARAIN SAHI 

—Petitioner 

versus 

ASARFI SINGH— Opposite Party. 

Civil Procedure Code (Act V of i<jo8 ), ss. 151, 
* 5 -. O. XX. r. 3 — Inherent power of Court — 
Power to re-call order passed by predecessor 
— Judgments, sanctity of. 

Section 131 of the Civil Procedure Code gives 
110 power whatever to a Judge to re-call an order 
passed by his predecessor-in-office. He is 
entitled to correct clerical or arithmetical 
mistakes in the judgment or errors arising 
from any accidental slip or omission and he 
is also entitled to review a judgment if 
there are grounds for review, but otherwise 
he is not entitled to touch that judgment in any 
way. [p. hi, col. 2; p. H2, col. i.J 

Rev.sion from an order pi ssed by the 
Subordinate Judge, Muzalfrrpur,. dated 
the 27th April 1923. 

Messrs. Sultan Ahmad and B. K. Sinha, 
for the Petitioner. 

Messrs. 5 '. C. Mitra and B. K. Mitru, for 
the Opposite Party. 

JUDGMENT. 

Das, J.—The petitioners were the plaint* 
ills in au action to recover possession 
of certain properties known as Sursand Raj 
E tute. They entered the properties in 
four schedules, properties in schedules 
IIL andlV being properties claimen by Asaxfi 
Siagh as liis mokarrari. With relerence to 
the property entered in j-cliedule 111 there 
w is a previous litigation between the par¬ 
ties. Asruli Singh claiming those properties 
as ni $ mokarrari and the petitioners disput¬ 
ing the claim of Asarli Singli. The Court 
o. lirst instance decided the suit in favour 
of Asurii Singh; in other words.it held that 
Asarli Singh hud a mokarrari interest in 
those properties. In appeal the decision 
of the Court of the lirst instance was set 
aside and this Court in second appeal 
upheld the decisioxi of the lower Appellate 
Crurt. it appears that Asarli Singh has 
o Rained leave to appeal to His Majesty 
in Council against the decision of this Court. 

Now, it is admitted that the decision of 
tlie J udicial Committee will govern the 
rights of the parties so far as schedule IU 
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and IV properties are concerned; and before 
the learned Subordinate Judge the parties 
seem to have entered into some sort of 
agreement on this point. The learned Sub¬ 
ordinate Judge in dealing with the schedule 
III and IV properties says as follows:— 

“It has, therefore, been proposed by 
both parties that these issues may be left 
undetermined by this Court and in 
case of plaintiff's success a decree may be 
passed in respect of these properties 
subject to the decision of their Lordships 
of the Privy Council. I agree with the 
proposal made by the parties and leave 
this point undetermined." 

The decree of the learned Subordinate 
Judge with reference to the schedule III 
and IV properties is in these terms: - 

“Let it be declared that the plaintiffs 
as Bandhus of the late Babu Kishun Pratap 
Indra Narayan Singh and by virtue of the 
agreement dated the 9th May 1908 are 
entitled to possession of the properties 
described in schedules Ito IV of the plaint, 
but as regards the properties described 
in schedules III and I-V they are en¬ 
titled to possession subject to the decision 
of the Privy Council " and in dealing with 
the question of mesne profits the learned 
Subordinate Judge expressed himself in 
these terms:— 

“Let it be furher declared that the plain¬ 
tiffs are entitled to profits with respect to 
the property of schedule IV but subject to 
the decision ot the Privy Council lor three 
years before suit andfor subsequent period 
until delivery of possession or three years 
after the decree whatever event first oc¬ 
curs." 

In my opinion there is no doubt what¬ 
ever that the learned Subordinate Judge 
gave the plaintiffs a decree in regard to 
schedules III and IV properties, but pro¬ 
vided that that decree would have no 
operation if the Privy Council should ulti- 
nntely allow the appeal of Asarfi Singh. 

The petitioners applied for execution of 
the decree before the learned Subordinate 
Judge who actually passed the decree. The 
learned Subordinate Judge allowed exe¬ 
cution not only in respect of schedule I and 
I t properties but also in respect of sche¬ 
dule HI and IV properties. Thereupon 
vhe opposite party Asarfi Singh applied 


for restitution under section 144 of the 
Civil Procedure Code and for an order that 
the properties should be re-delivered to 
him and to a Receiver who had been 
appointed in a previous litigation. His 
view apparently was that there was no 
decree in respect of schedules III and IV 
properties and that the decree could not be 
executed so as to entitle the plaintiffs 
to recover possession of schedule III and 
IV properties. This application was 
made not before the learned Subordinate 
Judge who dealt with the case and passed 
the decree, but before another Subordi¬ 
nate Judge who succeeded the first men¬ 
tioned Subordinate Judge. The learned 
Subordinate Judge in dealing with the ap¬ 
plication of Asarfi Singh conceded that 
section 144 had no application to the 
facts of the case, but he thought that he 
had complete jurisdiction to re-call the 
order which had been passed by his pre¬ 
decessor-in-office under section 151 oithe 
Civil Procedure Code. The order which he 
ultimately passed was in these words,— 

“I, therefore, allow the application under 
section 151 of the Civil Procedure Code be¬ 
cause in my opinion possession over these 
properties could not be delivered before the 
decision of the Privy Council. The ie- 
ceiver and the applicant will be restored 
lothe possession of schedules III and IV 
properties." 

In my opinion the order of the learned 
Subordinate Judge cannot be supported. 
Section 151 of the Civil Procedure Code 
gives him no power whatever to re-call 
an order which had been passed by liis- 
predecessor in-office. The application 
for execution was an application m accord¬ 
ance with law made before a Subordinate 
Judge who had jurisdiction to deal with 
that application. Rightly or wrongly, 
the learned Subordinate Judge dealing 
with the application allowed execution 
to proceed against schedules III and IV 
properties. If he was wrong in allowing 
execution to proceed against schedules 
III and IV properties, Asarfi Singh, who 
was a party to the suit, could have 
appealed against that order under the pro¬ 
vision of the Civil Procedure Code. \Viu*ie 
there is a remedy by way of appeal, it is, 
in my opinion, an extraordinary thing for 
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a learned Judge to exercise what be calls 
his inherent power and to set aside an order 
passed by his predecessor-in-office. In my 
opinion he arrogated to himself a power 
which did not belong to him but which, 
properly speaking, belonged to an Appellate 
Court. OrJer XX, r. 3, of the Civil Pro¬ 
cedure Code provides that the judgment 
"shall be dated and signed by the Judge 
in open Court at the time of pronouncing 
it and, when once signed., shall not after¬ 
wards be altered or added to, save as 
provided by section 152 or on review." 

The rule embodies the well-known 
principle that, after the judgment is 
entered and signed, the Court pronouncing 
the judgment is no longer competent to 
deal with the subject-matter of that 
judgment except on review or under sec¬ 
tion 152 of the Code. In other words, 
he is entitled to correct clerical or arith¬ 
metical mistakes in the judgment or errors 
arising from any accidental slip or omis¬ 
sion and he is also entitled to review the 
judgment if there are grounds for review, 
but otherwise lie is not entiteld to touch 
that judgment in any way. 

In my opinion the learned Subordinate 
Judge had no jurisdiction whatever 
under section 151 of the Code to re-call 
the order passed by his predecessor- 
in-office. I would accordingly allow this 
application and set aside the order passed 
by the Court below. The petitioners 
are entitled to the costs of this applica¬ 
tion. Hearing fee five gold mohurs. 

Foster, J.—I agree. 

M. 1). J. & N. H. 

Application allowed. 


ALLAHABAD HIGH COURT. 

Civil, Revision No. 31 of 1923. 

Anril 20, 1923. 

PV, v;i/.-—Mr. Justice Daniels. 

NANNUL AND OTHERS DEIGN DANTS 

—Applicants 
versa s 

1 < OS 1 ■ A N SI NGII — P lain t if j — 

• 7 Opposite Party. 

'U Procedure Code {Ad V 0 / 1908 ), s. 115 , 
o XX 1—Order en appltcaton 10 withdraw 
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Jront suit—Discretion of Court — Revision. 

Prom an order on an application to withdraw 
a suit with leave to bring a fresh one, if the lower 
Court has applied its mind to the question 
whether sufficient cause under O XXIII, r. 
the Civil Procedure Code is established, no revision 
to the High Court lies, whether the decision is 
right or wrong, [p. 113. col. i.j 

Ratan Lai v. Muhammad Hamidullah Khan , 

Co Ind. Cas 899; 19 A I,. J.47; 2 U. P. L. R.(A) 
403 and J hunk u Lai v. Bishcshar Das, 40 Ind. 
Cas 71; 10A.L.J. 495; 40 A. 612. followed. 

The High Court has power to revise an order 
such as the above if the lower Court L lias 
failed to exercise a judicial discretion in passing 
it. [p. 113. col. 1.] 

Civil revision against *11 order of the 
Munsif, Shikohabad, dated the 8th ot 
January 1923. 

JUr. Shambhu Nath Chaube, for the Ap¬ 
plicants. 

Mr. N. P. A slhana, f or the Opposite Party. 

JUDGMENT.—This is an application for 
revision of an order ot the learned Munsil 
of Shikohabad granting permission to 
withdraw a suit under O. XX 11 I, r. 1, 
with permission to file a fresh suit. The 
application for withdrawal was made 
alter a considerable amount of evidence 
had been recorded on both sides. The 
reasons given for the application were 
two. (I) The non-joinder of a person 
who is alleged by the defendants to be a 
co-sharer in the holding in dispute to be a 
necessary party 

(2) The fact that a Patwari whom the 
plaintiff wished to produce as reoutting 
witness had been won over by the other 
side. 

For these reasons the plaintiff alleged 
that the suit was liable to iail and he ask¬ 
ed lor permission to withdraw it as stated- 

above. . 

The second reason was admittedly not 

a proper reason ior allowing withdrawal 
of tnesuit. The learned Munsif. however, 
has not acted on this reason; he has acted 
on the lirst reason, saying that in Ins 
opinion m.sjoinder of parties was a formal 
delect coming within O. XXIII, r. 1 
and that as the defendants had themselves 
alleged Murlidhar, the person in question, 
to be a necessary party they were not 
in a position to dispute the point. O11 the 
merits 1 consider that the order passed by 
t lY learned Munsif was an unfortunate 
order. The formal defect of non-joindei 
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of Murlidhar might easily have been cured 
by impleading him which could be done at 
any time before the case was decided. It 
is probable, therefore, that the real reason 
for the application was the one of which 
the Munsif takes no notice in his order. 
The question which arises in this case and 
which has been argued before me is whether, 
under these circumstances, any revision 
lies. Thereis ample authority for the pro¬ 
position that this Court has power tore- 
vise such orders where the lower Court 
has not exercised a judicial discretion 
in passing them. Thereis equally strong 
authority including the cases of Ratan 
Lai v. Muhammad Hamidullah Khan (i) 
and Jhunku Lai v. Bisheshar Das (2) 
for the proposition that where the 
lower Court has applied its mind to 
the question whether sufficient cause 
under O. XXIII, r. 1 is established, 
no revision lies whether its actual decision 
is right or wrong. It is clear that the pre¬ 
sent case comes within the latter princi¬ 
ple. The Court’s decision may have been 
wrong, in my opinion it was, but the learn¬ 
ed Munsif undoubtedly did apply his mind 
to the question whether there was a formal 
defect by reason of which the suit was 
liableto failand came to the conclusion that 
there was, I must, therefore, hold that no 
revision lies and I dismiss the present appli¬ 
cation Under the circumstances, I make 
no order as to costs. 

M. A. A. Application dismissed. 

(1) 60 Iud. Cas. 899; 19 A. L. J. 47: 2 U P. L. R. 
(A.) 403. 

(2) 46 Ind. Cas, 71; 16 A. L. J. 495; 40 A. 612. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 134 

ok 1922. 

December 4, 1922. 

Present: —Mr Justice Piggott and Mr. 

Justice Walsh. 

HARIrlAR PRASAD— Objector— 

Appellant 

versus 

UDAI NATH SAH—Opposite Party- 

Respondent. 

Hindu Law — Widow—Gift to third person 

8 


with consent of next reversioner—Reversioner 
an adjudicated insolvent — Donee, rights of. 

A conveyance by a Hindu widow of her hus¬ 
band's estate in favour of a third party, with 
the consent of the next reversioner is based 
on the notion that she surrenders the estate 
into the hands of the reversioner, instantly fol¬ 
lowed by a conveyance to the third party. Where, 
however, on the date of the conveyance the con¬ 
senting reversioner is an adjudicated insol¬ 
vent whose estate has vested in the Receiver 
in insolvency, the conveyance would confer 
no rights on the donee, because, if there is any 
vesting of the estate for a single moment in the 
reversioner on the day on which the conveyance 
is executed, in that very same instant what¬ 
ever rights vest in the reversioner would pass 
to the Receiver in insolvency, and there would 
be nothing which the reversioner could convey 
to the donee, [p. 114, col. 2; p. 115, col. I.] 

First appeal from an order of the Dis¬ 
trict Judge, Bareilly. 

Messrs. M. L. Agarwala and A. P. 
Dube, for the Appellant. 

Mr. Peary Lai Banerji, for the Re¬ 
spondent. 


JUDGMENT. —This appeal in art in¬ 
solvency matter raises a pure question 
of law. The name of the insolvent is 
Champa Prasad and he was so adjudicat¬ 
ed on the 21st of June 1918. Champa 
Prasad's mother was oue Ganeshi Kuer 
the daughter of one Durga Prasad. This 
gentleman died possessed of considerable 
property, which passed with a widow's 
estate to his widow, Mnsamtnat Moola 
Kuer. This lady died in the month of 
December 1919 and it is admitted that, 
thereupon, the property passed to Ganeshi 
Kuer, also witn the limited estate of a 
Hindu widow. That lady, however, pro¬ 
ceeded to execute at once a deed of gift 
conveying the whole estate to her grand¬ 
son, Harihar Prasad, the son of the in¬ 
solvent Champa Prasad, who joined with 
her in the execution of the document. 

On the death of Musammat Ganeshi 
Kuer, the creditors of the insolvent claim ¬ 
ed to take this property as that of the 
insolvent Champa Prasad. On objection 
taken by marihar Prasad the Insolvency 
Court has gone into the question, but ‘mu 
upheld the contention of the creditor?'. 
The finding of the Court below i th r tMs 
property vested in the insolvent CSvanpa 
Prasad on the death of hi.* m'+nev. G 
neshi Kuer. It undoubtedly did so vest 
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unless it had previously passed to Hari- 
bar Prasad under the deed ot gilt of the 
nth of -December 11)19. 

There is one complication which ought 
to be mentioned. One of the creditors 
lield a mortgage affecting a portion oi the 
propelty concerned, which had been exe¬ 
cuted by Moola Kuer, Ganeshi Kuer and 
Champa Prasad, jointly, on the .jth of Teb- 
ruary 1915. He has obtained a decree 
or; his mortgage in a contested suit to 
which Harihar Prasad was j party. In 
that suit the Court tried, as between the 
mortgagee and all the defendants, the 
issue whether the deed of gift of December 
J i*h, 191 q, conveyed anything to Hari- 
jiar Prasad beyond the liieltme of Ganeshi 
Kuer. In substance, the Court found that 
this v/as an alienation by a Hindu widow 
without legal necessity ; that it conveyed 
nothing to the donee beyond a right of 
possession and enjoyment in the lifetime 
of the widow, and that, on the death of 
Ganeshi Kuer, the property had vested 
1 a the insolvent Champa Prasad. It is 
suggested that this finding operates as 
res judicata , at any rate, as between the 
secured creditors and the appellant Hari- 
har Prasad. The only answer to this is 
a contention on the part oi Harihar Prasad 
that he was not properly represented 
in the suit on the mortgage. In the view 
which we take of the law applicable to 
tne case as a whole, it is not necessary for 
us to go iuto tliis question. We thought 
it advisable to refer to this previous liti¬ 
gation partly as a matter of record, ano 
also because it is quite clear that in the 
mortgage *>uit the question of the valdity 
01 the deed of gift in favour of Harihar 
Prasad was fought out solely on the 
ground of the presumption or other¬ 
wise of legal necessity for the transfer. 
Now, ii this be the right way in which to 


f J S 2 3 


regard this transfer, then the decision of 
tne Trial Court is unquestionably right. 


To begin with, a transfer by' way of gift, 
cannot, broadly speaking, be supported 
by any allegation of legal necessity. If 
the fact that Chan.pa Prasad, being the 
icurest reversioner living at the time, 
expressed his consent to the alienation 
by joining in the same, be relied upon mere¬ 
ly as raising a presumption in favour of 
legal necessity, then thur presumption 


is in the case aow before us abundantly 
rebutted. Champa Prasad, having been 
adjudicated an insolvent, could derive 
no benefit from his succession to the prop¬ 
erty, which would revert to the Receiver 
in Bankruptcy on the very day he suc¬ 
ceeded to it. It was obviously to his ad¬ 
vantage to agree to a transfer of that prop- 
erly^ in favour of his own son and to the 
detriment of his creditors. The fact of 
his doing so raises no presumption what¬ 
ever in favour of the necessity for the 
alienation. 

It has, however, been contended be¬ 
fore us that a transfer in favour of a third 
person—and for the purposes of the ques¬ 
tion now before us Harihar Prasad must 
be treated as a third, party’, who had 
no concern whatever in the possible de¬ 
volution by' inheritance of the estate in 
hands of Ganeshi Kuer—if made by 
a Hindu widow with the consent of 
tlie nearest reversionary heir living at the 
time of the alienation, so long as it be a sur¬ 
render of the entire estate in the hands 
of sucli widow, operates as a valid trans¬ 
fer proprio rigore, and not by reason of 
the reversionser's consent raising a re¬ 
buttable presumption as to legal neces¬ 
sity. This contention is sought to be found¬ 
ed on certain passages in the decision 
of their Lordships of the Privy 7 Council 
in the case of Rxngasami Gounden v. Na~ 
chiappa Gounden (1), which is the latest 
and most authoritative pronouncement 
on the whole question of u Hindu widow's 
powers in dealing with the property of 
her husband to which she had succeeded 
with a life-estate on his death. It seems 
to 11s, however, that, where their Lord- 
ships definitely 7 sum up the principles 
which they propose to lay down for the 
guidance of the Courts in India, they 
limit the cases in which the question of 
necessity does not fall to be considered 
to those v.ases in which there has been a 
surrender by the widow r of her whole in¬ 
terest in the whole of the estate in favour 
of the nearest reversioner or reversioners 


(1) 50 lud. Cas. 49S; 42 M. 523; 36 M h J. 

493: 17 A. h. J. 536; 29 C. L. J. 539; 21 Born. 
L. R. 640; 23 C. W. N. 7777 (1919) M. W. N. 
2621 26 M. L. T. 5; 10 L. .W. 105; 46 I. A. 72 

(P. C.>. 
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at the time o\ the alienation. They go 
on to deal with alienations ia favour of 
persons who are not the nearest rever¬ 
sioner for the time being, and they seem 
to us to place ail such alienations in the 
second category, that is, of alienations 
which require to be supported on the 
ground of necessity. We may add that 
the present case is a particularly strong 
one. The older opinion, which was .to 
some extent supported by decisions dis¬ 
closed in the judgment of their Dordships 
of the Privy Council above referred to, 
which treated a conveyance by a widow 
in favour of a third party as valid pro- 
prto rigors if made with the consent oi 
the nearest reversioner or reversioners 
alive on the date 01 such alienations, was 
based upon the notion treat that was a 
surrender of the estate into the fiends 
of such reversioner or reversioners, ins¬ 
tantly followed by a conveyance to a tlr rd 
party. Such a doctrine could not be ap¬ 
plied in the present case because, if 
there was any vesting of the estate tor 
a single moment in Champa Prasad on 
tUe day on which his mother Ganeshi Kucr 
surrendered it by executing the deed 
of gift of December nth, 1919, in that 
very same instant whatever rights vest¬ 
ed in Champa Prasad passed to the Re¬ 
ceiver in Insolvency arid there was no¬ 
thing which Chainoa Prasad could con¬ 
vey to his son. We are satisfied, there¬ 
fore, that tue decision under appeal is 
correct. We dismiss this appeal with 
costs. 


\v. C. A 


Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 13b, 167,195 and 19b 

op 1920. 

April 18, 1922. 

Present :—Mr. Justice Spencer and Mr. 

Justice Ramesam. 

In Appeals Nos. 136 to 196 of 1920. 

MANICKA VACHAKA DESIKA CYAN A 

SAMBANDA PANDARA SANKADHI 
—Defendant No. 14—Appellant 

versus 

A. VAITHIUNGA MUDALIAR and 

O T H E K s— P L AIN T11- F s—R E S PC N D F. N T S. 

Charitable endoiuments—Temple of Sri Thyaga- 
rajaswami at Tirnvalttr —Katlais, nature oj Scheme 
suit—Matters for consideration—Civil Procedur. 
Code (Act V 0/1908), s. o_*. 

The Katlais attached to the temple of Sn 
Thyagarajaswami at Tiruvalur in the Tanjore 
District are independent institutions. The 
trustees of 011c Katlai are not subject to the 
control of the trustees of the other KatJais, the 
only common bond between them being that they 
are supposed to exist for the glorification of the 
deity in the temple either directly by services 
rendered within the temple or indirectly by chari¬ 
ties carried on outside the temple iu the name 
of the deity. The incomes of the various Katlais 

do not belong to the idol aud cannot be mixed 
up and utilised for all the purposes of the temple 
indiscriminately but must be applied ami 
appropriated only for the specific purposes in 
connection with the temple foi which they 
were endowed. £p. ii8, col. 1.3 

Any scheme which is framed for a temple with 
such Katlais as the above, while it must maintain 
the individuality of the Katlais and not. interfere 
with their essential character, must at. the same 
time provide for some co-ordination oi the 
various Katlais and for some control over them 
so as to secure the harmonious working oi the 
Katlais when thev have to co-operate in the 
tempo service the selieuu mmfc also make 
provisions for the prevention oi the embezzle¬ 
ment of the funds of the Katlais or their 
diversion by the r< >j>ect’.vo Ire. tees ami should 
contain stringent prohibitions against the borrow¬ 
in'* or leading of inoUe> from or to the trustees 
or from one Katlai to another Katlai. [p. 119. col. 

Appeals against a decree of the Court 
(*l the Temporary Subordinate Judge, 
T njore. in Original Suit No. 52 of 
(Original Suit No. 77 of 191“ on the hie 
of the Court of the Subordinate 1 
Negapul am). 

Appeals No. 13b of 1920. 
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in the various stages of the daily worship 


and M. Krishna Bharathi, for the Respond¬ 
ents. 

JUDGMENT.— These appeals arise out 
of a suit under section 92 of the Civil Pro¬ 
cedure Code for framing a scheme with 
regard to the administration of the temple 
of Sri Thyagarajaswami at Tiruvalur in 
the Tanjore District. There are various 
trusts instituted for the purpose of either 
supporting the services in the temple or 
of carrying on charities in the name of the 
deity, known as Katlais. Each Katlai has 
its own trustee and separate properties 
are endowed in connection with each 
Katlai. There are thirteen of them now 

and a list of these is given in Schedule A 

of the plaint. The most important of these 
are the first four viz., (i) Ulthurai, (2) Abi- 
sheka, (3) Aunadhana, and (4) Rajan. The 
fifth and sixth arepractically identical with 
the fourth. The trustees of the first (Ul¬ 
thurai) are defendants Nos 1 to 3. The 
trusteeship of the second (Abisheka) 
and the third (Annadhana) is vested 
in the head of the Vellukurichi 
Mutt (in the Tinnevelly District) 
for the time being, now the 12th 
defendant. Similarly, that! of the fourth (Ra¬ 
ja nkatlai) (with which go the fifth and sixth) 
is in the head of the Dharmapuram Mutt 
(in the Tanjore District) for the time being 
(now the 14th defendant). These heads 
of the Mutts discharge the duties of trustee 
of their Katlais by means of local agents. 
The 14th defendant is the appellant in 
Appeal Suit No. 136 of 1920, the 12th de¬ 
fendant in Appeal Suit No. 195 of 1920; 
the plaintiffs in Appeal Suit No. 167 of 
1920 appeal in respect of the seventh 
(Palavee) Katlai- and the defendants Nos. 

to 17 filed AppealSuit No. 196 of 1920 
m respect of the nth (Ardhajamam)Katlai. 

It may be observed that though, techni¬ 
cally speaking, the temple has no income 
of its own, and has to depend for all its 
services on the proper performance of 
the trusts connected with the Katlais 
slill, tor all practical purposes, the Ulthurai 
(internal or central) Katlai represents 
tlie temple proper, its object being the 
internal inmugenient of the temple. It 
Ins -m income of Rs. 8,000 as a Mohini 
allowance from the Government and some 
lauds (6 Vclics and odd). Other Katlais 
contribute their share of services or things 


and the various festivals of the temple (see 
paragraph 52 of the Sub-Judge's j udgment). 
rhe extent of their liability is determined 

by usage and is ascertained from the dit- 
tam or scale prepared by each Katlai, in 
connection with the daily worshp and 
festivals. It is said for the plaintiffs that 
the chief item of expense in connection 
with the Ulthurai Katlai is that of the 
Car Festival and it has been found diffi¬ 
cult to carry on this festival wjth the in¬ 
come of the Ulthurai Katlai on account of 
the rise in wages. Whatever the true cause 
may be, the fact remains that the Ulthurai 
Katlai has become hopelessly indebted. 
Its debt on 16th September 1917 was 
more than Rs. 31,000 of which Rs. 17,000 
was due to the first plaintiff and Rs. 14,000 
to the third defendant, one of its trustees. 
It is suggested for the contesting defend¬ 
ants that the object of this suit is to pro]) 
*p the Ulthurai Katlai at the expense of 

the other Katlais and that the suit is the 

result of collusion between plaintiffs and 
third defendant. It is frankly admitted 
by the third defendant that he and first 
plaintiff are friends, that he co-operated 
with the first plaintiff in connection with 
the institution of this suit and he is 
also spending money along with the 
first plaintiff for this litigation 
(Vtde pages 690 and 692 of the 
deposition). At the same time, it must 
be admitted that there has been gross 
mismanagement of the affairs of the temple 
and some scheme for the co-ordination of 
the various Katlais and for some control 
over the various Katlais in so far as 
it may ensure the harmonious working 
of the Katlais, wherever they have to 
co-operate, is necessary. 

An objection was taken by the defendants 
(Nos. 4 to 11) that the Katlais were distinct 
trusts and the suit as originally framed was 
bad for misjoinder of parties and causes 
of action. Issues Nos. 1 and 2 were framed 
with reference to this contention, and 
the arguments were heard on them in 1913. 
The .Subordinate Judge who heard them 
held “that as the Katlaidars are different 
and as each of them is in possession of a 
distinct Katlai • charged with a distinct 
duty and separate accusations of mis¬ 
conduct are made against the several Kat* 
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lais," the suit was bad for misjoinder of 
parties and causes of action (Order dated 
13th October 1913). He, however, gave 
leave to amend the plaint, which was ac¬ 
cordingly done. Theplaint asit nowstands 
in the printed papers is the amended plaint. 
The prayer for the removal of unfit trustees 
and the appointment of other trustees 
in their places has been omitted. Having 
regard to the amended plaint, the Sub¬ 
ordinate Judge who finally tried the case 
excluded “ evidence as to any acts consti¬ 
tuting misfeasance, or malfeasance af¬ 
fecting the competency, conduct or 
character of the defendants individually" 
(paragraph 16 of the judgment), 
but he adds in paragraph 38 : "Though 
the 19th issue directly dealt with the mis¬ 
conduct of the individuals and it has been 
deleted, I had to reluctantly admit the 
evidence having regard to the fact that, 
if the past management was unsatisfactory 
irrespective of any reference to any indi¬ 
viduals, a scheme might be necessary to 
plaee the administration on a sound 
basis." 

The scheme framed by the Subordinate 
Judge appoints a Board of Trustees and 
directs that the various Katlaidars shall 
deliver over charge to the manager and 
treasurer after the appointment. No pro¬ 
vision has been made for separating the 
accounts of the Katlais. This arrange¬ 
ment destroys the individual character 
of the various Katlais and has the effect, 
in some cases, of removing the trustees and 
in others, of adding other trustees to the 
existing sole trustee of each Katlai. This 
is inconsistent with the basis of the order 
of the First Subordinate Judge on 13th 
October 1913. We have, therefore, to as¬ 
certain, at the outset, the natureof the vari¬ 
ous Katlais and see how far the scheme 

of the lower Court can be justified in this 

respect. 

It is admitted that the several Katlais 
came into existence at different times 
and have been managed separately for a 
long time, probably for centuries. Certain 
copper plate grants by which some of the 
lands of the Raj an Katlai were endowed 
(Exhibits XU, XU a (1740), XLI c (1751), 

tvtttV 1754 ? are available and Exhibit 
V 1 759 ) is the document by which the 
Ardhajamam Katlai lands were endowed. 


But, beyond these, we have no evidence 
of the original endowments and usage is 
our only guide. The trustees of some 
Katlais have added to the original endow¬ 
ed lands by further purchases out of the 
savings from their income (some of LII 
series. XXXIV and EXIV, being such sale- 
deeds). In i8ro, the Government assumed 
management of the temple (Exhibit OOO). 
The supervision of the Government was 
exercised through a "panchayat*' (by which 
one person was apparently meant and not 
a body of persons) who was counter-sign¬ 
ing the accounts of each Katlai (Vide Ex¬ 
hibits G, T, GG, AAAm, H, BBB, D, N, 

Q, SS, F, S, Z, CC, 2, WW, E, EE, NN, 
GGG, P). 

The Pandarams representing the Abi- 
sheka and Raj an Katlais executed docu¬ 
ments in 1820 in favour of Government 
binding themselves to certain details in 
the performance of the duties connected 
with the respective Katlais RRR, and 
FFFF. The Takids issued by the offi cers 
of the Government dealt with the Katlais 
separately (see BBBB, TTTT, PPPP, 
OOOO, SSS, CCCC, B, JJJJJ). In 

1841, by Exhibit KXIII, the Collector 
of Tanjore reported to the Board of 
Revenue on the Pagodas of the District 
and in the statement enclosed with 
it, the Rajan Katlai was referred to as a 
separate item and the Abisbeka and An- 
nadhana Katlais together were referred 
to as another item. They were described 
as ‘ Athinam ’ in paragraph 8 of the report 
on the ground that the righ* of appoint¬ 
ment of local managers belonged to 
certain Mutts or Colleges of Ta birans. 
This was followed by similar documents 
in 1842, when Government divested them¬ 
selves of the management of Hindu 
temples—Exhibit LJV for Rajan Katlais 
and LXXI for the Abhisheka and 
Annadhana Katlais (see also Exhibit 
EXXIII). The Exhibits LXVII, UV a. 
EXXIV, LVI, LVII, and TTT, EEEF, 
DDDD. IyXVII and LXXVII, relate to 
the handing over charge of these Katlais. 
Exhibits FIX, LXII, LXII-a, relatc- 
to the appointment of a Pandairim 
or local agent at Tiruvalur on behalf o'’ 
the Velukurichi Mutt and I.V to ■ r c- r \'- 
pointment of a similar local agon. - ! for 0 

Dharampuram Mutt. In TS47 the Govern, 
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meut obtained Muchilikas from the se¬ 


ver il Katlaidars to insure the due perfor¬ 
in nice of the trusts Gee Exhibits HHIIHH, 
TTTTT. VVVV, 1 'FFF, MMMMM, 
Q^QQQ. RRRRRR. TTTTT MMMMM,). 
These Muchilikas were taken by the 
Government" “on grounds of expe¬ 
diency" and do not show that the 
Government had any right in par¬ 
ticular over the Katlais [see Ruuicn- 
g.ir v, Gnansawlanda Pandavasaviiada 
(i)]. Following tlie last mentioned de¬ 
cision. it was held in 1868 (see Exhibit 
bill) that the other Katlnis were not sub¬ 
ject to the superintendence of the Ulthurai 
Katlai, and that they were not dependent 
trusts. The plaintiffs in that ca^e did 
not press their claim against the Katlais 
under the Mutts (see paragraph 34 of 
Exhibit bill). This judgment was 
affirmed by the High Court in Vciikata- 
bdl'.ikrishna Che/liyar v. Kaliyanaravia- 
iyangar (2). 

In i882,three persons were appointed as 
fitincJt avals for the superintendence of the 
Ulthurai Katlai (ExhibitQQQQQQ). The 
present defendants Nos. 1 to 3 are their 
representatives. It is not necessary to dis¬ 
cuss in this case whei her these trustees are 
hereditary. 1 5 is clear from the history 
o* the temple from 1870 to 1882, above se t 
fori li that the K itlaisareindepeiuienl ins 1 .’- 
tutions and that the* other trustees are 
not subject to the control of the Ulthurai 
trustees, the common bond between them 
:• 11 bei g that they are supposed to exist 
for t he glorification ot the deilv (Thvagn- 
rajasawmi) either direct ly by services ren¬ 
dered within the temple—or indirectly 
l»v charities carried on outside the temple 
i?i the name of the deity. We do not 
; 1.groe wi 1 h t he remarks of 1 he Subordinal e 
| n ice at t lie end of paragraph 32 which 
i inplv tliat 1 lie Ulthurai 1 ruslees have some 
right of supervision over the other Katlnis. 


ll c.i pnol be said 1 hat t lie i ncome ol the vi r- 
iousKill .is belongs to d'h yn varajaswami 
(< I,,* idol), or can be mixed up and utilised 
l,,r aM 1 lie purposes o' the t(*nir)le imlis- 
.-j 1 imn ilelv. 'these trust- - : re somewhat 
. ilojoos t o Temple Service Inums. lust 


lu. bit 1 er .iiediiferent from iiunns, prop 


crlv belonging to a temple, being granted 
to office holders on condition of rendering 
services in a temple and do not belong to 
the idol, though the idol may be interest¬ 
ed in t lie rendering of the services,similar¬ 
ly the incomes of the Kal lais do not belong 
t o t lie idol, though the idol is interested 
in the proper performance of the dis¬ 
tinct duties attached to each Katlai. The 
remarks of Mutlnisami Tver, J. in Vytlii- 
hnga Pandara Sannadht v. Somasundara 
Mudaliar (3) are instructive in this con¬ 
nection as the decision related to this verj r 
temple. After describing two senses of 
the term Kntlai the learned Judge says: 
“ The term Katalai is used in the present 
suit in this sense " referring to the second 
sense lie had previously described, viz., 
“ a distinct endowment under a separate 
trustee to which specific items of expendi¬ 
ture are assigned as legitimate charges 
to be paid therefrom." That suit was a suit 
by the Ulthurai Katlai against the Abhislie- 
ka and Raj an Katlais for contribution 
for repairs. At page 203, thelearned Judge 
says: “ The Muthtlikis which these exe¬ 
cuted on that occasion contain a distinct 
acknowledgment that the Katalai lands 
were originally granted toSri Thyagaraja- 
swanri and an undertaking to applj* the 
income derived therefrom to the said tem¬ 
ple. This is significant as showing that 
the repair of the temple was a trust to 
which the surplus income had to be de¬ 
voted according to the original grant." 

The decision then was to the e fleet that 
1 he Raj an and Abhisheka Katlais were 
liable to effect repairs from the surplus 
funds of their Katlais. It is now admitted 
that the duty of repairing the temple is 
one intimately connected with these two 
Katlais and that they are liable to contri¬ 
bute funds for that purpose. The learned 
Judge did not make any observation which 
is capable of being literally construed to 
mean that all the funds of the Katlais at¬ 
tached to this temple were then vested 
in the temple and a.t the disposal of the 
Ulthurai Katlaidars for any purpose what¬ 
soever. 

Some of the Katlais have now to be se¬ 
parately considered. We have already 


, ) M. H. C. R. 5* ul p. 
( ■ M. H. C. R. 1 *. 


) 17 M. 199; 0 Ind. Dec. (N. S.) 1^7 
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' referred to the admission made by the 
trustees of the Rajan Katlai and Abhisheka 
Katlai that their surplus funds are liable 
for the repairs of the temple. The matter, 
however, is different as to Annadhanam 
and other Katlais. Inthecaseof tne .Anna- 
dhanani Katlai the trustee argued (in Ap¬ 
peal No. 105 of 1920) that there are other 
temples which were the indirect object of the 
Katlais and the income cannot be solely 
spent for the benefit (direct or indirect) 
of the Thyagaraj aswarni. This point, was 
not raised in the written statement and 
cannot be considered here. In Exhibit 
YYYY the Collector, acting as agent to the 
Court of Wards on behalf of the third de¬ 
fendant's estate, described the duties cn 
the Annadhanam Katlai in paragraph 3 
as consisting of (1) shelter to pil¬ 
grims (2) distribution, of food, (3) water 
pandol, (4) lights (5) Pagoda service. 
The details of the Inst have to be 
ascertained from the'Dittam' or customary 
list of contributions. In the face of pora- 
grapn 3. no weight can be attached to the 
general and sweeping statement in para¬ 
graph 3 that the Amiadhona Katlai Chatta- 
ram is c minor branch of the great tempi-: 
of Thyagarajnswami. It must be re¬ 
membered that there was always a ten¬ 
dency on the part of the Uithurai Katlai- 
Jars to claim power of supervision over 
the Katlais. Ihe judgment of 1866 
(Exhibit LIII) this document (Ex¬ 
hibit YYYY) and now the present 
suit illustrate this. We are of opin¬ 
ion that the surplus income of Annadhana 
Katlai cannot be utilized for the repairs, 
or other expenses in connection with the 
temple. The income of the Katlai can only 
be spent for the purposes mentioned in 
Exhibit YYYY—all of them being carried 
on in the name of Thyagarajaswami and 
in this way exalting the glory of the idol. 
The solitary instance appearing from Ex¬ 
hibit KKKKKK-5 ot a portion of the ex¬ 
penses of raising the image of the godess 
from the river being debited to the Antia- 
dhnna Katlai cannot be taken as establish¬ 
ing a usage. Similar conclusions apply to 
Ardho jatnci Katlai. It may be that 
only the temple of Thy agar a jp and sub¬ 
ordinate shrines are the temples indirectly 
(or directly) intended to be benefited 
by the Mosakulam lands of the said 


Katlai (vide Exliibits MMMMM and KK- 
KKK-i). At the same time, too much 
weight ought not to be given to the Muchji - 
ikas (as already pointed out) and the in¬ 
come cannot be appropriated for the pur¬ 
pose of the temple indiscriminately. Only 
the customary services have to be met 
out of it. Exhibit JJJTJJ refer to the 
Dittam of the Katlai. The same remarks 
t.l=o apply to Palayee Katlai (seventh) the 
subject of Appeal No. 167 of 1920. 

A scheme ‘has now to be framed which 
wall ensure the harmonious working of the 
Katlais, when they have to co-operate in 
the Pagoda service, and to prevent the 
embezzlement of the funds of the Katlais 
or their diversion by the trustees contract¬ 
ing debts as has happened in the case of 
theUlthurai and otherKatlais. The scheme 
as framed by the lower Court ob¬ 
literates the individuality of the various 
Katlais, pools their resources in one large 
fund, and makes the Board of Trustees practi¬ 
cally a hand of the Court by the direction 
i !i paragraphs 4 and 11 that it shall exercise 
its powers of administration subject to 
the directions of the Court. As the Katlai- 
dars are themselves the trustees of the va¬ 
rious trusts, it is inappropriate that the 
supervising body should be described as 
a Board of Trustees, although the trustees 
are by the scheme eligible for appoint¬ 
ment to the Board. 

It is very necessary that the scheme should 

contain stringent prohibitions against 
the borrowing or lending of money by 
the trustees from or to the trust funds, 
or from one Katlai to another Katlai, see 
ing that rlie I2tl defendant in paragraph 12 
of his written statement treats borrowing 
sa a necessary' incident to the management 
of the trust and claims a right to do what 


he pleases with any surplus that may re¬ 
main over. The preparation of a budget, 
the proper keeping of accounts in which 
the income and expenditure of each of the 
Katlais may be separately shown, and the 
periodical audit of these accounts are 
matters most essentially to be provided, 
for in the Regulations in order to fix the 
trustees with responsibility for the due 
performance of their trusts and co avo-d 
waste and indebtedness. The need 

and co-ordination by o.uh wlbne 


V1 SO II 


and inspecting body is also uppuu:j.t. 1 


e 



120 

SHUNMUGAPFA V. SANG ARY A C HETTY. 

past history of the suit Katlais shows that 
a pa no hay at, or a panchayatctar , once 
existed for the purpose during Govern¬ 
ment management. In Ramlengar v. 
Gnanasambanda Pandarasannada (i), the 
appointment of panchayatdars is stated 
to have been simply a coercive act 
for more effectual supervision. Exhibit A 
shows that there were five panchayatdars 
in 1842 and Exhibit QQQQQQi shows that 
in 1882 the District Judge appointed three 
panchayatdars to supervise the Ulthurai 
Katlai. Itis argued that defendants Nos. 2 
and 3 and defendants Nos. 12 and 14 should 
not have a seat on the Board of supervi¬ 
sion, the former as they have already an 
interest as trustees of the Ulthurai Katlai 
and the latter as they are the trustees of the 
Abhisheka, Annadhana and Raj an Katlais 
and on account of the misconduct of their 
predecessors. We think that the Subordi¬ 
nate Judge was,right in including them. The 
second and third defendants are well-to-do 
mirasidars, living in the locality who have 
always shown an interest in due perfor¬ 
mance of the religious worship in the temple 
and are descendants of two of the former 
panchayatdars. Tie 12th and 14th de¬ 
fendants have succeeded to their offices 
during the pendency of the suit and have 
had no opportunity of showing whether 
they are personally fitted or unfitted for 
the conduct of a religious trust. As re¬ 
marked by the learned Judge, there is 
always the probability that persons re¬ 
siding in other parts of the District may not 
take sufficient interest to attend the 
meetings of the Board. The proposals made 
in the course of the arguments (1) that 
there should be two treasurers (2), that we 
should appoint a “visitor" to inspect 
the temple from time to time and to make 
recommend .tions regarding the Katlais 
do not commend themselves to us, as it is 
not shown that there will be more work 
for the treasurer than one man can manage 
to do and as a splitting of the 
post would probably imply a division 
o f responsibility fatal to good manage¬ 
ment; and, secondly, we do not consider 
that a visitor acting singl y would, however 
well intent oned, exercise an effect mil autho¬ 
rity in the prevention and cure of abuses 
of the trust. 

We have modified the scheme as drawn 


up by the lower Couit in such a manner 
as, in our opinion, will have the effect of 
maintaining the individuality of the Katlias 
and not interfering with the essential cha¬ 
racter of the Adhinam (independent) trusts; 
while, at the same time, providing that the 
time of the Court shall not be taken up by 
constant references to it on minor matters 
of administration and management. .The 
plaintiffs will get their costs in appeal from 
the funds of the Devastanam. All the other 
parties will bear their own costs in these 
appeals. The lower Court's order as to costs 
will stand. This judgment disposes of 
the memorandam of objections in Appeal 
No. 167. 

v. n. v. Order accordingly . 

N. H. 
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Original Side Appeal No. 7 of 1922. 

March 2, 1923. 

Present :—Sir Walter S. Schwabe, Kt., Chief 
Justice, and Mr. Tustice Coutts-Trotter. 

SHUNMUGAPPA and another— 

Appellants 

versus 

SANGARYA CRETTY alias SANGAPFA 

CRETTY— Respondent. 

Limitation Act (J .V of I9°8)» s > IO » 
applicability of —by trustee against co-trustee 
for joint possession and management of trust property 
— Guardian of minor sons of deceased trustee in 
possession with consent of co-trustee — Possession, 
whether adverse. 

Section 10 of the Limitation Act applies to 
a suit by one trustee against his co-trustee for 
joint possession and joint management of the 
trust property and the section is not limited to 
cases where a trustee is called to account by a 

stranger, fp. 122, coL 1.] 

Though, gene ally speaking, guardians cannot 
make admissions on behalf of their wards, in 
considering a question of fact, namely, whether 
or not the possession of the guardian on behalf 
of her minor children is adverse to another pe rso n, 
a statement by the guardian os to the character 
of such possession is perfectly admissible *s 
showing the animus, [p. 122, coL 1.) 

Where the guardian of certain minor sons of 
a deceased trustee is in sole possession by request 
and with the consent of another co-trustee, the 
sole possession of such guardian cannot be adverse 
possession amounting to ouster of the other trustee, 
[p. 121. col. 2.] , . . , 

Appeal from a decree and judgment 
passed by Air. Jusiice Kuniaraswamy 
Saslriar, in the exercise of tlie Ordinary 
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Original Civil Jurisdiction of this Court, in 
Civil Suit No. 446 of 1920. 

Mr. T. R. Kolhandrama Mudallar, for 
the Appellants. 

Mr. V. Radhakrishnayya, for the Re¬ 
spondent. 

JUDGMENT. 

Schwabe, C. J. —Ill this case plaintiff 
claims joint possession of certain 
trust property in respect of which 
he was appointed a co-trustee with his 
brother, now deceased. It would appear 
that he and the brothers lived together 
for some time and the brother was 
the person who for many years was 
the only executor under the Will by 
which they were appointed trustees 
and was also the acting trustee of this 
trust which was created for certain 
charitable purposes. The brothers seem 
to have fallen out somewhere about 
1907 and litigation ensued. The brother 
died iu 1910 leaving two infant sous 
surviving him and a widow. From 
that time till now the widow and her 
sons continued to manage the trust 
property. The plaintiff now claims to 
be entitled to joint possession and joint 
management of the trust property. 

It is admitted that the plaintiff^ was 
a trustee but it was said that his rights 
are barred by limitation. There seem 
to me to be three complete answers 
to that. In the first place, section 10 
of the Limitation Act says that, not¬ 
withstanding anything contained in the 
Limitation Act, no suit against a person 
in whom property has become vested 
in trust for any specific purpose, or 
against his legal representatives for the 
purpose of following in his or their 
hands such property, shall be barred 
by any length of time. In my judgment 
this is an action by one of two co- 
trustees it is true but against a trustee 
for the purpose of following in his hands 
a trust property. In my judgment, 
the words are wide enough to cover 
a case by one of two trustees who claims 
against the other that the property 
ought to be held by the two. It would 
have been very remarkable if it were 
not so; for one of two trustees would 
be left in possession and the other who 
is liable l'or the acts of his co*tiustee 


would be unable in any way to control 
his co-trustee, because if he sued his 
co-trustee for joiut possession, he would 
be met by a plea of limitation. 

Even if this view of section 10 of 
the Act is wrong, there remains to be 
considered the effect of some corre¬ 
spondence within two years of the launch¬ 
ing of this suit. The plaintiff had written 
to the widow stating that he had taken 
out Probate, he being the sole surviving 
executor under the Will which appointed 
him and his brother trustees, and lie 
claimed from her and his nephew’s posses¬ 
sion of the property. The answer that was 
given by the widow and guardian of 
the infant children written by a Vakil 
on her behalf was this: *' I am further 
instructed to state that on the death 
of my client's husband you • * * 
declined to have any thing to do with 
the management of the estate and asked 
my client to manage the same on be¬ 
half of her sons. " I entirely fail to 
see how possession obtained or retained 
under those circumstances can be adverse 
possession amounting to ouster for she 
writes through lieT own legal advisers 
saying that she is managing by request 
and with the consent of the co-trustee, 
the plaintiff, jointly with her sons acting 
through herself; and it passes m3’ com¬ 
prehension to understand an argument 
put forward on the basis that, when 
one of two trustees says to the oilier 
you take possession and hold possession 
of the property," that other can after¬ 
wards say that he is in adverse posses¬ 
sion. 

The other point turns on the next 
paragraph of the letter and it is in 
these terms : '* I am further instructed 
to state that even if your client has 
now obtained Probate as mentioned 
in your letter under reply, niy client 
on behalf of her sons and your client 
2 re jointly entitled to administer the 
properties of the estate in accordant e 
with the Will." There one has, ir 
words, an admission of the plaintiff s 
riaht made by the Vakil on behalf of 
the defendants within two rears of the 
suit being brought, which * is in its:-if 
sufficient evidence that the possession 
hehl by her on behalf of her sons was 
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not possession adverse to the plaintiff. 

I ? or these reasons, I agree with the 
judgment of the learned Judge and this 
appeal must be dismissed with costs. 

Coutfcs-Trotter, J. —I am OI the same 
opinion. There are two points which 
appear to me to be fatal to the appel¬ 
lants in this case. The first is section 
!o of the haw of limitation to which 
’.lie only answer of the learned Vahil 
who lias argued the case with great 
lillness, is that that section only applies 
when the trustee is being called lo 
account by a stranger, and not when the 
person who seeks to investigate the 
affairs of the trustee is n co-trustee; 
lor that position, I And no authority, 
and none was suggested to exist, and 
it seems to me to be a proposition that, 
on the face of it. you do away with 
h ilf the benefit that the section of the 
Act intended lo confer. 

The next is the letter, Exhibit V, 
written by the mother of the infants. 
11 is argued against that by Mr. Kothanda- 
rama Mulaliar that guardians cannot 
make admission on behuli of their wards. 
That, no doubt, as a general proposi¬ 
tion. is perfectly souno, but here we 
a.'.e investigating a certain fact, namely, 
was the possession ol the guardian on 
belnlf of her minor children adverse 
to the plaintiff or was it not, it. being 
in her possession. The answer is, that 
what she said about it is perfectly ad¬ 
missible as showing quo ant mo she, 
representing her cliildicu remained in 
possession of the property. She could 
perhaps have given some evidence by 
her words or her acts that she believed 
herself and intended herself on their 
;,ehali l<> be occupving adversely to the 
plaintiff. Hut it she di 1 not, you cannot 
impute to the minors an intention and a 
character in possession which was not 
il c intention or the character in which 
ii,cir guardian who represents them 

ts lor them. You cannot manufacture 
r v Acs/ l,u to, merely because they were 
minors, the adverse quality which the 

, l( 111a 1 possession was never c.othed 

• « 

;n ,nv opinion, this appeal fads, ami i 

. Die older proposed by my Lord. 

u v N> v> Appeal dismissed. 
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LAHORE HIGH COURT, 

First Civil Appeal No. 2191 

OP IQlS. 

* 

November 27, 1922. 

Present:-- Mr. Justice Martineau and 
Mr. Justice Campbell. 

RAIJA RAM and another--Plaintiffs 

--Appellants 

versus 

AMIR ClIAND and others--Defend¬ 
ants— Respondents. 

Mortgage—Lease in favour of mortgagor—Distinct 
transactions—Suit on lease—Subsequent suit on 
mortgage, whether barred—Civil Procedure Code 
{ Act V of 1908), O. I 7 . r. 2. 

Where a mortgage and a lease of the mort¬ 
gaged property in favour of the mortgagor, 
are executed on the same day, but the mort¬ 
gage-deed contains no reference to the lease 
and the mortgagee is not restricted in his choice 
of tenants, the mortgage and the lease are two 
distinct transactions even though the amount of 
rent is equal to the amount of interest, [p. 123, 

col. 2.] . t - . . 

In such a case a suit for rent on the basis of 

the lease, would not operate, under O. II, r. 2 
of the Civil Procedure Code, to bar a subse¬ 
quent suit on the mortgage-deed to recover the 

money due thereunder, [p. *23; co1 ; 2 -J 

Muhammad Hussain v. Abdul Ghafur, 65 Iud. 
Cas. 102; 3 L 1; 8 P W. R. i9-’2; (1022) A. I. R. 

(L) Hi, followed. „ , _ - , , 

Hatha Singh v. Chuni Lai. 47 Ind. Cas. 364I 69 
P. R. 1918; 112 P. W. R. 1918; 117 P- L. R. 1918. 

distinguished. 

First appeal from a decree of . the 
Senior Subordinate Judge, Amritsar, 

dated the 24th June 191.8, . 

Pandit. SJieu Narafn, R. S-. and baia 
Fakir Cho.nd, tor the Appellants. 

Bakhshi Tek Chatid and Kunwar Dahp 

Singh, for the Respondents. 

JUDGMENT.- The plaintiffs sue tor 

the recovery of n oney due on a mor - 
nage-deed executed by the de emlan s 
on the 9th December 190b. J lic suit 
has been dismissed as barred hy 0 . - 1 , 
r o Civil Procedure Code, by reason of 
tiie” plaintiffs having hrongl t a suit in 
iuio for rent on the basis of a lease exe¬ 
cuted on the s. me date as the mortgage- 
<iceu, the lower Court holding^ that the 
interest on the mortgage is K c-mica! u.th 
the rent, and that the cause of ac.1011 wis 
the same in both suits. The plaintiffs 
have appealed, and the only question is 

whether O. U. '■ 2 - applies. 

The mortgage-deed provided that the 

property was mortgaged to the Pj al “^ 

with possession for Rs. 30,000, that h 
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defendants were to pay interest month¬ 
ly at the rate of io-annas per cent, per 
mensem, and that the rent realized by the 
plaintiffs from the property mortgaged 
would be credited towards the payment 
of the interest. The defendants were to 
redeem within six months, and if they 
failed they would continue to pay inter¬ 
est till the date of redemption. In case 
oi default on the part of the defendants 
the plaintiffs were at liberty to realize 
the amount due with interest from the 
mortgaged property or from the other 
property or persons of the defendants when¬ 
ever tney liked. 

In the lease it was stated that the de¬ 
fendants took the mortgaged property 
from the plaintiffs on a rent of Rs. 187-8 
per mensem for six months. The rent 
was to be paid monthly and in del a lilt 
the mortgagees could realize the amount 
at any time they liked. 

The lower Court has followed NaiJia 
Singh v. Chunl Lai (r), in which it was 
held that there was only one covenant 
between the parties and that the lease 
wis granted simply to provide a mode 
for realizing interest payable on the mort¬ 
gage. Rut that decision was based on the 
fact that the mortgage-deed contained a le- 
ference to an agreement between the parties 
to draw up a lease of the mortgaged pro¬ 
perty. There is no such clause in the mort¬ 
gage-deed on which the present plaintiffs 
are suing,. so that Mr/fa? Singh v. Chunl Lai 
(:) is distinguishable from the present case. 

Most of the cases cited by Mr. Sheo 
Nam in on behalf of the appellants a.lso 
present distinctive features, but there 
is one case which is in point and supports 
his contention, namely, Muhammad Hus¬ 
sain \\ Abdul Gkajur Khan (2). in which 
il was held that the lease, though exe¬ 
cuted on the same day as the mortgage, 
wos a separate contract. Mr. Tek Ghana 
contends that that case is distinguish 
able because there was a provision in the 
mortgage-deed that the mortgagee could 
lease the property to any one he liked. 

But although the mortgage-deed exe¬ 
cuted by the defendants in the present 

case does not contain such a provision it 

(1) 47 Inch Cas. 364; 60 P. U. ror8; lu . 
P. W. R. 1918; 117 P. I,. R. I0 r s. 

(2) 65 Ind. Cas. 102; 3• I y . 1; 8 P. W. R. 

1922; (1922) A. I. R. ([,.) in. 


imposes no restriction on the power of 
the mortgagees to choose their tenants 
and it . recites that the mortgagers 
have delivered possession to the mort¬ 
gagees, so that there is no essential dis¬ 
tinction between the two cases. 

The case relied on by Mr. Tek Cfcand 
is Madhwa Sidkanla Onahini Nidhi v. 
Vcnkalaratnanjnln Naidu (3) in which 
it was held that the striking identities 
in the provisions of the mortgage 
and the lease, which had been 
executed on the same day, pointed to the 
view that the two instruments were parts 
of the same transaction. But the simi¬ 
larity between the provisions of the two 
instruments in that case was greater than 
it is in the present case. In default of 
payment .of interest on the mortgage, 
compound interest was to be charged at 
a certain rate and the lease also provid¬ 
ed that it the rent .were not paid by the 
due date it would carry interest at the 
s-ime rate. Further, it was pointed out 
ia the judgment that the particular ex¬ 
pression used in the lease to denote in¬ 
terest cm the rent was the same as that 
used in the mortgage for interest on the 
interest, and that it was not appropriate 
in the lease except upon the view that 
what was spoken of ns rent was in the con¬ 
templation of the parties only interest. 

In the present case, although the mort¬ 
gage-deed and the lease were executed 
on the same day and the rent was equal 
to tlie amount of interest, yet in view of 
the facts that the mortgage-deed con¬ 
tained no reference to the lease, and that 
the mortgagees were not restricted in 
their choice of tenants, we think that the 
mortgage and the lease were tw'o distinct 
transactions. The institution of the former 
suit which was based on the lease, is. 
therefore, no bar to the present suit. 

We accordingly accept the appeal, re¬ 
verse the decree of the Subordinate Judge, 
and remand the ease to his Court under 
O. XLI, r. 23, Civil Procedure Code, for 
decision . on the merits. The Court-fee 
paid on the memorandum of appeal will 
be retunded, and other costs w ill be costs 

in the case. 

C. A. & N. H. 

Appeal accepted', Case remanded. 

0 ) 26 M. 662. 
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ALLAHABAD HIGH CO BBT. 

First Civii# Appeal No. 291 of 1920. 
November 20, 1922. 

Present: —Mr. Justice Rafique and 
Mr. Justice Lindsay. 

SURWAN PRASAD TKWARI and an¬ 
other—Plaintiffs—Appellants 

versus 

BASDEO NARAIN SINGH and others— 
Defendants—Respondents . 

Pre-emption —Arazidars of village Dudhl, 
Gorakhpur Distrct, rights of. 

The Arazidurs of village Dudhi in the pargana 
of Sidhua Jobna in the Parauus Tahsii of the 
Gorakhpur District arc not co-sharers und have 
no community of interest or responsibility with 
the proprietary body and consequently have no 
right of pre-emption. 


First appeal from a decree of the Ad¬ 
ditional Subordinate Judge, Gorakhpur. 

Messrs. M. L. Agarwala and Lakshmi 
Narain Tcwari, for the Appellants. 

Messrs. Haribans Sakai, Uarnandan 
Prasad and Surendro Nath Kama, for the 
Respondents. 


JUDGMENT.—The question we have 
to decide in these two appeals, in both 
of which the same parties are appellants, 
is whether or not they had a right of pre¬ 
emption according to custom 

The Court below has dismissed the claim 
of the plaintiffs holding that, on their 
status as disclosed by the evidence, they 
are not entitled to pre-empt. 

The property which was sold, and in 
respect of which pre-emption was sought, 
is situated in a village called Dud hi, m the 
Pargana of Sidhua Jobna, in the Parauna 

Tahsii of the Gorakhpur District. 

The lower Court held that as the plaintiffs 
admitted themselves to be what arc call¬ 
ed arazidurs and as they are so called 
in the village papers, they had no right 
ot pre-emption, and for this purpose the 
learned Subordinate Judge relied upon 
a Full Bench ruling of this Court L Uinan 
Kauri v. /arbandhan Pathak (1).] If that 
ruling applies to the case which is now 
) >e tore us, then there can be no question 
tint the decision of the lower Court is cor¬ 
rect but Dr. Agarwala, who has addressed 


( 1 ) 5 A. L. J. 147! A. W. N. (1908) lO.Si 4 

M. L. T. 1O2J 30 A. 479 (F- b.J. 


a very learned and able argument to us 
on behalf of the appellants, has asked ua 
not to decide the case merely upon the 
dictum contained in the judgment to which 
we have just referred and has asked us 
to deal with the case after an examination 
of the real position of these plaintiffs in 
the village in question. 

So far as the Full Bench ruling is con¬ 
cerned, it certainly lays down that persons 
who are called arazidurs are not members 
of the co-parcenary body and are not 
entitled to pre-empt. The judgment on 
this point is a very short one and is not 
supported by much in the way of reason¬ 
ing. The learned Judges, before whom 
the case was up, stated that it did not 
clearly appear what the nature of arazi - 
dari land was, but after reference to various 
Settlement Reports, theyfound that arazi- 
dars were not treated as members of the 
co-parcenary body. 


The expression arazidar has been de¬ 
find in the Settlement Report of the Gorakh¬ 
pur District prepared by Mr. Cruickshank 
and published in 1891. The earlier 
Settlement of this District had been con¬ 
ducted by Mr. Lumsden, who was a well- 
known authority on all Revenue matters. 
At parngaraph 201, page 5b of Mr. Cruick- 
shank’s report he refers to Mr. Lumsden s 
description of the people who are known 
as arazidars . We think it advisable to 
quote this passage in full. It is as 
foil owl :— 

“ In Pargana Sidhua Jobna Mr. Lums¬ 
den, at the last Settlement, noted:—In 
describing the tenures of this pargana 
mention of the immense number of btft 
and independent irazi holdings must no 
be omitted. These are small tracts ol 
land situated in almost every village which 
were originallv, in most cases, held ren 
free. They had their origin in that general 
transaction of property into the hands 
of Grangers which took place in this para - 
o a na in the earlv part of the present century 
and which has already been alluded to 
in describing the origin and past history 
of the principal taluqdars. # Weak and 
impoverished zemindars, anxious to have 
some one between them and the filing 

nower, voluntarily transferred tlieir villr e. 

to one or other of the powerful taluq- 
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dars who, at that time, gained a footing 
in the pargana, reserving only for them¬ 
selves a small tract of land sufficient for 
their immediate subsistence. In the case 
of other villages which were forcibly 
usurped by the taluqdars, the latter com¬ 
promised matters so far as to allow the old 
proprietors to retain possession of certain 
defined parcels of land in their respective 
villages In this way were created most 
of these birt and independent arazidari 
holdings which are so numerous in this 
pargana and which have been a source 
of infinite trouble to the Settlement Officer 
both on account of the frequency of dis¬ 
putes regarding their exact limits and the 
difficulty of apportioning to each its fair 
quota of the Government demand. The 
proprietors of these parcels of land hold 
and manage independently of the village 
zemindar, the latter in the case of birt 
trazidars only receiving a malihana allow¬ 
ance calculated at 10% over the revenue 
jama, ” 

We have already adverted to the fact 
that the property with which we are now 
concerned is situate in this pargana of 
Sidhua Jobna referred to in Mr. Iyums- 
den's definiiton. 

We may also refer to another paragraph 
of this same Settlement Report, namely, 
I ^ 7 i page 52. There the Settlement 
Officer quotes a definition by Mr. Reid who 
had been the Settlement Officer of 
Azamgarh—a definition of the term 
arazidars. 

Mr. Reid defined the term arazi as “ plot 
of land which, though included within the 
area of mauzas and mahals, are held on 
a distinct tenure from and convey no title 
to rights or interests in other parts of the 
mauzas and mahals.” 

Turning now to the documentary evi¬ 
dence in the case, the first paper which calls 
lor notice is the wajib-ul-arz which was 
prepared in the year i860. A small extract 
of this document has been printed at page 
17 of the printed book in First Appeal 
No. 291 of 1920. We have, however, 
referred to the certified copy ol the whole 
wajib-ul-arz which is upon the record and 
a great deal of which has not been printed. 
According to what is set out in this docu¬ 
ment, a declaration was made in or about 
the year i860 by certain persons whose 


names are mentioned at the beginning 
of the document and who presumably 
were the proprietors of the village at that 
time. We have compared these names 
with the pedigree set out in the Court 
below and we are satisfied that the declar¬ 
ants were members of the proprietary 
bod} r in this village. 

In the 5th paragraph of this document 
there is recorded what purports to be 
the custom of pre-emption. 11is declared 
that every co-sharer has power to transfer 
by sale and mortgage his land or his share 
to the extent of his possession. At the 
time the transfer is made the condition 
to be observed is that if any body wants 
to transfer his share, then, first of all, 
his near co-sharer shall be entitled to have 
it and, in case of refusal, his other co¬ 
sharers shall be entitled ; and if all refuse 
or do not offer a suitable price, then 
the share can be transferred to a third 
person, and no co-sharer shall have any 
right of pre-emption. 

Paragraph 11 of this document which 
has not been printed but which, as we 
have said, is on the record, contains a fur¬ 
ther portion of the declaration made by 
the village proprietors at this time, namely, 
i860. They set out that in this Mauzu 
of Dud hi there is an area of 49 bighas 10 
biswas Settlement arazi bandobasti belong¬ 
ing to two persons Indar Dat and Sundar 
D at Pande. There is a further reference 
to two other plots which are described 
in the similar way. Dealing with all these 
plots the declaration of the proprietors 
of the village is, that the persons named, 

Indar Dat and others, are in possession of 

these arazi lands upon payment of Govern¬ 
ment revenue. It is further set out that 
the declarants, i.e., the proprietors, will 
not interfere with them in any way (■//•// 
sc huehli muzahimat na karenge). 

The next document to which we have 
been referred is printed at page 11 of the 
paper-book in First Appeal No. 201 of 
1920. This is called a Supplementary 
khewat of Mauza Dud hi and appears t o 
have been prepared in 129J Fas/i corres¬ 
ponding to the year 1880 a. i>. at which 
time Settlement operations in Gorakhpur 
were going on. 

This document sets out that MautiZ 
Dudlii is an inhabited village in the form 
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ot an imperfect pattidari tenure. The first 
two entries relate to two shares of eight 
annas each, one belonging to Shiam 
Bar a n Singh and others mentioned in. 
khewat KhaUi Xo. i, and the other de¬ 
scribed as belonging to Udaibhan Partab 
Singh and others mentioned in khewat 
Khata No. 2. 

The first of these shares of eight annas 
is described as being in possession of clie 
proprietors, and it is said that both the 
co-sharers collect rent from the tenants 
and, after payment of Government revenue, 
cesses and village expenses, the account 
is adjusted at the end of the year. The 
second share of eight annas is described 
as being in the possession of a lessee, 
and according to the column of remarks 
this lessee, after making collections from 
the tenants, deposits his lease money, 
according to the conditions of his lease, 
with the proprietors, who themselves pay 
the Government revenue and cesses into 
Hie Government Treasury and obtain re¬ 
venue receipts. 

hollowing these two entries we have 
two entries Nos. 4 and 4 relating to parcels 
ot bkamilal laud*. One is shunilil of 
Udaibhan Partab Singh and others measur¬ 
ing 8 bighas odd ; the other is shamilat 
dch or village common land amounting 
to kj bighas. 

These tour entries are followed by lour 
other entries Nos. 5, 0 , 7 and 8. The entries 
Nos. 5, 6 and 7 are shown to relate to two 
persons who are styled ' arazidars.* 'that 
is the title above the entries in question. 
Tiie first of these, entry No. 5, relates 
t o the urazi of one lrnlar Dat who, we under¬ 
stand, is now represented by the appel¬ 
lants. Entries Nos. 6 and 7 relate to the 
urazi holdings of other persons with whom 
we are not concerned in the present case. 
The last entry, No. 8, relates to a small 
area which is held by one Shankar Dat 
as shan/wlap. He is described in the 
paper as a Sahankalapdar. 

Attached to this statement of the share 
and areas In the village there is the usual 
statement which accompanies papers of 
this kind and which is construed as being 
a wajib-ulratz, and in this a custom of 
pre-emption is set out in paragraph 5 as 
follows :— 


" If any person wants to transfer his 
property ( haqiat) he should transfer it 
first to his own brother and near relation 
and then to a distant relation. In case 
of refusal he should transfer it to the re- 
sharers in !lie patti and then to the co¬ 
sharers in the village. If none of these 
persons should take it or pay a proper 
price, the transferor shall have power 
to transfer Ids share to wliomscever he 

1 • 1 J j 

bkes. 

The appellants have taken their stand 
upon the passage which has just been 
cited and they maintain that they are 
entitled lor the purposes n! pre-emption 
to be treated as c o-sharers in the village. 
It is to be noted in this connection that 
ilie wajib-ul-arz attached tr. this khewat 
prepared in the year 1293 Fasli is signed 
not only by persons who are undoubted¬ 
ly the proprietors of the village but also 
by IndarDat and one at least of the other 
arazidars. Great stress, we may observe, 
has been laid upon this fact by Dr. Agar- 
wala in his argument. 

Lastly, we have before us Exhibit 4 
which is a copy of the Settlement khewat of 
Matiza Dudhi prepared at the recent Settle¬ 
ment, in the year 12 23.■&«>/<’. corresponding 
to 1916-17 a. D. 

By this time apparently the constitution 
of the village had somewhat altered and 
we find that instead of two pattis of eight 
annas each there is one share amounting 
to sixteen an a.is which is recorded as being 
the property of Udaibhan Partab Singh, 
the lambardar. Opposite tin's entry we 
find the statement of Government revenue, 
and in the last column we find a schedule 
showing who the present proprietors are. 
This column also sets out that at the time 
the record was prepared two annas out 
of the sixteen annas were in possession 
of the owners and that the remaining 
fourteen annas share was in the possession 
of mortgagees. 

The second entry- in this document 
stands in the name of one Sahdeo Prasad 
Tiwari lambardar . This cutty relates to 
on area ol 46" 5 2 acres. 

The Government revenue assessed on 
tliis urea is set cut as Rs. 76 and the names 
of tlie persons who are interested in this 
area and who are called arazidars are set 
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in the column of remarks. Those 
names include the names of the appellants. 

The third entry relates to another area 
of arazi in the posesession of Mahabir 
Das, lamnardar, and the fourth entT} T also 
relates to a similar holding in the possession 
of the same person. The total area or die 
arazi holding is given os 54 85 acres and 
the total revenue oa this area is given 
as Rs. 72-14-0, and then for the last entry 
we have it stated that the entire area of 
the manza is 543-96 acres and the total 
Government revenue including the revenue 
assessed on the arazidari holding comes 
to Rs. 614 for the first five years of the 
period of Settlement. 

In the remarks column opposite this 
last entry it is stated that this*is tiie total 
or the (mahal kid). 

these are the relevant papers which 
we ba v’e to consider and ic has been argued 
very forcibly by Dr. Agarwala that on 
these entries his clients ought to be treated 
as persons who had the status of co-sharers 
J n the village. 

Wc h;iye omitted to state i.j dealiim 
wita Exhibit No. a, which is the khewat of 
the village prepared in the year 1203 Fasti, 
that m describing the holding of IndarDat 
amzidar the column of remarks sets out 
the following particulars:— 

“He is the sole proprietor (malik wahid). 
He deposits into the GovernnientTreasury 
the Government Revenue and cesses and 
obtains revenue receipts and defrays the 
village expenses from his own pocket. ” 

Similar entries are made in respect of 

two other persons whose names are entered 
as arazidars. 

The learned Judge oi the Court below 
has, in lus judgment, referred to another 
judgment of this Court, apart trom the 
Aim Bend 1 ruling which we have already 
, Ce / J • ™s is the case of Mahadco Prasad 
v j agar Den Gir (2). That was a case in 
wui°h a certain area m a village which 
had once been held revenue-free had become 
assessed to revenue in the year 1840. There 
was iound that the holder of this plot 
oi resumed tnuafi paid his revenue direct 


(*) 

313. 


33 Ind. Caa. 23 ; 3b A. 260; 14 A. L,. J. 


to Government, and the question arose, 
in that case, whether or not this person 
would be entitled to claim the status of 
co-sharer in the 16-annas mahal. A number 
of rulings of this Court were referred to 
and it was laid down, as it has been laid 
down in other cases, that the ultimate 
test m a litigation of this kind in which 
a right of pre-emption is claimed is, whe¬ 
ther or not the person who seeks pre-emp¬ 
tion is a co-sharer either in the profits 
or m the liability for revenue with the 
vendors. It was held, under a long series 
of rulings, that owners of resumed muaji 
plots had been treated as not being co¬ 
sharers within the meaning of the wajih- 
. ul-arz. The learned Judge of the Court 
below was. we think, right in relying upon 
this ruling although it does not appear, 
as a matter of certainty, whether the irazi 
lands, with which we are now concerned 
m the present case, were once held revenue 
free and were afterwards assessed to re¬ 
venue. Judging from the definition given 
by Mr. Lumsden, we should imagine that 
at some remote period they had been 
held free of revenue and had been subse¬ 
quently assessed. The point, however, is 
not of much importance for it seems to 
us that if this case is to be decided upon 
the principles which are laid down in the 
case just cited [Mahadev Prasad v. I agar 
Deo Gir (2)j, then we must agree with the 
lower Court and hold that the appellant 
here have no right of pre-emption.. 

Dr. Agarwala, in pressing his claim for 
the recognition of his clients eo-.-diarers 
in the village, lias laid considerable stress 
on the provisions of .section 1 |_> of the 
Land Revenue Act, T\ 1 \ Act fill of 1901) 
which lays down that all the proprietors 
of a. mahal are jointly and severally res¬ 
ponsible lo Government for the revenue, 
for the time being assessed thereon. !!<• 
claims th.it having regard to the present 
constitution ot this village, his clients are 
persons who ought to be deemed pi oprief ( »r., 
within the meaning of this section and his 
argument implies,therefore, thal there i.-. 
as between his clients and the pars, ns 
who are the proprietors of the vilLge. 
a community of interest and also a com¬ 
munity of responsibility f<>r the Govern¬ 
ment revenue. 
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That argument, however, does not seem 
to us to be borne out by what we find 
recorded in the various papers to which 
we have referred. In the first place, we 
must lay stress upon the declaration which 
was made in the year i860. At that time 
the arazi lands in which the appellants 
are co-sharers were in the possession of 
Indar Dat andSundar Dat and the persons 
who are making the declaration on that 
occasion declared most distinctly that these 
arazidars were in possession on payment 
of their own Government Revenue and 
that they (the proprietors) would not 
exercise any interference whatever with 
them. That is a very solid piece of evi¬ 
dence for the purpose of showing that there 
is no community of interest between the 
proprietary body of this village and 
the arazidars. Then, again, we refer to the 
remarks which are set out against the 
names of these arazidars in the khewnt 
of 1203 Fasti. We have already mentioned 
that Indar Dat is there described as being 
the “ sole proprietor ” of the area entered 
against his name. It is further stated 
that he (Indar Dat) deposits the revenue 
in the Treasury and obtains receipts and 
defrays village expenses from his own 
pocket. We take this entry to mean that 
the responsibility for the Government re¬ 
venue assessed upon the area in Indar Dat s 
possession was a responsibility which was 
confined to himself and with which the 
proprietors of the two p ait is of eight annas 
each had no concern whatever. 

Dr. Agarwala's argument really rests in 
a great measure upontheform in which the 
khcwaloi the recent Settlement of 1323 
Fasti lias been prepared. He has pointed 
(mt that after the various interests of the 
village have been set out in detail with 
particulars of the areas and the Govern¬ 
ment revenue assessed, a total has been 
made ol the whole, and he, therefore, asks 

Ub to hold that the inference from all this 
is. that his clients, who are interested 
in the property specified in the second 
entry, are, for that reason, persons who 
nave an interest in the mahal. If there 
were no other evidence in the case except 
l his bare statement, it might be possible 
co sav something in favour ol this argu¬ 
ment' but having before us the previous 
history of the village set out in the various 


papers, we must hold that the arazidars 
of this village are not co-sharers and have 
no community of interest or responsibility 
with the proprietary bod> r . All this brings 
us again tothedefinition of Mr. Reid quoted 
in paragraph 187 of the Settltment Report 
of Gorakhpur to which we have referred. 
Mr. Reid, who was a great authority on 
all revenue questions in this Province, 
has distinctly laid it down that arazis 
are plots of land which, though included 
within the area of mauzas and mahals, 
are held as a distinct tenure from and 
convey no title to rights or interests in 
other parts of the mauzas and viahais. 

That appears to us to be exactly the 
situation here. These plots of arazi lands 
may be within the area of Mauza Dudhi 
or in the area of the mahal which goes by 
that name, but they are held on a distinct 
tenure from that of the mauza or mahal, 
and their ownership conveys no title to 
any right or interest in other parts of the 
mauzas or mahals. We think, therefore, 
that the learned Subordinate Judge came 
to a right decision in this case and both 
the appeals, therefore, fail and are dis¬ 
missed with costs. 

N h. Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 123 of 1922. 

August I, 3922. 

Present:- —Mr. Justice Mating Kin. 

MG SHWE THE— Appellant 

versus 

MA E BON—Respondent. 

Contract—Breach of promise to marry—Im¬ 
plied promise— Damages, whether recoverable. 

In a suit for damages for a breach of promise 
to marry, the promise need not be an express 
promise, but can be implied from the circumstances 
of the case. [p. 129, col 2. J 

Second civil appeal from the judgment 
and decree of the District Couit, Maubin, 
in Civil Appeal No. 83 of 1921. 

Mr. Maung Lai, for the Appellant. 

Mi. Rtbertson, for the Respondent, 
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JUDGMENT. —This is a suit for dam¬ 
ages for a breach of promise to marry. 

The plaintiff lost the case in the Trial 

Court, but won it in the lower Appellate 
Court. 

The Trial Court held that there was no 
promise of marriage although seduction 
was proved. 

The lower Appellate Court held that 
there was a promise of marriage. 

This appeal has been made on the ground 
that there was no evidence to prove the 
promise. 

The lower Appellate Court held that 
the evidence of Kyaw Thaung showed 
that there was . a promise of marriage. 
Besides that evidence, there is nothing. 

So, the whole question is, whether the 
lower Appellate Court was right in its con¬ 
struction of Kyaw Thaung’s evidence. 

It is shortly as follows:— 

Kyaw Thaung was asked to go to the 
plaintiff and see whether she would re¬ 
ceive the defendant with a view to matri¬ 
mony. 

„ Kyaw Thaung went. The plaintiff said, 
man very bad with women. 
Will he be honest with me?" Kyaw 
Thaung then returned to the defendant, 
and reported the message. The defendant 
said, “I would be honest with her." Kyaw 
Thaung then told him to come along 
with him, and the two went together to the 
plaintiff s house. There the plaintiff ask¬ 
ed the defendant if he was going to be 
honest with her. He said that, although 
he had a bad reputation with reference 
to women, he would be honest this time. 

Now, what was in the mind of the two 

parties must have been as to whether 

matrimony was possible between them, 

and they had met to see if that was possi- 

le, and the words I Lave given were 
used. 

The question then is—What do those 
words mean ? 

I think the lower Appellate Court’s 
view ot the evidence is correct. I have 
never heard of a Burinan man even in 
civilized towns in the country say to the 

. * * _ i ^ you marry me 

or, will you be my wife ?" What generally 
would, I think, take place is, although I 
iruow very little about this matter, t] ie man 
says/j .1 iove you,) or , 1 have affection for 
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you, ” and the womah "Do ypu 

mean it?" Are you honest in what you'say?** 
He says, “Yes. I am quite honest. I 
mean what I say. 0 Then the young lady 
says, “Go and see the father." In some 
cases the woman asks if it is.-;. • which is 
a slang expression , and the man says that 
it is.... and, when the conversation is 
construed in the light of the circumstances 
under which it occurs, then it is just as 
good as the man saying "Will you'be 
my wife ?" and the woman saying ‘.‘Yes". 

The law does not sav that there- must 

• , » • 

be an express promise of marriage. Such 
a promise can be implied from the circum¬ 
stances of the case. : . 

• • • * 

The parties in this case are Karens, 
and the language they used must be con¬ 
strued as they would themselves do. , . 


If there is evidence of a promise, and 
I hold that there is on the record,:-then 
there will be no second appeal in this case 
under the hower Burma Courts Act; If 
there is a point of law, viz., the construc¬ 
tion as to the meaning of a piece ol evi¬ 
dence, there would be no appeal' under 
the Civil Procedure Code to this Court, 
because the case is an unclassed one. 

As I have held, there is evidence , and 
the evidence, if true, means that there was 
a promise of marriage. There is nothing 
more to do but to dismiss the appeal, 
because this Court is not. entitled to go 
into the question whether the evidence 
is trustworthy or not. 


The appeal must, 
with costs. 


there!ore, be dismissed 

( 


w. c. a. & n. h. Appeal dismissed. 
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PATNA HIGH COURT. JUDGMENT. 

Civic. Miscellaneous Appeal No. 238 Miller, C. J. —This is an appeal 

of 192 2. on behalf of the judgment-debt or from an 

May 23, 1923. oraer of the j udicial Commissioner of Cliota 


Present: —Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Kulwant 

Saliay. 

J AGO M AHTON—J udgment-Debtor — 

—Appellant 

versus 

KHIRODHAR RAM—Decref-Holder— 

Respondent. 

| Limitation Act (IX of 1908) ,ScJi. I,\Arl.‘ 182 
— Application for execution — Limitation, objection 
as to, not entertained—Subsequent application — 
■Objection, whether can be reviewed. 

Once a Court has decided either directly or in¬ 
directly that an execution case is a fit one to try 
and, therefore, not ba red by limitation, there is an 
end to the matter and it is not open to either of 
the parties thereafter to raise the same question 
in afresh execution, [p. 133, col. 1.] 

An instalment order was passed against a 
judgment-debtor whereby he was allowed to pay 
a certain sum in 14 instalments. Some instal¬ 
ments were paid and then there was a default. The 
dec ee holder then applied for execution and it 
was contended on behalf of the judgment-debtor 
that the application was time-barred. The ob¬ 
jection was, however, dismissed for default of 
both the parties on the date fixed for the hearing 
thereof and an order was made that the decree- 
holder should take further steps. No steps having 
been taken by the decree-holder, his application 
lor execution was dismissed for default of pro¬ 
secution. To a subsequent application for execu¬ 
tion ob ection was taken on the ground that the 
previous application was time-barred: 

Held, that the previous app icatiou having 
been treated as a valid and subsisting execution 
case, it was not open to the judgment-debtor to 
raise that objection now, and the question of 
limitation was no bar to the execution case pro¬ 
ceeding. [p. I 3 -L col « - 3 

Mungul Pershad Dichit v. Grija Kant Lahiri, 
6 C. ji ■ 11 C. I.. K. 113 ; 81 . A 123 ; 4 Sar P. C. J . 
-49 ; 4 ind. I>c :. (N. S.) 32 (I*. C.), Shcorai Singh 
v. Kam<‘shar Nath, 24 A. 282 ; A. \V N. (1902) 03, 


Nagpur passed in appeal ordering an exe¬ 
cution case uo proceed. The facts, in so 
far as it is necessary to state them for the 
purpose of this appeal, are these :— 

On the 10th November 1910. an in¬ 
stalment order was passed agaitist the 
appellant whereby he. had to pay a cer¬ 
tain sum in 14 instalments. A number 
of these instalments were paid and then 
there was default. In 1921 the decree- 
holder applied for execution of Ihe 
decree. In that execution case the judg¬ 
ment-debtor filed an objection contending 
that the execution was barred by, limi¬ 
tation. Whether or not the execution 
was barred by limitation was purely and 
simply a question of fact depending upon 
whether the 7th instalment under the in¬ 
stalment order had been paid or not. It 
was contended by him that it had not been 
paid. It was contended by the decree- 
liolder that it had. The hearing of "this 
objection in the execution case was fixed 
for the 8th April 1921. Upon that oc- 
c ision the judgment-debtor did not appear 
in support of his objection and as there 
was nothing before the Court to show that 
the execution case was barred by limi¬ 
tation the Court dismissed the objection 
for default and on the same day passed 
an order that the decree-holder should 
take further steps and directed the case 
to be put up again on the nth of the month 
for orders. On the 12th of the month 
no steps having been taken by the decree- 
holder his execution was dismissed lor 
default of prosecution. The next exe¬ 
cution case was filed in September iollow- 


ioJiowt’l. ,, , 

LHulunuth Das± v. Prajulla Nath Kundu 
CUwdhry. 28 C. 122: 5 C. W. N. bo, Khosal 
Chandta Hoy C/iJwdluuy v. Ukiladdi, 3 iuu. 
Cav. ; 14 L W. N. 1 1 j, distinguished. 


Appeal from an older of the Judicial 
Commissioner, Cliota Nagpur, dated the 
Mb September I <> 22 , reversing that 
nl the Mimsil, Gindih, dated the 3 2 1 li 
) a 1111 ai y 1922 . 


ing, that is to say, well within three years 
of the last execution case. The appellant 
now objects that the case is barred by limi¬ 
tation oil the ground that the previous 
execution case in which his objection was 
dismissed was itself barred by limitation. 
It seems to me that the case is governed 
by the decision of the Judicial Committee 
in the case of Mungul Pershad Dichit v. 
Crija Kant Lahiri (1) where a very similar 


Xiv.b. A'. Do it, lor t h e A p \ el 1 an t . 
li. A'. De, loi the Respondent. 


8 C. 51 : 'll C. L. R- 113 l 8 I. A. 123 I 4 
Sar. r.C?J.2491 4 Ind.Dec.KN. s.) 32 (P-C.). 
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question arose although in that case there suit, or to decree for the defendant, if it 


had been no direct adjudication in the 
previous execution case upon the question 
of limitation. In that case a sixth peti¬ 
tion for execution was filed on the 5th 
September 1874 the previous one having 
been filed on the 26th July 1871. The 
sixth execution case came to nothing and 
on the 22nd September 1877 a seventh ap¬ 
plication was presented. It was contended 
there that the last application was barred 
by limitation because upon the actual 
facts then disclosed it would appear that 
the previous petition had been barred by 
limitation although that question had never 
been directly decided. Their Lordships 
in that case refused to give effect to the 
contention of the judgment-debt or and 
it seems to me that the ground upon which 
they refused to allow the question to be 
raised was that the sixth petition for exe¬ 
cution, even though it may have been out 
of time, had been treated by the Court as 
a valid and subsisting execution case. 
No objection had been taken by any body 
and certain orders had been passed in that 
case and it did not in the circumstances 
lie in the mouth of the judgment-debtor 
to contend afterwards that that case was 
barred by limitation. Their Lordships 
pointed out that the Subordinate Judge 
had jurisdiction upon an application of 
the 8th October 1874, which was an ap¬ 
plication in the sixth execulion petition, 
,.to attach certain properties and to detci- 
mine whether the decree was barred or not 
at that date and an order was made that 
the attachment should issue. I may point 
out that no point had been taken in that 
case by any body as to whether or not the 
case was barred by limitation but their 
Lordships decided, that the question not 
having been raised the order made that the 
r attachment must issue must be taken as 
having concluded the matter and that 
the orders so made were proper and valid 
orders and could not afterwards in another 
execution case be questioned on the ground 
of limitation. Their Lordships further 
pointed out that whether the Judge was 
right or wrong lie must be taken to have 
determined that the application for at¬ 
tachment was not barred. The judgment 
proceeds thus:—“ A Judge in a suit upon 
U cause of action is bound to dismiss the 


appears that the cause of action is barred 
by limitation. But if instead of dismissing 
the suit, he decrees for the plaintiff, bis 
decree is valid, unless reversed upon ap¬ 
peal, and the defendant cannot, upon an 
application to execute the decree, set up 
as an answer that the cause of action was 
barred by limitation." Itseemstome that 
what happened in the present case was this. 
When the judgment-debtor filed an ob¬ 
jection to the execution that was a matter 
which the learned Judge had to decide 
and that was a matter which was to be 
determined upon questions of fact. The 
judgment-debtor had appeared in that 
execution case and had every opportunity 
of placing evidence in support of his ob¬ 
jection before the Court. When the time 
came, however, he failed to take advant¬ 
age of that opportunity. Nothing was. 
done and, therefore, the learned Judge dis¬ 
missed his application and at the same 
time passed an order which was tanta¬ 
mount to this that the executi on case should 
proceed. What he did really was to order 
that the decree-holder should take neces¬ 
sary steps to proceed with his execution 
case. That was according to the view I 
take of the ruling in the case of Mvngul 
Pcrshud Dichit y Grijx Kant Lahiri (1) 
a determination by the Court that the exe¬ 
cution case was not in fact barred by limi¬ 
tation and whether that decision was right 
or wrong it cannot afterwards, I think, be 
questioned in a subsequent proceeding and, 
therefore, it is no longer open to the 
judgment-debtor to contend that that 
execution case was not valid. 

The same point arose lor determination 
in the Allahabad High Court in the year 
1902 and the facts of that case were very 
similar to those of the present case. In 
tlie case of Shcoraj Singh v. Kameshar Nath 
(j) the head-note is as follows:—“Although 
the execution of a decree may have be*'n 
actually barred by time at the date of an 
application made for its execution, yet il 
an order for execution is made by a com¬ 
petent Court, having jurisdiction to tr\ 
whether such execution is barred by time 
01 not, such order, although erroneous, 

(2) 24 'A. 282 ; |A. W. N. (1902) 63. 
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must, if unreversed, be treated as valid.” 
The facts of that case, as I have said, 
were very similar to the present. There 
an application for execution ot a 
decree was struck off on the 15 th 
January 1894- The next application was 
not made until May 1907 more than three 
years later. Notice of this application 
was served on the judgment-debtors and 
they filed objections but on the day fixed 
for the hearing failed to support them and 
their objections were dismissed. The ap¬ 
plication for execution was, however, ulti¬ 
mately struck off by reason of the non¬ 
payment of process fees by the decree- 
holder in that case. It was held that it was 
not open to the judgment-debtors, on a 
subsequent application for execution being 
made, to plead limitation in respect of 
the previous application as a bar to the 
execution ot the decree. Almost precisely 
the same facts arose in that case as arose 
in the present and I confess I can see no 
reason for differing from the views taken 
by the Allahabad High Court in that 
case. 

Two other cases were, however, referred 
to which were decided in the Calcutta 
High Court and were relied upon by the 
appellant. The first was that of Bhoia - 
n.ith Duns v. Pru f ulla Nath Kuudu Chow - 
dhry (3). In that case, after several ad¬ 
journments granted at the instance of the 
decree-holder, neither party having appear¬ 
ed at the date of the hearing,the Court 
by its order refused an application for exe¬ 
cution and at the same time disallowed the 
objection of the judgment-debtor. On a 
subsequent application b> the decree-holder 
the judgment-debtor again objected to the 
execution alleging that inasmuch ns the 
previous application was barred by limi¬ 
tation the subsequent application was also 
barred. It was held in such circumstances 
that tire judgment-del tor was not pre¬ 
cluded f 10111 raising the objection that the 
previous application was barred by limi¬ 
tation. It appears to me that that was 
an entirely different case from the present 
and one in which entiieh diffeient ccn- 
bideiatiors arose because no decis on of 
any soit was come to in that case by the 
Court in the previous execution case. An 


execution case was started no doubt and 
certain objections were taken by the judg¬ 
ment-debtor but nobody after that appeared 
and the Court came to no decision upon 
any question. All that the Court did was 
to dismiss the execution case and at 
the same time dismissed the objections. 
In fact, having dismissed the execution 
case it was not necessary for the Court 
any longer to consider the objections. It 
cannot be said in such a case that the Court 
had determined whether the question of 
limitation was or was not a bar to the exe¬ 
cution case proceeding. In the present 
case it must be taken that the Court had 
decided that there was no such bar because 
the very point was taken and decided al¬ 
though it was decided merely upon the 
default of appearance of the objection still 
at the same time the Court did make an 
order which showed that it considered 
that the execution case was a valid and 
subsisting execution case, and not barred. 

The other case referred to of the Calcutta 
High Court was that of Khosal Chandra 
Roy Chowdhuryv. Ukiladdi (4). Again, the 
facts of that case were very different from 
the present. In that case it appears that 
in the previous execution case nothing 
was done, that is to say, that 110 order for 
execution was made. Nor was any order 
made from which it could be judged that 
the Court had considered one way or the 
other that the execution case could pro¬ 
ceed, and the learned Judges there con¬ 
sidered that it was clear that no order 
for execution was made in the course 
of the proceedings taken on the 
basis oi the previous application for exe¬ 
cution. Nothing was done beyond thfe 
issue of notices under section 248 of the 
Code of Civil Procedure requiring the 
judgment-debtors to show cause why the 
decree should not be executed against them. 
After service of notice the execution pro¬ 
ceedings were dismissed for default of the 
decree-holder. There was no adjudicatioh 
by the Court, directly or indirectly, that 
the decree-holder was entitled to proceed 
with the execution and on that ground 
the Court held that as there had been 
nothing in the previous execution ca^e 
from which it could be said that the Couit 
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had decided one way or the other as to 
whether the proceedings were barred by 
limitation it was still open to the judgment- 
debtor in subsequent proceedings to take 
the point. Both those cases appear to 
me to be materially different from the 
facts of the present case. Once one ar¬ 
rives at the conclusion that the Court 
has decided either directly or indirectly 
that the previous execution case was a 
fit one to try and, therefore, not barred by 
limitation there is an end to the matter 
and it is not open to either of the parties 
thereafter to raise the same question in 
a fresh execution. For these reasons it 
seems to me that the present appeal must 
.fail and is accordingly dismissed with costs. 
. Kul want Sahay, J. — T agree. 

k. s. d. & n. h. Appeal dismissed , 

i i 


ALLAHABAD HIGH COURT. 

Civil Revision No. 8o of 1922. 

December 5, 1922. 

Present: —Mr. Justice Piggott and Mr. 

Justice Walsh. 

JHINKU SINGH —-Plaintiff--Applicant 

versus 

sitae Singh —-defendant-- non- 

ApPLiCANr. 

Minor—Arbitration award—Minor party — Com¬ 
promise for fresh submission to arbitration — Court, 
duty of—Benefit to minor—Civil Procedure Code 
( Act V 0/1908). Sch. II. 

As an arbitration award is binding on the 
parties, where one of the parties to it is a minor, 
the Court should not uphold a compromise by 
the parties to refer the dispute to arbitration a 
second time, unless the award is set aside on any 
of the grounds mentioned in Schedule Second to 
the Civil Procedure Code or unless the Court 
considers the compromise to be in the interest 
of Uie minor, [p. 134. col. 1.] 

Per Walsh, J —The jurisdiction of Equity 
Courts over the interests of a minor has always 
been considered parental and of very solemn 
obligation, and a Judge sitting in any civil suit 
has to exercise that jurisdiction when the facts 
anse and the question of a minor’s consent is 
involved. No contract amounting to an apparent 


I33 

surrender or variation of an infant's right ought 
to be sanctioned or listened to for one minut*' 
by any Court without satisfying its mind that 
the proposed arrangement is bona fide intended 
for the benefit of the minor, [p. 134, col. 2.] 

Civil revision from an order of the 
Subordinate Judge, Gorakhpur. 

Mr. Shiva Prasad Slnha (with him Dr. 
5 . M. Sulaintan), for the Applicant. 

Pandit Narmadeshwar Prasad Upadhya 
for Mr. Haribans Sahai, for the Opposite 
Party. 

JUDGMENT. 

Piggott, J — As the order we propose 
to pass at present will not finally dispose 
of this application, we need not say more 
than absolutely necessary to make our 
order clear to the lower Court. In a suit, 
in which certain minor plaintiffs were 
suing through their next friend, there was 
a reference to arbitration. An award 
was returned in favour of the plaintiffs. 
The contesting defendant filed an affida¬ 
vit of objections assailing the award upon 
a great variety of grounds. The Court 
had fixed a certain date for hearing these 
objections. Before that date arrived, ail 
application was made orally to the Court 
to the effect that the parties were agreed 
together that the arbitration award, in 
favour of the plaintiffs, should be set aside 
and a fresh reference made to the arbi¬ 
tration of two persons who were Counsel 
appearing for the respecting parties. We 
have it from a subsequent order of the 
Trial Court that the learned Subordinate 
Judge thought that he had no option upon 
such an application having been made, 
but to set aside the award and submit 
tlie dispute to what we may call the sec 
ond set of arbitrators. He refers o 
a reported decision of this Court in the 
case of Lutawati v. Lachiya (1) in which 
it was held that the next friend or guard¬ 
ian ad litem of a minor litigant can re¬ 
fer the case to arbitration without ob¬ 
taining the leave of the Court. The learn¬ 
ed Subordinate Judge has altogether over¬ 
looked the fact that he had before him 
an arbitration award, which was valid 
and binding upon the parties unless s-,i 
.iside for any of the reasons stated . 1: 

(1) 21 lad. Cas. 989; 36 A. 69; n A. A. . 57 
(F. B.). • ■ 
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the Schedule dealing with references to 
arbitration. The question which he had 
to consider was whether the next friend 
of the minor plaintiffs, in whose favour 
an award had been made, could so com¬ 
promise the dispute as to the validity 
of that award as to give the Court no op¬ 
tion but to accept the compromise and, 
therefore, to preclude the Court alto¬ 
gether from considering whether it was 
one which in the interest of the minors 
ought to have been entered into. A 
peculiar feature of the present case is 
that one of the arbitrators named in this 
second submission was the Counsel appear¬ 
ing for the minor plaintiffs who, we find, 
actually obtained a fee of Rs. ioo for his 
services as arbitrator. If he had advised 
his clients to throw up the first award, 
which was in their favour, we think his 
conduct in consenting to act as one of 
the second set of arbitrators was improp¬ 
er, because he put himself in such a posi¬ 
tion that his interest and his duty were 
in conflict. However, as the record now 
stands, we think the most suitable orders 
for us to pass are that there should be an 
enquiry into the objections taken by the 
contesting defendants to the first award 
and that the result of the enquiry should 
be certified to us before we j>ass any final 
orders on this application. The said 
application will, therefore, remain on 
the pending file of this Court but the 
record will be sent down to the Court be¬ 
low with the request that the said Court 
should enquire into, after proper notice 
to the parties concerned, the objections 
filed by the contesting defendants to the 
first award and should report to this Court 
the result of such enquiry. The case will 
then be put up again for hearing as soon 
as possible after the receipt of the lower 
Court’s report. 

Walsh, J.—I entirely agree with every¬ 
thing that lias been said. I only want 
to add one word on a matter of principle 
about which I am satisfied that some Judges 
of the lower Courts require serious 
warning. In the order under revision 
1 lie learned Judge has used this language: 
•• 'flie award is set aside with the free eon- 
M -iit ot the parties and the Court had no 
option in the matter but to si t it aside.” 
'I'hat is a total misunderstanding. 
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One need not feel surprised. Judges 
in the lower Courts are not trained in 
equitable jurisdiction but nonetheless 
they have sometimes to exercise it. The 
jurisdiction of Equity Courts over the in¬ 
terest of the minor has always been con¬ 
sidered parental and of very solemn obli¬ 
gation and a Judge sitting in an ordinary 
Common Law suit or in a civil suit of 
any kind, has to exercise that jurisdiction 
when the facts arise and the question of 
a minor’s consent is involved. No con¬ 
tract or consent order amounting to an 
apparent surrender or variation of in¬ 
fant’s right ought to be sanctioned or 
listened to for one moment by any Court 
without requiring some material calcu¬ 
lated to satisfy its mind and without 
being satisfied, as far as it can be, on ma¬ 
terials which are necessarily imperfect 
that the proposed arrangement is bona 
fide intended for the benefit of the in¬ 
fant. In this case the learned Judge 
has not only utterly failed to consider 
that question but has used language show¬ 
ing that he was not aware of the duty 
imposed upon him. 

N. II. Enquiry ordered. 


PATNA HIGH COURT. 

Appeals from Original Decree No. 

250 of 1919 and No. 11 of 1920. 

December 7, 1922. 

Present : —Mr. Justice Das and 
Justice Sir John Bucknill, Kt. 
KEDAR NATH GOENK A—Defendant 

—Appellant 
versus 

Mahant JAGAR NATH DAS and 
others—Plaintiffs—Respondents. 

tfcligious endowment — Mahant. powers of— 
Sale of Asthal properties — Necessity—Benefit — 
Sale — Vcndo having no saleable interest—Suit to 
set aside sale, whether maintainable—Civil Pro¬ 
cedure Code ( Act ! of 1908), O. A X I, r. 93 
— Auction sale set aside—Pejund of purchase - 
money—Sale confirmed on appeal — Purchaser, 
whether bound to re-deposit purchase-money. 

The Mahant of an endowment is the 
proprietor of the properties, although he holdp 
the properties in trust, [p. 137* c °k I *3 
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Vldya Varuthi Thirtha Swamigal v. Balusaml, 
Ayyar, 65 Ind. Cas. 161; 26 C. W. N. 537; (1921) 
M. W. N. 449: 4 1 M. L. J. 34 6 : 44 M. 831; 3 U. 
P. L. R (P- C.) 62; 15 L. W. 7 8 ; 30 M. L- T. 66; 
3 P. D. T. 245; 48 I. A. 302; 24 Bom. L. R- 629; 
20 A. I,. J. 497: (1922) A. I. R. (P. C.) 123 (P. C.), 

referred to. 

The Mahant of an establishment has very 
large administrative powers over the affairs 
of the Asthal, and undoubtedly he has power 
to sell or mortgage the property in case of need 
or for the benefit of the Asthal. [p. 137, col. 2 ] 
Shankar Bharati Svami v. Venkapa Naik , 
9 B 422; 5 Ind. Dec. (N. S.) 280, referred to. 


In execution of a money-decree against one 
5 w lio claimed to be the Mahant of an Asthal. 
the decree-holder had the properties appertain¬ 
ing to the Asthal sold. S. applied to have the sale 
set aside and the application was allowed. The 
auction-purchasers thereupon applied for a refund 
of the purchase-money and were allowed to with¬ 
draw it on the condition that they would re-deposit 
the amount in case the order was set aside on 
appeal. The High Court allowed the appeal 
and confirmed the sale. The auction-purchasers 
having then been ordered to re-deposit the pur¬ 
chase-money filed a suit for a declaration that 
they were not liable to do so : 

Held, (1) that S. had a good title to convey 
the properties and. therefore, the properties could 
be seized in execution of a decree which was 
properly obtained against S. j [p. 138 col. 1.] 

(2) that the plantiffs had acquired a good and 
valid title to the properties by the purchase 
made by them and were not entitled to have 
a declaration that they were not liable to de¬ 
posit the purchase-money in Court. [p. 138, 
col. 2.] 

A suit lies for setting aside a sale on the ground 
that the vendor had no saleable interest in the 
property, [p. 136. col. 2.] 

Prasanna Kumar Bhattacharjee v. Ibrahim 
Mirza, 41 Ind. Cas. 924; Rustomji Ardeshir 
v. Vinayak Gangadhar Bhat, 7 Ind. Cas. 955; 
35 B. 29; 12 Bom. h. R. 723, referred to. 

Quaere .—It is very doubtful whether a suit 
lies for a declaration that the auction-purchasers 
are not liable to deposit purchase-money in 
Court, [p. 138, col. 2.] 

Appeals from the decision of the 
Subordinate Judge, Monghyr, dated the 
8th September 1919. 


Messrs. Purncndu Narain Singh, Naresh 
Chandra Sinha and Nitai Ch. Ghosh, for 
the Appellants. 

Messrs. Siva Nandan Ray, Ram Prasad 
and Dinesh Chandra Varma, for the Re¬ 
spondents. 


JUDG 
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Das, J. —-On the 8th September 1898 
Mahant Jagar Nath Das, who was the 
head of Suja Asthal, died and on his 


death Siaram Das took possession of 
the Asthal, and of the properties ap¬ 
pertaining thereto. On the 10th January 
1899 Mahabir Das, claiming to be the 
disciple of Jagar Nath Das, instituted 
a suit against Siaram Das in the Couft 
of the Subordinate Judge of Monghyr 
for a declaration of his title to, and for 
recovery of possession of, the properties 
appertaining to Suja Asthal. On the 
23rd September 1899 a Receiver was ap¬ 
pointed to take charge of the properties 
appertaining to the Asthal. Siaram Das 
was thus deprived of all means either 
of supporting himself or of defending 
the suit. He, therefore, borrowed money 
from Baijnath Goenka on certain ehfar - 
namas. Baijnath Goenka is represented 
in these appeals by Kedar Nath Goenka, 
the defendant-appellant. Siaram Das bor¬ 
rowed money, as I have said, from Baij¬ 
nath Geonka to defray the expenses 
of the litigation which had been commenced 
by Mahabir Das. Mahabir’s suit was 
dismissed in the Court of the first instance, 
but on appeal the parties entered into 
a compromise by which each admitted 
the right of the other to be the Mahant 
of the Asthal and they agreed to divide 
the income of the A sthal in equal shares 
In 1903 Baijnath Goenka instituted a 
suit against Siaram Das and Mahabir 
Das for recovery of over a lac of rupees 
on the foot of the ckrarnamas which had 
been executed by Siaram Das in his 
favour. This suit was Suit No. 500 of 1903. 
He got a decree for Rs. 22,073 in the 
Calcutta High Court os against Siaram 
Das, his suit against Mahabir Das being 
dismissed. In 1907 Baijnath Goenka com¬ 
menced execution proceedings against 
Siaram Das. Some of the properties ap¬ 
pertaining to the Asthal were put up for sale 
and were purchased by the plaintiffs in 
these suits. Mahant Jagarnath Das, 
plaintiff in Suit No. 477 of 1918, purchased 
the properties set out at the foot 
of his plaint for Rs. 6,476 and Bikramaiit 
Singh, plaintiff in Suit No. 408 of iqitt, 
purchased the properties set out at the foot 
of his plaint for Rs. 4,525. These pur¬ 
chases were on the 18th and 21st of Janu¬ 
ary 1908. Siaram Das then applied 
to the Subordinate Judge of Monghyr for 
setting aside the sale under the provisions 
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of section 311 of the Code of Civil Pro¬ 
cedure . The learned Subordinate Judge 
on the nth May 1908 set aside the sale. 
TJie plaintiffs thereupon applied to the 
Court for refund of the purchase-money. 
Baijnath Goenka objected as he had filed 
an appeal to the High Court against the 
order of tlie learned Subordinate Judge 
setting aside the sale. The plaintiffs under¬ 
took to re-deposit the purchase-money 
in case the order of the learned Subordinate 
Judge was set aside on appeal. On that 
undertaking being given they were permit¬ 
ted to withdraw the purchase-money from 
the Court. During the pendency of Baij¬ 
nath Goenka’s appeal in the High Court, 
a suit was instituted in 1909, under the 
provisions of section 92 of the Civil Pro¬ 
cedure Code, for removal of Siaram Das 
from the Mahantship of Suja Asthal. 
On the 30th September 1910 the learned 
District Judge of Bhagalpur, by his decree 
removed Siaram Das from the Mahant¬ 
ship of the Suja Asthal. The effect of this 
decree was to putMahabir Das in sole poss¬ 
ession of the Asthal properties. Siaram 
Das appealed against the judgment of 
the learned District Judge of Bhagalpur 
to the Calcutta High Court and, on the 
28th May 1912, the Calcutta High Court 
dismissed the appeal of Siaram Das. Baij¬ 
nath Goenka’s appeal against the order 
of the learned Subordinate Judge of Mon- 
gliyr setting aside the sale came up for 
hearing before the Calcutta High Gnirt 
on the 4th February 1913. The Calcutta 
High G>urt set aside the order of the 
learned Subordinate Judge and remanded 
the case for trial by the Court of the first 
instance. On remand Siaram Das, having 
no further interest in the Asthal prop¬ 
erties, did not appear to support the 
applic dion for setting aside tlie sale. Tile 
application was accordingly dismissed 
for default and, in du_* course, tlie sales 
were confirmed: Baijnath Geonka there¬ 
upon applied for an order directing the 
plaintiffs in these actions to deposit the 
purchase-money in Gnirt in terms of their 
undertaking. 'The plaintiffs objected but 
their objections wiiere disallowed on the 
2SH1 July 1917 and they were directed 
to deposit in Court the sums witdhrawn 
by them with interest from the date of tlie 
withdrawal. They appealed to this Couit 
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anh their appeals were dismissed on the 
27th May 1918. 

These actions were then brought on 
the 28th August -1918 for a declaration 
that they were not liable to deposit the 
purchase-money in Court on the grounds, 
first, that the properties sold at the exe¬ 
cution sale were dehultar properties and 
that .Siaram Das had no right to transfer 
them, and that the plaintiffs as purchasers 
Lave acquired no title in them ; secondly, 
that Mahabir Das, the present Mahant, 
will not allow tl;e plaintiffs to take posses¬ 
sion of those properties, and,thirdly, that 
as Baijnath Goenka omitted to notify the 
encumbrances of Dalip Narain Singh 
subsisting on the properties purchased by 
them he was guilty of fraudulent conceal¬ 
ment and that he ought not to be allow¬ 
ed to compel the plaintiffs to deposit the 
purchase-money in Court. The learned 
Subordinate Judge has come to the con¬ 
clusion that the title in the Asthal prop¬ 
erties did not pass to the plaintiffs at the 
auction-sale and he has accordingly 
made a declaration in favour of the plaint¬ 
iffs that they are not liable to refund the 
purchase-money in respect of the pur¬ 
chases made by them in Execution Case 
No. 427 of 1907. 

I am wholly unable to agree with the 
decision of the learned Subordinate Judge. 
I doubt very much whether a suit lies 
for a declaration that they are not liable 
to deposit the purchase-money in Court. 
Under O. XXI, r. 91, the purchaser de¬ 
cree-holder in execution of a decree has 
the right to apply to the Court to set aside 
the sale on the ground that the judgment- 
debtor had no saleable interest in the 
property sold. It appears to me that, 
when the matter lias passed the domain 
of contract to the domain of sale the pur¬ 
chaser can only have the sale set aside on 
the ground that there was some fraudu¬ 
lent misrepresentation on the part of the 
decree-holder. But it seems to be settled 
law in this country that a suit lies for set¬ 
ting aside the sale on the ground that the 
vendor had no saleable interest in trie 
property. Sec Prasanna Kumar Battach.ir -* 
jec v. Ibrahim Mirza (1) and Juist'. mji 


(1) 41 lad, Cag. 924. 
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Ardeshir v. V i nay a k Gungadhar Bhat (2). 
It is not necessary for me to express a final 
opinion 011 this point, because I am satis¬ 
fied that the plaintiffs are not entitled to 
succeed in this case. 

The basis of the judgment ot the learn¬ 
ed Subordinate Judge seems to be this— 
that Mahant Siaram Das was a tres¬ 
passer and never had a good title to the 
Asthal. It is, in my opinion, impossible 
to support this view in the face of the 
admitted history of the Asthal from 
1896 up to 1912. Siaram undoubted¬ 
ly took possession of the Asthal and of 
the properties appertaining thereto up¬ 
on the death of the Mahant Jagar Nath 
Das. It is true that suit was institut¬ 
ed by Mahabir Das against, him but 
that suit failed in the Court of the first 
instance and in the High Court it was 
compromised on the footing that Ma - 
Jiant Siaram Das, had a good and a valid 
title to the Asthal, Siaram Das him¬ 
self admitting that Mahabir Das had an 
equally good and valid title to the -ds- 
thal. After the decision of the Calcutta 
High Court in the suit instituted by 
Mahabir Das against Siaram Das, Shi¬ 
ran; Das remained in undisputed pos¬ 
session of the properties until he was re¬ 
moved by the decree of the Court in 1912. 
Nobody seems to have questioned his 
right to be the Mahan of the Asthal . 
In fact tlie suit which was filed under 
the provisions of section 92 of the Code 
of Civil Procedure admits by implica¬ 
tion that he was rightfully in possession 
ct the properties as the Muhant of the 
Asthal. In my opinion, it is impossible 
to hold that Siaram Das was a trespasser 
and was not rightfully in possession of 
the Asthal. 

That, being so, it is necessary to consider 
whether Siaram Das had a valid title at 
any time to convey the properties. Now 
the Mahant of an endowment is the 
proprietor ot the properties although lie 
holds these properties in trust. This is 
how the Judicial Committee lias describ¬ 
ed the position or the Mahant in ti e 

(2) 7 Ind. Cas. 055; 35 B. 29; 12 Bom. I,. 
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recent case of Vidya Varuthl Thirtha 
Swamigal v. Balusami Ayyar (3). 

The Mahant of an establishment 
has very large administrative powers over 
the affairs of the Asthal and undoubted¬ 
ly he has power to sell or mortgage the 
property in case of need, or for the bene¬ 
fit of the Asthal. That being so, it is im¬ 
possible to maintain that he has no sale¬ 
able interest in the property. Apart 
from any other consideration, when the 
facts in connection with Baijnath Goenka's 
loans are examined it must follow 
that there was a legal necessity for 
those loans. As I have said before, direet- 
1 }* after the institution of the suit by Ma¬ 
habir Das a Receiver was appointed to take 
charge of the properties appertaining 
to the Asthal. Siaram was accordingly 
deprived of all means either of support¬ 
ing himself or of defending the suit. It 
was absolutely necessary for him to raise a 
loan in order to defend his title against the 
hostile attack made on it by Mahabir 
Das. It was, in these circumstances, 
that Baijnath Goenka lent him the 
money and, in my opinion, it is impossible 
to say that there was no legal necessity 
in respect of those loans. The case of 
Shankar Bharati Svatni v. Venkapa Naik 
(4) is decisive on this point. That was 
also a case where an attack was made 
on the title of one Vidya Shankar who 
held the Math properties. Vidya Shan¬ 
kar borrowed money in order to main¬ 
tain himself and to defend the suit 
brought against him. Sargent, C. J., came 
to the conclusion that a loan effected 
under such circumstances to meet the 
exigencies of the presiding swami and 
to restore trunquibt\ to the Math would, 
according to the custom and usage of the 
Math , be regarded as properly contract¬ 
ed. 

This case was cited before the learn¬ 
ed Subordinate Judge, but he thought 


(l) 65 Ind. Cas. i6i;26C. W. N. 537; (1921) 

M. W. N. 449; 41 M. L. J. 346; 44 M. Su; 1 U. 
P. L. R. (P. C.) 62; 15 L. \\\ 7b; 30 M. I,. T. 06 ; 
3 P. I,. T. 245; 48 I. A. 302; 24 Bom. J,. R.G29; 
20 A. L. J. 497 ; (19 2 -) 'A. I. R. JP. C.) 123 

(P. C.); 

(4) 9 B. 422; 5 Ind. Dec. (N\ S.) 2S0. 
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that the case did not apply because it was 
not shown first, tnat Mahant Siaram 
Das was a real Mahant of the Suja ds- 
that ; secondly, that the loan was bona 
fide advanced for defending his title, and, 
thirdly, that Baijnath Goenka in good 
faith "believed that he was advancing the 
loan for the interest of the Asthal. 
So far as the first ground is concerned, 
I have dealt with it fully. There is no 
sort of reason for holding that Mahant 
Siaram Das was not the Mahant of the 
Suja Asthal. So far as the second point 
is concerned, the loan was undoubted¬ 
ly taken in order to enable Siaram Das 
to defend his title as against the hostile 
attack made on it by Mahabir Das. That 
was held in the suit between Baijnath 
Goenka and Mahant Siaram Das, and, 
so far as the last point is concerned, 
upon the finding that Baijnath Goenka did 
advance the money in order to enable Sia¬ 
ram Das to defend his title ?s against the 
attack made on it by Mahabir Das there 
is no reason to doubt that it was advanced 
in good faith. No doubt, Baijnath 
Goenka stipulated that he would re¬ 
ceive over a lac rupees in return for the 
money which he spent on behalf of Sia¬ 
ram Das, but then he did not get a decree 
lor the sum which he claimed in the 
action against Siaram Das. His decree 
was for the sum actually expended by 
him in defending the title of Siaram 
Das with reasonable interest upon 
the money so expended by him. There 
is in my opinion, no reason to 
doubt that the money was Iona fide 
advanced by Baijnath Goenka in order 
to enable " Siaram Das to defend his 
title. The case of I<aja Peary Mohan 
Mooherjee v. Narendra Nath Mookcrjcc 
(5) is directly in point. If there was 
legal necessity in respect of the loan, it 
must follow that Siaram Das had a good 
title to convey the property and if he 
could convey the properties voluntarily 
those properties can be seized in execu¬ 
tion of a decree which was properly ob¬ 
tained by Baijnath Goenka against Sia¬ 
ram Das lor a debt which was properly 
incurred by Siaram Das. In my opinion, 
the plaintiffs in these actions have ac- 


(5) y C. W. N. 422, 32 C, 


quired a good and valid title to the prop 
erties by the purchase made by them 
and they were not entitled to have a de¬ 
claration that they are not liable to de¬ 
posit the purchase-money in Court. 

vSo far as the other x>oint is concerned, 
namely, that there was fraudulent con¬ 
cealment on the part of Baijnath Goen¬ 
ka in so far as he did not notify the en¬ 
cumbrances of Dalip Narain Singh the 
judgment of the learned Subordinate 
Judge is in favour of the appellant. It 
appears from the judgment that Baij¬ 
nath Goenka did file a petition in the 
previous execution case which was Exe¬ 
cution Case No. 66S of 1905 notifying the 
encumbrances affecting the properties. 
It is quite true that the sale proclama¬ 
tion did not set out these encumbrances 
but it is impossible to uphold the con¬ 
tention of the plaintiffs that there was 
fraudulent concealment on the part of the 
decree-holder. The case of Khetro Mohan 
Datt v. Sheikh Dilzvar (6) is conclusive 
on this point. This Court in that case 
held that if a purchaser has bought a 
property the title as to which is defective 
or if he has been misled on account of fraud 
or omission on the part of the decree- 
holder it is open to him to seek his remedy 
as the law allows. But there is no reason 
why a Court should interfere on behalf 
of the auction-purchaser and set aside 
the sale simply because an auctior.-jrr- 
chaser has bought a bad title. Mullick 
and Thornhill, J J., in delivering the judg¬ 
ment of the Court pointed out that every 
man buys at an auction-sale with his eyes 
open and the general principle, that on 
auction-purchaser cannot attack his own 
purchase except on the ground that the 
judgment-debt or had no saleable interest 
in the property must apply. In my opin¬ 
ion, the decree passed by the learned Sub¬ 
ordinate Judge in this case cannot be 
supported. I would allow the appeal 
and set aside the judgment and the 
decree passed by the Court below and 
dismiss both the suits with costs in both 
the Courts. The auction-purchasers must 
forthwith deposit the purchase-money 
in Court with interest at 6 per cent, from 

( 0 ) 46Iud. Cas. 614; 3 P. U J. 516; 5 P- k- W. 
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the ioth May 1913, that being the date 
when the sale in their favour was first 
Confirmed. 

Bucknill, J. —I agree. 

K. s. d. & n. n. Appeals dismissed. 


MADRAS HIGH COURT. 

Original Side Appeal No. 31 of 1922. 

March 23, 1923. 

Present :—Sir Walter Schwabe, KT., Chief 

Justice, and Mr. Justice Ramesam. 

ROSE CHARLOTTE PRITCHARD— 

Appellant 

versus 

WALTER EDGAR PRITCHARD— 

Respondent. 

Divorce suits—Costs to wife—Principle appli¬ 
cable. 

In an application for divorce, the general prin¬ 
ciple in the matter of awarding costs is, that the 
wife who is charged, rightly or wrongly, by the 
husband in a Divorce Court is entitled to be 
given her costs which will be taxed costs in defend¬ 
ing the suit, except in cases where the wife has 
ample means of her own to defend herself or 
where the Solicitor who is employed has been 
guilty of misconduct. 

Appeal from the judgment and decree 
of Mr. Justice Phillips, dated the 31st 
January 1922, and made in the exercise 
of the Ordinary Original Matrimonial 
Jurisdiction of the High Court in Original 
Matrimonial Suit No. 9 of 1921. 

Messrs. Short, Bewcs & Co., for the 
Appellant. 

Messrs. Grant and Greatorex, for the 
Respondent 

JUDGMENT. 

Schwabe, C. J. —This is an appeal from 
an order of Phillips, J., granting a decree 
nisi to a husband against his wife. He 
found , as a fact, that the wife was leading 
an immoral life since her marriage, that 
she committed adultery with persons un¬ 
known and that, therefore, the hush; nd 
was entitled to a decree. 

I agree with the learned Judge that a 
great deal of the evidence is not a very 
clear and definite, but you cannot expect. 


130 


in such a case, to get very definite evidence; 
There is evidence, which the learned Judge 
accepted, that the wife after the marriage 
lived in a notorious house of ill-fame, that 
she at night time hung about outside 
Bioscopes where she, at any rate, convers¬ 
ed with soldiers and that on one 
occasion she quarrelled in the street 
with another woman of bad reputation, 
the cause of the quarrel being, according 
to the public evidence, that the respondent 
accused the other lady of taking away 
soldiers from her who had promised 1 o 
go to her place. The learned Judge hav¬ 
ing seen the witnesses and heard the evi¬ 
dence, accepted it and I think there was 
ample evidence on which he could come 
to that conclusion, and this decree must, 
therefore, stand. 

Another point is taken and that is the 
question of costs. In this case the learned 
Judge has, before the hearing of the case, 
•given Rs. 75 costs to the respondent. It 
was something, at any rate, to go on with, 
but I do not think that it was intended 
to be a final order at all. He says that some 
of the witnesses who were called were 
possibly unnecessary, and he refused to 
make any further order, having found 
the wife guilty. I do not think he at¬ 
tempted to apply the right principle to the 
matter at all. Except, at any rate, in two 
cases, firstly , where the wife has ample 
means of her own to defend herself and, 
secondly, where the Solicitor who unemploy¬ 
ed has" been guilty of misconduct, she 
would have to be provided with funds by 
the husband: but apart fromthat. thegeneral 
principle, to my mind, is that the wife, 
who is charged, rightly or wrongly, by her 
husband in a Divorce Court, is entitled 
to be given her costs in defending that 
suit. The proper way of doing that is 
to give her taxed costs, and I think in this 
case the order must be varied by giving 
her taxed costs of the suit—of course, it 
will he for the Taxing Officer in taxing the 
bill to say whether any of the witnesses 
were necessary or not. However, when you 
go to the Court of Appeal, the positb u is 
different andtherespondent would naturally 
have to be paid his costs of the appeal: 
lmt as the appellant has succeeded in the 
ma.tter of costs though she has failed as 
regards the main part ol the appeal, the 
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fair order woud be that there will be no 
costs of the appeal. 
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Ramesam, j.— 1 agree 

V. X. V. 


Order varied. 


PATNA HIGH COURT. 

Civil Revision Petition No. 150 

of 1923. 

June 8, 192-5. 

Present Justice Sir B. K. Mullick, Kt., 
and Justice Sir John Bucknill, Kt. 
Babu BISHUN HOHON SAHAY— 

Petitioner 

versus 

Babu NARAYAN PRASAD ASTHANA— 

Opposite Party. 

Government of India Act, 1915 (5 & G Geo. V, C. 
61), s. 107 —Civil Procedure Code (Act V 0/1908), 
ss. 73, 115— Rival decree-holders — Decision under 
s. 7 . 3 — * Revision—High Court, when will interfere 
— Proviso to s. 73, applicability of—Rateable 
distribution. 

Although decisions under section 73 of the 
Civil Procedure Code, made with reference to 
the claims of rival decree-holders, are not ordinarily 
revisable under section 115 of the Code, yet where 
such a decision is hopelessly inadequate, in that 
it contains no particulars as to the claims made 
by the contending parties, the evidence given, the 
arguments advanced and the reasons upon 
which the decision is based, the High Court 
will interfere under section 107 of the Govern¬ 
ment of India Act. [p. i.jo, col. 2.] 

Tile proviso (b) to clause (1) of section 73 
of the Civil Procedure Code applies only to a 
mortgagee whose charge is valid against the exe¬ 
cuting decree-holder, and it i9 open to such mort¬ 
gagee to apply for rateable distribution in 
the proceeds of a sale held in execution of a 
decree in favour of the executing decree-holder 
where he. the mortgagee, holds a money-decree 
against the judgment-debtor apart from the 
moitgage. [p. i.ji, col. 2 .j 

Mr. S. A. JSay lor .Mr. Satdcva Sakai, 
for the Petitioner. 

Messrs. Parmeslia’ar lJayal and Sttmbku 
Saran, for the Opposite Party. 

Appeal from an order of the Subordinate 
Judge, Second Court, Cliapra, dated the 
6th February 1923. 

JUDGMENT. 

Mullick) J.—This application has been 
made against an order, dated tlic 61 h 


February 1923, made by the Subordinate 
J u ge of Chapra in a case under section 73, 
Civil Procedure Code. Decisions made 
under this section with reference to the 
claims of rival decree-holders are not 
ordinarily revisable under section 115, Citil 

rocedure Code, and the only reason that 
1 can see for admitting the present applica¬ 
tion is that the learned Judge's judgment 
is so hopelessly inadequate that our inter¬ 
ference is called for under section 107 of 
the Government of India Act. The learned 
J wage observes that argument was heard 
a great length, but his decision occupies 
exactly 7 li ne s and contains no particulars 
as to the claims made by the contending 

parties the evidence given, the arguments 

advanced and the reasons upon which he 
bases his order. The matter was sufficiently 
complicated to require considerable argu¬ 
ment before us and I certainly think that 
tile learned .Subordinate Judge failed in 

.? ( * ut T in omitting to write a morecon- 
sidered and careful judgment. 

Now the facts appear to be these. On 
the 23 th July 1917 one Bishun Mohon 
got a decree against one Ram Gharrb for 
Rs. 6,135-9-0 in the Court of the Subordinate 
Judge at Gorakhpur. On the same date 
one Hira La] got a decree for Rs. 4,000 

against the same judgment-debtor in the 
same Court. A third suit was brought 
by the Liquidator of the Kayesth Trading 
and Banking Corporation in liquidation 
in tlie Court of the Subordinate Judge of 
Gorakhpur against the same defendant 
for a sum of Rs. 76, 000 on the allegation 
that Ram Gharib was the Manager of the 
Kayesth Trading and Banking Corporation 
and that he had misappropriated the 
sum in question and spent it in the 
purchase of properties for the 
benefit of himself and his co-sharers. 
Accordingly, the Liquidator impleaded in 
his suit not only Ram Ghaiib but also the 
members of his joint family. While that 
suit was pending tlie Liquidator brought a 
suit against the Manager under the Indian 
Companies Act in the High Court of Allah¬ 
abad and in consequence of some proceed¬ 
ings by way of compromise he withdrew 
tile suit in the Court of the Subordi¬ 
nate Judge at Gorakhpur and obtained 
on the 31st July 1922 a consent decree in 
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the High Court for the sum of Rs. 76,000. 

At the same time, in accordance with the 
compromise, the. Manager and his co- 
sharers executed asecurity-bond in favour 
of the Liquidator, the relevant portion 
of which ran in the following terms: 

“And it is also stipulated therein that we 
the declarants should mortgage and 
hypothecate our properties described be¬ 
low by way of security for payment of 
the said decretal amount. Accordingly, 
acting under the said settlement, we the 
declarants mortgaged the properties 
described below by way of security 
for the said decretal amount to Munshi 
Narayan Prasad Asthana, Advocate of 
the Allahabad High Court and the Official 
Liquidator of the Bank, and we do declare 
that the said Official Liquidator be at 
liberty to realise the said sum of Rs. 76,000 
(seventy six thousand) by taking out exe¬ 
cution of the decree against me the decla¬ 
rant No. 1 and to file a petition for rate¬ 
able distribution of share in the properties 
of me the declarant No. 1 which have been 
attached or to have them attached by taking 

out execution of the said decree; if (entire) 

decretal amount be not realised in this 
way then the Official Liquidator may 
recover the balance of the money due under 
the decree not realised in this by sale of 
the properties given below." 

. All these three decrees were thereafter 
sent for execution to the Court of the 
Second Subordinate J udge of Chapra. There 
Bishun Mohon applied for execution on 
the nth September 1022 and on the 16th 
September 1922 the Court caused to be 
attached Ram Gharib's share in certain 
properties. HiraLal applied for execution 
on the 14th December 1922 and 011 the 
22nd January 1923 he attached some of 
Ram Gharib’s properties. The Liquidator’s 
application for execution is dated the 10th 
January 1923 and on the 12th January 1923 
he made an application under section 73, 
Civil Procedure Code, for rateable 
distribution along with Bisliun M0I1011. 
Bishun Mohon objected and the Subordi¬ 
nate Judge has decided against him. Hie 
X^resent application for revision has been 
made against that order. 

Now, it aj>pears that after Hira Lai 
attached Ram Gbarib’s properties in 
execution of his decree..the Liquidator 


stepped in and produced the security - 
bond which had been executed on 
the 22nd September by Ram Gharib 
and his co-sharers and asked that the 
properties covered by that security-bond 
which had been attached and were about 
to be sold should be sold subject to his 
mortgage lien. The Court allowed the 
prayer, but in fact none of the properties 
covered by the security-bond were sold 
and some other properties belonging to 
Ram Gharib were sold in that execution. 

It is contended that as the Liquidator 
is a mortgagee he cannot have the benefit 
of section 73. It is urged that proviso lb) 
of clause (1) of section 73 compels the mort¬ 
gagee to give up his encumbrance and to 
sell the property free of his mortgage 
charge if he should desire to share in the 
juoceeds of the sale ; if he does not do this, 
it is not open to him to ask for rateable dis¬ 
tribution even though he may be the 
holder of of a money-decree against the 
judgment-debtor apart from the mort¬ 
gage. In my opinion the contention is not 
well founded. 

The proviso applies only to a mortgagee 
whose charge is valid against the exe¬ 
cuting decree-holder. In the present case 
the Liquidator's charge having come into 
existence after Bishun Mohon s attachment 
the sale could not have been in any way 
affected by the encumbrance, and if the 

Liquidator is debarred from applying for 

rateable distribution in resjject of his de¬ 
cree for Rs. 76,000 there will be 110 property 
left against which he can enforce either 
that decree or his mortgage charge. 

Whether the security-bond effects a 
mortgage on Ram Gharib s share in the 
sense that it enables the Liquidator to sue 
Ram Gharib and his co-sharers for the rea¬ 
lisation of the whole of the Rs. 76,000 is 
open to some doubt the bond itself stipulates 
that the Liquidator shall proceed against 
Ram Gharib's properties in execution of 
his money-decree and that it is only for 
the balance that the mortgage shall be en¬ 
forced against the shares of the remaining 
co-sharers of Ram Gharib. That point, 
however, is not really material to the de¬ 
cision of the present application. 
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The result is, that the application is dis¬ 
missed with costs: hearing fee two mohurs. 

Bucknill, J.— I agree. 

w. c. a. & n. h. Application dismisses. 


ALLAHABAD HIGH COURT. 

Second Civii, AppeaeNo. <487 of 1922. 

June 1, 1923. 

Present: —Mr. Justice Ryves and 
Mr. Just ; ce Daniels. 

MOHAMMAD ZAIN KHAN and others 
—Plaintiffs—Appellants 

versus 


N URUI, HASSAN KHAN and another 
—Defendants—Respondents. 

|Muhammadan Law —Waqf—Waqif first Mut- 

walli —Mutation of names not affected, effect of 

_Waqif and his wife retaining control over 'whole 

income for their lives —Waqf, validity of. 

If a person dedicating his property appoints 
himself the first Mutwalli and holds the prop¬ 
erty as such Mutwalli, the waqf is not in¬ 
valid for want of delivery of possession even 
if the waqif has not got the mutation of his name 
effected as such Mutwalli. [p. 43, col. i.j 
Mohammad Abdul Jalil Khan v. Mohammad 
Ubedullah Khan, 0 2 lud. Cas. 725: 19 A. I v . J. 
227: 43 A. 4 i 0 , followed. 

If a waqif reserves the whole of the income 
of the waqj property, as distinct from the cor¬ 
pus, for lus life or for his life and after him 
for the life of his wife, the waqf is still valid, 
if the property is ultimately devoted to the 
proper object of the waqf. [p. 143, col. 1.] 

faun Becbcc v. Abdollah Barber, (1S38) Ful¬ 
ton 343, 1 lud Dec (o. s.) S48, CassamaUy Jai- 
rajbhoy Pecrbhoy 
rzlnd. Cas. 223; 
followed 

llihaui Mia v 
10 J ml. be.. (N. 


v. Sir Curnmbhoy Ebrahim, 
30 B. 214; 13 Bom. h. R. 717, 


Sukli Lai Poddar, 20 C. 116; 
S.) 79 (P\ B ), Mahomed Ah- 
saniillu Cl i-rwdhvy v. Amarchund Kundu, 

17 C. 498; 1 ; L A. 2b; 5 Sar P. C. J. 470; 6 lud. 
Dec. (X. s4 871 (P. C.), referred to. 


Second appeal iroin the decree of the 
Additional District Judge. Cawupore, 
dated the -|tli January 1922. 

J)r. /v. -V. Kalju, lor the -Appellants. 

Iqbal Ahmad and 5. liaza All, 

ioi the Respondents. 

JUDGMENT.—The question lor deci¬ 
sion in these two connected appeals D as 
lo tue validity oi a deed of waqj executed 


by Abdul Ali Khan and his wife on 2.6th 
March 1909. Abdul Ali Khan died on the 
7th Maj’ 1917 and his wife shortly after¬ 
wards,. and the present suit was brought 
by bis brother Muhammad Ali Khan 
claiming possession of his legal share of the 
property as his heir under Muhammadan 
Law. Muhammad Ali Knan has died 

during the pendency of the proceedings 
and the appellants are his legal representa¬ 
tives. The parties to the suit are Sunnis. 
Muhammad Ali Khan in his plaint de¬ 
nied that an}* waqf was ever dedicated 
and urged further that if there was a waqf 
it was fictitious and illusory. That a waqf - 
nama was executed has never been serious¬ 
ly disputed. The Trial Court, however, 
treated it as a waqf which would not really 
take efleet until after the deaths of Abdul 
All Khan and his wife. It accordingly 
treated it as valid only to the extent of one- 
third of the property covered by it and de¬ 
creed the suit as to the remainder. The 
learned Additional Judge, however, has 
upheld the waqf as valid and dismissed 
the the suit. His findings are:— 

(1) That the dedication was sub¬ 
stantial and real, 

(2) that the dedication of the cor¬ 
pus was absolute and immediate; 

(3) that the reservation of a life in¬ 
terest in the income, even if it were the 
entire income, which it is not, limited to 
che life of the two settlors, does not render 
tne waqf illusory and testamentary. 

The third finding is one of law. The 
first two findings are findings of fact, ex¬ 
cept in so far as the reality of the dedica¬ 
tion may be a matter of legal inference 
from the facts found. The points which 
are taken in this Court are two (l) that 
the waqf was invalid for want of delivery 
of possession ; and (2) that the settlor and 
his wife retained complete control over 
the income during their joint lives and 
that this renders the waqf illusory and 
invalid either altogether, or, in the alter¬ 
native, as held by the Trial Court, for the 
period of their lives. 

The only ground on which the waqf is 
assailed under the first head is that no 
application for mutation of names was 
made by Abdul Ali Khan, though he lived 
lor 8 years after the execution of the deed 
of waqf. On the other hand, it is proved- 
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.that under the deed of waqj he appointed 
himself as first Mutwalli and expressly de¬ 
clared that he was holding the property 
henceforth as Mutwalli and not as owner. 
This, according to the accepted rule of 
Muhammadan Daw, is sufficient, and it 
was so held by this Court in Mohammad 
Abdul Jalll Khan v. Mohammad Ubedullah 
Khan (i). This ground of attack, 
therefore, fails. 

As regards the second plea, the suggestion 
that the waqj can be treated as a testamen¬ 
tary waqj may be rejected at the outset. 

A Will is a document which may be cancel¬ 
led by the testator at any time up to his 
death and only comes into operation at 
the latter event. Here there was an ir¬ 
revocable dedication of the corpus of the 
property from the date of the deed. The 
provisions of the deed which are relied on 
as showing that the dedication was illusory 
are set out in the judgment of tne Trial 
Court. They amount to this, that during 
the lifetime of the settlor and his wife the 
amount to be spent on charitable and 
pious purposes was left entirely to their dis¬ 
cretion, both as to the sum to be expend¬ 
ed and as to the purposes for which it was 
to be spent. They were to spend as much 
pf the profits as they deemed proper on 
charitable and pious purposes recognised 
jay Muhammadan Daw and the remainder 
for tneir support, and no one was to have 
the right to call them to account. This 
state ot things was, however, confined en¬ 
tirely to the lifetime of Abdul Ali Khan 
and his wife. It is not disputed that 
after their death the objects of the waqf 
.were caretully specified and were proper 
objects, and that the Mutwalli was direct¬ 
ly bound to spend the money on those 
objects. The question is, therefore, sub¬ 
stantially that stated by the learned Ad¬ 
ditional Judge, namely, where the reser¬ 
vation of what practically amounts to a life 
interest in the income as distinct from the 
corpus is it sufficient to invalidate the 
wzqf. This question was first raised in 
the case oi Jaun Bcebce v. Abdollah 
Barber (z). in that case five ques¬ 
tions were rcfeired to the Maulvies lor 
decision. The first question was 

(1) 62 Iud. Cas. 725; 19 ]A. L. J. 227; 43 A. 

416. 

(2) (1838) Fultou 345; 1 Iud. Dec. (O. s.) 
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“ Whether, according to Muhammadan 
Daw. an endowment to charatible uses is 
valid, when qualified by a reservation of 
the rents and profits to the donor himself 
during his life?’' 

The Maulvies alluded to the difference 
of opinion between the Imam Muhammad 
and tne I?mam Abu Yusuf on this point 
and agreed that the opinion of most of the 
learned upheld the vie w uf Abu Yusuf who 
considered the waqf legal. Judgment was 
given accordingly. The same view was 
taken by the Bombay High Court in the 
case of Casamally J at rajbhoy Peerbhoy v. 
Sir Currimbhoy Ebrahim (3). It was sug¬ 
gested that Jaun Beebee’s case (2) had been 
dissented from in the Full Bench case 
of Bikani Mia v. Shuk Lai Poddar (4) but 
this is not the case. The judgment was 
cited at some length by Chose, J., (pp. 185- 
188) and also by Trevelyan, J., (p. 223 of 
the report) and was distinguished from 
the case before them, but neither of the 
Judges proaounced it to be incorrect. 

The appellants have also referred to the 
Privy Council ruling in Mahomed Ahsan- 
ulla Chowdkry v. Amarchand Kundu 
(5). This ruling is in no way contrary to 
the view taken by the Court below. The 
test laid down by the Privy Council for 
the validity of the endowment was that 
there must be a substantial dedication 
of the property to charitable uses at Somt 
time or other . Their Eoruships also quote 
with approval the opinion of Kemp, J., 
in an earlier case, “that the mere charge 
upon the profits of the estate of certain 
items, which must in the course of time 
necessarily cense, being confined to one 
family, and which, after they lapse, will 
leave the whole property intact for the 
original purposes for which the endow¬ 
ment was made, does not render the en¬ 
dowment invalid under the Muhammadan 
Law. 

I11 this case there was admittedly an 
ultimate dedication of the entire propel ty 
to rehgious and charitable uses. The 
weight of authority is entirely in favour 

(3) 12 I ud. Cas. 223; 30 B. 214; £ 3 Bum. 
1,. k. 717. 

(4) 20 C. 110; xo lad. Dec. (N. s.) 79 

(1*. B.). 

(3) 17 C. 498; 17 I. A. 28; 5 Sar. 1 ’. C. J.|j 7 ^i 

u lad. -Dec. (n. s. ) 871 (F. C.j. 
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cf the validity oi tlie waqf, We accord¬ 
ingly dismiss both the appeals with costs 
including in this Court fees on the higher 
scale. 

Appeal dismissed . 
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PATNA HIGH COURT. 

APPEAR FRO A* APPEEhATE ORDER N0.I4 

OF 1923. 

June 5, 1923. 

Present /—Sir Dawsoi Miller, Kt., Chief 
Justice, an 1 Mr. Justice Kulwant S:\hay. 
CHAURASI AHSARICK and another—• 

JDDG ME NT-DEBTOkS—ApPEEhANTS 

versus 

BHAGAN SAHU and others—Decree- 
holders—Respondents. 

Civil Procedure Code ( Act V of 1908). O. XX I, 
r. 17, 0 . XXX / V, r. 14, scope of — Mortgage suit 
—Compromise decree—Decree directing execution 
against properties of judgment-debtor in certain 
order — Decree-holder whether can bring mortgaged 
properties to sale—Execution petition—Prayer for 
sale of immoveable property in case of moveable 
property proving insufficient—Alternative prayer, 
whether constitutes amendment of petition. 

The class of case contemplated in O. XXXIV, 
r. 1.1, of the Civil Procedure Code appears to be 
that class of case in which a suit is brought upon 
the covenant to repay contained in a mortgage 
deed or upon the debt arising out of that covenant 
or in respect of some other obligation arising out 
of the mortgage and not to a suit which is 
brought in order to enforce a sale of the mort¬ 
gaged properties, ip. 145, col. 2.] 

\V’ne e a mortgagee lias obtained a decree 
against the mortgagor not in the form of a mort¬ 
gage-decree but merely in the form of a personal 
dc< n e, the mortgaged properties cannot be allowed 
to be sold in execution of such a decree until there 
is another decree directing the enforcement 
«>f the charge against the mortgaged properties. 
IP- M 5 , c, d. 2; p. 146, col. t.J 

In a mortgage suit a compromise decree was 
passed directing that the udgment-debtor should 
pay the decretal amount by certain instalments 
and m case of failure to pay 3 consecutive instal¬ 
ments, execution for the amount due should issue 
against the otlie p opcrties of the jildglllent- 
■ I -btoT and in the event of the amount not being 
realised in that manner against the mortgaged 


SoS ’ havmg taken P Iace - the decree- 

refetreri a ? Ph - ed tl 0r execution . against the properties 
referred to in the compromise decree in the order 

in which they became liable. There being no move- 

able properties of the judgment-debtor the 

decree-holder applied for attachment and' sale 

01 the mortgaged properties : 

Held, (1) that the decree was nothing more than 
a decree for the payment of money in satisfac¬ 
tion of a claim arising under the mortgage : Ip. 
145, col. 2.] • ** * u 

. (*) that inasmuch as the decree itself provided, 
in the event of default and in the event of the 
other property of the judgment-debtor proving 
insufficient, for a sale of the mortgaged property 
itsdf, it was not necessary for the decree-holder 
to bring another suit asking again for the 
^ale of the property merely because the other 
lemcdy given under the decree had proved 
infructuous; [p. 146, col. 1.] 

( 3 ) that the application to be allowed to proceed 
against the mortgage properties came directly 
within the execution petition itself, and it re¬ 
quired no amendment of the execution petition 
to enable the Court to proceed agaiust those 
properties, [p. 146, col. 2.] 

Gnancndra Kumar Rai v. Shayama Sunder Jen 
IRishcndra Kumar Roy], 44 Ind. Cas. 553; 22 
C. W. N. 540; 27 C. h. J. 398, Ram Sumran 
Prasad v. BabuRatn Bahadur, 71 Ind. Cas. 711; 
f 1 9 * 3 )1 Pf . 61 i 2 I’at. 328; 4 p. L.T. 99; (1923) A. 

I. R- (Pat.) 224, referred to. 

Appeal from an order of the District 
Judge, Saatal-Parganas, dated the 7th 
December 1922, confirming that of the 
Subordinate Judge. Sautal-Parganas, 
dated the 21st December 1921. 

Mr. S. K. Mittra, for Mr. 5 . C. Mi lira > 
for the Appellants. 

Mr. Rai T. N. Sahay, for the Re¬ 
spondent. 

Miller, C* J.—This is an appeal 
on behalt of the judgment-debtors in a suit 
brought upon a mortgage in which acorn- 
promise deciee was passed. The respondents, 
who are the decree-holders, sought to exe¬ 
cute their decree. The judgment-debtors 
raised certain objections. The Court re¬ 
jected those objections and 011 appeal the 
District Judge affirmed the decision of 
the Subordinate Judge. Prom the deci¬ 
sion of the District Judge the judgment- 
debtors have apealed to this Court. 

It appears that the decree-holders in¬ 
stituted a suit against the judgment-debtors 
in order to enforce a mortgage executed i u 
their favour by the judgment-debtors. The 
result of that suit was a compromise. The 
compromise provided that the judgment- 
debtors should pay the sum due upon the 
mortgage amounting to the sum of Rs. 3,600 
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oy certain instalments and In the event of 
d;fault of three consecutive instalments, the 
decree holders were to be allowed to realise 
the entire amount remaining due from 
the person and other properties of the judg¬ 
ment-debtors, and in the event of the 
amount due not being so realise! the decree- 
holders were to be entitled to realise the 
amount from the mortgaged property by 
sale. The mortgage property Isa four-annas 
share of Mauzci Ghat Majbonarali, Touzi 
No. 4-|5, and if the whole amount was not 
realised in that manner then certain pro¬ 
vision was made for proceeding against 
other property, which is not material for 
the purpose, of this appeal. 

In June 19a! the decree-holders applied 
for execution of the decree, there having 
been a default in respect of three consecu¬ 
tive instalments under the terms of the 
decree. It is important to bear iu mind 
how the application for execution was fram¬ 
ed. The application for execution was fram¬ 
ed as an application for execution against 
the property referred to in the compromise 
decree and for execution against that prop¬ 
erty in the order in which it became lia¬ 
ble under the compromise decree. The 
mode in which the assistance of the Court 
was required was, first of all, by attach¬ 
ment and sale of the moveable properties 
of the judgment-debtors; and, secondly, by 
attachment and sale of the mortgaged prop¬ 
erties. The moveable properties were 
set out in a schedule , the mortgaged prop¬ 
erties were merely mentioned under the 
description given in the decree as thefour- 
aimas share of Mauzx Ghat Majbonarah, 
Touzi No. 445. The moveable properties 
apparently could not be found, at all events 
they were not attached and, as far as one 
can gather from the judgment of the lower 
Courts, the judgment-debtors contended 
that they had no such moveable properties. 
Having failed to effect execution by attach¬ 
ment of those moveable properties, the 
decree holders applied to the Court for 
attachment and sale of the mortgaged pro¬ 
perties. I11 objection to that applicatim 
certain points were taken on behalf of the 
judgment-debtors. As already stated, botu 
the lower Courts dismissed those objections 
and ordered the execution to proceed by 
attachment and sale of the mortgaged 
properties. 

10 
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The only-points which have been urged 
before us in this appeal are, first, that the 
case comes within the provisions of O. 
XXXIV, r. 14, and, therefore, a further suit 
is necessary before the mortgaged properties 
caii be sold; and, secondly, that the applica¬ 
tion for sale of the mortgaged properties 
in the present execution proceedings is 
in fact an amendment of the execution 
petition which, under the decided cases, the 
Court lias no power to grant after registra-. 
tion of the petition. 

With regard to the first point, I think it 
is clear that the decree obtained in the 
present case is something more than a 
decree for the payment of money in satisfac¬ 
tion of a claim arising under the mortgage. 
O-'dcr XXXiV, r. 14, applies to a decree of 
that nature and it provides that the mort¬ 
gagee having obtained such a decree shall not 
be entitled to bring the mortgaged property 
to sale otherwise than by instituting a 
suit for sole in enforcement of the mort¬ 
gage ; and it further provides that lie may 
institute such suit notwithstanding any¬ 
thing contained in O. II, r. 2. The 
class of case contemplated in O. XXXIV, 
r. 14, appears to me to be that class of 
case in which a suit is brought upon the 
covenant to re-pay contained in the mort¬ 
gage-deed, or upon the debt arising out of 
that covenant, or in respect of some other 
obligation arising out of the mortgage, and 
not to a suit which is brought in order to 
enforce a sole of the mortgaged properties. 
This rule corresponds to, or rather takes 
the place of, section 99 of the Transfer of 
Property Act which is repealed by the Civil 
Procedure Code and under the previous 
Act it had been held that a suit of the 
nature described in O. XXXIV, r. 14 
did not entitle the mortgagee to 
put to sale the mortgaged properties. The 
old enactment was, With a slight modi¬ 
fication, re-enacted in the Civil Procedure 
Cole >nd still remains the rule. It seems 
quite obvious that there may be very 
goo l re isons for refusing to allow the mort¬ 
gaged properties to be sold merely because 
the mortgagee has obtained a decree nearest 
the mortgagor not in the form of a mortgage* 
decree but merely ia the for u of a personal 
decree against the mortgagor, :t decree wh e‘i 
does not in any way affect the mortgaged 
properties. Iu such a case it is clearly 



« 


INDIAN 

GUIAI l'.' SAWAN. 

desirable that before the charge upon the 
mortgaged properties can be enforced there 
should be a decree directing the enforce¬ 
ment of that charge. The present case 
is one entirely different. The decree 
obtained in the present case was with a 
slight modification exactly the sort of decree 
obtained in an ordinary mortgage suit. 
The suit was a mortgage suit and a suit 
praying for the sale of t_ie mortgaged 
properties; but a compromise bet¬ 
ween the parties instead of the ordinary 
form of mortgage-decree being passed which 
would order the judgment-debtor to pay 
the decretal sum within a certain time 
failing which it would order the mortgaged 
properties to be sold, the compromise 
decree prov d-d that the judgment-debtor 
should pa\ the decretal amount by certain 
instalments and if he should fail in the 
payment of three consecutive instalments 
then execution fo' the whole amount due 
should issue against the other properties of 
the judgment-debtors and in the event of 
the amount not being realised in that man¬ 
ner against tne mortgaged properties. 
It is, therefore, clear that the decree itself 
in this case orders, in the event of default 
and in t'»e event oi the other properties 
of the judgment-debtors proving insuffi¬ 
cient, a sale of the mortgaged property it¬ 
self, and I can see no reason why it should 
be necessary in the event which has happen¬ 
ed for the decree-holders to have to bring 
another suit asking again for the sale of the 
property merely because the other remedy 
given under the decree has proved infruc- 
tuous. This case is altogether different 
to my mind from the case contemplated in 
O. XXXIV, r. 14, and the appeal on that 
ground must foil. 

With regard to the second point, It has no 
doubt been held in the case of Asgar Ali 
v. Troilukya Nath Chose (1) that, under the 
provisions ot O. XXI, r. 37, no amend¬ 
ment ot the execution petition is pernrs- 
sible after the petition lias been registered. 
It would foliow, tnerel’ore, that if the decree- 
holder wishes to execute his decree in 
some manner not provided for by the exe¬ 
cution petition, he must bring a fresh exe¬ 
cution case tor that purpose. In later 


(0 T 7 C. 631; 8 Ind. Doc. (N. s.) <560 (P. |B.). 
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cases, however, more particularly in the 
case of Gnanedra Kumar Rai v. Shayama 
Sunaer Jen [Nishenara Kumar Roy] (2) 
and a more recent case in this Court 
Ram Sumran Prasad v. baouRam Banadur 
(3), it has been held that an application 
to file a fresh list of properties against 
which execution is sought is not an amend¬ 
ment of the execution petition. The pre¬ 
sent case, however, is even a clearer case 
than either of those mentioned, because in 
the present case, upon looking at the execu¬ 
tion petition filed, it appears that execution 
was asked for not merely by attachment and 
sale of the moveable properties of the judg¬ 
ment-debtors but also by attachment and 
sale of the mortgaged properties, if the 
former should prove to be insufficient. It is, 
therefore, abundantly clear that the 
present application to be allowed to proceed 
against the mortgaged properties comes 
directly within the execution petition it¬ 
self and it requires no amendment of the 
execution petition to enable the Court 
to proceed against those properties. 

For these reasons I think that this appeal 
must fail on both grounds. The result 
is, that the appeal is dismissed with costs 
to the respondents who have appealed. 

Kulwant Sahay, J.— I agree. 


k. s. d. & n. h. Appeal dismissed. 

(2) 44 Ind Cas 553; 22 C. W. N. 540; 27 C. L. J. 
398 . 

(3) 71 Ind. Cas. 741; (1923) Pat. 6ij 2 Pat. 328; 
4 P. D. T. 99; (1923) A- I. X. (Pat.) 224. 


LAHORE HIGH COURT. 

Second Civu.Appeai.No.2o53 of 1920. 

January 6, 1923. 

P esent:— Mr. Justice Broadway and Mr. 

Justice Zafar Ali. 

GULLI— Plaintiff—Appelant 

versus 

SAWAN AND OTHERS—DEFENDANTS — 
PURAN CHAND and others — 
Plaintiffs—Respondents. 

Uf* r*pr******** 6 , mppoimUMf— 
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Suit by son attacking alienation by father — Death 
of son — Father whether le°al representative of 
son — Legat rep esentative brought on record and 
case decidea, whether can be re-opemd on the appli~ 
cation of another legal representative. 

The object of appointing a legal represen¬ 
tative of a deceased party co a suit, is that the 
suit might proceed and a decision be arrived 
at. [p. 148. col. 1.] 

N. brought a suit attacking an alienation 
made by his father G. ; during the pendency of 
an appeal by the vendees N. died without issue, 
and on the application of the vendees appellants 
G. was substituted on the record as N.’ s legal 
representative: 

Held , that G. could not,' for the purposes of 
the suit, be regarded as the legal representative 
of his son, and that as the proper legal repre¬ 
sentative of G. had not been brought on the 
record the vendees' appeal had abated, [p. 148, 
col. 2.] 

Ome the legal representative of a deceased 
appel ant in a case is broug-iton the record and 
tne case d.spoicd of, it cannot be re-opened if 
so.ne other *egal representative or the deceased 
conies to Court wit in six months of h:s death 
anj claims to be made a legal representative, 
[p. X48. cols. 1 & 2.] 

Second appeal troai the decree of the 
District Judge, Dudhiana, dated the 
I2ta June 1920, re vers ng that of the 
Sea or Suooi'diaate Judge, First Class, 
I/idniana, deced the 13 tn May 1919. 

Mr. Jai Gopdl sethi, lor the Appel- 
laat. 

Bakhshi Tek Chund. and Mr. B. A. 
Cooper , for the Respondents. 

JUDGMENT. —The following pedigree* 
table will afford assistance:— 



On the 9th of March 1898 Jhaba sold 
certain lands for Rs. 2,20). On the 6th 
O' J me 19)2 Gill and Paran sold some 
of their lands for Rs. 1,000, and on the 


* 4 1 

7th of August 1902 Rabi and Manga! sold 
some land belonging to them for Rs. 900. 
O.i the 25th Feoru .ry 1919 Nig-hia, 
son of Gulli, instituted three suits 
rehtiug to the aforesaid alienations al¬ 
leging that the lands alienated were an¬ 
cestral and that the alienations had been 
made without consideration and for no 
necessity. He prayed that the said sales 
should not affect his reversionary’ rights. 
The Trial Court dismissed the suit relating 
to the first alienation (by Jhaba), but 
decreed the other two suits, holding ne¬ 
cessity proved in the second alienation 
to the extent of Rs. 570 and in the third 
to the extent of Rs. 565. The vendees, 
Sawnn, etc., appealed against these de¬ 
cision. They also appealed in the suit 
relating to Jhaba's alienation as they 
had not been allowed, costs. Nigahia 
himself preferred an appeal against the 
dismissal of the suit in connection with 
Jhaba’s sale. Gulli, Nigahia's father, was 
a respondent in all the appeals. While 
the appeals were pending, on the 6th of 
March 1920, Nigaliia died. The vendees- 
appellants applied to the Court in 
their appeals asking that Gulli, the father 
ot Nigahia, be brought on the record as 
Nigahia's legal representative, as being 
his sole heir and legal representative, 
and at the same tmie urging that Gulli 
had forfeited any rights be might have 
had in the land. In the appeal filed by 
Nigahia, Gulli himself made an applica¬ 
tion, alleging that he was the legal re¬ 
presentative of his sou and asking that 
he be brought on the record as such. 

The learned District Judge (Misra 
Jwala Sahai) held that Gulli could not 
himself question the validity of the sale 
in question and dismissed the appeal by 
Nigahia and, accepting the appeal by the 
vendees-appellants in the other two cases, 
dismissed all the suits. The learned Dis¬ 
trict Judge's order was passed on the 
12th of June 1920 and on the 6th July 
1920, one Arjan Singh, acting through 
Sirdar Attar Singh, Vakil, who had been 
for Gulli throughout, filed an application 
acting in connection with the appeal filed by 
Nigahia relating to the alienation by Jhaba, 
alleging that he and certain other per¬ 
sons named in the application, were 
Nigahia's legal representatives and should 
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be brought on the record. This appli- 
cation was dismissed on the 7th of July 
J 9 1 2 <>> the learned District Judge record¬ 
ing the fact that the appeal had already 
been decided. 

Arjan Singh has now come up to this 
Court in revision qua the order dismissing 
his application and Gull! has preferred 
appeals in the other three cases. The 
revision and the appeals have been filed 
through Mr. Jai Gopal Sethi, and we have 
heard Mr. Tek Chand for the vendees- 
respondents. This judgment will dispose 

0 and the revision. 

L'urning to tlie revision (No. 728 of 1920) 
it was contended by Mr. Sethi that the 
learned District Judge should have re¬ 
opened the appeal in question (relating 

to the alienation by Jhaba), inasmuch 

as Arjan Singh had come into Court with¬ 
in six months of Nigahia *s death. Re¬ 
liance was placed on Vellayam Chetty v. 
Jothi Mahalinga A iyar (1) and Janardhan 
v. Rxmchandra (2). Neither of these 
authorities appear to us to be in point. 
I11 the first ca-e it was held that an un¬ 
successful appellant could not insist upon 
having a re-hearing of the case because 
it turned out at the time of the hearing 
the respondent was dead. In the Bom¬ 
bay cose the facts were entirely different. 
We are unable to see any ground lor re¬ 
vision and the order admitting the pe¬ 
tition clearly shows that it was admitted 
because in it was asserted that Nigahia 
hud left a sou. Mr. Jai Gopal Sethi has 
admitted before us that this was wrong 
and that Nigahia died without issue. 
The petition is, therefore, dismissed with 


costs. 

Turning now to the appeals relatin' 
to the alienation by Jhaba and Rabi am 
Maiig.d. The learned District Judge ap 
pears to hue been under the impress!01 
that the disabilities ol the legal represeii 
tatives should he taken into account 
I11 this view we are unable to agree 
When a party to a suit dies a iega 
representative is appointed merely in 
order that the suit might proceed anc 
a decision be arrived at. it Is the 
original parties' right and disabilities 


(1) 28 Ind. Cas. 831 28 M. L. J. ij8j 2 h. W. 
1661(1915) M. W.N 201139 M. 366. 

(2) 26 B. 3171 4 Bom. h. R. 23. 
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that have to be considered and the mere 
fact that Gulli could not have brought 
a suit to set aside these alienations 
on the ground of limitation is not, in our 
opinion, sufficient to render the suit by 
Nigahia liable to dismissal. Gulli in these 
two cases was undoubtedly the legal re¬ 
presentative of his son and the learn¬ 
ed District Judge should have decided 
the appeals on the merits. We accord¬ 
ingly accept these two Appeals Nos. 2054 
and 2055 of 1920 and remand them to the 
learned District Judge for disposal in ac¬ 
cordance with law. Costs will follow the 
event, and the stamps will be refunded. 

Turning now to the appeal relating to 
the alienation by Gulli and Puran (Ap¬ 
peal No. 2053 of 1920), it appears to us 
that here again the learned District Judge 
has erred. Mr. Tek Chand contended 
that Nigahia was really suing as repre¬ 
sentative of all the reversioners of 
Gulli and that Gulli could not be regarded 
os his own reversioner. For the purposes 
of this suit it seems to us that, strictly 
speaking, Gulli could not be regarded as 
the legal representative of his son. The 
alienation attacked in the suit was made 
by him (Gulli) and his brother Puran, and 
Gulli was not, therefore, the proper legal 
representative. The appellants in the 
case were the vendees and it was incum¬ 
bent on them to move the Court to bring 
011 tlie record the proper legal represen¬ 
tatives. The pedigree-table shows that 
there were other reversioners, for instance, 
Rabi and Mangal, and the vendees were 
to blame lor having brought the wrong 
person on to the record. Their appeal ac 
cordingly abated and no proper appli¬ 
cation having been made within the pre¬ 
scribed period from the death of Nigahia, 
this appeal has abated. 

We accordingly accept this appeal as 
well and setting aside the order of the 
learned District Judge restore that of 
the learned Senior Subordinate Judge. As, 
however, Gulli himself claimed to be the 
legal representative of his son, we direct 
that the parties in this appeal should 
bear their own costs in this and in the 
lower Appellate Court. 

w. c. a, & s. D. Appeals awepted. 
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BOMBAY HIGH COUBT. 

Second Civil Appear No. 13i op 1920. 

March 7, 1923. 

Present: —Sir Norman Macleod, Et., 

Chief Justice, and Mr. Justice Cramp. 

VITHU Bin DAUUATA PATH, and 
others—Defendants 
—Appellants 
versus 

GANESH RAMCHANDRA and others— 
Plaintiffs—Respondents. 

Civil Procedure Code ( Act V of 1908), s. 41 — 
Execution of decree—Transfer of decree — Certi¬ 
ficate , when to he sent—Jurisdiction to execute 

decree. 

The Court to which a decree is sent for execution 
retains its jurisdiction to execute the decree 
until the execution is withdrawn from it. 
or until it has fully executed the decree, or has 
executed it so far as it has been able to execute 
it within its jurisdiction or has failed to execute 
it and has certified the result to the Court 
which forwarded the decree. It is only when 
one of these stages has been reached that the Court 
to which a decree has been sent is bound to send 
a certificate under section 41 of the Code of Civil 
Procedure to the Court which sent the decree, 
and in the case of a failure to execute, it is 
intended that there should be a complete failure 
such as would result in no benefit to the 
judgment-creditor for one reason or another, and 
not me elv a partial failure, [p. 149, col. 2J p. 
150, col. 1.] 

Abda Begam v. Musaffar Husen Khan, 20 A. 
129: A. W. N. (1897) 218; 9 Ind. Dec. (n. s.) 443, 
relied on. 

It does not follow that because one application 
for execution fails in a Court to which a decree has 
been sent for execution, that that Court is bound 
to scud certificate under section 41 of 
the Civil Procedure Code to the Court in which 
the decree was passed, [p. 150, col. 1.] 

Second appeal against the decision of the 
First Class Subordinate Judge, Sat am, 
in Appeal No. 437 of 1917. 


Mr. K. N. Koyajee, for the App< 
lants: My submission to your Lordships 
two fold. First, the lower Court is wroi 
in saying that the Islampur Court In 
jurisdiction to entertain the present app^ 
cation for execution. On the transfer 
the decree ty the Satara Court to the I 
lanipur Court, the decree-holder made mar 
abortive attempts to execute the deer, 
and as the Islampur Court failed to cert 
y to the Satara Court, as it ought to hav 
its failure to execute the decree, I stibm 
|ts jurisdiction is gone and any order bv *1 
Islampur Court is without jurisdiction, 
secondly, I submit the present Darkhu. 


of 1915 though within three years from 
the previous Darkhast of 1912 is time- 
barred on the ground that the Darkhast 
of 1912 was illegal and could not, therefore, 
save limitation. The judgment-debtor 
died in 1912; bis legal representatives were 
brought on the record by the Islampur 
Court after the decree for execution had 
been transferred to it. by the Satara Court 
I submit the Islampur Court haa no juris¬ 
diction to bring the heirs on record. In 
support of my contention I rely upon 
Sivamlnatha Ayyar v. Valdyanatha Sastri 
(1). No doubt the issue ns to whether an 
application for bringing the heirs on record 
was not made to the Satara Court 
before the execution was transferred was 
not raised. The issue may be sent down 
and it will be found that it was the Islam¬ 
pur Court that brought the heirs on record. 

Mr. R.A.Jahagirdar, for the Respondents, 
was not called upon. 

JUDGMENT. —This is an attempt 
by the judgment-debtors to evade execution 
of the decree passed by the Satara Court in 
S'i’t No. of 1901, which was transfer¬ 
red by the Satara Court to the Islampur 
Court for execution. It is contended 
that the jurisdi.tion of the Islampur Court 
under the certificate which had been issued 
by the Satara Court had exhausted itself. 
Section 4T, Civil Procedure Code, is re¬ 
lied upon. It was urged that, because 
the certificate was not sent by the Islam¬ 
pur Court, as ought to have been done, 
therefore, its jurisdiction is gone. But the 
jurisdiction ot tlie Islampur Court would 
continue until it had sent a certificate un¬ 
der section 4T, Civil Procedure Code. 
In Abda Begam v. Muza far Husen 
Khan (2), which was a case 
under the corresponding section 223 
of the Code of Civil Procedure 
of 1882, it was held that the Court to which 
a decree was sent for execution retained 
its jurisdiction to execute the decree until 
the execution had been withdrawn from 
it, or until it had fully executed the decree 
and had certified that tact to the Court 
winch sent the decree, or bad executed it 
so far as that Court had been able to e>:e« 

(1) 28 M. 466; 15M.I. J.n6 tv. B.J. 

(2) 20 A. 129 ; A. W N. (1807) -T8; a I m 1. Dec. 
(N. S.) 443. 
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cute It within its jurisdiction and had cer¬ 
tified that fact to the Court which sent 
the decree or until it had failed to execute 
the decree and certified that fact to 
the Court which forwarded the decree. 
It does not follow that, because one appli¬ 
cation for execution fails in a Court to which 
the decree has been sent, that that Courtis 
bound to send a certificate to the Court in - 
which the decree was passed The judgment- 
creditor might still be anxious to execute 
his decree in the former Court and if that 
Interpretation which is now sought to be 
placed on section 41 is correct, it would 
result in the decree being transferred from 
one Court to another without any corre¬ 
sponding advantage to the judgment-cre¬ 
ditor. It is only when the Court to which 
the decree is sent has execut'd it, or has 
failed to execute it that that Court is hound 
to send a certificate under section 41. It 
seems it was intended that there should 
be complete failure such as would result 
in no benefit to the judgment-creditor for 
one reason or another, and not merely 
a partial failure. 

It is also urged that the Darkhost of 1912 
was illegal, and, therefore, would not save 
time. Copal, one of the judgment-debtors, 
having died in 1912. the Darhhast proceeded 
against his sons as his legal representatives. 
The Islainpnr Court, it is urged, would have 
110 power to put the representatives of Go- 
pal on the record, and we are asked to 
assume that such an application was made 
to the Islampur Court, which was not com¬ 
petent, hi stead o‘ the Satan Court, 
which was the proper Court. But it was 
for the appellants to prove the fact they 
contended tor. An issue on that point 
was never raised in the Trial Court. It 
was never sugge c ted that all the proper 
steps wvre not taken to place the legal re¬ 
presentatives of Copal on the record, and, 
whatever the actual facts may be, the 
appellants cannot ask us to assume 
that proper steps were not taken to put 
Gopal's representatives on the record. 
The appeal is dismissed with costs. 

.. K Appeal disinissC'J. 
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PATNA HIGH COURT. 

Appeal fkom Reuand CKdbrNo. i of 

1922. 

November 24, 1922. 

Present: —Justice Sir B.KvMullick Kt. 

and Mr. Tirsthe Ros'<. 

ARJUN SAHU—APPELLANT'. 

versus 

KEDAI RATH— Rfsponpent. 

Evidence Act [J of 1872), s. 70 —Admission 
of execution of document, effect of . 

The admission of the execution of a document 
is sufficient proof as against the execu¬ 
tant himself but does not make it binding upon 
other persons who were not parties tc it. 

Appeal from the decision of the District 
Judge, Cuttack, dated the 3rd March 
1922, re vers ng a decision of the Munsif, 
Puri, dated the 3rd February 1921. 

Mr. B. N. Sinha, for the Appellant. 
Mr. B. R. Chaitdhuri, for the Respondents. 

JUDGMENT. 

Mullick, J.—The plaintiffs brought a 
suit against the defendant No. 1 011 a mort¬ 
gage-bond alleging that it had been exe¬ 
cuted by defendant No. 1. The remaining 
nine defendants are alleged to be trans¬ 
ferees from the plaintiffs. 

The Munsif found that the witnesses who 
were alleged to have attested the deed 
had not really attested it according to law 
but had signed their names on the docu¬ 
ment before the executant had signed it. 
He accordingly dismissed the whole suit. 

There was an appeal to the Di"trict 
Judge who was of « pinion that, inasmuch 
as the executant had in his written state¬ 
ment admitted the execution of the 
document, no further proof of attestation 
was necessary, a d he has remanded tlie 
suit to the Munsif for the trial of the re¬ 
maining issues in the suit. The present 
appeal has been preferred against that 
order of remand by defendant No. 2 only. 

Now, it is clear that, under section 70 
of the Indian Evidence Act, the admiss : on 
of the execution of the document is suffi¬ 
cient proof as against the executant himself, 
but there is no authority for the proposi¬ 
tion that the document is for that reason 
binding uj on the other defendants who 
were not parties to it. The document 
must be proved according to law as aga’nst 
them unless section 58 of the Indian Evi¬ 
dence Act applies to the case and relieves 
the plaintiffs from the burden of prov- 
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Ing attestation in respect of any of the 
defendants who have admitted the fact 
of attestation. The learned District 
Judge must find on the evidence whether 
the Munsif’s finding on the question of 
attestation is correct, and in consider¬ 
ing this question he will, no doubt, refer 
to the written statement of the defend¬ 
ant No. 2 which is alleged by the respond¬ 
ents before us to contain an admiss on 
that there was attestation. 

The result is that the appeal will be 
decreed and the case remanded to the Dis¬ 
trict Judge in order that he may dispose 
of it according to law. Costs will abide 
the result. 

ROSS, J. —I agree. 

k. s. D. Appeal decreed', 

Case remanded. 


LOWER BURMA CHIEF COURT. 

Special Second Civie Appeae No. 72 

of 1921. 

March 29, 1922. 

Present: —Mr. Justice Pratt and Mr. 
Justice Duckworth. 

; N. N. V. CHETTY Firm—Pemntiff— 

Appeeeant 

versus 

K. A. P. 1 /, CHETTY Firm — Defendant— 

Respondent. 

Civil Procedure Code (Act V of 1908), 0 . 
XXXIV—Decree for sale in favour of puisne 
mortgagee—Prior mortgagee not party to suit — 
Prior mortgagee, rights of. 

When a prior mortgagee, who has obtained 
a decree under O. XXXIV of the Civil Proce¬ 
dure Code, is sued by a puisne mortgagee, whom 
he did not join in his suit, he, the prior mort¬ 
gagee, is entitled to use his prior mortgage as 
a shield and to have the discharge of his decree 
made a condition precedent to the grant of a 
sale decree in favour of the puisne mortgagee, 
[p. 52. cols. 1 & 2.) 

Special second appeal against the de¬ 
cree of the Divisional Court, Bassein, 
in Civil Appeal No. 28 of 1920. 

Mr. Or mist on, for the Appellant. 

Mr. Bannerjee, for the Respondent. 


JUDGMENT.— Plaintiffs, the N. N- 
V. Chetty Firm, the assignees of a mort¬ 
gage in favour of the K. P. A. Firm, sued 
the mortgagors first and second defendants 
and the K. A. P. L. Firm third defendant, 
who were in possession of the land, hav¬ 
ing purchased it by auction in execution 
of a mortgage-decree obtained by them 
. against first and second defendants. In 
the previous suit plaintiff was not made 
a party although third defendant was 
aware of his mortgage. 

Third defendant pleaded not only the 
mortgage on which he had obtained a 
decree and became the purchaser, but 
also a prior mortgage as a shield. The 
Court of first instance found that the sec¬ 
ond mortgage which had been admitted 
in the previous suit by the mortgagors 
was not proved, and further that the 
first mortgage in favour of the third 
defendant was not proved. 

Accordingly, a decree for sale was grant¬ 
ed. 

On appeal the Divisional Court found 
that the second mortgage, in execution 
of the decree in which the K. A. P. t,. Firm 
became purchaser, was not proved. This 
mortgage, therefore, cannot affect the 
plaintiff except in so far as explaining 
how third defendant came to be in poss¬ 
ession of the suit land. The Divisional 
Court found, however, that the evidence 
as to the first mortgage was adequate 
and on persua 1 of the evidence there can 
be no doubt that the decision was cor- 
rect. 

The relief which the Divisional Court 
intended to grant is not quite clear and 
the form of the decree is defective, but 
it would seem that from the form of the 
decree referred to in the judgment, the 
intention was to pay off the decree of the 
first mortgagee before plaintiff received 
anything. 

The main point in this appeal is whe¬ 
ther the third defendant is entitled to 
use his prior mortgage as a shield and 
prevent plaintiff from realising any¬ 
thing by sale of the mortgaged property 
till the prior mortgage is satisfied. 

For the plaintiff, the holder of the puisne 
mortgage, it is contended that he is en¬ 
titled to bring the property to sale, and 
that he has impleaded the third defend- 


« 
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, ant In his capacity as auction-purchaser 
in possession and not as mortgagee, he is 
entitled to sell the property subject to 
any interest which the third defendant 
may have under his prior mortgage. It 
is further contended that the order for 
sale subject to the prior mortgage should 
only be made in subsequent execution 
proceedings. 

In Ram Naralrt Sahoo v. Bandi Per - 
shad (1) a Bench of the Calcutta High Court 
held that a first mortgagee in possession 
under a prior sa’e may always shield him¬ 
self under his mortgage and purchase, 
though his right to possession may be 
defective. 

The puisne mortgagee’s right, when 
he was not a party to the first mortgagee’s 
suit, is limited to a right of redemp¬ 
tion or sale of the mortgage premises, sub¬ 
ject to the lien of the first mortgagee or 
auction-purchaser on a decree by the lat¬ 
ter. He cannot compel the first mortgagee 
to part with possession without redeem¬ 
ing the first mortgage. 

The facts here are not quite similar, 
as the mortgage under which defendant 
purchas?d has not been established, but, 
he is in possession under a decree on sale 
and holds a prior mortgage. The inference 
would seem to be from this ruling that, 
as argued by the Advocate for the respond¬ 
ent, plaintiff is not entitled to bring 
the property to sale until he has redeem¬ 
ed third defendant's first mortgage. 

In the recent case of Sukhi v. Ghulam 
Safdar Khan (2) their Lordships of the 
Privy Council held that where a puisne 
mortgage (as in this case) has not been 
made a party to suit in which a prior 
mortgagee has obtained a decree, the puisne 
mortgagee is entitled to occupy the position 
wliich he would have done as a party. 

When the prior mortgagee, having ob¬ 
tained a decree under O. XXXIV, is sued 
by a puisne mortgagee, whom he has not 
joined in a former suit, he is entitled, in 
all cases in which he would have been en- 
tit’ed before the coming into force of the 
Act of 1882, to use tlie prior mortgage 

(1) 31 C. 737- 

(2) .6s Inti. Cas. 151 : 43 A. 469; 48 I. A. 465; 

( 1 921) M. "W. N. 445 » 4 1 2 J«. J. 151 14 b- tV. 

iV,2- 24 Born. I,. R. 500; fi-)22) A. I R. (P. C.) 
n; 26 C. w. N. 279; 30 M. h. T. 175 (P. C.). 


as a shield and to have the discharge of 
his decree made a condition to a sale de¬ 
cree in favour of the puisne mort¬ 
gagee. 

In the present appeal the mortgage 
on which defendant obtained his decree 
is not proved, but he is in possession un¬ 
der the decree and alleges a prior mort¬ 
gage, wliich has been established in evi¬ 
dence. The position is, therefore, simi 
lar and we are of the op : nion that the 
principle involved is the same. We con¬ 
sider that the discharge of the defendant’s 
prior mortgage should be made a condi¬ 
tion precedent to the grant of a sale de¬ 
cree in favour of the plaintiff-appel¬ 
lant. 

We do not think that the fact that it 
is now alleged that the third defendant 
was impleaded merely in his capacity as 
auction-purchaser makes any material 
difference to the merits of the case. It 
was alleged in the plaint that defendant 
purchased at the sale in execution of his 
mortgage-decree. The first mortgage was 
explicitly pleaded in the written state¬ 
ment and under the circumstances de¬ 
fendant was entitled to use it as a shield, 
since there is strong authority for hold¬ 
ing that, having sold the property under 
one mortgage, he could not bring it to sale 
again under another. If, as is also argued, 
the first mortgage must be regarded as 
having merged in the second, then de¬ 
fendant's title to use it as a shield would 
be considerably strengthened. 

The appeal, therefore, fails substantial¬ 
ly, but the decree of the lower Appellate 
Court is incorrect in form and must be 
varied. The respondent will he given 
his costs in this Court. The order of the 
lower Appellate Court as to costs will 

stand. 

Our order is that, on the appellants pay¬ 
ing Rs. 796-12-0 due on the first mortgage 
to respondents within two months from 
date of decree, the appellants may apply 
for sale of the mortgaged property in 
satisfaction of the sums of Rs. 3,000 prin¬ 
cipal and Rs. 1,124 interest due up to 30th 
September 1920. In each case further 
interest at the contract rate will be per¬ 
mitted. Otherwise the decree will be in 

the Form 8, Appendix D. # 

w c Appeal dismissed . 
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CALCUTTA HIGH COURT. 

Appeals from Appeeeate Decrees 
Nos. 1032, 1137 and 113S of 1920. 
February 19, 1923. 

Present: - Mr. Justice C.C. Ghose 

and Mr. Justice Panton. 

In Appeal No. 1032 of 1920. 
Srimati NAGENDRA BALA CHOU- 
DHURANI—' Plaintiff—Appell ant 

versus 

Hon’ble Sir BEJOY CHAND MAHATAP 
Bahadur Maharaja Diiiraj of 
Buadwan, and another—Defendants 

—Respondents. 

Limitation Act [IX 0/1908), Sch. I, Art. 144 
Chaukidari chakran lands—Suit by putnidar—- 
Adverse possession — Limitation, commencement 
of. 

A putnidar is entitled to the chaukidari chakran 
lands within the putni and the recovery of posses¬ 
sion of such lands by the putnidar is not barred 
unless for more than twelve years prior to the in¬ 
stitution ol the suit, the possession oi the 
Zemindar had been adverse to the plaintiff, 
and, having regard to the language of Art. 144 of 
the First Schedule to the limitation Act. the Court 
must in each case ascertain on the facts on record 
when the possession of the Zemindar became 
adverse to the plaintiff, [p. 154, cols. 1 & 2.] 

The possession of the Zemindar may become ad¬ 
verse to the putnidar in a varietv of wavs, e g , 
when the lands are settled by the Zemindar with 
tenants or when the putnidar after being in¬ 
vited to come and take the lands does nothing 
and th c Zemindar thereafter makes other arrange¬ 
ments either for holding the lauds in khas 
possession or for settling the same with ijaradars 
or the Hke. [p. 154,001. 2.] 

App als again-, t the decree of the Dis¬ 
trict Judge, Hoogly, dated the 24th 
January 192.), affirming the decree of the 
Officiating Sub-Judge, 2nd Court of that 
D strict, dated the 20U1 September 1918. 

Babu Maliendra N.Uh Ray, Dr. Juan Nath 
Katjilal and Babu BenolcLal Muokerjee, for 
the Applicant. 

B'buD. N. Chukerbutly , Dr. D. N. Mittra, 
and Babu Sarat Kumar Mitter, for the 
Respondents. 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar in No. 1138. 

JUDGMENT.—These three appeals arise 
out of three suits for recovery of posses¬ 
sion of certain ohaukUar’i chakran lands 
after establishment of the plaintiff’s title 
thereto. It is alleged that the pu'ni 
ntehal known as Lot Udaynarainpore 
was originally held by one Ram 
Narayan Mookerjee under the Zemindar, the 
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Maharajadhiraj of Burdwau, and that the 
plaintiff Srmati Nagendra Bala Choudhurani 
purchased on the 8th April 1905 the palni 
tenure in respect of the said I v ot Udaynarain¬ 
pore comprising 13 Mouzahs at a sale held 
by a Receiver appointed by this Court on 
its Original Side in a suit for partition of cer¬ 
tain plaint properties among the representa¬ 
tives of the said Ram Narayan Mookerjee, 
and that thereafter the plaintiff tried to 
obtain possession of certain chaukidari 
chakran lands comprised in the said Mouzahs 
which had been resumed by the Govern¬ 
ment u.ider Bengal Act VI of 1S70 0: d 
which had been settled during the 
years 1896 to 1899 with the Zemindar, 
the M liar aj ad hi raj of Burdwau. The 
main defence of the Zemin dor was that 
the suits were barred bv limitation. As 
regards the defendant Provash Chundra 
Chatterjee, who was made party in one of 
the said three suits a< d who, it appeared, had 
taken settlement of some of the said lands 
from the M diarajadliiraj of Burdwau, 
it was alleged on the latter’s behalf that he 
was merely the benamidar of the pla’utiff 
Nagendra Bala Choudhurani. The three 
suits referred to above were Suits Nos. 29, 
30 and 54 of 1916. Suit No. 29, ir which 
Prov sh Chundra Chatterjee was a defend¬ 
ant, related to the lands of six Mouzahs 
comprised in the said putni and the two 
other suits related to the lands of three 
other Mouzahs. The learned Sub-Judge • 
decided the question of limitation in favour 
of the plaintiff and the question of be- 
nami in favour of the defendant Maha¬ 
rajadhiraj of Burdwau. Accordingly, on 
those findings, the Subordinate Judge 
gave a decree to the plaintiff in all the three 
suits declaring her title to the said chouki- 
darl chakran lauds and directing that she 
should get khas possession of the same 
except the lauds settled with Provasli 
Chundra Chatterjee who was found to be 
the benamidar of the plaintiff. 

As regards the question of limitation, 
the learned District Judge, agreeing with 
the learned Subordinate Judge, held that 
Art. 144 of the Second SchecUde vf the 
Limitation Act was the Article applicable 
in the circumstances of these cares, but 
while the Subordinate Judge held that 
the defendart Zemindar had not succeeded 
in establishing that he had held the 
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lands adversely to the plaintiff for more 
than 12 years bof ire the institution of these 
suits on the ground that the Zemindar 
had not, within a period of over 12 years 
prior to suit, taken direct posession of the 
lands after the resumption thereof under 
the Chouk’dari Act and the settlement 
of the same with him by the Collector, 
the learned District Judge w r as of opinion 
that time ran against the pufnidar from 
the date of the settlement of the lands 
by Government with the Zemindar. 

On behalf of the plaintiff-appellant it 
has been argued before us that, having 
regard to the decisions of their Lordships 
of the Judicial Committee of the Privy 
Council in the cases of Ranjit 
Singh v. Kali Dasi Debt (1) and 
Ranjit Singh v. Maharaj Bahadur Singh (2), 
there can arise no question now 
as to the right of the plaintiff 
to the lands in question, nor can the 
recovery of possession of these lands by 
her be barred unless for more than 12 years 
prior to the dates of the institution of these 
suits, the possession of the Zemindar had 
become adverse to the plaintiff. This argu¬ 
ment is, no doubt, correct; the real question 
is to ascertain when the possession of the 
Zemindar in a case like this became adverse 
to the plaintiff. Does the possession of 
the Zemindar become adverse to the pulni- 
d<n at the moment the lands are settled 
with the Zemindar by the Government 
without more or does the possession of the 
Zemindar become adverse only at the 
moment when some act is done by him in¬ 
dicative of a hostile attitude on his part 
towards the puinidai? 

No doubt it has been held in the case 
of Ramg pal Mandal v. Kumar Kamila 
Ranjan Roy (3) that in cases of this descrip¬ 
tion, time 11ms against the [utnidar from 
the date of the settlement of the lands with 
tlie Zemindar by ihe Government. That 
decision may be reconcilable with the 

(1) 40 Iml. Cas. cj8i; 44 C. 841; 21 C. W. N. 609; 

32 M. b. j. 5 r >5 i 5 A. b. J. 390; 25 C. I,. J. 499; 
19 Bom. b. R. 462: (1917) W. N. 459; 6 b. W. 
ior 2 P. b. W. i- 22 M. b. T. 489; 44 I. A. 117 

(P. C\). 

(2) 48 Imb Cas. 262; 46 C. 173; 29 C. L. J. 193; 
16 A. b. J. 964: 35 M. L. }. 728; 23 C. W. N. 198; 
25 M. b. T. 8; 1 U. P. b. R. (P C.) 23; 21 Bom. b. 

R. 506; 10 b. W. 83; 45 I. A. 162 (P. C.). 

(3) 53 I mb Cas. 955 3 ° b. b. J. 522. 



facts of that case and with the pleadings 
therein; we think, how r ever, having r gard 
to the language of Art. 144 of the First 
Schedule of the Limitation Act, that, in 
each case the Court must ascertain on 
the facts on record when the posses¬ 
sion of the defendant, who is usually 
the Zemindar, became adverse to the plaint¬ 
iff. The possession of the Zemindar may 
become adverse to the pulnidar in a variety 
of ways, e.g. when the lands are settled 
by the ZemUidar with tenants or when the 
puhiidar after being invited to come and 
take the lands does nothing and the Zemin~ 
dar thereafter makes other arrangements 
either for holding the lands in khas or for 
settling the same with ijaradars or the 
like. In each case, the facts, in our opin¬ 
ion, have got to be investigated having 
regard to the language of Art. 144 of the 
Limitation Act. In the cases before us, 
there is no finding by the lower Appellate 
Court as to when on the facts in these cases 
the possession of the Zemindar became ad¬ 
verse to the plaintiff and we are, therefore, 
of opinion that the matter should go back 
to the lower Appellate Court for clear and 
specific findings on that point in the cases 
out of which these Appeals from Appel¬ 
late Decrees NoS. 1032, 1137 and 1138 have 
arisen in respect of all the lands other than 
the lands settled with Prova^h Chundra 
Chatterjee. Either party may adduce 
further evidence upon the question of poss¬ 
ession and such evidence may be taken 
by the lower Appellate Court itself or un¬ 
der its direction by the Court of first 
instance. Costs of the Appeals Nos. 1032, 
1137 and 1138 will abide by the decision 
of the lower Appellate Court on the point 
indicated above. 

s. c. m. Cases remanded. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 152 of 1922. * 

August i, 1922. 

Present : —Mr. JusticeMaung Kin. 

II KYO AND ANOTHER—PLAINTIFFS— 

Appellants 

versus 

MG. PAN YO and others — Defekd- 

A NTS— P FS FON T F NTS. 

Evidence Act (I of 1872), s. qz^Mctlgage-decd 
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containing forfeiture clause—Oral agreement sup¬ 
pressing forfeiture clause, whether admissible . 

A deed of mortgage contained a forfeiture 
clause to the effect that the mortgagor would 
he debarred from redeeming the property after 
the expiration of two years from the date of the 
mortgage. Some considerable time after the for¬ 
feiture clause had taken effect, the mortgagor 
brought the present suit for redemption alleging 
a subsequent oral agreement whereby the mort- 
• gagee promised to allow redemption at any time. 

Held, that the subsequent agreement not 
being in writing and registered, the plaintiff was 
precluded under proviso (4) to section 92 °f 
Evidence Act, from proving the oral agreement. 

Second appeal against a decree of the 
Divisional Court, Myaimgmya, in Civil 

Appeal No. 147 of 1921. 

Mr. Ko Ko Gyi, lor the Appellants. 

• 

JUDGMENT. —The learned Judge of 
the D.v.s onal Court saw the real points 
i,i the case which appear to be simple. 

In the Trial Court the points were in a 
state of confusion. The facts are short¬ 
ly these:—The plaintiff mortgaged a piece 
of paddy land to the defendants for Ps. 200. 
About a year afterwards the plaint¬ 
iff says, he, by a pyatpaing, made over 
the land to the defendants who promised 
to allow redemption at any time. 

In the mortgage there is a forfeiture 
clause to the effect that the mortgagor 
was to be debarred from redeeming the 
property after the expiration of two years 
from the date of the mortgage. 


tracts but it appears to me that a know¬ 
ledge of these two sections gives no light 
to a proper decision of this case. 

The parties having entered into a con¬ 
tract, can substitute another in its place, 
and the substituted contract is the one 
to be looked to, not the one which was 
first entered into. 

Bat the question is: How is the sub¬ 
sequent agreement, which is claimed to 
be the substitute for the first, to be made? 
If the law requires that it should be made 
in a certain way, it must be made in that 
way otherwise it will not take effect as 
a contract ; therefore, it will never be a 
subs itute for the old contract. 

This subsequent oral agreement set up 
by the plaintiff is to rescind the mortgage. 
It requires to be in writing and registered ; 
in other words, section 9 2 > proviso (4) of the 
Indian Evidence Act precludes the plaint¬ 
iff from proving this oral agreement. If 
he cannot prove it, then his allegation 
goes to the ground. 

What retrains is the mortgage which 
has a forfeiture clause to take effect within 
two years of it, but the suit was filed in 
1921, a long time after the forfeiture clause 
had taken effect. Therefore, the properly 
at the lime of the suit belonged to tie 
mortgagees under the terms of the mort¬ 
gage, and the plaintiff had no right of 
redemption. Therefore, his suit was right¬ 
ly dismissed by the lower App ellate Coi r<. 

w . C. A. Appeal dismissed. 


The plaintiff asked for redemption in 
March 1921. I understand that by this 
he held the defendants to their promise 
made about a year subsequent to the mort¬ 
gage as stated above. By that time, if 

there was nothing else between the partis, 
the forfeiture clause in the mortgage would 
have taken effect and the property would 
have become, by reason of such forfeiture, 
the absolute property of the mortgagees, 
that is, the defendants. But plaintiff says 
that that is immaterial because he has 
this subsequent promise which is a new 
contract in substitution of the registered 
mortgage. 

This new contract is a verbal one. 

Mr. Ko Ko Gyi has read to me tw r o sec¬ 
tions of the Indian Contact Actlerr- 
iug upon the subject of novation of ecr- 
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to judgment-debtor for settlement of sale proclamation 
— Terms of proclamation settled ex parte — Question 
of liability of properly to attachment, whether res 
judicata— Civil Procedure Code ( Act V of 1908), 
9. ir. 

A party who is sought to he affected hy the 
bar of res judicata should have had notice of the 
point that was to be decided and should have 
had an opportunity of putting forward his 
contentions against the decision, [p. 161, col. i.J 

%iibramania' Iyer v. Rajeswara Sethupathi, 38111a. 
Cas. 627: 40 M. 1016, followed. 

A decree-holder applied for attachment of the 
moveable property of his judgment-debtor but the 
proceedings came* to nothing. Within a year of 
these proceedings an application was made for 
attachment of the immoveable property. No 
notice was given to the judgment-debtor as none 
was required by law under the circumstances. 
An application was then made for the sale of the 
propelty and notice was given to the judgment- 
debtor for settlement of the terms of the sale 
proclamation. The latter did not attend on the 
4 a te fixed and the terms of the sale proclamation 
were settled ex parte. Afterwards, the judgment- 
debtor applied for release of the property alleg¬ 
ing that it was not liable to be attached. The 
decree-holder contended that the question of the 
liability of the property to attachment was res 
judicata as it must be taken to have been decided 
on the hearing of the application for settling the 
terms of the sale proclamation : 

Held, that notice to the judgment-debtor to 
be present at the settlement of the terms of the 
sale proclamation could not be regarded as raising 
the question of the liability of the property to 
be attached and, therefore, it could not be said that 
the judgment debtor was invited to object to the 

attachment, and. that being so, the order that fol¬ 
lowed could not be regarded us an imp’ied adjudi¬ 
cation that the property was correctly attached, 
(p. 161, col 2.] 

Appeal against tLe decree uf the Court 
of the Subordinate Judge, Dindigul, in 
Appeal Suit No. 8 of 1921, preferred against 
.111 order of the Court ol the District Mun- 
sif, Ini, doted the 7th December 1920, 
and made in Execution Application No. 
171 ol 1920, in Execution Petition No. 9 of 
](jjo in Original Suit No. 840 of 19^8. 

This appeal coinin'; on for hearing on 
the 2bth uf January and the 2nd 
day of February 1923, respectively, 
upon perusing the grounds of appeal the 
order of the lower Court and the record 
in the case, upon hearing the arguments 
of Mr. S. Canaputlii Ayutr, for the 
Appellant, and of Mr. V. Sun Jam Aiyur, 
lor the Respondent, and having 
stood over for consideration till the 
12th of February 923, tLe Court 
(Oldfield and Venkalasubba Rao, JJ.) 
made the following 


ORDER OF REFERENCE TO A 

FULL BENCH. 

Plaintiff, the present appellant, obtained 
a decree against Kathaperumal Goundan, 
who afterwards died and was subsequently 
represented bv Kandasami, his brother. 
Kandasami claimed tie property attached 
by plaintiff as his own and not that of 
Kath? pernmal in his hands and his claim 
was rejected by the District Munsif. He, 
however, appealed successfully and this 
second appeal is against the order allow¬ 
ing his claim. It is opposed by Us 
legal representative, to be referred to 
as respondent. 

One ground, on which she opposes the 
appeal, that she is not and Kandasami 
was not a party to the proceedings and that, 
therefore, no second appeal lies, can be 
dealt with shortly. Kandasami’s own appeal 
to the lower Appellate Court involved the 
admission that he was or represented a 
party and the applicability of section 47, 
Civil Procedure Code, and h ? s representa¬ 
tive cannot allege the contrary. 

The substantial question for decisfon 
then is whether Kandasami’s claim is con¬ 
cluded by his failure to advance it in the 
proceedings taken by plaintiff to bring the 
property now claimed to sale. That 
he advanced it only in his claim petition, 
Execution Application No. 171 of 3920, 
on T2th August 1920, and not in the pro¬ 
ceedings which resulted in the District 
Munsif's order of 8th June 1920,1s 
not disputed. It is urged only that fl) 
flu- order of 8th June 1920 can in no 
circumstances be regarded as an adjudi¬ 
cation actual or constructive against his 
right to the property. 3nd (2) even if that 
order is such an adjudication, it was not 
passed after any valid notice to him and be 
can now show that it was not, in spite 
of his failure to take proceedings in res¬ 
pect of it under O. IX, r. 13. 

On the question whether the order of 
8th June 1920 was in effect an adjudica¬ 
tion against Kandasami’s claim and in 
favour of the liability of the property to 
sale in his hands we have not before us the 
petition which initiated the proceedings. 
But there is no reason for doubting what 
has throughout been assumed and not dis¬ 
puted that It was for attachment and sale 
of the property ; and the text of the order 
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of 8th June 1930, “Proclaimand sell on 14th 
August 1930. Upset price Rs. 1,000," 
shows what would ordinarily be the case, 
that the proceedings were to obtain an or¬ 
der for sale and to fix the terms of the sale 
proclamation and the date on winch the 
sale would be held; and, so far as plaintiff 
asked for an order for sale, the contention 
that the property was not liable under 
the decree on which Kandasami based his 
subsequent claim, would have been open 
to him and would, if established, have 
resulted in the dismissal of the petition. 
His failure to adopt this ground of de¬ 
fence would accordingly, if section 11, Ex¬ 
planation IV is applicable, debar him from 
adopting it later. Against this it is first 
urged, generally, that neither section 11, Ex¬ 
planation IV, nor the principle of construc¬ 
tive res judicata applies to execution pro¬ 
ceeding s. But, whether the explanation 
or any broader principle is applicable, this 
is unsustainable, at least, when, as was here 
the case, those proceedings are betu-een 
parties to the suit or their represen¬ 
tatives and result in on adjudication 
on a question in issue between them. 
This has been established since Ram 
Kir pal v. Rup Kuarl (1) and maintained 
in the very recent decision in Rajeswara 
Sethupali Avergal (Rajah of Ramnad) v. 
Velusaml Tevar (2), the latter case dealing 
directly with the consequence of failure 
such os plaintiff before us relies on, to adopt 
ground of defence. It is then necessary 
only to make sine that the ground in ques¬ 
tion was open to Kandasami; and respondent 
in fact urges that it was not, because he 
was a party to the proceedings, not in their 
wider scope above referred to, when the 
plaintiff’s right to sell the property was 
in issue, but only for the settlement of the 
sale proclamation, and decisions at that 
stage are administrative and not judicial 
This also, however, is unsustainable. It is 
true that, as this Court held in Sivagaml 
Achlv. Subrahmattia Ayyar (3}, proceedings 


) n I. A. 371 6 A. 269; 4 Sar. P. C. J. 4891 
d. Dec. (n. 9.) 718 (P. C.) 

) 59 Ind. Cas. 88oj 40 M. D. J. 1971 19 A. I,. J. 
13 L. W. 290; (1921) M. W. N. 51* ‘33 C. 
218 25 C. W. N. 581: 23 Bom. L. R. 701; 29 
T. 345 (P. C.). 

27 11 . 2391 14 M. D. J. 57 <F. B.J. 


for the settlement of a sale proclamation 
under section 287 of the former Code, 
corresponding with the present O. XXI, 
i- 66, aie of that character, and, there¬ 
fore, not appealable. But the reference 
there to such proceedings as excluded from 
the purview of the then section 244, now' 
section 47, shows that the}' were not re¬ 
garded as concluding the enquiry, if any 
is necessary, into the decree-holder's right 
to bring the property to sale. Such enquiry 
can be, and is held if an issue entailing 
it is raised, in the disposal of the applica¬ 
tion for sale, the settlement of proclama¬ 
tion bring a distinct stage therein, which 
in case of the making of a valid objection 
would never be reached ; and the fact that 
orders passed in the course of that settle¬ 
ment are not appealable or binding in other 
proceedings cannot affect the character 
of those passed in the decision ot the sub¬ 
stantive question whether the sale shall 
be held at ail. No doubt, and this is the 
tenor of the decision in Subratrtania Iyer 
v. Rajeswara Sethupathi (4), caution is ne¬ 
cessary before orders of the latter class 
ore treated as conclusive and the Court 
must be satisfied that the matter, in respect 
of which they are relied 011, was in issue 
and that the party to be affected had clear 
notice that it would be so. But, although 
the notice alleged to have been given to 
Kandasami in the persent cose is not 
before us, it is not alleged and there 
is no reason lor supposing that it 
was not in general terms and, even if it 
referred specifically only to the- settlement 
01 the procla mation, it would still have been 
notice that a sale had been askeu for, to 
which, until the passing of the order “Pro¬ 
claim and sell" oi 8th June 1920, he could 
and should have made his objection. 

There remains the contention that all 
this is immaterial, because that no¬ 
tice in fact wus not served. The service 
relied on was by affixture 1 and the lower 
Appellate Court has now found, differing 
irom the Court of First Instance,’ 
tnat, as a matter of fact, it was 
insufficient. It it j^, open to us 
to act on that finding, one whi* h v. ; e 
should ordinarily accept, the order oi 8th 
June 1920 ana Kandasami's failure to ad¬ 
vance his claim before it will not stand 

(4) 38 Ind, Cqb, 627} 40 M, 1016. 
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m the way of bis advancing it now. Bat. we 
hove to deal with plaintiff's contention 
that we cannot act on su-.h «. finding or dis¬ 
regard that order, because it has not been 
set aside in the only way authorized by 
k»w, proceedings under O. IX, r. 13. 
This contention is substantial and cannot 
be met by treating, as we are asked to do, 
the subsequent claim petition as an appli¬ 
cation under that provision. For it 
does not contain the appropriate prayer 
or averments or anything to show how it 
was presented within the prescribed 
period of limitation, the contrary being 
primu facie the case. 

The question is. then, whether O. IX, 
r. 13, applies to and affords the only 
remedy open to a party against who an 
order lias been ma.de in his absence in exe- 
cutiou proceedings. In accordance with 
Subbiah Naicker v. Ramanalhan Chettiar 
(5) this should be answered in the affirma¬ 
tive ; ami in fact such answer would ex¬ 
clude the anomaly involved in allowing 
the validity of an order passed ex parte to 
be disputed, peraups after long delay, 
whenever it is necessary to dispute it i 1 
subsequent proceedings, alter tlie period 
allowed by Art. 164, Schedule I, I,imit¬ 
ation Act Ins elapsed. O.i the other hand, 
it is said that 6. IX, r. 13, does not 
in terms apply to proceedings other than 
suits and that there is authority irrecon- 
ci ible wild Subbiah Naicker v. Rxmanathan 
Chettiar (5). 

T ie first of these contentions was rejected 
in tlie case last mentioned on the ground 
that, although O. IX refers only to de¬ 
crees not orders, such orders as that then 
and now in question are decrees with re¬ 
ference to the definition in section 2 of the 
Code; and it is now pointed out with some 
force that, although this may justify the 
application of Art. 164 above. referred 
to, it is no answer to tne consideration 
that the whole order including rule 13 is 
applicable in terms only to suits and, there¬ 
fore, it is to be interred, to the description 
of decrees passed in them. And, next, re¬ 
ference has been made to the argument 
from the history of those provisions based 


f c\ 22 Ind. Cas. 899: 37 M. 462 at p. 4751 26 M. 

L. J. M W ‘ 2 °5* 1 W * * 51 ' 


by Jenkins, C. J., in Bari Charan Ghosh 
v. Manmatha Nath Sen (f>) on the decision 
of the Privy Council in Thakur Prasad v. 
Fxkir-Ullxh (7) in which what (with great 
respect) is tlie real and better justificat.on 
for the conclusion in Subbiah Naicker v. 
Raman at hart Chettiar (5) the present sec¬ 
tion 141, corresponding with the former sec¬ 
tion 647, is referred to. With all due deler- 
euce, that argument is not convincing, 
because, first, it is based on a conjecture 
as to the intention of the legislature, 
which is inconsistent with the plain and 
unrestricted terms of section 141, is un¬ 
necessary in order to explain them and would 
nullify the action of the Legislature in de¬ 
liberately omitting, when the Code was 
re-enacted in 1908, tlie explanation insert¬ 
ed in 1892. Next, the case before the learn¬ 
ed Chief Justice was an ordinary claim 
by a third party, to which section 47 was 
inapplicable, the further remedy being by 
a suit, in which the previous order would 
not be conclusive. Last, Thakur Prasad 
v. Fakir-Ullah (7) the foundation of the 
judgment, to adopt the ouly viewrecouciJ- 
able with Ram Kir pal v. Rup Kuan 
li) and Rajeswara Sethupati Avergal 

(Rajahof Ramnad)v. Velusami Tevar( 2),de¬ 
cided only that thedismissal of an execution 
application not prosecuted by the decree- 
holder did not debar him from applying 
again, not that an order passed after notice 
to the judgment-debtor was not binding 
on him and did not require to be set aside 
before the adjudication on any substantive 
question involved in it could be disregard¬ 
ed. 


This failing, reliance is placed on the 
course of authority against the application 
of O. IX, r. 13 .and the correctness 
of the decision of this Court already refer- 
red to. But, although it is true that 
Subbiah Naicker v. Ramanathan Chettiar 
(c\ was dissented from 011 this point in Bhu¬ 
baneswar Prasad Singh v. TiUkdhan Lai 

IS) and is irreconcilable with other cases 

cited therein and with Ritu Liner v. 


(6) 19 Itid. Cas. 683; 41 C. ij 18 C. W. N. 343 * 

( 7 ) 22 I. A. 44: >7 A. 106; 5 M.L. J. 3 ; 6 Sar. . 

C T- 526 ; S Ind. Dec. (n. s.) 393 ( p * c )' . 

(8) 49 Ind. Cas. 617; 4 p . b. J. I 35 J (< 9 i 9 ) 

75 ( p - B *b 
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Alakhdeo Narain Singha (q), that would 
not be material, if the conclusions reached 
after full consideration in our own Court 
were clear. It is true that the only 
one of those other cases which was 
decided in Madras Balasubramania Chetti v. 
Swamammal tio), would seem either 
irreconcilable with Rajesuara Sethuja'ii 
Avergal (Rajah of Ramnad) v. Vclusami 
Tevar (2) above referred to are dis¬ 
tinguishable on the ground that no pre¬ 
vious adjudication in the particular 
matter in issue was in question. But the 
difficulty arises from the dictum in it that, 
section 141 is intended to apply to proceed¬ 
ings in Civil Courts, such as Probate, etc., 
and not to execution, anticipaling the 
reasoning of Jenkins, C. J., above relerred 
to in Hari Charan Ghosh v. Manmatha 
Nath Sen .'6) anci negativing the founda¬ 
tion on which it has been suggested that 
th; conclusion in Subbiah Ndicker v. Rama- 
nathan Chettiar (5; might more properly 
have been based. Balasubramania Chelli 
v. Swarnammal (10) although reported after, 
was decided before, but is not referred to 

• /'l 0 m a - — _ . _ 




This appeal coming on for hearing in 
pursuance of the Order of Reference to a 
Full Bench, dated the 12th February 1923, 
upon perusing the petition and the order 
of the lower Court and the record in the 
case and the said Order of Reference to a 
Full Bench and upon hearing the arguments 
of Mr. K. S. Ganptai Ayyar , for the 
Appellant, and of Messrs. T. S. Rama 
Ayyar and V. Sundtaram Asyar , for the 

Respondents, the Court expressed the 
following 

OPINION. 


Schwabe, C. J. —The present appellant 
is the decree-holder. The respondent is the 
le^-al personal representative of .a brother 
of the decree-holder who had been brought 
upon the record for the purpose of exe¬ 
cution. An application has been made 
for attachment of the moveable property 
of the original defendant, the judgment- 
debtor. Those proceedings had come to 
nothing by reason of the fact that the 
present appellant fa.iled to find the neces- 


r* z.i • 1 xr • » ^, . xr- —ic.iicu lu iinu tiie ripces- 

Within a year of those 


(5) and it is doubtful whether the two 
decisious can be reconciled. 

The question whether they can be and, 
if not, which is correct, is one lor a Full 
Bench, and there is nothing to add except 
that the matter has since been considered 
in Madras, so far as we have been shown, 
in two cases only, to both of which Sadasiva 
Ayyar, J., was a party, his decision in 
Periakaruppan Chelly v. Chidambara Tam- 
biran fn) and Kali Shettathi v. Shama 
Rau (12) being the one consistent and the 
other inconsistent with his previous con¬ 
tusion in Subbiah Naicker v. Ramanathan 
Chettiar (5). Iu the second of these two 
cases, however, there was no reference to 
that or any recent authority. 

The matter standing thus, we refer for 
the decision of a Full Bench the question: — 

Whether O. IX is applicable to proceedings 
in execution between parties to the decree 
or their representatives ? 

*>* /Vt W?* 20$! 4 ^ ** J - 33 ° : <I9I8) Pat ‘ 

(10) 21 Ind. Cas. 32; 38 M. 199; (1913) M. W. N. 
68 f 14 M. U T. 19b; 25 M. Iy. J. 367. 

W.K 6^ Ind * CaS * 443i 3 Wt 339; ( I9t6) 2 M * 
Ja ^ a > 37 Ind. Caa 2291 21 M. L. T. 2971 J h. W. 


proceedings, application was made for 
attachment of the immoveable property. 
By reason of the operation of O. XXI, 
r. 22, no notice of those proceedings was 
required to be given to the representative 
oc the judgment-debtor and no notice was 
given. An application was then madeforthe 
sale of the property and in due course a 
notice for settling the sale-proclamalon, 
in J*orm No. 21 of Appendix Hof the Code 
of Civil Procedure, was issued. That 
notice stated that the decree-holder had 
applied for a sale of the property and 
continued, “you are hereby informed that 
the 14th day of August 1920, has been 
fixed for the purpose of settling the terms 
of the proclamation of sale." That notice 
was served by affixing it to some place 
alleged to be the residence of the re¬ 
sponded. The respondent, who alleged 
tli ’.t he never received the notice, did not 
attend on the date fixed for settling the 
terms ot the proclamation. He was declar¬ 
ed ex parte and the term.', oi the 
proclamation were settled in ids 
absence. He then applied to the Dis¬ 
trict Munsif for the release of the property 
on the ground that it was not liable to 
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be attached. The District Munsif dismiss¬ 
ed that application, and on appeal to the 
Subordinate Judge, the Subordinate 

Judge remanded it to the District 

Munsif to enquire into the facts 

as to whether or not the property was the 
property of the judgment-debtor, holding 
that the notice of the proceedings in which 
he has been declared ex parte was not prop¬ 
erly served upon him. That raises an 
interesting point as to whether or not it 
was open on these proceedings to the Dis¬ 
trict Munsif or the Subordinate Judge to 
discuss the question whether or rot 
notice had been properly served or whether 
it was necessary for the respondent to take 
some different form of proceedings to chal¬ 
lenge that notice, but, in the view we take 
of another point in this case, it is unneces¬ 
sary for us to express any opinion on that 

point. 


Tiie appellant contended that the ques¬ 
tion of the ownership of this property w; s 
res judicata and that it had been decided 
or must be taken to have been decided on 
the hearing of the application for settlii g 
the terms of the proclamation of sale. 
Under section 11 oi the Civil Procedur Code 
“no Court is to try any issue in which the 
matter directly and substantially in issue 
has been directly a n d substantially in 
issue in a former suit. Several cases ba\ e 
decided that matter must be taken to 
have been substantially in issue in a former 
suit or proceeding if the point was open 
and could have been raised in the former 
proceedings. In this case the respondent 
had no notice at all that the matter of the 
ownership of the property would or could 
come up for decision on the hearing of the 
application for settlement of the terms 
of the pi'nclamal ion of sale. He did not 
even get a draft of the proposed terms. 
All that he was told was that a certain date 
had been fixed for settling those terms 
and it would be a very remarkable thing 
if, on receipt of such notice, it were to fol¬ 
low that, if he did not attend on that oc¬ 
casion, lie must be taken to have attended 
and raised the question whether or not the 
property was the property of the judgment - 
debtor. Our attention has been called to 
no authority in support' of that contention 
and it seems to me to be quite wrong, be¬ 


cause that was not the time for disesusing 
the question of the ownership of thatprop- 
perty, although it is possible that the Court 
would on an application then made 
have listened to some argument on 
the point nor did the terms of the notice 
that he got suggest that it was. Our 
attention has been called to the case of 
Subbiah Naioker v. Rzmanathan Chettiar 
(5). But I think, on this point, the whole 
of that decision turns on these words; 
“Now the order of August 1909 was no 
doubt an ex parte order but it was passed 
after notice was issued to the 2nd defend¬ 
ant to show cause why* such an order should 
not be passed and after the Court had satis¬ 
fied itself on the affidavit and the return 
of the process-server that the notice had 
been duly served." If in this case the 
respondent had been asked to show cause 
why the property should not be sold the 
reasoning of that decision would apply', 
but in this case by the formal notice that 
lie got lie was not asked to show cause as 
to anything and he had 110 intimation at 
all that the mat ter would be open to him 
to raise or that it would be discussed. 
Under those circumstances, I cannot see 
that it is possible to hold that his non- 
appearance on that occasion amounts to 
a decision against him that the property 
was the property of the judgment-debtor 

Our attention has also been called to 
the decision of the Full Bench of this Court 
in Sivagami Achi v. Subrahmania Ayyar 
fj) that what takes place on the hearing of 
the application to settle the terms of the 
proclamation of sale is more of an adminis¬ 
trative character than judicial aiul that, 
therefore, no appeal lies against the deci¬ 
sion of a Court on that occasion a b to what 
that proclamation is to contain. That 
being the decision of the Full Bench, un¬ 
less it k possible to say that part of wliat 
takes place 011 that occasion is judicial 
and part administrative, it would be a 
strong ground for contending that the 
matter cannot be res judicata by reason 
of the 11011-atteudaiice at a sitting of the 
Court, such sitting being held adminis¬ 
trative and not judicial. 

I desire to say that our decision in this 
case must be taken to be confined to the 
particular facts of this case, that is to say. 
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that where you have nothing more than 
the non-attendance at the hearing of an 
application to settle the terms of a sale- 
prorlaniation, the respondent cannot he 
taken to be estopped by the principle of 
res judicata thereafter in respect of the 
liability of the property to execution by 
reason of that non-attendance. 

On these grounds I think the Subordi¬ 
nate Judge was right in remanding th.s 
case to the District Munsif. The result 
will be that this case must go back to the 
Referring Bench with that direction. 

Oldfield, J.—I agree. As one of the 
Referring Judges, I add that, speaking 
for myself, I am now clear that in stating 
the effect of the obligation imposed by the 
notice to Kandasami, we had not sufficient 
regard to the fact that it was given in pro¬ 
ceedings which originated without notice 
to him of the attachment. 

Ramesam, J.—I agree: but I wish to add 
a few words. The leading decision o.\ the 
application of the principle of res judicata 
to execution proceedings is the decision 
of the Privy Council in Mungul Per shad 
Dichit v Grija Kant Laltiri (13). It was 
held.in that case that if, after notice, a 
decision was passed on an execution peti¬ 
tion, it would not be open to parties 
to object to that decision when a subse¬ 
quent application is presented. In apply¬ 
ing that case a Bench of this Court in Sub- 
ramania Iyer v Rajcswara Selhupath.i (4) 
say: “Oie principle seems to be 

clear, and that is, that the party who is 
nought to be affected by the bar of res 
judicata should have notice of the print 
which is likely to be decided against him 
and should have an opportunity of putting 
forward his contentions against such a de¬ 
cision. In the present case notice 
went to the respondents to show cause 
why they should not be brought on the re¬ 
cord as the legal representatives of li e 
deceased judgment-debtor for the purpose 
of execution. They had no notice tin t 
any particular property was going to 
be attached.. .We must, therefore, overrule 
this plea ” I entirely agree with the prin¬ 
ciple underlying these remarks An 
other example of the application o! tl’s 

( 13 ) 8 c. 51 ; 11 c I.-. R. 113 ;$ I. A. 123 : t So. 
i. C. J 249; 4 Ind. Dec. (n. s.) 3.J (P. C.j. 
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principle is the decision in Sheik hudan 
v. Ramchandta BJntnjgaya (14). No* 
tice to the juogment-debtor to be present 
at the settlement of the terms of the pro¬ 
clamation cannot be regarded as raising 
the question of the liability of the prop¬ 
erty to be attached ana, therefore, it cannot 
be said that the judgment-debtor was invit¬ 
ed to object to that attachment. That 

being so, the order that followed cannot 
be regarded r.s an implied adjudication 
that the property was coirectly attached, 
I agree with the order proposed. 

v. n. v. Case sent back,. 

N. II. 

(M) 11 B. 537 ; <■> lad. Dec. (n. s.) 334 . 


BOMBAY HIGH COURT. 

Appeal prom Appellate DECREE 

NO. 332 OF 1922. 

March 15, 1923. 

Present; - Sir Norman Macleod, Kt.; 
Cbiif Justice, and Mr. Justice Crump. 
MOHIDDIN valad KARA PATANKAR 
—Defendant No. 5—Appellant 

versus 

IBRAHTM alias KARA valad MAINUD- 
DIN PATANRAR and others-- 
Plaintiffs and D tndant No. 2— 

Respondents. 


Adverse possession —Khcli khasgi funds — Parlt• 
linn , absence of— Division among different branches, 
effect of. 

Where there has been no general partition of 
khoti khasgi lands, members of different branches 
would hold their shares for reasons of con¬ 
venience and not for the purpose of partition in 
the strict sense of the term, and no member of ;i 
branch would acquire title by adverse possession 
in any of the lauds, [p. 1O2; col. i.l 


Second appeal against the d 
the District Judge, Rutuugiri, 
No. >\f of 1920. 


ecisloa of 

in Aimed 
• » 


Mr. //. C. Coyaice (with 
CuLtld), for the Appellant. 
Mr. P. 8. S/JiigJie, for tL 


him 
c Re 
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RAM ROP l'. GHANI AHMAD. 

JUDGMENT. — The sit it was filed Lv the 
plaintiffs to tecover possession of a certain 
ihikan which was Hut! fhasgi hud 
m the khotkt belonging to the defend¬ 
ants fa indy. The evidence showed that 
Janiu owned 16 p i es share in the Khott. 
He had four sons. The first defendant 
through whom the plaintiffs claim had a 
5/3 pies share which was represented by cer¬ 
tain lands separately owned for main years 
h\ Bapu and his father Balu, while the other 
members of Jainu's branch also held the 

er tonds belonging to Jaimes 

shnre in separate possession" The plaint- 
iff* puichased from the first defendant 
what rights of possession he had and do 
not claim possession as absolute owner*. 

1 rue, m theTrial Court it was held that the 
»i a«cn o c tlie first aefendant had acquired 
title by adverse possession to the suit fhi- 
{<ni - an, l there are passages in the judg- 
iiiiiit of the District Judge which seem 
to point to his having come to the same 
conclusion, there arc also other passa¬ 
ges inconsistent with the fuming, as, for 
instance, where he said that defendant, 
No. 1 s title to hold the suit thikan 
was adverse as there was no general parti¬ 
tion. If it is -still possible for the mtinbcrs 
of Jainu's branch to file a suit for 
partition so as to readjust the division vA 
the Khasgi land which had been made many 
years .ago amongst the branches, then it 
would follow' that no member or the branch 
would acquire title by adverse possession 
n: any of the lands us he would bold bis 
share for reasons of convenience and not 
lor the purpose of partition in the strict 
"ciisc of the word. We see no reason why 
the first defendant should not pass on "a 
possessory right to the plaintiffs or why 
'h<* 5 th defendant should object to such 
possession, fhc 55Ih defendant has no 
.>bj«;clk>u. and the- other defendants excvDt 
No. 5 luve not appealed. We make it 
!*’■' r that defendant No. ] had a possessory 
1 iglit in the suit tInk,in although the light 
to partition still remained with the meinKus 
of the Jaiiiu s branch, so tnfit the ])*irtition 
(, f the /'/.<isgi lands was m-J Ji li:i |. 'Jht* 
fd.'inti!!s have. .succeeded In the lights «.-! 
the first defendant in the suit thikni, ami, 
presumably, il they do not do anything 
then they would acquire no further 
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rights. But il they assert absolute owner- 
slup openly m the suit thikan then the other 
members cf Jainu's branch would have 
to .ake steps to prevent them acquiring ab¬ 
solute rigths by prescription. We think 
the plaintiffs were entitled to the decree 
which was given them, and we make the 
real position clear. The appeal will te 
dismissed with costs 


2. K. 


A ppial dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeals Nos. 

22 AND 23 OF 1922 . 

November 27, 1922. 
Present:— Mr. Daniels, A. J. C. 

RAM RUl* AND OTHERS-—JUDGMENT- 

D nii tors— Aim ell ants 
versus 

GHANI AHMAD alias ZAMIN AI/I 

and others—Decree Holders and 

.ANOTH E <—D EFENDANT—R ESPO NDENTS. 
JransfrroJ Properly Act (I Vo) 1882), as. 92, 

Vf 7 . C . n l il Procc,h " c Code (Act V of HJO&), O, 

\ [• J- 1* ^ XXI V, rr. 7, 8 —Limitation 
Act (IX oj 1908), Sch. 1 , Art. 181— Redemp. 
lion decree paused under Transfer of Properly 
Act—Death oj defendant after decree, effect of — 

Application to deposit money, nature of — Limi¬ 
tation. J 

Order XXII, r. 4, 0/ the Civil Procedure Code, 
does not a ply to execution proceedings, it only 
applies where a defendant dies before the passing 

;? tl * c tUcr ^* of the Original or Appellate 

Court as the rase may lie. [p. i6j, col. 2.] 4 

Under .sections 92 'and 93 of the Transfer of 

j roperi) Act only one- decree for redemption 

''as passed, and the* application to deposit the 

decretal aim uni under sueli a decree is made 

ui e-xccution proceedings. to which O. XXII, r. a, 

b 1 tlK ; Cni1 Procedure Code has no applica* 
t;eu. Qi. joj, col. 2.} 




A 'judicially declared right of redemption is 
a valuable right, according to the ordinary mean¬ 
ing of the word. Once a mortgagor has obtain¬ 
ed a decree for redemption his right is definite, 
ascertained and final, subject only to his deposit¬ 
ing the decretal amount, [p. 164, col. 1.] 

• A decree for redemption obtained under the 
provisions of the Transfer of Property Act, is not 
affected by the provisions of the Civil Procedure 
Code relating to such decrees. Tp. 163, col. 2.] 

A decree for redemption was obtained in iyoo 
under sections 92 and 93 of the Transfer of Prop¬ 
erty Act. An application to deposit the 
decretal amount was made in 1920. It was dis¬ 
covered that one of the defendants had died 
In the meanwhile and no application had been 
made within time to bring bis legal represen¬ 
tatives on the record: 

Held , (1) that the redemption decrees still 
continued to be governed by the provisions of 
the Transfer of Property Act; [p. 163, col. 2.] 

(2) that, therefore, the application to deposit 
the decretal amount was an application in exe- - 

cution; [p. 163, col. 2.] 

(3) that O. XXII, r. 4 of the Civil Procedure- 

Code had no application to such a case, and, there¬ 
fore, there had been no abatement;[p. 163, col. 2.] 

(4) that the right to deposit the decretal amount 
was a continuing right which could be exercised 
at any time until an order absolute was passed, 
and the application was not governed by Art. 181 
of Sell. I to the Limitation Act. To. 164. col. 1.] 

Vidyasagar v. Rati pal, 25 Ind. Cas. 752; 17 
O. C. 347; 1 O L. J. 433; Gokaran Singh, v. Mavgh, 
06 Ind. Cas. O73 8 O. L. J. 4°7; followed. 

• Appeal against an order of the bub- 
ordinate Judge, Bara Banki,dated the 29th 
April 1922, confirming that (f the 
Munsif, Fatehpur, dated the 23rd January 

1922. 

Messrs. A. P. Sen and II. K , Ghosh, 
for the Appellants. 

Mr. Niamat UlUth, for Respondents 
Nos. 1 to 4. 

JUDGMENT.— These are two similar ap¬ 
peals in execution proceedings. Ghani 
Ahmad and Nisa.r Ahmad, predecessors 
of the decree-holders, obtained a. redemp¬ 
tion decree on 24th August 1906 rgaii st 
'Mahesh Pershad and three other persons. 
The date fixed for payment of the mort¬ 
gage-money was 24th February i 9 ° 7 - 
Mahesh Pershad died in May 190ft. N > 
applications was made by the mortgagors 
to have his legal representatives brought 
on the record. No application for an 
order absolute or final decree was over 
made by the mortgagees. On 14th Jure 
1920 the respondents put in an appli¬ 
cation against the three surviving mort¬ 
gagees and the legal representatives of 


Maliesh Pershad to deposit the amount 
of the two decrees and for an order put¬ 
ting them in possession of the mortgaged 
property by redemption. To this applica* 
tion it was objected that the mortgagor’s 
right to deposit the money and obtain 
redemption had abated by reason of their 
failure to implead the legal representatives 
of Mahesh Pershad within, six months 
of his death. This plea has been overruled 
by both the Courts below. It is now raised 
again in second appeal to this Court. 

The case has been mainly argued on 
the question whether the proceedings are 
governed by the present Code of Civil 
Procedure or by the law in force,, at the 
time of the redemption decree which was 
that embodied in sections 92 and 93 of 
the Transfer of Property Act. Order XXII, 
r. 4, on which the appellants rely,’ does 
not apply to execution proceedings. It 
only applies where the defendant has 
died before the passing of the final decree 
of the original or Appellate Court as the 
case may be. 

The present Code provides for a pre¬ 
liminary decree for redemption followed 
by a final decree when the decree-holders 
have deposited the amount due from them; 
It is only in execution of the final decree 
that they can get back actual possession 
of the property. Under the old law con¬ 
tained in sections 92 and 93 of the Trans¬ 
fer of Property Act only one decree for 
redemption was passed. If the mortgagor 
paid the amount due from him lie could 
under section 93 claim to be put in pos¬ 
session of the property in execution of 
his decree. If he failed to pay the money 
the mortgagees were entitled to apply 
for an order, not a decree, debarring him 
absolutely of all right to redeem. If, 
therefore, the old Code is applicable the 
proceedings under which the mortgagees 
have applied to be put in possession of 
the property are proceedings . in execu¬ 
tion ana O. XXTI does rot apply tu them. 
It was in fact by application in execu¬ 
tion that they have proceeded. 


By section 6 of the General Clauses 
Act the repeal of any Act is n< t U: affect 
anvright or liability acquired or i.■•.cmred 
under the repealed enactment or any 
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legal proceed ngs or remedy in respect 
of such right or liability. The contention 
of the appellants is that the manner in 
which a redemption decree shall be en 
forced is a mere matter of procedure and 
not a question of ri^ht, but a judi¬ 
cially declared right of redemption is 
certainly a right, and a valuable right, 
according to the ordinary meaning of 
the word. The position of a mortgagor 
who has obtained a decree is very different 
from that of a mortgagor who has still 
to bring a suit. In tlie latter case all 
sorts of defences may be pleaded. It 
may be found that his right is barred 
by limitation or by renunciation, or that 
the claimant is not in fact the legal represen¬ 
tative of the original mortgagors, or that 
the integrity of the mortgage l as been 
broken up. In fact, until a decree has been 
passed there is no certainty whether 
or under what conditions he may be en¬ 
titled to recover the property, blit once 
he has got a decree in his favour his right 
is definite, ascertained and final, subject 
only to his depositing the money. The 
lower Courts were, therefore, right in holding 
that this case is governed by section 6 
of the General Clauses Act and that the 
respondents' right to deposit the money 
is not barred. 

A subsidiary plea was raised that the 
application was barred by Art. 181 
of the limitation Act. This matter 
was dealt with by a Judge of this 
Court in Goktran Singh v. Mangli 
(i) He referred to the decision in 
Vi'lyasagar v. Rati pul (2) and showed 
that there was considerable authority 
of ^his Court against the contention, and 
that the right to deposit the money under 
a d' x.ree nisi has been held to be a con¬ 
tinuing light which might be exercised 
at any time until an order absolute was 


passed. 

I*or these reasons I dismiss 
with costs. 


both appeals 


z. k. Appeals dismissed. 

(1) 06 Iml. Cas. 073, 8 O. ],. J. 107. 

( 2 ) 25 JuU. Cas. 75-2; 17 O. C j.|7; 10 L. J. 

433 - 


: tl 923 

■ ■/.* - 

LOWER BURMA CHIEF COURT. 

Second Civii, Appeal No. 240 of 1920. 

March 15, 1922. 

Present: —Mr. Justice Pratt and Mr. 

Justice Duckworth. 

MI SAN MA KHAING and another — 

Applicants 

versus 

SHWE BA —Respondent. 

Limitation Act (IX of 1908), Sch. /J 
Arts. 91,120 —Suit for declaring instrument in¬ 
operative—Limitation applicable—Specific Relief 
Act (I of 1877), ss. 39, 42— Holder of money- 
decree—Suit to declare sale by judgment-debtor in* 
operative, whether competent. 

Art. 91 of Sch. I to the Limitation Act can 
only be applied when the plaintiff has been him¬ 
self, or through liis predecessor-in-mterest, a party 
to the instrument assailed. Where a third party 
sues for a declaration that an instrument is in¬ 
operative as against him, Art. 120 is applicable, 
[p. 165, col. 1.3 

A person who holds a mere money-decree, and 
who has not put that decree into execution and 
attached the property, of his judgment-debtor, 
has no locus standi to sue for a declaration that 
a sale by the judgment-debtor of his property 
is fraudulent and inoperative, [p. 1C5, col. 2.] 

Mr. Keith, foi the Respondent. 

JUDGMENT. —The respondent held 
what lie considered to be a mortgage on 
the immoveable property in question. 

The deed was dated December 3rd 
1912. 

About two years after the date the prin¬ 
cipal mortgagor, appellant No. 1 sold 
the property by a registered conveyance 
to the husband (since deceased) lor llie 
second appellant. 

Nearly four years later, or in January 
19:9, the respondent sued the mortgagors 
on his mortgage, but lie only obtained a 
money-decree it being held that the mort¬ 
gage was invalid and inoperative for want 
of legal attestation. 

He then brought this suit on Septem¬ 
ber 27th, 1919 in order to set aside the 
sale by the mortgagor to the second ap¬ 
pellant's husband. 

Two days later, or on September 29th 
1919, he applied for attachment and sale 
ot a one-half share in this property in exe¬ 
cution of his money-decree, his case being 
tiiat San Ma Khaing could not dispose of 
the one-fourth share of her orasa son and 
that one-fourth shore was attached on or 
about October Olh J919. 
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The attachment so made was removed 
by the second appellant in January 1920. 

• In February 1920 respondent ’ amend¬ 
ed his plaint, so as to add a prayer for a 
declaration that the sale to Shwe Ban 
U was fraudulent and inoperative. 

The present suit was not one under O. 
XXI, r. 63, Civil Procedure Code, and 
never purported to be so. 

It is admitted that the suit was filed 
more than three years after the sale but 
respondent claimed that he only became 
aware of the sale in February 1919 so 
that his suit could not be barred by time 
under Art, 91 of Schedule I of the Li¬ 
mitation Act. Moreover it is urged fur¬ 
ther that in view of the prayer for a de¬ 
claration the suit is governed not 
by Art. 91 but by Art. 120. 

Two main questions emerge from these 
facts (1), whether the suit was within 
time, and if so (2) whether the respondent 
had any cause of action; or, in other words, 
whether the suit was maintainable. 

the respondent not being a party to 
the sale-deed. Art. 91 cannot apply. 
The suit was in effect a suit for a de¬ 
claration and it is perfectly clear that the 
Art. 120 is applicable. It is now settled 
law that Art. 91 can only be applied when 
the plaintiff has been himself or 
through h;s predecessor-in-interest a 
party to the instrument assailed. As 
stated , this was not the case here. The 
suit cannot, therefore, be held to have 
been time-barred. 

As regards the maintainability of the 
suit it seems clear that, inasmuch as 
respondent had no mortgage on the prop¬ 
erty and only obtained a mere money- 
decree, he had no lien on the premises in 
question and at the time of suit had no 
more than a mere right to attach this or 
other property. Further, in order to 
attach this property he must, of course, 
annul the conveyance in question. There 
was as yet no attachment and no remov- 
°* a ff ? -chment on any portion of 
the property and obviously he was power¬ 
less until the sale was set aside. 

ihe question, therefore, is whether he 
could sue to set it aside in the circum¬ 
stances stated otherwise than by a prop¬ 
er suit to declare his right to attach the 

property. 


In our opinion he could nbt do so. 
His proper relief would have been to 
attach the property and wait till that at¬ 
tachment had been removed and then 
to have sued to have his right to attach 
it declared within the statutory period 
of one year. Had he done this, it is pos- 
sible that he might have succeeded. How¬ 
ever, he elected to sue before making an 
attachment and to this day he has never 
prayed for a declaration of his right to 
attach. In this way, he failed to have 
any tangible cause of action whatever. 

It has been suggested that, inasmuch 
as his case is that the sale was made in 
view to defraud him of his ' mortgage (of 
course this is not possible) he has, on that 
account, an independent cause of action. 
In our opinion there is no force in this 
suggestion since his mortgage never ex¬ 
isted. 

No authorities have been quoted to us 
which would support his claim to any 
cause of action at the time of his suit. 

Mr. Keith for the respondent has, 
however, urged that sections 39 and 42 of 
the Specific Relief Act suffice to show that 
his client could maintain the suit. In 
our opinion those sections are, in the pre¬ 
sent circumstances, of no avail, and do 
not assist respondent at all. In any case, 
in view of the fact that he had a prop¬ 
er remedy, wc consider that the declara¬ 
tion sought for should not have been made. 

We are of opinion that the lower 
Courts went astray and decided the case 
wrongly on the law point involved in the 
question of the maintainability of the 
suit. 

The appeal is allowed. The decrees of 
the lower Courts are set aside, and the suit 
is dismissed with costs in all Courts. 

w. c. A. & N. H. 

Appeal allowed 
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kokdal RAYAU V. RANGANAYAKI AM MAI,. 

. MADRAS HIGH COURT. . 

: ZCivn, Appeal No. 353 op 1920. •- ;VX e 

March 2, i 9 2 3 - pies of 

Present:— Mr. Justice Phillips and Mr. G f the 

Justice Devadoss. . 

KONDAL RAYAR REDDIAR a ; e lL» 

—Plain tipf—Appellant 

versus Ap- 

RAN GANAY AKX AMMAL alias t 

AMIRTHAMMAL—Defendant No. x— lglg 

Respondent. Soutl 

having attempted to poison him, and l^ated h facts 

with loathiKU ' tL'tS amo« 

tojrsrs sssi sftr-s. -.up 

■w-n 

^Cruelty ilf Urnt*" -dU ncc^n.y imme 
be^hysLl Constructive cruelty may also be abou 

a ground oi relief. ‘ 7 1 . «>• u husband unde: 

spirit of the wife the t 

" ! v which force, physical or moral, is system* ne ck 

atically exerted towards the ^ T 1 

and during such a lengtl Anient justification were 

uudeimine he,Xee fol restitution pect 

*? ^ "ug^ri^hts 1 notwdthstanding that there rs L . ith( 

no a°cti'af Physical violence [,, is t 

' ,79 B° ) «/.«e (.?9.) V: 1 do I.. j. P. r«; <>i ban, 

L T 259 , Patterson v. Patterson (i»ao) 3 H. tion 

< 308 ftLIv 1 v. 

195 r/io»V. Thompson, 15 lnd. ( 2 ). 
Cas'Ts'o-w”»l ar^Hf. 1 A. L. j. A 

al », considered. ( , errC e in favour «ntl 

in husband for restitution of con- jugi 
.' 1 . 1 ; . ... the Court should be satisfied that esta 

Kvi,;.; its aid to him It does not thereby cn- libe 
■iURer ‘lu life. limb, liberty or the health of ^ 
the wife. 1< there is danger to ant '> f t ' ‘‘ 

Court will be amply jnsf.fied ... rt h.s.n.c, 

,U Th , ”c 0 ."S In"T^dia’ arc'’ Courts of Justice a 
equity and g..d .mn^ence in e.^ w sh ^ 
no specific roles vs s . th ^ 00 Collllllo „ of a r 

decisions for „md. mc^ ii ^^ wW) . h arc in co „- In( J 

l-.indand furnishc. J an d good conscience 

Jormity \uth j , lW of England is not 

Jiut th«r 1 '‘ clk ^ ,b (>f YngVaii ‘1 and the former is 
rhe Common Lav. <>* ■ uhi<h does not (i 

H h ' :i V k j^in and, therefore, great care should [2 
a n» I 'd ini ;- ir iin» wholesale into India I. 

1 'he ’sulcrprinciplci of the Law of (3 


t* 9 *S' 


tO, « » v f --F . . . 

of the English Courts rest not upon the princi¬ 
ples of Common Law but on the peculiar principles 
of the Ecclesiastical Law. the Courts in India are 
not bound to follow them since the strict and peeu- 
liar principles of the English Ecclesiastical Law 
are inapplicable to India. [P- r^O, col. 2.] 

• 

Appeal against a decree, dated the 
31st March 1920, in O. S. No. 25 of 
1919 on the file of the District Court, 

South Arcot. , 

Mr. T. M. Krishmswami Iyer, for 

Messrs. A. Krishnasami Ayyar and T. M . 
Ra ma s wami Aiyar, for the Appellant. 'The 
facts as established bv the evidence do not 
amount to legal cruelty. The only acts 
complained against the husband in the 
course of 10 years of married life are U) 
a charge that'the wife attempted to poison 
the nusband, which charge, even according 
to the defence evidence, was disproved 
immediately and nobody thought anything 
about it thereafter; (2) that when the mis¬ 
understandings between the husband and 
the wife were serious, the husband once 

necked J er out of the house. 

The other charges attemped to be proved 
were mere personal recriminations in res¬ 
pect of which no Court of law would give 
either consort any relief. My submission 
is these circumstances by themselves do 
not in law constitute legal cruelty which 
is necessary for refusing relief to the hus¬ 
band. [See Mayne’s Hindu Law, 9th Edi¬ 
tion, sections 96 and 456 ; Surjyamom Vast 
v. Kali Kania Das (1), Russell v. Russell 

(2), Evans v. Evans (3).] . , . 

Any party to a marriage is pnma lucie 

entitled to a decree for restitution of con¬ 
jugal rights unless circumstances are 
established which will endanger the hea.th, 
liberty, or safety of the recalcitrant consort 
and it has been ruled [see Surjyamom 
Dasi v. Kali Kanta Das (1)]; that it is only 
evide ce of suvh cruelty as will s ppoit 
» a deciee for divorce in an Eng lsh 
; Ecclesiastical Court which would justify 
f a re usal of conjugal rights in Courts in 

* India. 


(1) 2-S c. 371 5 G. W. N. I05* T 

( 2 ) ( 1 S 97 ) A. C. 303: 66 L. J. I22 » 75 L» 

T. 249; 61 J. F. 73 b. 

(3) (1790) i«.»[ t'). It, 4 b6j 1 Hag* Go . 35 4 , 
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Judged by the standard enunciated 
by the majority of the Judges in Russell 
v. Russell (2). I submit that, in the pre¬ 
sent case, no legal cruelty of any sort has 
been established. The principles applica- 
• able to this class of cases are not affect- 
- ed by the polygamy or monogamy that 
may be. sanctioned by a particular sys¬ 
tem of jurisprudence. 

If the law gives a man a right to marry 
' more than one wife, he has certainly 
r a right to the consortium of all his wives. 
In any event, even a decree now given 
could not be enforced by imprisonment 
-under the new amended Civil Procedure 
Code and there is no reason why in appeal 
'my client should be deprived of the moral 
sanction- of this Court’s decree to rehabi¬ 
litate himself in the affections of his 
-wife. In any case, the lower Court is wrong 
in giving a decree for maintenance in 
favour of the wife when no counter-claim 
was made. That part of the decree clear¬ 
ly cannot stand. 

' Dr. S. Swaminathan and Mr. Desika - 
chariar, for the Respondent :—The de¬ 
cision in Russell v. Russell (2) does not apply 
to the facts of this case. It is well settled 
that, to constitute a proper defence, phy¬ 
sical cruelty is not necessary. Reference 
was made to Thompson v. Thompson (4) ; 
Armour v. Armour (5) and the English 
cases cited in the Calcutta case. 

The general principles of English Ec¬ 
clesiastical L,aw are not by themselves 
applicable to India. Courts in India are 
Courts of Equity and need conform, when 
no rules exist in India, to the English 
Common Daw which is different and less 
vigorous than the English Ecclesiastical 
Daw. It would be enough if, as a result 
of the husband's conduct, the wife’s health 
had suffered. 

It is submitted on the facts of this case 
legal cruelty has been clearly made out. 

JUDGMENT.— This is an appeal by 
the husband against the dcree of the Dis¬ 
trict Judge of South Arcot, dismissing his 
suit for restitution of conjugal rights against 
the first defendant, his wife, on the ground 
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that he was gu lty of legal cruelty. The 
plaintiff's case is that he married the first 
defendant about 18 years ago, that he lived 
with her as husband and wife till she left 
him, that he had to marry a second wife 
as the first defendant had no issue, that 
the first defendant left him .about 19 months 
before he filed his plaint, at the instiga¬ 
tion of the second defendant, her father, 
and the other defendants have induced 
her to stay away from the husband and 
that he was entitled to restitution of con¬ 
jugal rights against the first defendant. 
The first defendant pleaded that the hus¬ 
band was guilty of cruelty, that she was 
ill-treated by him, that he falsely charged 
her with an attempt to poison him, and that 
when she went to the husband’s house at 
the request of her father, he pushed her 
out by the neck and threatened to slipper 
her if she ever crossed his threshold. The 
learned District Judge has believed the 
evidence of the defendants and their wit¬ 
nesses and refused the plaintiff any relief. 

Mr. T. M. Krishnaswami Aiyar who 
appears for the appellant contests the 
findings of fact and argues that, on 
the facts found, no legal cruelty has 
been established. The admitted facts 
are, that the first defendant was married 
to the plaintiff when she was quite young 
that she lived with him as man and wife 
for about 10 years, that, as she had no bsi.e, 
the plaintiff married a second wife, about 
1913, that the first defendant continued in 
her husband’s house for about five years 
after the second marriage and has left the 
husband’s protection. She filed a petition 
for maintenance on 14th November 1918 
before the Sub-Divisional Magistrate of 
Tin divan am and he passed an order in 
her favour on 22nd February 1919 and 
the revision petition by the plaintiff 
against that order was dismissed by the 
High Court on 28th July 1919. He tiled 
this suit on 7th April 1919. 

The plaintiff, as his first witness, swears 
that he lived with the first defendant . s 
man and wife till she left him wrfh/-”t 
any ostensible reason. His suggestion for 
her leaving him is that the father 
to him for a loan of Rs. 1,000 for !.!. 
pose of prosecuting a case ag..p. - • ^ 

Kamalatchi Animal and lie 
lend him money whereupon the iatuc-y 
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took the daughter away and refused to send 
her back. He denies the allegation that 
he suspected his wife of an attempt to 
poison him and denies the acts of cruelty. 
The plaintiff is a man in well-to-do cir¬ 
cumstances and seems to be very influential 
in his own village. His evidence is sup¬ 
ported by P. \V. No. 3, his petemal aunt, a 
widow living in his family. The other 
witnesses on his side do not throw any 
light on the matters in dispute. On the 
other hand, the first defendant has been , 
examined as D. W. No. i and she says that 
there were no marital relations between 
her and the plaintiff after he married his 
second wife, that he would not even speak 
to her, that he took away her jewels on 
some pretext, that she was made to do house¬ 
hold work like a servant, that he abused her 
when she took some butter-milk to him 
to be taken with his food, that he did not 
drink the butter-milk but got up from 
his unfinislid meal and said that he would 
not drink from her hand even in his next 
birth, that he would not allow her to touch 
the child of the second wife though the 
child was attached to her, that when 
he suffered from a slight ailment, he charged 
her with having put poison in his coffee, 
that he used very violent language to her, 
that he and his mother gave directions 
that she should not enter the kitchen 
which wcs the only room she had entered 
up to that time after the second marriage 
and that she, unable to bear the cruel 
treatment, left the house and went to Kor* 
kady to live with her father and mother 
and that the father after sometime brought 
her to her husband's house ami when 
she entered the house he came from inside 
mi'i necked her out. Her evidence is 
supi irted by that of her father as regards 
her being pushed out by the neck when 
he took her to her husband s house. D. W. 
No.4. the village Munsif of the place, against 
whom no serious motive lias been alleged 
says that he was sent for on one occasion 
by the plaintiff, that when he went to his 
house, his mother and petemal aunt showed 
him a Kafwidagam (a small metallic box) 
and asked him to open it and lie did so 
and it emitted a bad smell. He was told 
tw 1 he first defendant was keeping that 
„KVivine for poisoning her husband. He 
juiced that the first defendant should be sent 


for aud as she*was unable to go to .him 
she sent word that it was kept by her for 
stomach-ache and he was afterwards told 
that she proved the innocuousness of the 

medicine by taking it herself. The other 
witnesses support the evidence of the 
first defendant that the husband consider¬ 
ed her to be a disgusting woman and said 
that lie would have no relations with 
her. 

The learned District Judge, after carefully 
examining all the evidence, has come to the 
conclusion that her version of the case is 
better entitled to weight than that of the 
plaintiff. I have no hesitation in agree¬ 
ing with him inasmuch as no arguments 
have been put forward on the side of the 
plaintiff which could in any way induce 
me to consider that the learned Judge 
lias not correctly appreciated the evi¬ 
dence in the case. 

The next question pressed by the appellant 
is that the acts of cruelty found are not 
sufficient to establish a good defence to 
the plaintiff's suit for restitution of con¬ 
jugal rights. It is now settled that Courts 
in India have jurisdiction to entertain 
suits for restitution for conjugal rights and 
to grant relief when the parties are Hindus 
or Muhammadans. Vide Surjyatnoni Dasi v* 
• Kali Kanla Das (1). But the difficult ques¬ 
tion is, under what circumstances would 
a Court be justified in refusing to grant the 
relief asked for in such a case. In this 
case the parties are Hindus. Mr. Mayne 
in his book on Hindu I/aw sums up 
the law thus: “When the marriage is once 
completed, if either party refuses to live 
with the other, the case is no longer one 
for specific performance of a contract, 
but for restitution cf conjugal rights. . 
(Section 96). “ Nothing will justify her 

in leaving her home except such violence 
as renders it unsafe for her to continue 
there, or such continued ill-usage as would 
be termed cruelty in any English Matri¬ 
monial Court." (Section 456). Mr. 
Krislinaswami Aiyar strongly pressed on 
our attention the case of Russell v. Russell 
(2) and contended that a mere allegation 
of the commission of an offence wou d no 
amount to cruelty and that his client, 
though Instilv, thought that thefixst ae 
fend ant was capable of poisoning him 
but he repented of it and that inasmuch 
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as lie was anxious to live with her, 
he entertained no fear of her poisoning 
! him and, therefore, she was not entitled 
to live away from him. He also con¬ 
tended that the only act of actual cruelty 
in the populer sense was her being shoved 
out when she went to his house after 
leaving him for a time. In this connec¬ 
tion it must be rcmebered that the plain¬ 
tiff does not admit of having made an un¬ 
founded charge but denies having made 
it. He does not plead that he has forgiven 
his wife or that he had misled her into 
thinking that site was capable of commit¬ 
ting a heinous offence but totally denies 
having made any such charge. There- 
' fore, there can be no repentance on his 
part and the way in which this case has 
been pressed shows that he is anxious 
- to have a decree in his favour without any 
• regard to the future welfare of his wife. In 
Russell v. Russell (2) the House of Lords held 
that a “ false charge of having committed 
an unnatural criminal offence brought by 
a wife against her husband, although pub¬ 
lished to the world and persisted in after she 
did not believe in its truth, is not sufficient 
evidence of legal cruelty to entitle the hus¬ 
band to a judicial separation." The case was 
decided by a majority of five Lords against 
four. Before considering the English autho¬ 
rities, it is to be borne in mind that the 
Matrimonial Law of England is the Canon 
Law of the Church and matrimonial causes 
were heard and determined by Ecclesias¬ 
tical Courts. The Roman Church even 
now does not recognise divorce. The 
Anglican Church though, it all>ws oivorcc 
•is still leaning towards strict monogamy. 
It was only under the Matrimonial Causes 
Act (20 and 21 Viet. Chap, 85) that the 
King's Courts were given jurisdiction to 
entertain matrimonial causes and by sec¬ 
tion 22 they were directed t. > determine 
them as fir as possb’e on the princi¬ 
ples of the Ecclesiastical Law. That 
jurisdiction is now exercised by the 
Probate Division of the High Court 
of Justice. The Legislature did not alter 
the Canon Law except in few matters 
and the Judges who administer the law r re 
bound by the precedents which were estab¬ 
lished in the Ecclesiastical Courts. To im¬ 
port . the Eecliostical Law of England whole¬ 
sale into India is as injudicious as it is in¬ 


equitable. In the Christian countries, 
monogamy is the rule. No man or woman 
can marry a second time when the first 
marriage is subsisting. In England, there¬ 
fore, if a wife or a husband refuses to co¬ 
habit or to render to one another marital 
duties, the other party cannot have an3' 
relief except as is granted by the Courts 
and that is the reason win* Courts were 
strict in enforcing the marital duties and 
were jealous of the rights ot the parties 
to the marriage and would not allow anv 
violation of the marital tie, and compelled 
the recalcitrant party to submit to tie 
embraces of the other and forced them to 
live as man and wife. In India, the Hindu 
Law permits a man to have more than one 
wife at the same time, but among the 
higher castes,a woman can marry only once. 
When a man marries more than one wife 
and ill-treats one of his wives in such a 
way as to make it impossible tor her to 
live with him not merely with any degree 
of comfort but without danger to her htalt li, 
the question for consideration is, should 
the Court enforce the strict rule in Eng¬ 
lish Ecclesiastical Law or should it consider 
whether the circumstances of each case 
would justify its using its power to compel 
the wife to live with her husband who 
hates and loathes her and when by such 


residence her health is likely to be seriously 
impaired. The Courts in India are en¬ 
joined to decide accordii g to justice, 
equity and good conscience in cases where 
no specific rule exist:. and they 
naturally look to the Km.*! h-.lt de¬ 
cisions for guidance. Th Common Law 
of England furnishes precedents which 
are in conformity with equity, justice, 
and good conscience. But the Ecclesias¬ 
tical Law ot England not the Common 
Law of England and the former is applic¬ 
able to a state of things which docs rot 
obtain in India and, therefore, great care 
should be exercised in importing whole¬ 
sale into India the strict \ rinciples of the 
Kxlesiastieal Law ot England which nic¬ 
er mb u lied in the decisions of the 
lish Courts. Even in England, H e 
dency of the latter cases is to r-)-v 
ruler, of the Ecclesiastical Law vw-i- 1 - 
the marital rights and duties in. • 1 

give relief where a Court of ! p .. w #n. i 
• consider such relief to be proper. 
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With these preliminary remarks, I will 
examine the cases relied upon by the appel¬ 
lant. In Russell v. Russell (2) tlu wife 
brought a suit for restitution of conjugal 
rights and the husband resisted it on the 
ground of cruelty by the wife. The cruelty 
proved was, " that fruin that time after 
the trial, although she had heard the 
verdict in favour of her husband at the 
close o c the trial, that she thenceforth 
wrote letters, made statements, pursued her 
husband, practically, insisted on the same 
charge. .. not by one single act or one 
single letter, but by a continuance and 
persistence in conduct o! that sort. The 
charge was that he was guilty of .m unna- 
turpT offence. The case was tried befuie 
Pollock, B.. with a Jury. He pronounced 
n decree for a judicial seporatiou. J he Court 
of Appeal held that the husband was not 
entitled to a decree for judicial separation. 
Two of the learned Lords Justices, Lopes 
and Lindlcy. define cruelty Huts : “ There 
must be danger to life, limb or health, 
bolilv or mental, or reasonable apprehen¬ 
sion ’of it.” The leading judgment in 
that case was delivered by Lord Harschell 
who held that the wife’s persistence in 
making a false charge against her husband 
knowing the charge to be false, however 
cuhnble such conduct was, did not amount 
t() legal cruelty. lie followed the ,ictum 
of Lord Stowed in Evans v. Evans (3) and 
he ld that the plaintiff’s act did not amount 
to le*>al cruelty. Lord Stowell in the 
course of tlie judgment in Evans v Evans 
M observes: “1 take it the rule cited by 
l jr Bever from Clarke and the other books 
,/practice, is a good general outline of the 
Canon Law, the law' of this country upon 
W is subject. In the older cases of this 
Hu it Vi.L 1 have had an opportunity 
of looki.n into. I have observed that the 
dinger o', life, limb, or health is usually 
in sei ted as the ground upon which the Court 
Ins proceeded to a separation. This doctrine 
has been repeatedly applied by the Court 
in the cases that have been cited, lne 
Court has never been driven off this ground, 
rt has been always jealous ot the incon- 
■ i/.re of departing from it. and I have 
heard no one case cited in which the Court 
’ ranted a divorce without proo P .v.n of 
^ reasonable apprehension of bodily hurt. 

Ifter an examination o' a "umber of cases, 
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Lord Hersclitll observes at page 455 ft . I 
think the law of restitution of conjugal 
rights as administered in the Courts did 
sometimes lead to results which I can 
only call barbarous. I need seek no better 
illustration of this than the case of Holtties 
v. Holmes (6) decided in 1755 which is relied 
0:1 for the proposition that the Courts can 
only refuse restitution on grounds which 
would justify a divorce. Conduct . of 
a most revolting character on the part of 
the husband was held to afford 110 answer 
to his claim for a restitution of conjugal 
rights. Indeed, if the broadest definition 
of cruelty which, lias been contended for 
in this ease were accepted, it would st’ll 
be to mv mind unsatisfactory that a bus- 
hand who, though stopping short of cruelty 
in that sense, had by insult and outrage 
driven his wife to leave him, should, with¬ 
out repentance for the past or any' assur¬ 
ance of amendment for the future, be 
able to invoke the assistance of the Court 
and call for the strong arm of the law to 
force his wife under pain of imprisonment 
to resume cohabitation. One would think 
that the Court might well refuse to afford 
its assitance to one who acted thus. And, 
notwithstanding the decision to which 
I have referred, there are not wanting nicli 
of eminent Judges, and notably, of Lord 
Stowell,that 'something short of legal cruelty 1 
might bar a suit for restitution. However 
that may he, the matter is of less importance 
than it formerly was, as the Legislature 
has interposed ; and even if the Court is 
still bound to make a decree for restitution, 
it is no longer bound to enforce it as before.” 
Lord Davey who agreed with Lora Jfiers- 
chell was obliged to confess: “My only duty 
is to say whether the appellant's conten¬ 
tion is conformable to the principles on 
which the Ecclesiastical Courts formerly 
acted and gave relief. I am constrained 
to say that in my opinion it is not.”; 

Considering the rigour oi the Eccle¬ 
siastical Law, the Legislature interposed 
and made it optional with the Court to 
enforce the decree for restitution of con¬ 
jugal rights by imprisonment. Order 
XXI, r. 32, of the Civil Procedure Code, 
prescribes the mode in which a paity 
could he compelled to obey a decree for 
restitution of conjugal rights ; but I 

(6] (1755) 3 ii.Oj.iCi L, R, 2S3. 
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am not aware that the Court could refuse 
the execution of a decree unless it he that 
the health of the party against whom 
the de-ree is sought to be executed would 
suffer by such restitution. The latitude 
given to the English Courts has only 
been recently given to the Indian Courts 
by O. XXI, r. 3 3 » Civil Procedure Code, 
as regards the execution of decrees in 
such cases. I*ord Halsbury, who differed 
from the majority, says at page 420: “ In 
the view the Ecclesiastical Courts took 
of the sanctity arid perpetual obligation 
of the rights between the spouses, it is 
intelligible enough that they should have 
sternly enforced the duty of continued 
cohabitation, except in such cases as, to use 
the phrase continually recurring, ‘ when 
the facts show an absolute impossibility 

that the duties, of the married life 

# # • 

can be discharged. 1 ’ With regard to the 
conduct 01 the plaintiff, he observes: “For 
my own part, I believe an accusation of 
this kind is an incurable injury to the per¬ 
son against whom it is directed/* Ford 
Hobhouse who was also in the minority 
in considering what would be cruelty, 
observes as follows: “ That violence and 
bodily danger are far the most common 
forms of cruelty accounts for the frequent 
repetition of the formula relating to 
such things. But we find not only 
judicial recognition that there may be 
oth?r forms of cruelty, but judicial 
dicta and decisions taking a wider range, 
and quite irreconcilable with the rigid 
line by which it is now sought to confine 
the jurisdiction of the Court," and after 
an exammat ; on of the cases on the pouit, 
he says: “ The conclusion I draw from 
the authorties is that there is no rigid 
rule to exclude from the consideration 
of Judge or Jury a case where acts, cruel 
in their nature, are so grave as to destroy 
the foundatins of conjugal life. I do not 
think that any rule can be laid down 
less wide than that of I,ord Stowell ‘ that 
the causes must be grave and weighty, 
and such as to show an absolute impos¬ 
sibility" meaning of course, a moral impos¬ 
sibility ‘that the duties of married life 
can be discharged/ The fact that violence 
and personal danger arc far the most 
common ground alleged for separation, 
has led to repeated statements of the doc- 
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nine of danger in terms applicable and 
appropriate to those cases. But they 
.ire only one class 01 the broader category 
indicated by Eord Stow ell.” 

In Bray v. Bray (7) Sir John Nicholl 
observes with regard to the conduct of 
the husband who accused his wife of the 
most abominable intercourse that can 
possibly be conceived, no less than 
incest with one of her nearest relations: 
“ It is not, I think, possible to conceive 
cruelty of a more grievous character (ex¬ 
cept, perhaps, great personal violence) 
than the accusation made by this husband 
against his wile." 

Cruelty in the legal sense need not 
necessarily be physical cruelty. A eour-e 
of conduct which, it persisted in, would 
undermine the health of the wile, is a 
sufficient justification for refusing to 
the husband a decree for restitution of 
conjugal lights. In Kelly w Kelly (£•) 
it was held “ If force, whether physical 
or moral, is systematically exerted, to 
compell the submission ot a wife to such 
a degree and during such a length of time 
as to injure her health and render a serious 
malady imminent, although there te no 
actual physical violence such i.s would 
justify a decree, it is legal cruelty and 
entitles her to a judicial separation." In 
that case, the husband adopted a deliber¬ 
ate system of conduct towards his wife 
with the view of binding her to his anti.o- 
rity. No physical violence wrs found 
against the husband but only a course of 
conduct which was a kind <>! tyranny 
to the wile. ChauueJl, B , in -be course 
of the judgment o>serve- : I' would te 

difficult to frame a definition ol legal 
cruelty which should te applicable to all 
the cises which lwy arise. The object 
of the Matrimonii l Court in exercising its 
jurisdiction in decreeing for judicial sepa¬ 
ration for cruelty is to free the injured 
consort from a cohabitation which has 
been rendered, or which there is imminent 
re sen to l eliove, will be rendered, unsafe 
1 >v ib-usage of the party eonipb>h,eb 
of. It s obvious that the modes by woo a 
one of two married persons m< y in, j < » !w* 
lire or the health of the other insecure ; iv 

(-•) (1828) 1 Hag. Bee. 103; 1*. * p. *; .. 

is) 11870) 2 P. & J). vj; V) j, 1, 

. 1. T. 3085 itt \V. R. 70;-. 
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infinitely various, but as often as perverse 
ingenuity may invent a new manner of 
producing the result the Court must 
supply the reined}' by separating the par¬ 
ties." In Bethune v. Bcthune (q). The 
President of the Probate Division Sir James 
Hannen gave a decree for divorce on 
the ground of adultery coupled with cruelty 
the cruelty consisting of p long course 
of system itic neglect and insult. The 
law is summed up in Halsbury's haws of 
England, Vol. ib, section 07b:' “ A couise 
of conduct calculated to break the spirit 
of the sufferer (more usually the wife! 
continued till health breaks down or is 
likely to break down under the straiusome- 
times termed ‘ constructive cruelty ’ is 
also a ground for relief ", and reliance is 
placed for the proposition upon a number 
of cases. In India there are cases in which 
it was held that it was not necessary to 
prove physical violence in order to deny 
the husband a decree for restitution of 
conjugal rights: Vide Thompson v. Thomp¬ 
son (4) a .d Armour v. Armour (5). 

The facts proved in this case are suffi¬ 
cient, in iny opinion, to deny the plaintiff 
the relief claimed by him. When a hus¬ 
band, who is guilty of a course of con¬ 
duct which would be regarded as cruel 
to the wife, conies before a Court seek¬ 
ing its aid to conipell his wife to submit 
to his embraces, it is the duty of the Court 
to see whether the health of the wife is 
likly to suffer by forcing her against her 
will to live with him. The observations 
of Lord Brougham in Paterson v. Paterson 
(to) seem to be peculiarly applicable 
lo the present case: "If the husband, 
without any violence or threat of violer.ee 
lo the wife,—without any maltreatment 
endangering life or health or leading 
;o :v.\ apprehension of danger lo life 
or licit ’ 11;.—were to exercise mere 
tyranny, to utter constant insults, vitu¬ 
peration, scornful language, charges of 
gross offences (utterly groundless), charges 
of this kind made before her family, her 
children, her relations, her friends, her 
servants, insulting her in the face of the 
world, and of her own domestics, calling 

(0) ( 18 o 1) 1 *. 205; co r,. J. i\ jS; 63 b. T. 
259. 

.(10) (18.50) 3 IT. b. C. 308 at p. 328 88 R. 

R. 101; 10 J;. R, 130. 
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upon them to join in those insults, and ‘to 
treat her with contumely and with scorn — 
if such a case, were to be made-out, Yr 
. even s 10rt of sueli a -case, viz., injurious 
treatment, which would make the married 
state impassible, to be endured, rmdetin” 
l'fe itself almost unbearable, then I think 
the probability is very high that the Con¬ 
sistory Courts of this country would so far 
relax tlie rigour of their negative rule, at 
present somewhat vague, as to extend the 
remedy n a divorce a mensa et thoro to a 
case, such as I have put." This observation 
was made before the Matrimonial Causes 
Act gave a salutory relief in hard cases. 
The facts found in this case are: — 

1. The husband charged the wife with 
the attempted murder of her husband 
by poison. 

2. He insulted her on more than one 
occasion and called her by the most vile 
epithet. 

3. He treated her with loathing and 
disgust and abused her when she took 
some butter-milk to him, ana he expressed 
his disgust by getting up from his unfinis¬ 
hed meal. 

4. He sent word through a servant that 
if she went back to him she would be 
dragged out by a pariah and slipered. 

5 * He threatened her with violer.ee 
by saying that he would hash her to pieces 
with a knife and allowed the second wife 
to abuse her and to say that she (mean¬ 
ing the first defendant) deserved to be 
made to stand in the road and be spat 
on by passers by, that it was enough that 
she had not wrung its (child's) neck and 
thrown it into the well aiul that if she 
touched the child again she would be 
beaten with a broom-stick. 

6. He used personal violence by pushii g 

her by the neck. The mother-in-law 

• 

and the peternal aunt who treated her 
with kindness turned against her after 
the charge of an attempted murder was 
ventilated by the husband. 

I think these circumstances are sufficient 
to make out cruelty under the English Law. 
But in India where the conditions are dif¬ 
ferent it is not necessary to impli city follow 
the precedents of the Ecclesiastical Courts 
in considering what is equitable in the 
circumstances. The Indian Courts are 
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Courts of justice, equity, and good con¬ 
science and though a decision of the House 
of Lords is to be regarded with the utmost 
respect, yet it is not binding upon the 
Indian Courts and where the decision rests 
not upon the principles of the Common Law 
but upon the peculiar principles of the 
Ecclesiastical Law of England, the Courts 
in India are not bound to follow the de¬ 
cisions # for the simple reason that the 
Ecclesiastical Law of England is not the 
law of this country and monogamy, so far 
as the husbad is concerned, is not the rule 
of Hindu Law. The Hindu Law does 
not recognise any divorce. It permits 
a husband to have as many wives as he 
likes. The husband in this case had no 
marital relations with his wife.—the first 
defendant—for a period of more than seven 
or eight’years and it would be cruel now 
to force the wife to go back to the husband 
against her will. 

Mr. Krishnaswami Aiyar argued that 
the plaintiff was anxious to have his wife 
back, that he had repented of his past con¬ 
duct and that he is willing to treat her 
as a wife should be. He also urged that 
in country places personal violence to¬ 
wards the wife by the husband is excusable 
and that we should not apply to the parties 
the principles which would govern a case 
where the parties are educated and en¬ 
lightened. I am not prepared to believe 
that domestic relations in the moffa si l 
and in the country places areas described 
by Mr. Krishnaswami Aiyar. No doubt 
sometimes, the Hindu society overlooks 
personal violence to the wife by the hus¬ 
band, but when a Court's intervention 
is asked for, the Court should not be guided 
by the public opinion, in a country village, 
but by what is just and equitable in the 
circumstances. In this case the plaintiff 
is a .man of influence in his own village. 
There, is no public opinion at all in that 
place. Is there safety or security for the 
wife if the husband chooses to charge 
her again with an attempt to poison him 
and hands her over to the Police on his 
becoming slightly ill and for which illness 

he could not find anv reason ? There is 

• 

no guarantee that the suspicion "liich 
he once entertained will not be lcvived 
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again if he or his second wife or his second 
wife's child should fall ill. If he was really 
anxious to have his wife back, he could 
very well have gone to her and offered to 
treat her properly. When the maintenance 
proceedings were before the Sub-Divisional 
Magistrate, he suggested that the parties 
should settle the matter out of Court 
and the plaintiff, in order to make out that 
he was willing to settle the matter, sent 
his handyman to fetch his wife and she 
rightly refused to go with him as she thought 
that the plaintiff was attempting 1o dupe 
her. If lie was in earnest, he could have 
sent liis peternal aunt or any of his female 
relations to fetch her. I am not prepared 
to put any faith in the protestations of 
Mr. Krishnaswami Aiyar on behalf of his 
cleint. A Hindu wife looks upon her 
husband as her Lord and Master and she 
has no happiness outside her husband's 
house. Knowing the conditions in India 
as we do, I am not prepared to believe that 
a Hindu wife would stay away at the in¬ 
stance of her father or other relations when 
there was no sufficient reason for her con¬ 
duct, for she considers her husband’s home 
is her proper place and she would not leave 
it without the gravest reason, as she has 
nothing to look forwrrd to here or here¬ 
after. There is a civil suit pending in 
which the wife seeks to recover her jewels 
from the husband. I am satisfied that the 
plaintiff 1 f s brought this su.it only 
to satisfy his vanity and to defei t the order 
made in favour of the wife for maintenance 
and tin’s suit is not a. bon ? fide attempt 
to get b; ck his wife t o cento le lie merit? 1 
relations. I consider the facts established 
sufficient cruelty on the pi it t»f the hus¬ 
band which would justify tlie Court in 
refusing the plaintiff the relief lie seeks. 
The case might perhaps be different if 
the Court is asked to dissolve the marriage, 
but in a case of restitution of conjugal 
rights, the Courts need not consider what 
would be sufficient to grant a divorce accord¬ 
ing to the Matrimonial Law of England. 
On the other hand, before passing a decree 
in favour of the husband the Court should 
be satisfied that by giving its aid to him 
it does not thereby endanger the life, lii.’ij, 
li 1 city or the health of the wife. Ii there 
ir. ngir loamy i_»f these, llie Lor.rt would 
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be amply justified in refusing to give a 
decree for restitution of conjugal rights. 

The learned Judge has decreed sepo- 
r.vte residence to the wife. There is no 
counter-claim by the defendant to the 
plaintiff’s suit and I do not see how the 
Court could grant a decree for separate 
residence when there is no proper claim 
for it. That portion of the decree 
of the lower Court should be expunged. 

!n the result, the appeal fails and is dis¬ 
missed with costs. 

V N. v. Appeal dismissed. 

N. II. 


PATNA HIGH COURT. 

Appeal FROM Appellate Order No. 19 

or 1923. 

June 12, i 9 2 3 - 

Pcsenl :—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Kulwant Sahay. 

J BHAGWAT PRASHAD SINGH- 

J UDGMENT-debtor Appellan 1 

versus 

1 UVARKA PRASAD SINGH and others 

■ 1 _ DECREK-H01.DKRS—respondents. 

Limitation Act (IX of19*). S,k I. Aft.** 
-Civil Procedure Code (.let 1 ofujob ), O. A A , 
rr u ton —A ppHccUion for execution, requirement* 
'(■-Return of execution application Jor additional 
/Jt. ce-clurHcenot paid. 

, Llvther “in accordance with ltoy —-Vcene 
) l0 l ' ; rerat— Verification of application by a... 

"^ The fact Ui.«t .111 execution application rctcnied 
tr.f a me ml incut is not amended and re-bled vnt 1 
the time allowed, does not necessarily make he 
• oolication one not in accordance with Jan tor tile 

Alt- IS, of Schedule I to the Limita¬ 
tion Act. ip. 1 !''■ c °h 

Copal Srt/i v. hoik 1 hocr. 


c. 217: 1- Iml - 


Dec. (X- S.) 1 1 5. followed. 

Older XXI, rr. 11 to i.j gives the particulars 
wl, : ch the law requires to he stated in an appnea- 
Oo - for execution. If the application conforms 
w th tlujse rules and is presented on a property 
-tamped paper, it must be taken to have been 


properly presented in accordance with law, even 
though it is returned for some other reason, [p. 
175, col. if] 

An execution application was returned for 
supplying a copy of the Record of Rights concern¬ 
ing the property sought to be made liable in exe¬ 
cution and for payment of Court-fee on the addi¬ 
tional amount of interest claimed between the 
date of the plaint and the date of the application. 
The order was not complied with. Within three 
years another execution application was made 
and the question was whether the previous ap¬ 
plication operated to save limitation : 

If eld, that assuming these were matters 
which the Court might have required to be 
done, a failure to do them could not affect the 
validity of the application as such, and that 
under Art. 182 of Sell. I to the Limitation Act 
the later application filed within three years 
from it was within time. [p. 176, col. 1.] 

Under O. XXI, r. 11 (2) of the Civil 
Procedure Code it is not necessary that an exe¬ 
cution application should be verified by all 
the applicants where there are more than one. 
It may well be that some of them may not be 
acquainted with the facts of the case. It would 
be straining the language of the rule too far to say 
that where there are more applicants than one, 
the verification should be signed even by those 
who are not acquainted with the facts of the case 
or that where one or more are acquainted with 
the facts, their verification is not sufficient, 
[p. 176, col 1 ] , . . 

Appeal from an order of the District 
Judge, Gaya, dated the 17th May 1922, 
confirming an order of the Additional 
Subordinate Judge, Gaya, dated the 
17 th May 1922. 

Mr. S. Dayal, for the Appellant. 

Mr. 5 . K Mitter, for the Respondent. 


JUDGMENT. 

Miller, C* J. —The question for deter¬ 
mination in this appeal is, whether an 
Application for execution of a decree filed 
y\ the 9th April 1922 is barred by J init¬ 
iation. The judgment-debtor, who is the 
ippellaut before us, contended before the 
Additional Subordinate Judge that the 
lecree was time-barred on the ground that 
more than three years had passed since 
he last application for execution. The 
question depended upon whether a pre¬ 
vious application for execution presented 
311 the 2-jtli April 1919 was duly made 
in accordance with law within the meaning 
nf Art. 1 82 (v) of the I'iist Schedule of the 
Indian Limitation Act. It is admitted 
that if the application ot the 24th April 
1019 was dul\ made in accordance witty 
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few the present application is not time- 
birred. 

The learned Subordinate Judge found 
that the previous application was duly made 
in accordance with law and dismissed the 
judgment-debtor's objection. His de¬ 
cision was affirmed on appeal to the Dis¬ 
trict Judge. From that decision the judg¬ 
ment-debtor has preferred the present 
appeal to this Court. 

• The validity of the application of the 
24th April 1919 is challenged on three 
grounds, (1) that a copy of the Record 
of; Rights was not filed together with 
the application ; (2) that no Court-fee was 
paid tor the additional amount of interest 
claimed between the date of the plaint 
and the date of the application, and (3) 
that the application was not verified bv 
all the decree-holders. When the pre¬ 
vious petition for execution was presented 
it. was endorsed by the Sherishtadar of 
the Court with a note that no Court-fee 
qu the increased amount of interest was 
filed and that copy of the Record of Rights 
was not filed, but that a written transla¬ 
tion of the verification which was in the 
mahajani character had been supplied. 
On the same day, the .1.4th April 1919, 
the Subordinate Judge passed the follow¬ 
ing .order :— 

Return the execution petition tor need¬ 
ful and to b: re-filed iu io days from this 
date. •' 

That order apparently meant that the 
decree-holders were to pay the additional 
Court-fee and supply a copy of the Record 
of Rights within 10 days. The order 
was not complied with but the present 
petition was presented within three years. 
In my opinon, it was not necessary that 
the previous application should be returned 
*? r the purposes mentioned. Order XXI, 
rr. 11 to 14, of the Civil Procedure Code 
gives the particulars which the law requires 
to be staled in an application tor exe¬ 
cution. If Inc application conforms with 
those rules and is presented upon a pro¬ 
perly stamped paper I think it must be taken 
to have been properly presented in accord¬ 
ance with law. Rule ly of tire same Order 
prescribes the course which the Court 
shall take when the application does not 
conform with the requirements of rr. 
II to i-| and provides that the Court shall 


ascertain whether such of the requirements 
of those rules as are applicable to the case 
have been complied with. If they have 
not been complied with, the Court is em¬ 
powered either to reject the application 
or to allow the defect to be remedied within 
a time to be fixed by it. It further provides 
that where an application is amended 
under the provisions mentioned, it shall be 
deemed to have been an application in 
accordance with law and presented on the 
date when it was first presented. It may, 
perhaps, be inferred from this that where 
the application is returned on the ground 
that the'requirements of the rules have 
not been complied with and is not amend¬ 
ed within the time fixed it cannot be re¬ 
garded as having been presented in accord¬ 
ance with law. It is nowhere stated, 
however, that where the application con¬ 
forms with the prescribed requirements 
and is returned for some other reason it 
snail not be deemed to have been presented 
in accordance with law. On referring 
to rr. 11 to 14 no provision is 
found for the payment of any Court- 
fee on the amount claimed in excess of that 
covered by the Court-fee paid together 
with the plaint, or ior supplying a copy 
of the Record of Rights, and, assuming 
these were matters which the Court might 
require to be done, the failure to do them 
cannot, in my opinion, affect: the validity 
of the application as such. It was con¬ 
tended. however, that the failure to supply 
the additional Court-fee was a. fatal defect 
i'\ the application. The application was 
presented with an S-arinas stamp, which 
is admittedly in accordance with the re- 
q 111 lemonts of Schedule II ot the Court- 
hees Act, then in force, lor applications 
of tins nature. The authorities are not 
uniform on the question whether additional 
Court-lee is payable 011 interest which 
has accrue 1 on the decretal amount since 
tne date of the suit arid for which no Court- 
Ice has been paid with the plaint. But 
assuming, without deciding, that it was 
wit Inn the competency of the Court to re¬ 
quire payment of the addition.,! Cor.it- 
k-‘ .ctorc it would order execution to 
proceed 1:1 respect of the ad. littor al amount 
cktimed, sue:- a lee was in no sense a Coiui- 
lc . pay.to.e on an application, for exc- 
ciitiou. It was, ii liable at ail, a Court- 
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fee payable on the plaint in respect ot a 
part of the subject-matter in dispute which 
could not be estimated at the time when 
the plaint was presented, and which it 
is not usual to exact at that time. The 
failure to pay this fee would, at the most, 
entitle the Court to hold its hand and 
refuse to allow execution to proceed or to 
dismiss the application if the fee should 
net be paid within Ui? time ordered but 
its non-payment cannot invalidate an appli¬ 
cation for execution properly stamped in 
accordance with the requirements of 
the Court-Fees Act and containing the 
particulars required by the provisions of 
O. XXI, rr. ii to 14. But it was fur¬ 
ther contended that once the application 
was returned lor a mew!meat it could no* - 
be regarded as an application in accord¬ 
ance with law within the meaning of Ait. 
1S2 of the Limitation Act unless the amend¬ 
ment was made within the time ordered 
and the application again presented. I11 
support of this argumnt the case of Go pal 
Sah v. Jankl Kotr (1) was relied on, but 
in that case the original application did 
not contain all the particulars required 
by section 235 of the Code of 18S2 (now 
O. XXI, r. 11), and it \vvs returned lor 
amendment within a specified time. The 
order requiring amendment was not com¬ 
plied with and it cannot be said that the 
application was ever properly presented 
in accordance with law. In the present 
case the application was not returned 
on account of any defect in supplying 
nroper pnrticulrs. I11 the case relied on 
it is true a broad proposition was laid down 
that once the application is returned for 
amendment of any kind, even though 
the defects had not vitiated the 
application, it could not be regarded 
subsequently as made in accordance 
with law unless the defects had been 
cured within tiie time allowed. It was 
n»»t necessary on the facts of that case to 
l:i\ down any such broad proposition, 
and the judgment in that respect was 
criticised and not. followed hi the later 
of Mathura Pro sad v. Anrtrago 
Ko:r (.') decided by the same High Court 
in 1910. In my opinion the broad propo¬ 


sition there stated cannot be supported" 
upon a proper interpretation of the rules 
ol O. XXI or upon general principles 
and should not be followed. 

The only other question which was raised 
was toat the application was not verified 
by all the decree-holders. The application 
was signed by all the decree-holders and 
was verified by all except one. O. 
XXI, r. it (2), provides that save as other¬ 
wise provided by sub-rule (1) every appli¬ 
cation for the execution of a decree shall be 
in writing signed and verified by the appli¬ 
cant or by some other person proved to the 
satisfaction of the Court to be acquainted 
with the facts ot the case. The verifica¬ 
tion in the present case was clearly signed 
by persons acquainted with the facts of 
the case and as they were themselves the 
decree-holders it may be presumed that 
the Court was satisfied that they were 
acquainted with tire facts of the ease. 1 It 
does not appear to me that the application 
need be verified by all the applicants. 
It may well be that where there are a num¬ 
ber of decree-holders, some of them are not 
acquainted with the facts of the case, and 
all the law requires is that the application 
should be verified by some person proved 
to the satisfaction of the Court to be ac¬ 
quainted with the facts of the case. I 
think it would be straining the language 
of the rule too far to say that where there 
are more applicants than one the verifi¬ 
cation should be signed eveu by those who 
are not acquainted with the facts of the 
case or that where one or more me acquaint-' 
ed with the facts of the case their veri¬ 
fication is not sufficient. In my o2>inion, 
this appeal rails and should be dismissed 
with costs. 

Kulwant Sahay, J.—I agree. 

n. 11. Appeal dismissed . 


(x*. S3 C. 21 7 1 \2 I lid. Dec. (:?. S.) i^5- 
Uj 5‘lnd. Cos. 379! 14 C. W, N. 4S1. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 103 of 1922 

May 14, 1923. 

Present: —Mr. Justice Gokul Prasad. 
HARDIAE —Plaintiff—Appellant 


versus 

ALAM AND OTHERS—DEFENDANTS— 

Respondents. 

Lambardar, powers of — Leas8 of Zemindari land . 
A lambardar has authority, with reference 
to a particular season, to grant a lease of zemin- 
d'tri land. 


Second appeal against a decree of 
the Subordinate Judge, Jhansi, dated 
the 17th of September 1921. 

Mr. Haribans Sahai, for the Appellant. 

Mr. Kumuda Prasad, for the Re¬ 
spondents. 


JUDGMENT.—-This is a* plaintiff's 
appeal arising out of a suit for recovery 
of certain crops, or, in the alternative, 
the value thereof. The plaintiff’s allega¬ 
tion was that he had sown wheat, 
lahi and mustard in 4 bighas of alluvial 
land bearing No. 169, that the defendants 
Nos. 1 to 9, having colluded with the 
Patwari, the defendant No. 10, forcibly 
cut away the c ops sown by the plaint¬ 
iffs about the 20th of March 1921. 
The defendant No. 10 is the Patv.ari 
of the village and was to receive one- 
tenth of the crops to be appropriated 
by defendants Nos. 1 to 9. The plaint¬ 
iff again sowed some wheat, eUetra. 
on' another plot of 7 bighas but the 
defendants Nos. 1 to 9 in collusion 
with defendant No. 10 cut and removed 
the crops. The plaintiff, therefore, brings 
the suit for recovery of the grain removed 
by the defendants or Rs. 347 the value 
thereof. 


The defence of the defendants Nos. 
1 to 9 was that they had been plough¬ 
ing and sowing the field in question 
as it emerged from the river every 
year and had always been reaping the 
crops, that in the year in dispute they 
ploughed and sowed it as usual under 
a lease of Bn ado a Sambat 1977 given 
by- Shah Qutubuddin, the lambardar 
<md that the plaintiff had uever sowed 

t2 
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the field in question nor had he anY l 
right to the crops. • They also contenders 
that there was no collusion betwee n 
them and the defendant No. 10. 

Defendant No. 10 denied any collusion 
with the other defendants and a’leged 
that the defendants themselves sowed 
the crops and reaped them. 

The First Court came to the conclu¬ 
sion that Qutubuddin, the lambardari 
had authority to grant the aforesaid 
lease and the defendants Nos. 1 to 9 
did, as a matter of fact, cultivate the 
plot in dispute. It further found that 
the plaintiff had no right to institute 
the suit and that the Pa*wari was not 
in collusion with the defendants. It 
did not decide the question of the value 
of the crops alleged to have been re¬ 
moved and 1 on these findings dismissed 
the suit. 


The plaintiff went up in appeal. The 
learned Judge of the lower Appellate 
Court has rightly found that the patta 
given by Qutubuddin was not for a 
period of more than a year and that 
the rent reserved could not be said 
to have been more than Rs. 100 , in 
value. The patta, therefore, did neither 
require stamp nor registration (see, in 
this connection, Schedule I, Art. 35, 
Exemption A, of the Stamp Act of 1899, 

also Government Order No.—yniLI — 5 ~* 

dated the 3rd of December 1885 pub¬ 
lished in the N.-W. P. Gazette of 1885/ 
Part I, page 579). The lambardar has 
a right to give a lease of zemindari/ 
property having regard to the particular 
season [vi.ie the case of Muhammad 
Kazim v. Miyan Khan (i)j. In this 
case having regard to the words of the 
patta and specially to the fact that the 
land gained by alluvion was to be measur¬ 
ed later on, this patta could not refer 
to more than that particular year. There 
was no certainty that the same land 
or the same quantity of land would 
emerge front the river the succeeding 
year. This patta could not, theru* 


( 1 ) 4 a. h: j. 53 k ; a. 
A. 554 • 
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fore, be. said to-be orte for more than 
one year nor could it be said that the 
rent reserved was more than Rs. ioo. 
This patta by the lambardar was, there¬ 
fore, valid and the defendants were 
justified in cultivating the land. The 
lease was, therefore, admissible in evi¬ 
dence and required neither a stamp- 
duty nor registration. These were 
the only grounds pressed in the appeal. 
Under these circumstances, it is not 
necessary to consider the question whe¬ 
ther a second appeal lies or not. The 
appeal, therefore, fails and is dismissed 
with costs. 

N - Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal i-rom Original Decree No. 188 

ok 1921. 

February 14, 2923. 

Present: —J ustice Sir Asutosh Mookerjee, 
• *' Kl\, and Mr. Justice Rankin. 
BENOY BHUSAN ROY— Defendant 

—Appellant 

versus 


DHIRENDRA NATH DE—Plaintiff- 

Respondent. 

Transfer of Properly Act ( / V oj 1882), s. 59— 
Mortgage-deed — Due execution — Attestation — Bur¬ 
den oj proof — Presumption — Recitals , value of— 
Evidence Act (J of 1*72), s. 70— Admission of 
execution—Admission by representative of execut¬ 
ant, value of 

A mortgage-bond is not duly executed and opera¬ 
tive as a mortgage unless it is in fact signed by the 
mortgagor in the presume of at least two witnesses 
who sign the document as attesting witnesses. 
|> 179, co!. 2.} 

Shamu Palter v. Aldul Kadir Rowthan, 
id I ml. Cas. 250; 39 I. A. ^ 1S; 35 M. 607. 16 C. L.’ 
J. 59d; id C W.N. 1009; 23 M.L.J. 321; 12 M. L.T. 
M'S h-o-) M. W. N. 935; 10 A. L. J. 259; 14 Bom. 
I.. E- 1“M f P. C.), Gauga Pershud Singh 
v. tshn /*< r ho a Singh , .,5 Ind. Cas. 1; 17 C. J.. J. 

51*8 -1 r J “ "’• no: id A. J,. J. 409; 34 M. J,. J. 

MV- ** - X 097; 20 Beni. L. K. ,587; 23 M. 

L. T.,*$S. (101b) M. \V. N. 382; 8 L. \V. 170; 45 C. 
7^b:' | s I. A. 93 (P. C.), referred to. 

J't is in* nml enl on the part\ who relics on a 
lUoHee.g'- instrument to establish tJiat the docu¬ 
ment w.iis .ittesled as required by Jaw. fp. 170 
cols. 1 -'.‘J . . 

< hard) 1 li'h ad in V. Kailas Chandra 
Bi*l. lai. A J C. L. J. 37 ■>; 27 C. \V. N, 

(1 1 *2 ;) .\ 1 . K. (C ) 1 -1 *9. referred to. 


,, n„ -ast yl a, mortgage-deed, one of tile attest- 
jpr v.ituesA-S’d* po.ed that he saw the execution 


and signed as an attesting witness while t be 
other said that he affixed his signature as a 11 
attesting witness at the request of the mortgagor 
but was unable to recollect whether he actually 
saw the execution of the document. Further-it 
appeared that when the document was presented 
for registration, the second witness identified 
the executant, who, in his presence, admitted 
execution before the registering officer : 

field, that, under the circumstance, an inference 
might fairly be drawn that the requirements cf 
the law were fulfilled, fp. 180, col. 1.] 

Jogendra Nath Mukhopadhya v. Nitai Chum 
Bundopadhya, 7 C. W. N. 384, Ram Dei v. Munna 
Lai, 38 Ind. Cas. 175; 39 A. 109; 14 A. L. J. 1041, 
Uttam Singh v. Hukam Singh, 38 Ind. Cas. 631; 
39 A. 112; 15 A. L. J. 167. Shib Dayal v. Sheo 
Ghulam, 38 Ind. Cas. 694; 39 A. 241; 15 A. L. J., 
164, Venkata Reddi v. Muthu Pambulu Naich t 
60 Ind. Cas. 554 ; 39 M. L. J. 463, referred to. 

Where a mortgage-bond contains a recital 
that the consideration had been recieved .by th& 
executant, the burden lies upon the executant or 
his representative to prove that the recital was 
untrue and to satisfy the Court how he became a 
party to a document which contained an untrue 
recital, [p. 181, col. 2; p. 182, col. 1.] 

Pulli Bibi v. Bassirudi Midha. 4 B.L. R.(F. B,) 
53; 12 W. R. (F. B.) 25, Rajah Sahib Pcrhlad 
Sem v. Baboo Budhoo Singh, 12 M. I. A. 286 at 
p. 307:2 Suth. P. C. J. 225: 2 Sar. P.'C. J. 429; 20 
E. R. 347 . Ali Khan Bahadur v. Indar Per shad, 23 
I. A. 02; 23 C. 950; 7 Sar. P. C. J. 63; 12 Ind. Dec. 
(n. s.) 631 (P. C.)., Brajeshware Peshakar v. 
Budhanudii. 6 C. 268; 7 C. L. R. 6; 3 Ind. Dec. 
(n. S.) 175, Bisheswar Dayal v. Harbans Sahay, 
o C. L. J. 6591 3 M. L. T. 38 and Rahimjan Bibi 
v. I man j an Bibi, 15 Ind. Cas. 698; 17 C. L. J. 173, 
referred to. Y 

•Under section 70 of the Evidence Act an ad¬ 
mission by the representative of a party to an 
attested document of its execution by the party, 
cannot be treated as an admission by the party 
himself, [p. 179, col. 1.] 

Appeal against the decree of the Subordi¬ 
nate Judge Second Court, Midnapore, 
dated the 12th of May 1921. 

Babus Mahendra Nath Roy and 
Maninathanath Roy, for the Appellant. 

Babus Brojolal Chakravarti, Raniani 
Mohan Chatterjec and Ra maprasad 
Mookerjee, for the Respondent. 

JUDGMENT. —This is an appeal by 
the defendant in .a suit to enforce 
a mortgage security. The document 
was executed on the 27th March 
1911 by the father of tire defendant m 
favour of the father of the plaintiff to se¬ 
cure a loan of Rs. 35,00 which was to carry . 
interest at the rate of 2 per cent, per month. 
The suit was instituted on the 9th 
ary 1920 by .the sou of the mortgagee' 
against the son of the mortgagor. Tl}£ 
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plaintiff stated- that as the original 
document had been lost, he produced 
a certified copy from the Registration 
Office. The defendant contested the 
claim on a two-fold ground; namely, 
first, that there was no valid mort¬ 
gage-bond, executed and attested in confor¬ 
mity with the provisions of section 59 of 
the Transfer of Property Act; and, secondly, 
that no consideration had been paid on the 
basis of the mortgage transaction. The 
Subordinate Judge has overruled these con¬ 
tentions and has decreed the claim. On 
the present appeal, that decree has been 
assailed on each of the two grounds urged 
in the Trial Court. 

As regards the first objection, the Sub¬ 
ordinate Judge held that section 70 of the 
Indian Evidence Act rendered it unneces¬ 
sary for the plaintiff to prove execution 
and attestation of the bond, inasmuch 
as the defendant, in his written statement, 
admitted execution of the bond .by his 
father. This view cannot be supported. 
Section 70 provides that the admission of 
a party to an attested document of its 
execution by himself, shall be sufficient 
proof of its execution as against him, though 
it be a document required by law.to be 
attested. The Subordinate Judge inter¬ 
preted this section to mean that the ad¬ 
mission by the representative of a party 
to an attested document may be treated 
as sufficient proof of its execution. This 
view is unsustainable on the plain langu¬ 
age of the section. The section speaks of 
an admission by a party to an attested do¬ 
cument of its execution by himself, that 
is, of its execution by the party concerned. 
An admission by the representatives of 
a party to an attested document of its exe¬ 
cution by the party cannot be treated as 
an admission of the party to an attested 
document of its execution by himself. 

Apart from this, there is an additional 
difficulty in the way of acceptance of the 
view taken by the Subordinate Judge. 
In the present case, no doubt, the defend¬ 
ant admitted that the bond was executed 
by his father. At the same time, lie 
specifically denied that the bond had 
been duly attested as required by 
law. In such circumstances, it i$ ( incum¬ 
bent up 'n the party who relies upon the 
mortgage instrument to establish that the 


document was attested as required by law. 
The case is covered, not by Nibaran Chandra 
Sen v. Nagendra Chandra Sen (1) ; • 
Satish Chandra Mitra v. J&gendra Nath 
Mahalanobis (2), but by Arjun Chandra 
Bhadra v. Kailas Chandra Das (3). It 
is consequently necessary for us to examine , 
whether the document has. been proved . 
to have been duly attested. ' - 

It is not disputed that a mortgage-bond 
is not duly executed and cannot operate 
as a mortgage unless it is in fact signed 
by the mortgagor in the presence of at least 
two witnesses who sign the document as 
attesting witnesses; Shamu Patter v, Ab¬ 
dul Kadir Rowthan (4) and Ganga Per shad, 
Singh v. Ishri Pershad Singh (5). We 
must accordingly examine whether this 
document was in fact signed by the mort¬ 
gagor in the presence of at least two; 
persons who affixed their signatures . 
as attesting witnesses. The original 4 
has been lost and we have on the 
record only a certified copy obtained from , 
the Registration Office. The document, 
shows, on the face of it, that it was signed;, 
by the executant Rakhalraj Ray. :*This ■ 
is, indeed, admitted by the defendant.- 
At the foot of the document we have- the/: 
signature of the scribe Soshi Bhushan Ray*-. 
Thereafter follow the names of two persons T 
who are described as witnesses; these names 
are Haran Chandra Cliatterjee and Bhushan ; 
Chandra Das. The document was execute 
ed on the 27th March 1911- and, .as the , 
endorsement made by ' the Registering 
Officer shows, was presented for registra¬ 
tion on the same day by the mortgagor 
Rakhalraj Rav. He admitted execution 
and was identified by Bhushan Chandra 
Das whose name appears on the' deed as 
that of an attesting , witness. On 


(1) 44‘Iud. Cas. 984; 22 C. W. N. 444.- 

34 Ind. Cas. 862; 44 C. 345: 20 C. W. N. 10441 

24 C. h. J. i 75 - • ut ; . 

(3) 70 Ind. Cas. 53-2; 3 ^ C. L.. J. 373 ; 27 C*. W, 
N.2O3; ( 19 - 23 ) A. 1 . R. (C) 149. 

(4) 16 Ind. Cas. 250; 39 I- A. 218; 33 M. 007; 
16 C. L. J. 596; 16 C. W. N. 1009; 23 M. I,, j. ,.i; 
12 M. L. T. 33 s ; (191-2) M. W. N. 935, 10 A. h. J. 


2591 14 Bom. h. R. 1034 (1 . C..). 

( 5 ) 4 5 lad* Cas. 1; 27 C, h. J. 548; 4 

16 A. L. J. 4 ° 9 ; 34 M. U J. 54 3 ; -- *• 
_*o Bom. L. R. 587; 23 M. h. T. 388; 
N. 382. 8 Lv W. 176; 45 C. 748; jj 1 . 
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the strength of this admission of exe¬ 
cution, the registration was completed. 
In the Trial Court, the scribe Soshi Bhu- 
shan Roy, though summoned as a wit¬ 
ness, did not appear to give evidence. 
Haran Chandra Chatterjee was examined on 
commission. Bhusan Chandra Das was 
duly summoned and was present in Court 
on the 18th March 1921; but when the trial 
actually commenced he was not found and 
accordingly was not examined. The 
examination of Bhusan Chandra D?s might 
not have been insisted upon by reason 
of the erroneous view taken by the Sub¬ 
ordinate Judge as to the scope of section 
70 of the Indian Evidence Act: we conse¬ 
quently- decided to give an opportunity 
to the parties to ex inline Soshi 
Bhushan Ray and Bhusan Chandra 
Das. It was further alleged in the 
course of the argument that. Haran 
Chandra Chatterjee, on the ground of 
pretended illness, avoided the Court, 
and was examined on commission. 
We accordingly decided to summon Haran 
Chandra Chatterjee also for examina¬ 
tion in-this Court. These three persons 
have been examined here. Soshi Bhushan 
Ray admits that he acted as the scribe; 
hut he states that he was not present when 
the document was actually executed. 

Haran Chandra Chatterjee adheres to the 
statement he made in the Trial Court that 
he was present at the time of execution 
of the document, that he saw the execut¬ 
ant affix his signature thereto and that lie 
thereafter put down his own name as that 
of an attesting witness. Bhusan Chandra 
Das states that at the request of the mort¬ 
gagor he became a witness to the do¬ 
cument. He admits that he did affix his 
signature to the document but he has no 
recollection of any other circumstances 
in connection with the execution of the do¬ 
cument. He admits, that, on the day of 
execution, lie was later on present at the 
Registration Office and that he identified 
the mortgagor Rakhalraj Ray when the 
latter admitted execution before the regis¬ 
tering ofliceT. The question thus arises 
'■vhctliet on tlu facts stated, the inference 
:nay legitimately lie drawn that the re¬ 
quirements of section 59 of the Transfer 
of Property Act have been fulfilled ; in other 
words, whether Rakhalraj Ray cxe- 

*1 *»••%. 


cuted the document in the presence of two 
persons who saw him execute the document 
and became attesting witnesses. As re¬ 
gards Haran Chandra Chatterjee there 
can, in our opinion, be.no doubt that he was 
present, that he did see the execution and 
that he affixed his signature as an attest¬ 
ing witness. As regards Bhushan Chandra 
Das, we accept his testimony that he was 
present and affixed his signature as an 
attesting witness at the request of the mort¬ 
gagor. But he was unable to recollect 
whether he actually saw Rakhalraj 1 Ray 
execute the document. The appellant 
contends that such evidence as this does 
not entitle the plaintiff to treat the docu¬ 
ment as a valid mortagage-deed. We 
are not prepared to accept this contention 
as well founded. 

The principle applicable to cases of this 
character was considered by this Court 
in Jdgendra Nath Mukhopadhya v. Nitai 
Churn Bwidopadhya (6) by the Allahabad 
High Court in Ram Dei v. Munna Lai 
(7), XJttam Singh v. Hukam Singh (8) and 
Shib Dayal v. Sheo Ghulam (9) and by the 
Madras High Court in Venkata Reddi v. 
Muthu Pambulu Naick (10). In the first 
of these cases, Jogendra Nath Mukhopadhya 
v. Nitai Churn Bundopadhya (6), the mort¬ 
gage-deed, on the face of it, showed that 

it was attested bv two witnesses. One 

• 

o*. them was the writer, but he denied exe¬ 
cution of the deed by the mortgagor. This 
denial, however, was found to be false 
by the Court of Appeal below. The other 
witness stated that the mortgagor signed 
in his presence, but he was not able to 
remember whether the mortgagor signed 
also in the presence of the writer. It ap¬ 
peared, however, on the face of the docu¬ 
ment, that the signature of the writer pre¬ 
ceded that of the other witness. It was 
ruled by this Court that it might be 
fairly presumed that both signed as attest¬ 
ing witnesses after the execution of the 
document by the mortgagor and that such 
presumption might be made on the prin¬ 
ciple enunciated in section 114 of the In¬ 
dian Evidence Act. Reference was made 

(o) 7 C. W. N. 384. 

(7) 38 Ind. Cas. 175; 39 A. 109; 14 A. E. J. 1041. 

(8) 38 Ind. Cas. 651; 39 A. 112; 15 A. E. J. 164. 

(9) 38 Ind. Cas. 694; 39 A.'241; 15 A. E. J. 167. 

(10) 60 Ind. Cas. 554; 39 M. E. J. 463. 
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to the decision in Burgoyne v. Showier (11). 
In that case, upon the face of the Will, 
without a. memorandum of attestation, 
there was a signature of the testator at 
the foot, as also the subscription of two 
witnesses. It was ruled by Dr. Lushing- 
ton that, in the absence or death of wit¬ 
nesses, brima facie, the presumption is that 
the testator signed in the joint presence 
of the two persons and that they subscribed 
in his presence. This principle was applied 
by the Allahabad High Court in the three 
cases mentioned where reference was made 
to Wright v. Sanderson (12). These de¬ 
cisions were followed, as based on sound 
principle, by the Madras High Court in 
the case mentioned before. Reference 
may in this connection be made to the 
decision in In the goods of Gunsian, 
Blake v. Blake (13), Harris v. Knight (14) 
and In the Goods of Frances Peverett (15). 
In the case before us, we have the 
affirmative testimony of one attesting wit¬ 
ness that he was present, saw the execution 
and became an attesting w tness. We 
have the testimony of another witness 
that, at the request of the mortgagor, he 
became an attesting witness. We have 
the further fact that, on the same day 
when the document was later on presented 
for registration, this second witness identi¬ 
fied the executant, who, in his presence, 
admitted execution before the registering 
officer. At that time the signatures of 
these witnesses appeared as those of attest¬ 
ing witnesses on the face of the document 
presented for registration. We may, in 
these circumstances, legitimately draw 
the inference that the requirements of 
the law were fulfilled. No doubt, as pointed 
out in In the Estate of Strong, Strong 
v. Hadden (16), the question is one 
of inference from the surrounding 

circumstances; and cases are conceivable 
where the Court may decline to draw the 
inference by reason of proof of facts which 

(11) (1844) 1 Rob 5; 3 Notes of Cases 201; 8 
Jur.814; 163 E. R. 945 - 

(12) (1884) 9 P. D. 149; 53 Iv. J. P. 49; 50 Li . T. 
769; 32 W. R. 560; 48 J. P. 180. 

(13) (1882) 7 P. D. 102: 51 L. J. P. 36; 46 h. T. 
641; 51 h J. Ch. 377; 30 W. R. 5°5- 

(14) (1890) 15 P. D. 170; 62 h . T. 507. 

U5) (1902) P. 205; 71 h . J. P. 114; 87 h . T. 14 
'(16) (1915) P. 211; 84 L.*J. P. 188j nz h. T. 
% 9 97* 31 X. E. R. 256. 


show that the requirements of the law were 
not in the contemplation of the parties. 
In the present case, no such considera¬ 
tions arise and we hold that the document 
in suit is a duly attested and registered 
mortgage-deed. 

We may add that when the case was ori- 
g'nally argued before us, advantage was 
taken by the appellant of the failure of 
the respondent to produce the mortgage- 
bond to build the argument that the mort¬ 
gage-bond was never taken out of the Re¬ 
gistration Office because the consideration 
was not in fact paid by the mortgagee 
to the mortgagor. At the request of the 
parties, we called for a report from the 
Registration Office as to whether the docu¬ 
ment was still in the custody of the officer 
concerned. The Registrar stated that the 
document was taken out of the Regis¬ 
tration Office on the 31st March 1911, that 
is, four days after it had been executed 
and presented for registration. If the do¬ 
cument was taken out by the mortgagor, 
it should in the normal course of events 
be in the custody of the appellant. If, 
on the other hand, it was taken out by or 
on behalf of the mortgagee, we have to con¬ 
sider whether the story of loss, as narrated 
by Haran Chandra Chatterjee, is probable. 
Bhushan Chandra Das has stated that he 
actually took it out of the Registration 
Office on behalf of the mortgagee and made 
it over to Haran Chandra Chatterjee, who 
states how it was lost while in his posses¬ 
sion. This story is corroborated by the 
affidavit made by Haran Chandra Chatterjee 
before the Magistrate of Howrah on the 
10th April 1910 when he notified the loss of 
the document. The failure of the plaintiff 
to produce the original mortgage-bond 
does not o insequent’y lend colour to the 
theory that the mortgagor did not deliver 
the document to the mortgagee because 
no consideration was paid for the trans¬ 
action. 

As regards the second abjection, the de¬ 
fendant is in no better position. The do¬ 
cument was executed by his father, ar.d 
con'ains a recital that the consideration 


had been received by thi executant:. fire 
burden lies upon the exe utant or 
presentativ'r: to prove that the reel1 .yss 
untrue and to satisfy the Co rn' ho T ' r •. be¬ 
came a party to a document wmcu c m. aiued 
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' untrfie recital of’ this description 7 F.ulli 

< Bibiv. Bassirudi Midha (ly), Rajah Sahib 
Perhlad Sein v. Baboo BudJioo Singh (18) 
and Ali Khan Bahadur v. Indar Pa rshad 
' (19). -Brajeshware Peshakar v. Budhanuddi 
(20), Bisheswar Dayalv. Harbans Sahay (21) 
Rahimjan Bibi v. Imanjan ■ Bibi (22). 
'•This burden has not been discharged. 

1 On the other hand, there is affirmative 
evidence on the part of the plaintiff to 
show that consideration rvas in fact paid. 
We hold accordingly that the Subordinate 
Judge has correctly found that consider- 
• ation passed as alleged and that the mort- 
’ gage transaction was operative. 

The result is that the decree of the Sub¬ 
ordinate Judge is affirmed and this appeal 
is dismissed with cost;. 

s. C. M. & n. H. A ppeal dismissed. 

(17) 4 B. L. R. (F. B.) 54; 12 W. R. (F. B.) 25. 

(18) 12 M. I. A. 286 at p. 307; 2 Suth. I\ C. J. 
225; 2 Sar. P.C J. 429; 20 E. R. 347. 

(19) 23 I. A. 92; 23 C. 950; 7 Sar. P. C. J. 63; 
12 Inch Dec. (N.s.) 631 (P. C.). 

■ {20) 6 C. 2B8; 7 C. I,. R. 6; 3 Inch Dec. (N.S.) 

17 3 - 

(21) 6 C. I,. J. 659; 3 M. h. T. 38. 

(22) 15 Ind. Cas. 698; 17 C. L. J. 173. 
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In the case of the administration of an estate 
which commenced Before the 1st April 1914, the 
amount which the Administrator-General is to 
receive h a percentage on the value of the assets 
distributed, provided they have, before dislribu- 
tidp/been collected by him ; with the result that if 


there is a rise in the value of the estate since collec¬ 
tion he gets a larger amount by way of commis¬ 
sion, and if there is a fall in the value of the estate 
his commission decreases proportionately, [p. 184, 
col. 1.] 

Per Schwabe, C. J .—The first principle of 
the interpretation of a Statute is to take the 
ordinary interpretation of the words, and it is 
only in cases in which there might be more than 
one ordinary interpretation of the words that the 
Court has to look to anything outside to arrive 
at the meaning, [p. 183, col. 1.] 

Appeal from the judgment of Mr. 
Justice Philips, dated the 23rd of 
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of the Original Testamentary Jurisdiction 
oi this High Court, in 6. P. No. 13 
of 1921. 

Mr. J. R. Atkinson, for the Appellant. 

Messrs. V. V. Srinivasa Aiyangar and 
K. Krishitaswami Aiyangar, for the Res¬ 
pondents. 


JUDGMENT. 

Schwabe, C. J. —The question is 
whether, for the purpose of arriving at 
the amount of commission payable to the 
Administrator-General in the administration 
of an intestate estate in cases where the 
administration commenced before April 
1914, the value of the assets is to be taken 
at the date of their collection or at the 
date of their distribution. 


By the Act of 1913, the fees, whether 
by percentage or otherwise, to be charged 
in respect of the duties of the Administra¬ 
tor-General are those that may be pres¬ 
cribed by tiie Government provided that 
in respect of estates the administration 
of which commenced before the Act, the 
fees prescribed are not to exceed the fees 
leviable in respect of such an estate under 
the Act of 1874, which had been in force 
down to that date, and which was by 
that Act repealed. The word * prescrib¬ 
ed in that section means "prescribed 
by rules issued by the Government. ” 
.So far as Madras is concerned, rules have 
been issued by Government in 1916. Rule 
II (1) prescribes that the Administrator- 
General shall be entitled to receive a com¬ 
mission upon the amount or value of the 
assets which he collects at rates varying 
according to the total value of the estate. 
Sub-section 3 (c) of the same rule, referring 
to the commission payable in such cases 
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says that, “ such commission shall be pay¬ 
able to and retained by him upon the 
collection of the assets. *’ The rule goes 
on after a full stop. ‘ 4 In the case of any 
estate the administration of which has 
been committed to the Administrator- 
General before the 1st April 1914, the 
commission chargeable shall be at the rate 
of live per centum as prescribed by sec¬ 
tion 52 of the Administrator-General's Act, 
1874, or at the rate of three per centum 
in the case of estates falling under section 
53 of that Act. '! Though it is very diffi¬ 
cult to construe that, rule, I think that 
it means that the new' rates prescribed 
are to prevail in respect of estates newly 
coming under the administration, but that 
in respect of old estates, the old law is 
to prevail. I think that the object of 
that was to avoid the difficulties which 
would otherwise arise owing to the pro¬ 
viso in section 42 of the Act of 1913, which 
would involve an examination in each 
case to ascertain whether or not the rate 
charged exceeded the rate chargeable under 
the old Act, and, in my judgment, the 
policy was to keep alive for the pre- 
1914 administrations the old Act of 

1874 . 

We will, therefore, have to look at the 
Act of 1874 (section 52) to ascertain how 
the amount to be charged by the Adminis¬ 
trator-General is to be arrived at. In 
construing section 52 of the Act of 1874, 
we must apply all that rules of construc¬ 
tion which applied to that section, when 
in force, in order to throw light on the 
intention of the Legislature in enacting 
particular words in the section under inter¬ 
pretation, and, therefore, 1 think, in order 
to solve the question of the meaning of 
section 52, we are entitled, and indeed 
bound, to look to sections 53, 54 and 

53 - 

Tne first principle of interpretation is 
to take the ordinary interpretation of the 
words, and it is only in cases in which 
there might be more than one ordinary 
interpretation of words, that oue has to 
look to anything outside to arrive at the 
meaning. The words of section 52 are: 
*’Tne Ad mini itra tor-General of Bengal shall 
bi entitled to receive (a commission) ac 
tae rate of three per centum, and the Ad- 
ministratots-Gencral of Madras and Bom¬ 


bay, respectively, at the rate ot five per 
centum, upon the amount or vain' ol 
the assets which they respectively collect 
and distribute in due course of adminis¬ 
tration. " The amount of the commis 
sion, whether it be three per centum or 
five per centum, is made payable upon the 
amount or value of the assets collected 
and distributed. The ordinary English 
meaning ot these words is “ on what is 
both collected and distributed ;** or, "to 
put it in other words, “ on what, having 
been collected, is distributed." On that 
interpretation the value cannot be pro¬ 
perly ascertained until distribution. It is 
said that, if oue looks at section 54*.^ * s 
clear that the meaning is not the ordinary 7 
English meaning, but the words must 
be read either to mean 44 on the amount 
or value of the assets when collected" 
or *‘on the amount or value of assqt6 
when distributed, whichever may be 
the lesser amount," and an argument 
was addressed to us based on section 54 
which, in fact provides that oue-h?lf 
of the commission is to be payable 
and retained by the Administrator 
General upon collection and the other 
half upon distribution, wuich is said 
to show that you must value at the 
time of collection in order tu arrive 
at the commission payable. I confess 
that this provision of section 54 gives 
rise to very considerable difficulty, but, 
on the whole, I think it can bt? ex¬ 
plained by saying that the object of 
section 5 \ was to provide for the pay- 
r ent on account to one Administrator- 
General, and the possible adjustment 
of accounts between him and a , sub* 
sequent Administrator-General when 
one had collected and the other had 
distributed, and was not intended to, 
and did not, a fleet the amount that 
was to be paid by the estate, and I 
think the words, *' the’ amount of the 
commission lawfully retained oy the 
Administrator-General upon the dis¬ 
tribution of the assets shall be d erne-* 
a distribution within the meaning oi 
tins Act" are a corroboration ot ‘.his 
view, because, in my view, if the v-’* r 
interpretation were right, tbit ! ’nn 
might be read “the am- •<- 

commission lawfully retained *•/ 



l8 4 Indian 

administrator-general, madars V. V. 

..Administrator-General upon the collec¬ 
tion or • t!ie distribution of assets shall 
•) lje deejned a distribution in the due 
course of administration within the mean¬ 
ing of this Act.” In my view the true 
..explanation is that that section had 
nothing whatever to do with the public 
except m so far as it entitled the A«l- 
. mini stra tor-General to retain some money 
. m • advance, and that the rights as bet¬ 
ween the public , and the Administrator- 
General are governed bv section y> - 
.and I see no reason lor departing iron’ 
wnat, in my view, is the natural inter¬ 
pretation of the words of that section 
and there ns no reason for not holding 
that the amount which the Administrator- 
General >s to receive is 3 percentage 

• 011 .' c * valu f e of assets distributed 

..provided, of course, they have, before 

distribution, been collected bv him 
with the result that if there is' a rise 
the value of the estate since collec¬ 
tion, lie gets a larger amount by wav 
of commission, and ii there is' a HI 
m the value of the estate his commis¬ 
sion decreases proportionately. 

On these grounds, I think,' ‘this judg- 
. i,ient ”™st be reversed and the anneal 
must be allowed but, without Vests 
as the matter is one of public import¬ 
ance and the Administrator-General 

• quite properly does not press for his 
costs. 1 lie respondent will take Ids 
costs out of the estate 

Coutts-Trotter, ‘ J.-I think this 
is a very difficult case. The matter 
arises by reason of section of Act 
III of 1913 which provides for fees for 
the Administrator-General by rules 
promulgated by Government. The Act 
took the place of an old Act, II of 1874 
•which provided fees for the Administra- 

• tor-Genc-ral on a lotallv different basis 
In those days the taking 0 f the fees 

1 was a personal 1 enumeration j or ] i s 
services ; under the present A. 1 ti e ice*-- 
eo to Government and the Administra¬ 
tor-General is jaid :>. fixed salary icr 
ih<- woik of Li* office. Bv the julcs 
e-.iLidn rates are fixed. n,l e II 

( j (a), the Adminisf nitor-Gentral i s en 
titled to receive on the amount or vah e 
of fhc assets wl ich ' l,e . vollo j s i„ ,: rc 

•course ui administration remunuation 
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according to c certain scale varying 
with the .value of the estate. Sub-rule 
(c) inis as follows:—“ Such commis¬ 
sion shall be payable to ard retained 
~y him upon the collection of the assets. 
-In the case of^ any estate the adminis¬ 
tration of which has been committed 
to the Administrator-General * before the 
1st April 1914 (it is inregaid 10 such 
an estate that tliis case has arisen) 
the commission chargeable shall be at 
the rate of five per centum as prescribed 
• by section 52 ot the Administrator- 
General s Act, 3874, or at. the rate of 
three per centum in the ca^e of estates 
falling under section 53 of that Act." 
The argument that has been put forward 
tn this case is that the reference to sec¬ 
tion 52 of the Act of 1874 and section 
53 of that Act did not incorporate any¬ 
thing of those sections beyond the rate 
of per centage, which is contained there- 
fn, five per centum in one case and three 
per centum in the other. That is a 
very attractive argument and would 
make a very short way to the decision 
of the case, but, in my opinion, it • is 
an argument that cannot be accepted, 
though I have very great doubt about 
it. The words occur in a section which 
is not fixing a schedule or scale of charges 
which is sub-section (a), but in a sec¬ 
tion which appears to be defining and 
fixing the time at which the commis¬ 
sion shall be payable to and taken over 
?y the Admin ; strator-General, which 
is upon the collection of the assets. 
I cannot think that even a careless 
draftsman would insert in such a section 
a topic which did not relate to the 
matter therein but related to what I 
may call the method of computation 
of the commission as distinct from what 
the amount of the commission is to 
be. 

Having got over that initial difficulty 
I find myself in tlii c position: that I am 
to look to section 52 of the Act. of 1874 
to find out how' tiie perception of the 
commission is to be carried out, and the 
section runs thus: “The commission 
shall be received at the following rates, 
V1Z ’> at the rate of five per centum 
upon the amount or value v of theTassets 
which they (that is, the respective Adminis- 
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rtrators-General) respectively collect and 
\ distribute in due course of administra¬ 
tion. ” They are to be paid commis- 

sion on the value of what they collect 
and distribute. If these words stood, 
.alone, I should have very little difficulty 
about it. It seems to me that they 

must mean as my Lord paraphrased 
.it—the amount of assets which, having 
collected, they proceed to distribute 
• in due course of administration. They 
cannot distribute before they have collect- 
ed. It may be that the words are 

superfluous, but to my mind they bear 
' the plain meaning that the commission 
is to be taken on what reaches the 
hands of the beneficiary through the 
hands of the Administrator-General. 

. It seems to me that that produces 
the most reasonable result, that the bene- 
.. ficiary should pay commission only 
on what reaches him during the course 
of administration. I cannot overlook 
another aspect of the case, viz., that 
. the new Act unquestionably has put 
an end to that construction, so that 
to the mere argument that it was reason¬ 
able, I do not think that I ought to 
attach too much weight * in constru¬ 
ing the Act of 1874. Nevertheless, I 
think that this is the primarily reason¬ 
able meaning of the words apart from 
any question of policy or equity. But 
. then it is said, in order to constr 
section 52, you have got to look to 
section 54 of that Act and if you find 
that that contemplates some other 
method of computation, then, although 
section 54 is no doubt dead, it is per¬ 
fectly legitimate to use it as a means 
of ascertaining what must have been 
the necessary meaning of section 52. 
I accede to that argument and I think 
we are entitled and indeed bound to 
look at the other sections for the purpose 
of construing any one of them though 
only one is in fact re-enacted. Section 
54 says that one half of the commis¬ 
sion shall be paid to and retained by 
such Administrator-General upon the 
collection of the assets and the other 
half shall be payable to the Administra¬ 
tor-General who distributes any assets 
in due course of administration, and 
may be retained by him upon such 


distribution. If the object of that sec¬ 
tion is clearly to provide for the case 
where there is a change in the office 
of the Administrator-General during 
the course of the administration of any 
given estates and to provide a method 
by which the commission should be 
shared between the successive incum¬ 
bents of the office, then, of course, the 
provision that one half of the commis¬ 
sion would be paid to the Administrator- 
General who collects the assets will 
of course take effect, whether there is 
going to be a change or not, because 
no one knows whether the Administra¬ 
tor-General will survive to distribute 
or whether he will not. The argument 
based on these words is that ‘ one-half 
of such commission ’ involves this posi¬ 
tion, that the exact amount of the 
commission must be known at the 
time of the collection of the assets, 
because you cannot allot one-half 
of a quantity which is not once and for 
all fixed. The answer appears to me 
to be that you can make an approxi¬ 
mate estimate of the likelihood of the 
total amount of the assets and on such 
an estimate the one-half commission 
has to be based. If the estate, as is 
the case in regard to the estate that 
has given rise to the present discus¬ 
sion, increases in value between the collec¬ 
tion and distribution, it is obvious that 
there has got to be a collection of 
the other half of the commission upon 
the estate which has increased in value. 
Some suggestions have been made in 
the helpful arguments of Mr. V. V. 
Srinivasa Aiyangar as to how that is 
going to be worked out. Where there 
are two halves you must have obviously 
a second valuation of some sort if you 
are to carry out section 52 and bring 
in the value of the estate and distri¬ 
bution at all. This is no doubt a rough 
and ready rule and to carry it out 
literally may effect the result: that the 
subsequent Administrator-Ger.eral wor.hi 
get a large commission, while his pre¬ 
decessor who had worked for the eola ¬ 
tion would get a comparatively r ' • ,i 
amount. That may be the oife- I of 
that section. Another met-mci h, o 
suggest that what tlie section coi.'em- 
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plates-—for it says not a word about 
it—must be some sort of real adjust¬ 
ment as between the Administrator- 
General in office at the time of 
collection and the Administrator-General 
in office at the time of distri¬ 
bution so as to make their sharers equal. 
But I think, it is unnecessary for me to 
go into the various suggestions as to the 
true construction of section 54 because, 
as I have already said, section 54, to 
my mind, is only legitimately consider¬ 
ed as a guide to construe section 52. 
I have come to the conclusion in agree¬ 
ment with mv Lord, that section 54, 
whatever it means and whatever be 
its true construction, is an important 
guide. There are two possible results, 
first, that the Administrator-General 
should have a little cash in hand to 
proceed with his work of collecting 
the assets and administering the estate 
and, secondly, that the foundation should 
be laid for an adjustment of some sort 
as between successive Administrators- 
General. But section 54 does not control 
the fixing of the commission as bet¬ 
ween the Administrator-General—whe¬ 
ther he be the same person throughout 
or not—on the one hand and the bene¬ 
ficiary who is to pay the commission 
on the other, and, in my opinion, the 
commission fixed by section 5 2 can °nly 
be the commission upon the value of 
the assets as they are ultimately dis¬ 
tributed and placed in the hands of the 
beneficiary or beneficiaries. 

I, therefore, agree that this appeal 

must be allowed. 

v. N. v. 

7 K Appeal allowed. 
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151 —Order for payment of costs of commission) 
nature of—Enforcement of such order—Inherent 
power—Proceedings to enforce order, nature of 
—* Appeal. 

An order passed by a Court for the payment 
of the costs connected with the execution of a 
commission which are recoverable from the parties 
to the suit, is virtually an order in favour of an 
officer of the Court, and may be enforced under 
the inherent powers conferred on the Court by 
section 151 of the Civil Procedure Code, and any 
proceeding taken to enforce such order is not 
a proceeding between the parties to the suit 
within the meaning of section 47 of the Code, 
and the order is not open to appeal, [p. 187. 
col. 2] 

Execution second appeal against a 
decree of the District Judge, Benares, 
dated the 5th of October 1922. 

Mr. K. Verma, for the Appellants. 

Dr. K. N. Katju, for the Respondents. 

JUDGMENT. —In a suit for parti¬ 
tion a preliminary decree was passed 
appointing a Commissioner to make 
a partition and to ascertain the debts 
and outstanding amounts and the capital 
and stock-in-trade of a certain shop 
and to take them in account in fram¬ 
ing his proposals. That decree was 
the subject-matter of au appeal to this 
Court. While that appeal was pending, 
the Commissioner proceeded with his 
work and found that a sum of Rs. 100, 
settled as payable to him for executing 
the commission, was insufficient in con¬ 
sideration of his labour. He, therefore, 
when submitting his accounts and the 
list of the properties proposed to be 
partitioned, moved the Court to award 
him Rs. 800 as his fees for the work 
he had done. The Court thereupon 
ordered that Rs. 600 should be paid 
to him by the plaintiffs and Rs. 200 
by the defendant, and that if the appeal 
from the preliminary decree was success¬ 
ful, the defendant would be entitled 
to recover the latter sum from the 
plaintiffs. It further ordered that a 
decree for the amount should be pre¬ 
pared in favour of the Commisssioner 
against the parties to the suit. This 
order was passed on the 22nd of March 
3919 ; but no decree was actually P 1 ^ - 
pared in pursuance of the above order 
in favour of the Commissioner. The 
plaintiffs made default in the payment 
except of a small portion of the money. 
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■> The appeal' from the preliminary 
decree eventually succeeded and the 
entire claim was ultimately dismissed 
by the Court of first instance on the 
15th of April 1920. In the closing or 
final decree then prepared the direction 

• of the 22nd of March 1919 regarding 
the payment of remuneration due to the 
Commissioner by the plaintiffs was 

• not embodied. Meanwhile, the plain- 

< tiffs obtained an order adjudicating them 

insolvents, on the 24th r.f March 1920. 
They subsequently obtained an order 
of discharge on the 26th of January 
*921. During the insolvency proceedings 
no mention is said to have been made 
by them of the amount which they were 
liable to pay to the Commissioner and 
in the schedule of proved debts pre¬ 
pared the amount due to the Commis¬ 
sioner is not stated to have been shown. 

An application has since been made 
by the Commissioner for the execution 
of the order of the 22nd March 1919 
• bv the arrest of the plaintiffs. The 
plaintiffs opposed this application on 
the ground among others that, having 
been declared insolvents and discharged 
they were not liable to arrest in lieu 
of a debt proveable in the insolvency 
proceeding within the meaning of sec¬ 
tions 34 and 44 of the Provincial In¬ 
solvency Act (V of 1920). When this 
objection came up for hearing the 
plaintiffs-judgment-debtors stated, that 
they were not in a position to pay any 
money at that time but would be able 
to do so after they start some business 
* and earn some money. The Commissioner 
agreed to allow them time for the pay¬ 
ment of the money due to him. ihe 

"learned Subordinate Judge . acceded 
•to the request of the judgment-debtors 
for time and allowed them two years 
to pay the money, but at the same 

time he disillowed their objection. The 
judgment-debtors appealed to the District 
Judge who dismissed their appeal holding 
that no appeal was entertainable under 
section 47 of the Code of Civil Pro¬ 

cedure. The preliminary question for 
consideration here is, whether section 
47 has any application to the case. 

As has already been pointed out, there 
y^as no decree prepared in the case; 
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in fact the person who was seeking 
redress was not even a party to the 
suit in which the order sought to be 
executed was passed. The order in ques¬ 
tion was virtually an order passed by 
the Court in favour of one of its officers 
for the payment of costs connected 
with the execution of a commission 
which were recoverable from the parties 
to the suit. An order of that character 
may be enforced by the Court under 
the inherent powers conferred upon it 
by section 151 of the Code of Civil 
Procedure in such manner as may be 
thought proper. Any proceeding taken 
in enforcement of such an order is not 
a proceeding between the parties to a 
suit for the execution of a decree with¬ 
in the meaning of section 47 of the 
Code of Civil Procedure and the learned 
District Judge was right in holding 
that no appeal lay to the Court below 
and no appeal would similarly lie here. 
The appeal is, therefore, dismissed with 

costs. 

w. c. a. Appeal dismissed 


LAHORE HIGH COURT. 

First Civil Appeal No. 459 of 1917. 

December 13, 1921. 

Present: —-Mr. Justice Broadway and Mr. 

Justice Martineau. 

RAM CHAND — Defendant—Appellant 

versus 

BANK of UPPER INDIA, Limited, 
DELHI— Plaintiff—and The DIAMOND 
JUBILEE FLOUR MILLS COMPANY, 
Limited, DELHI— Defendant- 

Respondents. 

Company in liquidation—Secured creditor, rights 
0 f — Winding up order, effect of — Appeal—Objection 
to document admitted by First Court , whether 
entertainable. 

The rules relating to insolvency proceedings 
are, as far as possible, applicable to liquidation 

matters, [p. 192, col. 1.] 

When a Company goes into liquidation., .1 secur¬ 
ed creditor may realise his security aud recover 
therefrom the whole of his principal as well as 
the interest up to the date ol his realisation, and 
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.not merely the amount due on the date of the 
winding-up order. But if he realises his security 
and has to prove for a balance, the remaining 
assets of the Company would only be liable for 
such principal and interest as was due on the 
date of the wiudiug-up order. The hypothecated 
property is liable for the whole claim and it is 
only the liability of the remaining of assets that 
is affected by the winding-up order. [p. 192, 
cols. 1 & 2.] 

A secured creditor in the case of a liquidation 
is on the same footing as in that of insolvency 
proceedings. He may, if he choose, disregard 
the liquidation proceedings and proceed against 
his security, [p. 192, coL 1.] 

Case-law discussed. 

It is too late in appeal to object to the admissi¬ 
bility in evidence of documents, for instance, 
answers to interrogatories, which have been 
admitted without ob ection in the First Court. 

£p. 190, col. 1.] 

Shahzadi Bcgani v. Secretary of State, 34 C. 
1059:9 Bom. L. R. 1192; 6 C. I*. J. 678; 2 M. I/. T. 
439 ; 34 T. A. 194 (P. C.). followed. 

First appeal from a decree of the 
District Judge, Delhi, dated the 31st 
October 1916. 

Messrs. Moti Sagar and Mul Chand, 
for the Appellant. 

Mr. C. Sevan-? elman, for the Respond¬ 
ents. 

JUDGMENT. 

Broadway, J. —This appeal has arisen 
out of a suit brought by the Bank of 
Upper India, limited, Delhi, against 
the Diamond Jubilee Flour Mills Com¬ 
pany, Limited, Delhi, and one Ram 
Chand for the recovery of Rs. 1,60,914-2-7 
due on account of advances made 
to the said Flour Mills and secured 
by a deed referred to as a “ cash credit 
loan bond, ” dated the 24th September 
1901 and executed in favour of the 
Bank by the said Flour Mills and Ram 
Chand jointly. The said Flour Mills 
were in liquidation when the suit was 
instituted and the Official Liquidator 
contested the suit alleging that it was 
premature owing to the fact that it 
had been brought before the exp : ry 
of six months’ notice agreed upon in 
the deed. It was also contended that 
llie Bank was not entitled to any interest 
accruing after the 24th of June 1913 
on which date the Bank went into 
compulsory 1 i q ui d at i o n. 

Ram Chand filed separate pleas sup¬ 
porting the Official Liquidator in his 
allegation that the suit was premature, 
and pleading further that the suit was 
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time barred, and that he was not personal¬ 
ly liable. Further, he contended that his 
land was not chargeable with this claim 
inasmuch as his liability had been 
discharged owing to the variation of 
the original contract in which he was 
only a surety. The Bank in reply travers¬ 
ed these pleas and, as against Ram 
Chand, claimed that he was the principal 
debtor and not a surety and was also 
personally liable. The Trial Court fram¬ 
ed the following issues:— 

“ 1. Can plaintiff demand the amount 
due without six months’ notice in the 
event of any of the contingencies men¬ 
tioned in paragraph 2 / (&) of the plaint ? 

“2. Have any of these contingencies 
occurred ? 

"3. If not, is not the suit liable to 
dismissal as premature being brought 
before the expiry of the six months 
from notice ? 

“4. Was the plaintiff able to secure 
his rights by intervening in an applica¬ 
tion for liquidation, and does this disen¬ 
title him to costs ? 

“5. Is Lala Ram Chand liable only 
as a surety after plaintiff has exhausted 
his remedy as against defendant No. I ? 

“6. Is the suit against Lala Ram 
Chand time barred under Art. 132, 
Limitation Act ? 

“7. Do the agreements mentioned 
in paragraph 4 of the plaint discharge 
Lala Ram Chand from liability ? 

’’8. Does L la Ram Chand incur 
any personal liability beyond that attach¬ 
ing to the land hypothecated ? 

“9. Is plaintiff debarred from bring¬ 
ing Lala Ram Chand's land to sale 
by suit? 

*'10. Is the mortgage in contraven¬ 
tion of the provisions of section 69, 
Transfer of Property Act, and there¬ 
fore void, and can no suit be brought 
on it ? ” 

It was ultimately held that Ram 
Chand was a principal and not merely 
a surety, and that he was not personal¬ 
ly liable, his liability extending only 
to the land hypothecated by him ; and 
the Bank’s suit was decreed against 
both the Mills and Ram Chand to the 
extent of the amount claimed together 
with future interest as agreed .in tlje 
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bond. It was, however, declared that 
the only amount realizable by sale 
from the property charged was that 
due under the bond on the 24th of 
June 1913, the., the sum of Rs. 1,52,000 
and proportionate costs, the Bank being 
directed to prove for the balance in 
insolvency proceedings, presumably liqui¬ 
dation proceedings being meant. The 
Mills were rendered liable for the Banks 
costs, but Ram Chand was allowed 
half his costs against the Bank. Against 
this decree two appeals have been pre¬ 
ferred, one, Civil Appeal No. 291 of 
1917 by the Bank through Mr. C. Bevan- 
Petman, and the other, Civil Appeal 
No. 459 of 1917, by Ram Chand through 
Mr. Moti Sagar. In the appeal by 
the Bank the decision of the Trial Court 
that the property hypothecated was 
only liable to the extent of Rs. 1,52,000 
was attacked. In the appeal by Ram 
Chand all the findings against the appel¬ 
lant were contested. At the hearing, 
however, only two points were argued ; 
first, that on the proper construction 
of the deed Ram Chand was only a 
surety, and, secondly, that the suit was 
barred by limitation. The remaining 
points were specifically dropped by Mr. 
Moti Sagar. The appeals being against 
the same decree they will both be dis¬ 
posed of by this judgment and I will 
first take up Civil Appeal No. 459 
1917, namely, that by Ram Chand. 

It appears that the site on which 
the buildings belonging to the Diamond 
Jubilee Fiour Mills were constructed 
belonged to Ram Chatul, appellant. 
Run Chand was a member of a firm 
called Run Chanl and Co.npauy, which 
firm vv;re the Managing Agents of the 
Fmur Mills 0.1 the date when this cash 
ere lit bold was executed. It w.*s alleged 
th it the contract bet ween the executing 
parties was to advance to t.;e .Mills 
alo.ie a sum not exceeding 1\vo lakhs, 
and that a proper construction of tin's 
document showed that Ram Chand 
only signed it .is a surety, he being 
the owner of the land on which the 
Mills' premises 7* ere situated. The 
preamble of the deed is to the following 
effect:—• 


DELHI. 

“ An agreement made at Delhi this 
twenty-fourth day of September 1901 
between the Diamond Jubilee Flour 
Mills Company, Limited, and L^ a Ram 
Chand, the owner of the land on which 
its premises are hereafter collective¬ 

ly referred io as the said Company of 
the one part and the Bark of Upper 
India, Limited, Delhi Branch. * * * 

of the other part. " 

In paragraph II, it was agree a that-— 

“ The advance shall bear compound 
interest at eight (8) per centum per 
annum calculated halt-yearly, such 
advances to be re-paid by the 4 said 
Company * by such recoupments as 
the 4 said Company' may make from 
time to time, provided that the 4 said 
Company * shall not borrow any sum 
from any other person or Banker what¬ 
soever for the purjiose ot making sued; 
recoupments except on the expiry 01 
the six months' notice hereinafter men¬ 
tioned. The said Bank shall be entitled 
to the re-payment of all principal and 
interest due to it on account of such 
advances on giving six months' written 
notice of its desire to close the account, 
provided that such account may be 
closed without such notice at any time 
it the said Company goes into liquidation, 
stops its Mill's working, works at a 
loss or commits breach of any of the 
ter ins ot this agreement * * * 

la paragraph III, it is stated that — 
“ As security for the said advances 
and interest or any balance thereof 
that may be due lrom time to time 
the said Diamond Jubilee Flour Mills 
Cm pany. Limited, hereby grants unto 
the said Bank a first lien on certain 
property specified including buildings 
plant, machinery, tools, furniture, stock 
in trade, raw materials, etc. ** 

It then proceeds to recite a* follcws:—• 

“ And the said 1,3 la Ram Chand 
hereby grants unto the said Bank r. 
first lieu liee from all encumbrances 
anl charges on the land on which <lu* 
said Company'* premises are situated. *' 
Then follow the boundaries. 

It was contended that the expression 
lac said Cuinpmy " which was di-Jared 
hi the preamUs to reicr to x e Floui 
Mills ?nd Ram Chand collectively. Us 
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not t;ecn strictly employed in thr>t sense 
throughout the vaiir.us clauses 'A the 
need, and that, therefore, it was open 
to Rom CV.nnd to prove by oral evidence 
that he was acting merely as a surety 
when lie signed the deed. In JJiis connec¬ 
tion attention was drawn to the evidence 
of Mr. G. H. Webb at page 71 of 
the paper-book. This gentleman had 
been m the employ of the Bank when 
this contract was entered into. He 
was examined in 1916 or something 
like 15 years after the execution of the 
deed. He was examined on interro¬ 
gatories and a copy of the deed was 
shown to him. His evidence is to the 
effect that Rani Chand was only a 
surety to the extent of the land hypothe¬ 
cated by him. Objection was taken 
to the admissibility of this evidence 
by Mr. Pctman. Mr. MotiSagar cor tend¬ 
ed that this evidence having been ad¬ 
mitted without objection could not 
now be objected to in appeal and in 
support of his contention lie cited Shak- 
zadi Begum v. Secretary of Sate (1), 
in which it was held that it was too 
late in appeal to object to the admissi¬ 
bility in evidence of a document which 
had been admitted without objection 
in the First Court. It seems to me 
that this authority is in point, and 
that the evidence of Mr. Webb must 
be regarded as admissible at this stage. 
Mr. Webb's testimony, however, is the 
only evidence supporting Ram Chand s 
claim that he was a mere surety. Mr. 
Potman contended that Mr. Webb s 
evidence was really worthless. He 
vrn .•> a dismissed employee of the Bank 
(which appears to be correct) and was 
speaking from memory. Alter a perusal 
oi this gentleman's evidence, it seems 
to me impossible to accept it as con¬ 
clusively proving that Rani Chand was 
merely* a surety and not a principal 
when he executed the cash credit bond 
in question. The land of which he was 
the owner, and on which the premises 
belonging to the Flour Mills stood, had 
been leased to the Flour Mills by Ram 
Chand on a 99 yearsi lease. He was 
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a member of the firm who were the 
Managing Agents of the Mills and from 
the correspondence on the record, printed 
at pages 5, 6, 7, 8, 9 and 10 of the 
printed paper-book, there can be no 
doubt that Ram Chand was well aware 
of the real nature of the transaction. 
He was aware that the Bank was agree¬ 
ing to advance monies to the Flour 
Mills on the security of the property 
belonging to the Mills as well as on 
the security of the land, of which he 
was the owner. He himself went into 
the wdtness-box at the end of the case 
and has stated that he signed this deed 
as a surety. He admits, however,, 
that the land belongs to him and not. 
to Ram Chand and Co., and that' the 
Mills used to send a balance-sheet to 
the Bank every year. He admits having 
signed the document, and that his 
signature refers to his land only. He, 
however, states that he did not read 
the deed and further that he only read 
it after the suit had been filed. I find 
it impossible to believe this evidence. 
The document itself appears to me 
to be perfectly clear, and under it Ram 
Chand hypothecated his land to the 
Bank not as a surety but as a princi¬ 
pal, and I would hold accordingly. In 
this view of the case. Ram Chand be¬ 
ing a principal and not a surety the 
question whether any act or acts on the 
part of the Bank discharged him does 
not arise, and it is, therefore, not neces- 
sarry to discuss Mr. Moti Sagar’s argu¬ 
ments on this point. 

The second point taken by the learn¬ 
ed Advocate for the appellant was that 
the suit was barred by limitation. It 
was contended that a breach of the 
conditions entered in the deed took 
place before April 1902 and that as 
the suit was not brought till the 30th 
April 1914 it was barred under Art. 
jyy In support of this the balance- 
sheet for the year ending 30th April 
1002, printed at pages 50 and 51 of the 
paper-book, was referred to I here, 
on the debtor's side, is entered an item 
of Rs. 16,248-14-6 as “other loans as 
drafts not enumerated above. Next, 
an entry dated the .27th of January 
1902, printed at page 3 oi the pape*- 
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took was refer ted to as showing that the 
Flour Mills had, to the knowledge of the 
Bank, incurred a loan of Rs. 5>°oo 
from another source which had been 
paid into the Bank. Reliance was plac¬ 
ed on Sham Sundar v. Ah ml A had 

(2) and Sitab Chand v. Hyder Malla 

(3) as authorities for the proposition 
that time commences to run from the 
date of the first default. With these 
authorities I am in accord. The ques¬ 
tion- is, however, whether the item 01 
Rs.' 5,000 referred to has been shown 
to have been a loan. The. entry at 
page 3 shows that a htindi was dis¬ 
counted by the Bank for Rs. 5 > 00 ^ 
the hundi being- drawn on Radha Kislien- 
Hazari Dal, Meerut. As pointed out 
by the le-arned District Judge it has 
not been shown that this amounted 
to a borrowing from the Meerut firm. 

The Mills may have been due this amount 
from Radha Kishen-Hazari Dal at Meerut 
for goods supplied, and this transaction 
may have been nothing more than the 
ordinary trade method of adjusting 
mutual accounts and purchases. In 
mv opinion it has not been proved 
that the Flour Mills borrowed this or 
any other sums, for payment to the 
Bank, and that, therefore, no breach 
of the covenant not to borrow from 
any other person has taken place, and 
I, therefore, am of opinion that the 
suit is not barred by time. 

The other points raised in the grounds 
of appeal having been dropped by Mr. 

Moti Sagar, in my view of the questions 
referred to above, Ram Chand s appeal 
fails and should be dismissed with costs. 

I now turn to the appeal by the 
Batik, Civil Appeal No. 291 of 1917. 

Mr. Moti Sagar raised a preliminary 
objection to the effect that the appeal 
was bad, in that it had been tiled by 
the Bank of Upper India, which Bank 
had gone into liquidation, and that, 
therefore, it was only the Official Liqui¬ 
dator who could appeal. This conten¬ 
tion was not supported by any affidavit 
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or other proof, and Mr. Petman inform¬ 
ed the Court that, prior to tin institu¬ 
tion of the appeal, he had corresponded 
with the Agent of the. Bank. Jn these 
circumstances, this objection must be 
overruled. 

The point for determination in this 
appeal is, whether the District Judge 
is right in declaring that the Bank, 
can only recover Rs. 1,52,000 and 
proportionate costs by sale of the prop¬ 
erties hypothecated, and must prove 
for the remainder in the liquidation 
proceedings. Mr. Petman contended that 
the Bank being a secured creditor was 
not bound to prove for any portion 
of its claim in the liquidation proceed¬ 
ings. He contended that the rules 
relating to insolvency proceedings were 
applicable to liquidations and in support 
referred to Lindley on Companies; 
In re Joint Stock Discount Co., Warrant 
Finance Company’s case (4), in which 
it was held that a secured creditor can¬ 
not be deprived of his security until 
he has been paid in full the principal, 
interest, and costs due thereon, In re 
David Lloyd & Co., Lloyd v. David Lloyd 
& Co. (5), where it was held by Jessel, 
M. R., that as a rule a mortgagee has 
a right to relalize his security ; and in 
Humber Ironworks and Ship-building 
Company, Warrant Finance Company's 
case (6), where Sir G. M. G fford, U. 
J., held that the creditor proves in the 
winding-up as in bankruptcy, lor what¬ 
ever the amount of the principal and 
interest up to a particular date may be ; 
but that is for the purpose of conveni¬ 
ence in the administration of the winding- 
up, and does not and is not intended 
to affect any other rights which the 
creditor may have, and does not amount 
to an appropriation in any shape or 
form. 

Mr. Petman then referred to section 
ib (5) of the Provincial Insolvency 
Act and pointed out that the power 
of any secured creditor to realize or 


(2) *31 Iud. Xas. 8o8 ; 71 P. R. 1915: *53 
W. R. 1915. 

( 3 ) 24 C. 281; 1 C. W. X. 229; 12 Ind. De<_. 
»N, S.) 854* 


U) (1S70) io Eq. 11; 39 L. J. Cli. 417; xS 
\Y\ R. 901. 

( 3 ) (1877) 6 Cli. D. 339 at p. 343; y; I,. X. 

S3; -5 W. R. 872. 

(6) (1869) 5 Ch.App. 88 at p. 9 2; 

185; 21 h. T. 626; 18 W. P 44. 
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otherwise deal with his security is special¬ 
ly reserved under the Bankruptcy Laws, 
and in further support of his conten¬ 
tion he referred to— 

Shridharnarayan v. Atmaram Govind 
(7), Shridhar. Narayan v. Krishna]i (8), 
Gopi Nath v. Gnr Prasad (9), In re 
IVyse, Ex parte Chowksey , (10) and Lang 

v. Heptullabhai (11). 

It is not necessary to discuss these 
authorities as, in my opinion, the posi¬ 
tion is perfectly clear. As far as possi¬ 
ble. the rules of bankruptcy have been 
held applicable to liquidation matters. 
When a Company goes into liquidation 
a secured creditor may re .lize his security 
and prove for any balance there may 
be outstanding. If he realizes his se¬ 
curity and has to prove for a balance 
the remaining assets of the Company 
would only be liable for such principal 
and interest as was due on the date 
of the winding-up order. A secured 
creditor in the case of a liquidation 
is on the same footing as in that of 
insolvency proceedings. He may, if he 
chooses* disregard the liquidation pro¬ 
ceedings and proceed against his security 
and that is the position taken up by the 
Bank in the present case. 

Mr. Moti Sagar referred to Ram Saran 
Das v, Basheshar Nath (12), where it was 
held that the— 

Liability created by a mortgage 
can be and is affected by the winding- 
up of the mortgagor Company so far 
at least that interest subsequent to the 
order of winding-up does not continue 
to be a charge on the assets. For in¬ 
terest subsequent to the winding-up 
order until payment, the general rule 
is that they only receive interest after 
all debts have been paid in full. 

The correctness of this proposition 
was strenuously attacked by Mr. Pet- 
maii , and it certainly seems to me open 
to doubt .is 1 am of opinion that a 
secured creditor can, if lie chooses, 

/-) 7 15 . 455: 1 tad. Dec. (N. s.) <ob. 

(S) i» 15 . 272:0 Inrt. Dec. (N. s.) 667. 

( ( f\ 15 Iml. Cas. 860. 

no) 17 ln<h Cas. 31; fi S. D R. 07. 

ji,j 21 Iud. Cas. 714:38 15 . 350:15 Bom. 

I.. R 039- 
(12) 55 P* R - 


realise his security and recover there- f 
from the whole of his principal as well 
as the interest up to the date of the 
realization. The property hypothecated 
would thus be liable for the whole claim 
and it is only the liability of the re- , 
maining assets that could be' affected ) 
by the winding-up order. The present » 
case is only concerned with the liability 
of the hypothecated or mortgaged prop- >• 
erties and it seems to me that these 
properties are liable to be sold in satis¬ 
faction of the entire claim and not 
merely for the amount due on the d .te ; 
of the winding up order. It was also • 
contended that interest was not claim- i 
able after the winding-up order as the 
property of a Company in liquidation 
vested in the Official Liquidator, and ; 
that, therefore, in the present case the • 
equity of redemption vested in the 
Offi.'ial Liquidator of the Flour Mills on 1 
the date of the winding-up order. Doubt¬ 
less, the property did so vest—but 

the Official Liquidator is in no better 
position than the Flour Mills. He can 1 
redeem the property by paying up all 
the monies secured by the deed in ques¬ 
tion. He cannot force the secured • 

creditor to take less than the amount ; 
due at the date of redemption. The 
property is charged with the monies., 
due according to the terms of the hypo¬ 
thec and continues to be so charged ; 
until such monies have been paid up.' 
in full according to those terms. 

In any event, it is perfectly clear 
that the portion of the hypothecated . 
property belonging to Ram Chand, 

i.c., the land, was not, and could not 
be, affected by the-fact that the Flour 
Mills went into liquidation. In my 
opinion, therefore, this appeal must 

be accepted with costs and the Bank , 
must be given a decree for the whole • 
amount of the claim together with future 
interest as agreed till realization, recover¬ 
able from the entire property hypothe¬ 
cated under the deed, and I would • 
order accordingly. 

Martineau, J. —I concur. 

Ram Chand's Appeal dismissed. 

z. k. Bank’s appeal accepted % 

■) 
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CALCUTTA HIGH COURT. 

Appear from Appellate Decree No. 2075 

of 1920. 

January 30, 1923. 

Present: —Mr. Justice Walmsley and 
Mr. Justice B. B. Ghose. 
BHAIRABENDRA NARAIN ROY and 

ANOTHER—FlANTIFFS—APPELLANTS 

versus 

RAJENDRA NARAIN ROY—Defendant 

—Respondent. 

Adverse possession — Co-owners — Ouster— Limi¬ 
tation, commencement of—Acquisition of limited 

interest. . 

Where possession can be referred to a lawtui 
title it cannot be said that it is illegal and that it 
is adverse to a co-owner. In order to have the 
Statute of Limitation run against a co-owner there 
must be actual ouster or some act equivalent to 

ouster, fp. ly.L col. 2.] , . ..... 

Defendant, a co-sharer landlord oi the plaintUls, 
obtained a decree for his share of the rent in res¬ 
pect of a non-transferable occupancy holding 
i ; the possession of a tenant and in execution 
of the decree purchased tin; land himself and 
entered into possession. More than twelve years 
ai'ter the plaintiffs sued for joint possession with 
the defendant; 

U<d, (i J that the purchase by the defendant 
did not confer any title on him and when he 
went into possession such possession was 
illegal against his co-sharers and was equi¬ 
valent to an ouster of the plaintiffs and 
limitation commenced to run against them as 
regards the right to possession of the land 
from the date when the defendant took actual 
possession and that the suit was, the efore, barred 
by limitation; !_p. i 94 » col. i ] 

(:i) that although the defendant did not deny the 
plaintiffs’ right to receive rent according to their 
shares he acquired by adverse possession the 
limited interest of a tenant, [p. iy.|, col. i.j 
Probhabati Dusi v. l'uibalurinessa Chaudhurani , 
j.o Ind. Cas. 00.j; 17 C. W. N. ioSS; xy C. L. J. (>- 
and Panchkari Chatiopadhya v. Maiinmj Bahadur 
Sin ah, e8 Ind. Cas. 70S; 1 <j C.W.N. 15b, referred to. 

Appeal against a decree of the Addition¬ 
al Subordinate Judge, Maid a, in 
Rijslianye, dated the y >th of April 1920, 
reversing that os tiic- Mmisif, First Court, 
at Malda, dated the 22nd of August 
1919. 

Babus Sural. Chandra Roy Chuiviitrv and 
Krishna Kamat Mitra, for the Appellants. 

Babus Mohendra Nath Roy and Jafindnt 
Nath Sen, for the Respondent. 

JUDGMENT. 

Ghose* —This appeal arises out of a 
suit instituted by the plaintiffs for joint 


possession with the defendant of some lands. 
The facts lie within a narrow compass. 
The lands are said to have comprised an 
occupancy holding in the possession of a 
tenant, the landlords being both the plain¬ 
tiffs and the defendant who are co-owners. 
The defendant brought a suit for his share 
of the rent against the tenant in occupa¬ 
tion, obtained a decree and, in execution 
of that decree, purchased the land himself 
and entered into possession in August 1901. 
The effect of the decree was merely that 
of a money-decree and the defendant 
purchased only the right , title and interest 
of the tenant. The present suit was 
commenced on the 23rd of June I 9 X 7 * ^ 

is found that the holding was a non-trans¬ 
ferable occupancy holding which was pur¬ 
chased by the defendant. It is conceded 
that the defendant did not acquire any 
interest under section 22, sub-section (2), 
of the Bengal Tenancy Act so as to entitle 
him to resist the claim of the plaintiffs 
to joint possession, if there is no bar of li¬ 
mitation . The Court of first instance gave 
a decree for joint possession with regard, 
to one plot only in favour of the plaintiffs. 
On appeal, the vSubordinate Judge has 
reversed that decree and has dismissed the 
suit entirely on the ground of limitation. 

It is contended 011 behalf of the plain¬ 
tiffs, who are the appellants in this Court, 
that the decision of the learned Subordi¬ 
nate Judge is erroneous. It is argued that 
the plaintiffs and the defendant being 
co-sharers, there could be no limitation 
running against the plaintiffs by the occu¬ 
pation'of the land by the defendant unless 
there was an actual ouster; and it is contend- 
ed that, because the defendant says that 
the plaitinffs are entitled to their share 
of the rent of the land as proprietors of the 
mahal, there has been no ouster and hence 
the suit is not barred by the Statute of 
Limitation. The sole question, therefore, is 
whether, under the circumstances of this 
case, the defendant has succeeded in estab¬ 
lishing the plea of limitation. There is no 
doubt that where possession can be refer¬ 
red to a lawful title, it cannot bo said that 
it was illegal and that it was adverse to a 
co-owner. In order to have (he Statute 
of Limitation run against a co-owner, v ere 
must be actual ouster or some act • equivalent 
to ouster. It has to !e seen, therefore. 
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whether the taking of possession by the 
defendant was under a lawful title. The 
plaintiffs and the defendant as co- sharers 
were no doubt entitled to receive rent from 
the tenant in occupation of the land ac¬ 
cording to their shares. No one of the co¬ 
sharers had a right to take actual poss 
ession of the 'and When the defendant 
purchased the non-transfer able occupancy 
right, such purchase did net confer any 
title on him, and when he went into poss¬ 
ession, such possession was illegal against 
his co-sharers. According to the autho¬ 
rities of this Court, the plaintiffs were en¬ 
titled to seek for possession according to 
their shares in the land from the date when 
the defendant took possession, of the prop¬ 
erty. It cannot be said that, when the 
defendant lock possession by virtue of the 
purchase which he sets up, lie took possession 
in the exercise of his right as a co-sharer 
in the ma\al and. that there was no ouster 
of the plaintiffs with regard to the right 
to possession of the laud. As a matter 
of fact, the taking of possession of the land 
bv the defendant gave rise to the plaintiffs’ 
right to joint possession and so the defend¬ 
ant’s possession, of the entire land was 
equivalent to an ouster of the plaintiffs. 
Limitation, therefore, commenced to run 
against the plaintiffs as regards the right 
to possession of the land from the date 
when tlie defendant took actual possession. 
It is urged that, because the defendant 
did not deny the proprietary right of the 
plaintiffs, there could not have been an 
ouster of the plaintiffs. Defendant, however, 
does not dispute tlie plaintiffs’ right to 
receive rent according to their shares. 

But lie claims a tenant's interest bv virtue 

* 

of his purchase of the right of the tenant 
and lie has been in possession adversely 
of this limited interest for more than 
twelve years; and it seems to me that 
the defendant can acquire such limited 
interest by adverse possession. It makes 
no difference that he is a co-sharer of the 
plaintiffs as landlords There is no differ¬ 
ence in principle , in my opinion, between 
the present case and 1 lie cases of Probkabali 
Oasi v. I'aihut 10 Inessa Cho.udhumni (1) and 
Panchhari Chalinpadhut v. Maharaj 


(k) 2-- JLlld. t.l:. 'A'?; 17 C. tv. N. ivhi', lyC. L. J. 
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Bahadur Singh (2) as regards the acquisi¬ 
tion of a limited interest by the purchaser 
of a non transfer able occupancy holding. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

Walmsley, J.—I agree. 

s. c. m. Appeal dismissed, 

{2) 28 Iiul. Cas. 70S: 19 C. W. N. 136. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 1060 of 1919. 

June 17, 1920. 

Present: —Mr. Justice Scott-Smith and Mr. 

Justice Dun das. 

SAIN DITTA, major, and JAWALADAS, 

S I nor, under the guardianship of 
SIAN DITTA—D ecrbb-HoldeR£— 

Appellants 

versus 

NUR AHMAD and others— Judgment- 

Dee T 01< £— R ESP ON DE NTS. 

Execution of decree—Land belonging lo mauler 
of agricultural tribe, whether can be alienated. 

A Civil Court can order the temporary aliena¬ 
tion of land belonging to a member of an agricul¬ 
tural tribe in satisfaction of a money-decree. 

Datar Kattr v. Rani Rattan, 58 Ind. Cas. 603: 1 
L. 2 I. J, J. 333 (F. B.), followed. 

Salih .Mohammad v. AfcJtar Singh, 5 1 Did* Cas, 
399: 1 P. K. 1919 Rev., approved of. 

Ahmad Khan v. Parmanand, 33 Ind. Cas. 
350; 8 I>. K. 1917 Rev.; 7 P. \V. R. 1917 Rev., 
dissented from. 

Miscellaneous second appeal from an 
order of the District Judge, Jhang, at Sar- 
godha, dated the 20th February 1919, 
affirming that of the Senior Subordinate 
Judge, First Class, Jhang, dated the 7th 
January 1919. 

Lai a Fakir Chand, for the Appellants. 

Hon’ble Khan Bahadur Mi an Fazl-i- 
Iiusain, for the Respondents. 

JUDGMENT, —In the present case 
the holder of a money-decree applied 
during execution proceedings that his 
money might be realised by a farm 
of the land of the judgment-debtor, 
and the question was referred to the 
Collector who reported on 19th Novem¬ 
ber 1917, that a farm for nine years 
would satisfy the decree. > 

Meanwhile, the Financial Commissioner s 
decision Ahmad Khan v. Parmanand (1) 

(1) 43 Ind. Cas. 356} 8 P. R. 19x7 
7 P. W. R. 1917 Rev- 
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was published disallowing such a farm 
in the case of land belonging to a member 
of an agricultural tribe and the Collector 
applied to withdraw his suggestion and 
the Subordinate Judge rejected the decree- 
holders' application for execution by 
order of 7th January 1919, which order 
was confirmed by the District! Judge 
on the ground that the Financial Com¬ 
missioner’s decision concluded the matter. 
The decree-holder appeals. 

Since that time, however, the v.ew 
taken in this judgment has been dissented 
from in Salih M himmidv. Mehur Singh 
(2), and by a Full Bench of this Court 
in Datar Kaur v. Ram Rattan (3) 
in which it was held that a Civ.l Court 
can order the temporary alienation 
of the land of a member of an agricul¬ 
tural tribe in satisfaction of a money- 
decree, and although Mr. Fazl-i-Hussain 
for the judgment-debtor doubts whether 
this decis on is sound we consider our¬ 
selves bound by it and we, therefore, 
accept the appeal and, setting aside the 
orders of both Courts, remand the case 
to the First Court w th a direction to dis¬ 
pose of the application in the light of the 
H gh Court dec s on and Salih Moham¬ 
mad v. Mch.ir Singh (2), aga n referring 
to the Collector if necessary. 

We make no older as to costs as 
the appeal has not been necessitated 
by any act on of the judgment-debtor. 

z. k. Appeal accepted 


(2) 51 In>l. Cus. ajy; r P. It. 1919 ltev. 
(j) 5S lii'l. Ci-. 003; i I. 292; 2 I,. J. 

(P. » )• 


OUDH JJDICIAL COMMISSIONER’S 

COURT. 

Second Civil, Appeal No. 305 <>j* 19:1. 

July 2 C\ 192?. 

Present: —Mr. Simpson. A. I. C. 

KHATJI, AND ANOTHER—PLAINTIFFS - 

APl’ELL ANTS 


MAHOMUD 


ee/siis 

ISMAIL 


Axi* o 1'ii 1; us 




1) E l'END A >; TS — Rest ’ON I) ( 
Procedure Cod a (Act V of r 


* • • '1 •» 

yV8\ 


Res judicata —Question not finally decided — Limi¬ 
tation Act (IX 0/1908), Sch. I. Art. 120—De¬ 
claration, suit for—Cause of action- Assertion of 
title — Limitation, commencement of. 

A talaqdar brought a suit for resumption of cer¬ 
tain muafi plots against the plaintiff. In that 
suit defendant put in an application claim¬ 
ing to be a partner with plaintiff in the 
undei-proprietary right. The suit was decreed 
as against the plaintiff only, and the question 
whether the defendant was a partner with the 
plaintiff was pronounced to be one for a Civil 
Court and he was discharged from the suit. 
More than six years after the date of the defend¬ 
ant's application in the resumption suit, plaintiff" 
brought a suit for a declaration that the defendant 
had no superior or inferior right or co-partnership 
with plaintiff in the plots which were the 
subject-matter of the resumption suit: 

Held, O) that the question of the status of the 
defendant as regards the plaintiff not having been 
decided in the previous suit by the Revenue 
Court, it was not res judicata] 

(2) that the defendant’s plea in the resumption 
suit that he was a partner with the plaintiff furnish¬ 
ed the latter with a cause of action and limitation 
began to run from the date of defendant’s appli¬ 
cation and that the suit was, therefore, barred 
by time under Art. 120 of Schedule I to the Limi¬ 
tation Act. 

Second appeal from a decree ol the 
Additional Subordinate Judge, Fyzabad, 
doted the 3rd September 1921, upholding 
that of the Munsif, Fyzabad, dated the 


30th May 1921. 

Messrs. Haider Husain and J. K. Banjrji, 
for the Appellants. 

Mr. Niamal (Utah, loi the Respondents. 


JUDGMENT.—This is a second appeal 
by tv/o plaintiffs whoso suit has boon 
dismissed by both, the Fonts below. 

The suit was one lor a declaratory de¬ 
cree in favour of the plaintiffs ami the de¬ 
fendants Nos. 2 and 3 against the defend¬ 
ant No. 1 to the effect that defendant No. 1 
has no superior or inferior right or or. 
partnership jointly with the plaintiffs and 
defendants Nos. 2 and 3 in the four plots 
Nos. 772, 768, 067 and 770. 

'there was a suit brought by the iaiitqdars 
for resumption 01 muafi which was decided 
on 29th Novermber 1915. By that decree 
the plaintiffs and the defendants Nos. 2 
and 3 were declared to be under- 
proprietors of plots Nos. 772 and768.1,- ' 
tenants of plots Nos. 6(>/ and 770. Plai 
and defendants Nos. 2 ana 3 cm 
strength of this decree issued a uofra o« : 
ejectment against defendant No. : . '.heir 

v -a • ! i NA 
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a suit to contest the notice alleging liim- 
selt to be o co-sharer witn the plaintiffs 
and defendants Nos. 2 and 3. This con¬ 
tention was upheld and the notice was can¬ 
celled on 19th March 3918. Hence the 
present suit. 

the question to be decided between the 
parties is whether Abid Ali, defendant No. 
i, (who is now dead and represented b}' his 
seven sons) possesses the same rights as 
the piaiutill's and defendants Nos. 2 and 3 
being a co-sharer with them as under- 
proprietor oi Nos. 768 anci. 772 and a 
partner in their tenancy of Nos. 667 and 770 
as he aheged. or whether, as plaintiffs say, 
he is a sub-tenant of plaintiffs and deien- 
dants No?. 2 and 3. But it has to be 
decided whether tins issue can be tried. The 
bars alleged are res judicata and limitation. 
Lastly, there is 3 question whether the reiier 
sought, which i< a declaration and, therefore, 
in the discretion of the Court, ought to be 
granted. 


The question of limitation Prises in 
this way. Art. 120 applies. The suit 
must be brought within six years from 
the time when the right to sue accrued. 
Now, in the resumption case when Abid 
Ali pleaded that he was a partner it is 
quite clear that that plea g?ve a cause 
of action for the present suit. The 
present suit, therefore, ought to have 
been brought within six years of that time. 
Now' Abid AH's application (Exhibit II) 
is dated 25th May 1914. The present suit 
was instituted on 16th December 1920 
six months beyond time. Therefore, with¬ 
out deciding the main issue, I dismiss the 
appeal with costs on the ground that the 
suit was brrred by limitation, 
z. k. Appeal dismissed. 


lhe way the question of res judicata 
arises is tin's. When the laluqdars brought 
Mieir suit lor lesumption of muafi they 
nnde plaintiffs and defendantj Nos. *2 
and 3 parties to it. Defendant No. 3, 
however, put tn an application claiming, 
as he claims now, to be a partner with 
plaintiffs and defendants Nos. 2 and 3. 
hie was made a party but ultimately the 
decree was given only against plaintiffs 
and defendants Nos. 2 and 3 . As regards 
the defendant No. 1 it was said that his 
name was not entered in Die papers 
where lie was recorded as a sub-tenant, 
only. The question whether he was a 
partner was pronounced to be one lor 
a Civil Court and lie was discharged 
Ironi the suit. There is no res judicata 
here. Apart from all technical objections, 
such as the array of parties in the Revenue 
Court as co-cieleiidants, I find that the pre¬ 
sent question wis not decided in that 
case. What was decided by the Revenue 
Cour*: was that the plaintiffs taluqdars were 
e it'.tied to get the relict they sought from 
the parties whom tney themselves lied 
name !, and who are the only ones entered 
in the revenue papers. J think there was 
a■ decision taut Abie Ali had no independ¬ 
ent rights in these ph.ts, but that the Court 
refused to decide whether or not he bad 
any partnership right. 


BOMBAY HIGH COURT. 

Appear from Original Decree No. 189 

OF I 92 I. 

January 29, 1923. 

Present Sir Norman Macleod, Kt., Chief 
Justice, end Mr. Justice Crump. 
PATEL AMBARAM KUBERDAS— 
Pea ntiff— Appellant 

versus 

The SECRETARY ok STATE for INDIA 
IN COUNCI L--D EFENDAN T 
—Respondent. 

Bombay Revenue Jurisdiction Act (X of 1^76), 
s. 11 —Bombay Land Revenue Code (Act V of 
1879), s. 203 —Application for sanad, refusal of— 
Appeal, failure to prefer—Declaration, suit for, 
maintainability of. 

Plaintiff, who was the purchaser of certain prop- 
erty, having failed to get possession of it, applied 
to the Collector for a sanad. The application 
was refused on the ground that plaintiff's vendor 
had not proved his title at the time of the Sub¬ 
urban Survey enquiry and the property had be¬ 
come Government property. Plaintiff, thereupon, 
brought a suit for declaration of his title and the 
grant of a sanad: 

Held, that the plaintiff having failed to appeal 
under section 203 of the Bombay Land Revenue 
Code from the refusal of the Collector to grant a 
sanad, his suit was barred by the provisions of 
section it of the Bombay Revenue Jurisdiction 

Act. 
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MUNESHAR TEWARI V. MAHEsHA KUKRI. 

Appeal against the decision of the Dis¬ 
trict Judge, Ahmedabad, in Suit No. 19 of 
1976. 

Mr. H. V. Diva Ha, for the Appellant. 
The Government Pleader, for the Re¬ 
spondent. _ . . 

JUDGMENT.— We think the District 

Judge was right in holding that the suit 
was barred under section 11 of the Bombay 
Revenue Jurisdiction Act, X of 187b. The 
plaintiff having purchased certain property 
from one Kasam Pun jo made an applica¬ 
tion to the Collector, which must hove been 
due to the fact that he could not get posses¬ 
sion of the property which he thought he 
had purcased. The Collector replied that 
as Kasam Punjo, the plaintiff's vendor, 
had not proved his ownership at the time 
of the Suburban Survey inquiry, it was 
held to be Government land. Therefore, 
the application had held a right to tne said 
land and asked for a sanad in respect of the 
same could not hold good because the land 
was Government laud. That refusal to 
grant a sanad was the cause of action on 
which the plaintiff relies when he filed tins 
suit. 

It is also clear from the notice l.e gave to 
the Secretary oi State under section 80 cf 
the Civil Procedure Code, that the 
notice was given because his application 
to the Collector lnd been rejected. The 
plaintiff could have appealed under section 
U03 of the Land Revenue Code but lie omit¬ 
ted to do so. Section 11 of the Revenue 
Jurisdiction Act clearly prevents us from 
entertaining any suit on account of the 
Collector's Refusal to grant the plaintiff a 
sanad, as the plaintiff had to prove tnat, 
previously to filing this suit, he had present¬ 
ed all such, appeals allowed by the law ler 
the time being in force, as within the period 
of limitation allowed for bringing such suit, 
it was possible to present. He presented 
no such appeals. This appeal is, therefore, 

dismissed with costs. 

z. k. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 78 of 1922. 

April 2-t, 1923- 
Present: —Mr. Justice Daniels. 
MUNESHAR TEWARI— Plaintiff- 

Appellant 

versus 

Musammat MAxiKSHA KUERI and 

others--Defend ants—Respondents. 

Agra Tenancy Act (l I of 1901), .»$. 4 (5). 
58, 63, 194 (3) — Co-sharer entitled to collect rent 

—Ejectment suit by him, if maintainable. 

A co sharer who is entitled to collect the entire 
rent of a tenant is, for the purposes of the Agra 
Tenancy Act, a land-holder and is entitled to eject 

the tenant, [p . 19 8 . c°l. *•] _ , _ XT , 

Jhamman v. Farrnkhabad, ScI. Dec. No. 2 of 

1910, followed. 

Section 194, sub-section(3), applies only to cases 
whete one of two or more co-sharers is not entitled 
to sue alone, [p. I 9 8 i col. *•] 

Second appeal from the decree of the 
District Judge of Ghazipur, dated the 29th 
September 1921. 

Mr. Haribans Saha:, for the Appellant. 
Dr. M.L. Agar wa la, for the Respondents. 

JUDGMENT.— This is an appeal by the 
plaintiff in a suit for ejectment under sec¬ 
tion 63 of the Tenancy Act . The plaintiff 
is alone entitled to collect the entire rent 
from the tenants . This has been clearly 
found by the learned District Judge. The 
learned District Judge, however, was of 
opinion that though the plaintiff was entitl¬ 
ed to the entire rent he was r.ot entitled 
to eject tie defendant without the con¬ 
currence of the entire tody of co-sharers. 
It is hardly necessary to point out that 
tliis view, if correct, would he productive 
of great inconvenience, especially in the 
eastern districts where co-sharers are often 
very numerous. The learned District 
Judge gives two reasons in support of his 
decision. The first is that section 194 
only makes an exception in the case of 
money-suits, and the other that the word 
hmdholaer does not occur in section 58 


of the Tenancy Act. The reference to 
tion 191 is doubtless to sub-section 
This sub-section, however, only ur 
where one of two or more co-slu r, vs 1. 
entitled to sue alone which i > tie v 
point in dispute in this ease. U 1 
true, as the learned District .U 
that section 58 does r.ot couhou 
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landholder. There is no reason why it 
should, as it only specifics the ground 
of ejectment. The operative section 
under which the tear-111 is ejected is 
section 6>, and the very opening 
words of this section are when :i land¬ 
holder desires to eject a tenant." Land¬ 
holder is defined in section 4(5) as the person 
to whom rent is payable, and it is, in my 
opinion, clear la w that the co-sharcr who is 
entitled to collect the entire rent cf a par¬ 
ticular tenant is also entitled to eject 
him. He is the landholder for the pur¬ 
poses of the Act. This view was also taken 
by the Board of Revenue in Jhamman 
v. Farr it kha bad (1) a decision which has 
been followed in many subsequent cases. 
T am told by Mr. Agorwala that this deci¬ 
sion has recently been dissented from by 
the present junior member in a ruling 
which has not yet been reported. However 
that liiavbe. it is in mv opinion good law. 
It was finally urged bv Mr. Aearwala for the 

•f t J m *7 

respondents that the District Judge’s deci¬ 
sion does not cover all the pleas which were 
urged before him. I have accordingly been 
through the grounds of appeal with t! e 
Counsel and it is found that the only plea 
tint can be said to be not covered by i! e 
imigment is that contained in paragraph 
6 of the memorandum of appeal. In 
that the defendant urged that l.c had ac¬ 
quired occupancy rights. This po:r.t is not 
covered either directly or by implication 
in the judgment of the Court below an t the 
learned Judge does not say that :t vvns 
nit urged before him. I accordingly 
remit an issue under O. XI.I, r. 23 , 
t«> the lower Appellate Court:— Has 
Mmsmtitai Murta Kuer. the defendant, ac¬ 
quired occupancy lit hi in the land in 


•su 


> 


On receipt of tlv finding, which should 
In.- submitted by ;;<>th June, ten days 
•vji be allowed ior objections. The hnd- 
! . will be decided oa the evidence already 
on the record. 

m. a. a. Isstts remitted. 

(H S'cl. Dec. No. 2 of lyio. 


MADRAS HIGH CODRT. 

FULL BENCH. 

Civil Revision Petition No. 288 of 1922. 

April 10, 1923. 

Present. —,Sir Walter Schwalbe, Kt., Chief 
Justice, Justice Sir Frarcis Oldfield, Kl., 
and Mr. Justice Ramesam. 

RAJAGOPALA NAIDU— 
Plaintiff No. i —Petitioner 

versus 

RAMASUBRAMANIA AYYAR and 
another—Defendants Nos. 1 and 2— 

Respondents. 

Ccint-Fees Act (V 11 0* 1870), s. 7 (v) (e) and 
Sch. I J, Art. 17 (vi)— Temple, if has market valve. 

A temple winch is iramiir.hie and absolutely 
devoted i:i perpetuity to religious pu pesos has 
no market-value at all as such within the meaning 
of section 7 (i-) (t) of the Court-Fees Act and must 
he dealt with for the purposes of the Act as a 
matter " not otherwise provided for ” under 
Schedule II, Art. 17 (rtV of the Act. [p.201, 
ccl.i.J 

Mamnalha Xath Muter v. Secretary of Stele 
foi India in Council, 23 C. 104 ; 24 I. A. 

J 77 : 1 C. W. N. 698 ; 7 Snr V. C. J. 226 ; 13 
Ind lie*', (x. s.) 1 u (I*. C.), referred to. 

(hi.-eye .—Whether a temple is a “heuse" within 
tlie meaning of section 7 (v) (<•) of the Court-Fees 
Ac». 

Petition under section 115 of Act V 
of 1908 and sectio : 107 of the Goven xnent 
of India Act, prayirg the High Couit to re¬ 
vise an < rder, dated ti e 20th February 3922, 
of the Court of the Additional Subordinate 
Judge, Fast Tar.joie, at Mayavarnni, 
in Original Suit No. 7 of 1921. 


T 1 is ] etition came on for keariig on 
lie 8th of Jai.rurv 3923, upon jei- 
rsing the 1 etition ard an elder 
r*f tie lower Court and tie record in 
hi case, and uj on hearing the a'gi'rr.c-j 
>f Mr. K. S. Sankara Ayyar, foi Mr. T. 
R. Venkatarama Sast/i, for tie Petitioner, 
and <f Messrs. T. V. Muihukrishna 
Ayyar and K. S. Y enkataramani, for 
:he Respondents, and the case 
tiavi: g teen p< sted to be spoken to on 
[Otli of January 1923, upon hearing 
Mr. K. S. Sankara Ayyar fur Mr. T. R, 
Venakarama Sasfri, for the Peli- 
io er, ill Mr. K. S. Venkataranmni , 
:or the Resp« n e ts, and the case l.av.ng 
■tond over for coi.sic eratit n till 
:he 23rd of January 1923 the 
Court (Spencer and Venkatasubba 
Ruo, J J.) male the following 
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ORDER OF REFERENCE TO A FULL 

BENCH. 

Spencer, J. —-The plaintiffs in this re¬ 
presentative suit claim to have an ex¬ 
clusive right to manage certain Devas¬ 
tations mentioned in the plaint and to 
appoint and remove a Dharmakartha 
for those temples whenever occasion arises. 
They pray for a declaration accordingly 
and ask for delivery of possession by de¬ 
fendants Nos. I and 2 of all the properties 
of the suit temples and for payment of cer¬ 
tain amounts that may be found due on 
examination of accounts of the income 
and expenditure. 

The question in this civil revision pe¬ 
tition is how such a suit should be valued. 
The Subordinate Judge has valued it accord¬ 
ing to the estimate m'de by a Commission¬ 
er of the value of the temples and all the 
properties attached to them which amounts 
to more than Rs. 2,00,000. The i.rst 
plaintiff as petitioner contends that he is not 
liable to pay Court-fees upon the valu¬ 
ation of the temple properties according 
to their market value. He maintains that 
he can valoe the relief under sec¬ 
tion 7, clause 4 (c) of the Court Fees Act 
as he pleases, as the only right in issue in 
the suit is the right pertaining to trustees 
of managing the suit properties. In Civil 
Revision Petition No. 862 of 1917 a similar 
question cam* before a Bench consist¬ 
ing of Mr. Justice Sadasiva A’yar and 
myself, the question then being whether 
a plaintiff who sued for joint posses¬ 
sion along w th other trustees was b und 
to pay Cmrt-fees ad valorem as in a suit 
for p.sses-ion falling under section 7, 
clause '5, upon the market-value of the 
temple and its properties. We made a 
reference to a Fall Bench upon the point. 
When the reference cam' before the Fall 
Bench the civil revision petition was 
withdrawn. The question which was a 
very important one, upon which Sidasiva 
Aiyar, J., and I differed, thus remained 
undecided. Most of the authorities were 
collected in the reference made by my learn¬ 
ed brother and niyslf, and after full con¬ 
sideration I expressed an opinion that the 
plaintiff's valuation w r as conclusive and 
should be accepted under section 7, clause 
4 (■:) and (d) and Art. 17, clause (iu‘) of Sche¬ 
dule II of the Court-Fees Act, I pointed 


out in that case that the plaintiff was 
only asking for such possession as he was 
entitled to on the footing of a trustee without 
having any personal interest in the trust 
property and for such possession as the 
holder of the office was capable of, the 
ownership of the temple properties being 
vested in the idol. If a plaintiff sets up any 
proprietary right over temple properties I 
was willing to concede that he must pay 
Court-fees valuing his relief of possession 
upon the value of the temple properties. 

I then held that the cases in Sonachala 
v. Manika (i)aud Appeal No. 10 of 1911 
were distinguishable and I quoted Mo- 
hendra Sunday Thikur v. Din bandhu 
Thakuy (2) and certain other authorities 
for the proposition that if a plain¬ 
tiff claims no higher right than that 
ol administering endowed properties he 
should not be mvJ.2 to pay Cmrt-fees 
on the same footing as a plaintiff who sues 
for possession, claiming rights as proprietor. 
The question is an important one, and I 
am not satisfied that Appeal No. 10 
of 1911 and Second Appeal No. 1410 of 
1917 in which it was held that the temple 
and its properties must be valued were 
corectly decided. It is advisable also that 
in a matter where no party is more con¬ 
cerned than Government wdio are interested 
in the payment of the full Court-fees, 
the Advocate-General should have notice 
and should be heard in the matter. 

I. therefore, refer to a Bull Bench the 


question win t are the Court-fees legally 
payable 0.1 the plaint in this suit. Original 
Sait No. 2 <8 of im2»», in the Court ol the 
Subordinate Judge of Mavavaram ? 

Venkatasubba Rao, J. - I am also of 
the opinion that question should be referred 
to the Full Bench. The matter was fully 
discussed and the authorities in support 
of the rival cotention.s were set forth in 
the referring judgments of my learned 
brother and Sadasiva Avyar, J., in Civil 
Revision Petition No. 80*2 of 1917, 

I. therefore, refrain from covering tlx 
ground again. But there is < in j 1. •: - 
which I, would like to advert:, 
been stated th it. in. the prosed 1 . - 
fee was paid on the value* -1 *. 1 • . ' 
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matter so far as it consists of “ lands ” 
under section 7 (r) (v) of the Court-Fees 
Act. The plaintiff, however, has not 
paid the fee payable 011 the market-value 
of the temple in question. The Commis¬ 
sioner appointed valued the temple at 
Rs. 2,22,000 odd. The estimate was based, 
inter alia , upon the costs of the materials 
used, on the ground that by that process 
the “ market-value " of the structure 
could be ascertained. 

Whatever may be held to be the correct 
view in regard to the more general ques¬ 
tion discussed in the judgment in Civil 
Revision Petition No. 862 of 1917, it seems 
to me that there is considerable force in 
the argument of the learned Vakil for 
the appellant, that the structures con¬ 
stituting a temple, which are the abodes 
of the idols, are not “ houses " under sec¬ 
tion 7 (c) ( v ) 01 which “ a market-value " 
can be placed under sub-clause (c). A 
‘'house," according to Murray's Dictionary, 
no doubt, includes a " a place of worship, 
a temple, )r a church ". I do not think 
we shall be justified in turning to English 
decisions for interpreting the word 41 house" 
as they deal with particular Statutes where 
the word occurs. As Stroud, in his Ju¬ 
dicial Dictionary, points out a church 
consecrated according to the rites of tlie 
Established Church was held not to be a 
“ house " under section 105, Metrop. Man. 
Act, 1885, whereas a Dissenting Chapel 
was held to be such a “ house ". Again, 
a consecrated church, though held not to 
be a "house" within the section just cited, 
was nevertheless held to be a " house ' 
qua a building line which a local authori¬ 
ty lias a right to prescribe. I do not 
think we can derive much assistance from 
the definitions or interpretations given 
above in construing the word 44 house " 
in the section of the Court Fees Act. 

i am of the opinion that under the Court- 
Fees Act a temple which is mainly the 
abode *il the deity cannot be said to be 
“ bouse ", the " market value " of which 
is capable of being ascertained. A temple 
being extra commercium is c.\ hypothesi 
incapable of having a market-value. 

.t is well-known that, to construct struc¬ 
tures similar to numerous temples in India, 
sums amounting to lakhs or tens of lakhs 


of rupees would be required, and I do 
not think that the Legislature intended 
that a Court-fee should be levied on what 
is described before us as .the “ mar¬ 
ket-value " of the temples. I am therefore, 
inclined to hold that it is not possible 
to estimate at a money value, a temple 
and the idols in it, and that, in any event, 
so far as the subject-matter comprises 
the aforesaid, the case falls within 17 (v) 
of Schedule II of the Court-Fees Act, V 
of 1922. 

This petition came on for hearing 
in pursuance of an Order of Reference 
to a Full Bench, dated the 23rd January 

I923- 

OPINION. 

Schwabe, C. J*— This is a reference to 
a Full Bench on the question of the Court- 
fee payable on a suit by the plaintiff claim¬ 
ing to be a trustee of a temple against the 
defendant who is in possession of the temple, 
also claiming to be a trustee. The prop¬ 
erty in question has been valued by the 
plaintiff for purposes of Court-fee at a cer- 
ta’n amount, but the Comissioner has 
reported that the amount is too small 
solely on the ground that t*fie temple build¬ 
ings ought to be valued at their cost of 
construction less, presumably, something 
for depreciation. It is contended by the 
plaintiff that the temple buildings as such 
are not assessable at all for purposes^ of 
Court-fee. The section of the Court-Fees 
Act alleged to be applicable is section 
7 (?>) ( i) which provides that, where the 
subject-matter is a house or garden, it has 
to be valued 44 according to the market- 
value of the house or garden. " It 
is Iirst argued, and with considerable force, 
that the temple is not a house at all. I 
do not think it necessary to go into the 
question of what is mid what is not " a 
house " or whether any part of this tem¬ 
ple could be properly included within 
the proper definition of the word "house." 

I think it better to leave that question 
over until it arises definitely for decision, 
for we have not in this case the full facts 
as to the exact nature of the buildings 
in qustion and the use to which they are 
or can be put. But, it is further argued 
that this temple, even if it can be consider¬ 
ed as a house, has no tnarke 
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value. “ Market value ” has been de¬ 
fined in England as meaning what it would 
fetch in the market under the state of things 
existing at the time, and that definition is 
to be found repeated with great clear¬ 
ness in Manmatha Nath Mitter v. Sec¬ 
retary of State for India in Council (3). 
That was a case under the Land Acquisition 
Act' and what was acquired was a road 
and compensation was claimed in respect 
of that road based on the value of the land 
on which the road stood when it ceased 
to be a road, for agricultural or building 
purposes or the like : and their Lordships 
of the Privy Council made it quite clear 
that, apart from the fact that the Land 
Acquisition Act itself in terms prohibited 
such considerations, the principle of com¬ 
pensation based on the “ market value ” 
which is the wording in that Act as well 
as in the Court Fees Act, is that things 
have to be taken as they stand at the 
time. 

Now, this temple is an ancient temple 
and its history dates at least thousand 
years back, and there seems to be no 
doubt, that the temple is devoted absolute¬ 
ly and in perpetuity to religious purposes. 
On those facts we have to enquire whe¬ 
ther there is a market for such a thing. In 
my judgment, such enquiry results in the 
conclusion there is no market and that 
it can have no market-value at all. The 


AYYAR. 

of the Act, and has to be dealt with as a 
matter “ not otherwise provided for ”■— 
under Schedule II (17) —except that, appa¬ 
rently, there is in this case some market- 
value for some part of the property 
claimed, and in respect of that the 
plaintiff has put on a valuation. There is 
no appeal in respect of that valuation 
by h 111, and, therefore, that valuation 
stands and must be taken as correct. 

Taking this view of the case, it is un¬ 
necessary to consider the question speci¬ 
fically referred to us by the Referring Bench, 
namely, whether, on a claim by a trustee 
for possession of trust properties for the 
purpose of proper administration of that 
trust, he will have to pay Court-fee on 
the value of the trust property, or whether 
in that case he is only bound to pay 
the nominal amount of Rs. 10 or Rs. 15. 
This question had been referred on a former 
occasion to a Full Bench of this Court, 
but it was not decided then, and, owing 
to the facts of this case, it shares the same 
fate now. 

The answer to the question referred 
to the Court is, the Court-fee legally pay¬ 
able are the fees already paicl. 

Oldfield, J.—I entirely agree. 

Ramesam, -J.— 1 agree. 

v. x. v. Or de r a cco rd i ugly . 


principle applied by the Commissioner, 
when he has taken as the market-value, 
what may be called the hypothetical con- 
s ruction value, is, in my judgment 
entirely wrong. He has got to find the 
market-value of the thing as a temple 
at t e time. It is not suggested before us, 
on behalf of the respondent or on behalf 
of the Crown, who attended as amicus 
curicc, that in fact there is any market 
for such things. I think also that it would 
be conclusive against such a contention, 
that the property is inalienable and was 
devoted in perpetuity to religious pur¬ 
poses. 

On these grounds, I come to the con¬ 
clusion, that there is no market value 
at all for this temple as such. That be ng 
so, it does not come under that section 


(3) 25 C. 194: 24 I. A. 177; 1 C. W. N. 608; 7 
Sar. P, C. J. 226; 13 Iud. Dec. (N. s.) 131 (P, C.j. 
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BAI.DEO SINGH V. MEGHU SINGH. 

PATNA HIGH COURT. 

LETTERS PATENT APPEAL No. 51 OK 1918. 

June 19, 1919. 

Present: —Sir D.iwson M Her, Kt., Chief 
Justice, and Mr. Justice Adami. 
BALDEO SINGH and others— 

D efe nd an ts—Appellants 

versus 

MEGHU SINGH and others— 

Pi. AIN’T I KPS — R ESPONDENTS. 
Execution of decree Sole of equity of 

redemption —Symbolical possession, delivery of, 
whither necessary — Redemption, suit for, with¬ 
out setting aside, auction-sale, whether competent — 
Civil Procedure Code (Act 1 0/1908), O. A A I, 

Y -> 2 _ Notice to judgment-debtor, 'when necessary. 

Where the equity of redemption in respect 
of property which is in the possession of xnort- 
caeees is purchased at an auction-sale, it is not 
necessary that symbolical possession of the in¬ 
tangible right purchased should be given to the 
auction-purchaser in order to complete his title, 
if in fact he does exercise rights of ownership 
over the property which he has purchased. 

fp. 205, col. 1.] - , 

Plaintiff sued to redeem a mortgage and alleged 

in the plaint that a certain sale of the equity 
ot redemption in execution of a decree was fraudu¬ 
lent. collusive and illegal: 

Held, Ji) that the allegation with regard to the 

auction-sale did not amount to au allegation that 
'the sale tv as H nullity but that the sale was such 
as might upon proper proceedings being taken 
po«siblv be set aside ; fl>. ' o.> ; col 2.J 

(•») that no proceedings having been taken to 
set aside the auction-sale the suit lor redemption 

was not competent. 203 V*v vi r >> of 

'fli,. notice mentioned 111 aai. * .-- \ >L 

Hjo Civil Proceedure Code is onlv required to 

l,c issued where the application for execution 

is more than one year after the date of the decree. 

U> /etters Patent Appeal against t!ie jucl 0 - 
nr*n t of Mr. Ustiee MulMck, in^ Second 
Appeal Ni. 722 of 1917, dated tne 22nd 
Ma’nii 1918, affirming a decision of the 
Subordinate Ju Ige, Shuhalxd, dated the 
?2nd Mav 1917- reversing that ot t.ic 
Munsif, A'rrah, dated the 2 »th December 

191O. 

Messrs. A*. I Jasmin 
for the Appellants. 

Messrs. JUntwari Lai 
for the Respondents. 

JUDGMENT. 

Miller. C. .T.—This is au appeal under 
,p, lt , t . 10 of the letters Patent from a 
iud'Mnent of a Single Judge ot this Court, 
dated tile 22nd March 191S dismissing an 
ippeal from the Subordinate Judge by 
Xe decision the plaintiffs suit which 


amd A. A. Pay, 
and (/. D. Singh, 


had been dismissed by the Munsif was 
remanded to the Munsif for a fresh trial. 

The facts of the case, so far as they are 
material to the present appeal, are these : 
In February 1886 the plaintiffs' ancestors 
mortg ged 12 bighas of land over which 
they had occupancy rights to the 
ancestors of the defendants under a usu¬ 
fructuary mortgage and put the defendants’ 
predecessors in possession, and out of 
the proceeds of the land they were to satisfy 
themselves under the terms of the mortgage 
in lieu of receiving interest on the money 
advanced. In the same year, about six 
months later, in August, a fractional 
proprietor of the property by name Kailas 
Chandra, who had in the previous year 
obtained a rent-decree against the mort¬ 
gagors, took out execution proceedings 
and the property, the subject of the mort¬ 
gage, as well as other property belonging 
to the mortgagors, was sold iu execution 
of that decree. The sale took place on the 
7th June 1886, the property having been 
attached in the previous March and the 
sale was con fumed on the 27th August 
1886. The suit by the proprietor being 
one by a fractional proprietor only entitled 
him to a 111 mev-decree and not a rent-de¬ 
cree under the Bengal Tenancy Act. There¬ 
fore, what he purchased at the sale was 
merely the mortgagors’ equity of redemp¬ 
tion subject to encumbrances, that is to 
say. lie purchased the rght, title ai d in¬ 
terest which the moitgcwc is had and. tl e 
interest so transferred to h m was sub¬ 
ject to the mortgage of the defendants 
which was still subsisting, but it seems 
to me that from that moment the plaintitts 
lost oil right, title and interest they had 
in the pro per tv and that that interest was 
transferred to Kailas Chandra. No steps 
were taken by the mortgagors to set aside 
that sale and in the year 1892 Kailas 
Chandra sold the equity of redemption 
which he had purchased at the auction¬ 
s'^ in execution of his decree to the mort- 
Wi< r ees themselves and, therefore, the situa¬ 
tion was that the mortgagees’ interest 
as su h merged in their greater interest 
as proprietors of the occupancy right. 
So matters went on, and 111 the year 1910 
there were Survey operations in which 
a portion of the land was recorded as 
in the possession ot the plaintiffs and 
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another portion was recorded as in the 
possession of the defendants. Then, in 
the year 1915, the plaintiffs who represent 
the original mortgagors brought this suit 
claiming to redeem the property and they 
tendered to the defendants the sum of 
Rs. 240 which was the amount of the loan 
and, on the defendants refusing to accept 
it, paid the money into Court and claimed 
to be entitled to redeem the property and 
get possession. In their plaint the plaint¬ 
iffs allege that the purchase at auction in 
the year 1S86 made by Babu Kadi as Chandra 
and the subsequent sale by him of the 
equity of redemption to the mortgagees, 
who are now represented by the defendants, 
was fraudulent, collusive and illegal, and 
they say that no process of execution 
of the decree was served nor was delivery 
of possession at all made in the locality 
or at the house or on the person of the 
plaintiffs, and that neither Kailas Chan¬ 
dra nor the defendants ever came into 
possession of the said land in the capacity 
of purchaser at auction-sale or purchaser 
under the sale-deed and that the defendants 
have all along bee;- in possession in the 
capacity of mortgagees, that the entire 
proceeds of the execution of the decree, 
sale arc’ den very of possession have been 
surreptitiously and fraudulently taken 
aid that the purchase at sa’e and under 
the sale dec !, which are quite fraudulent 
and llcgal, cannot be a bar to the plaintiffs' 
redemption. 

When tlie matter came before the Mun- 
sif he pointed out very properly that, 
on the plaint as it stood, it was not con¬ 
tended that the purchase at auction by 
Kailas Ch ndra was a nullity, and he 
pointd out that, if the sale was a valid 
and subsisting sale until it had been set 
aside, and could not be treated as a nullity 
which in fact the plaintiffs did not claim 
to do, it was a bar to any claim to re¬ 
demption until it was set aside by a Court 
of competent jurisdiction. It was not very 
clear from the plaint whether the sale to 
Kailas B .bn included all the lands in suit 
and, therefore, the learned Munsi. ascertained 
for himself from the record whether this 
was so or not and found that in fact the 
purchase by Kailas Chandra did include 
all the lands in suit as well as some othcis. 
The result was, according to the Mutisif, 


that Kailas Babu purchased the equity 
of redemption, which was all that was 
left to the pla ntiffs at that time, and that 
this he sold to the defendants who were 
at that time the mortgagees or rthandars 
under the usufructuary mortgage-deed of 
the plaintiffs. It appeared to him, there¬ 
fore, that it was unnecessary in this case 
to go into any evidence at all because 
no suit had been brought to set aside the 
sale and, as it was not claimed that the 
sale was void and could be left out of con¬ 
sideration altogether, the plaintiffs were 
clearly not entitled to redeem. 

On appeal to the Subordinate Judge, 
he remanded the suit back to the Mun- 
sif for a fresh trial by allowing the parties 
to adduce evidence in support of their 
respective cases and the ground upon which 
he did that was that the lower Court did 
not allow the plaintiffs to prove that the 
decree obtained by Kailas Chandra was 
fraudulent and invalid or that the defendants 
were mortgagees in possession. Now, it 
is obvious from this that the Subordinate 


Judge made a mistake in supposing that 
the plaintiffs had ever questioned the valid¬ 
ity of the decree under which the execution 
sale took place in i 860 . If it had been 
conte ded that the decree itself was a nul¬ 
lity then, no doubt, that would have 
been a matter for evidence. But no such 
allegation was made in the plaint at nil. 
The only contention in the plaint was 
that the auction purchase hy Kailas 
Chandra was fraudulent »ud allusive 

and illegal and not that it wa> a sale under 
• » 

a decree which in itself was not operative 
m r was it indeed alleged in tlie plaint 
that the sale itself was void. All that 
was alleged was that the sale was fraudulent 
and collusive and, therefore, such as 
might upon proper proceedings being 
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or when the plaintiffs knew of the 
it was clear that there was nothing 
that could be done to assist the pi 
to get rid of the sale. 

An appeal was brought fnia tit.- deci¬ 
sion of the Subordinate Judge to a Judge 
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of this Court and lie also seems to have 
been under th* impression, no doubt mis¬ 
led by the judgment of the Subordinate 
Judge, that what was in question in the 
case was the validity not of the sale but 
of the decree under which Kailas B-ibu’s 
auction-purchase took place. The main 
attack upon the validity of the purchase 
was that there had been no service of notice 
to the judgment-debtors under O. XXI, 
r. 22 of the Civil Procedure Code and that 
in the absence of any such notice to the 
defendants the Executing Court had no 
authority to sell the property and was 
acting without jurisdiction so that the 
sale was a nulity. I have already said 
that it was not specifically raised in the 
pleadings that the sale was a nullity but 
the question appears to have been treated 
in the lower Courts as if such a plea had 
been put forward. When the learned 
Judge of this Court came to deal with the 
case he said : “If the decree (I call attention 
to the word decree) of 1886 obtained by 
Kailas Babu was obtained without issue 
of summons in the suit and if the sale was 
held without issue of notice then there 
was no representation at all of the parties 
interested and the Court’s jurisdiction to 
proceed with the trial was ousted ” and lie 
savs that evidence must be taken in 
order to ascertain whether the decree 
was obtained without issue of summons 
and notice upon the defendants. He 
concludes: “ If the plaintiffs succeed in 
proving this then they are entitled to 
regard the decree and the sale as nullities 
• ltl d lo proceed to establish their claim to 
redemption. It they fail, then the ques¬ 
tion will arise whether the defendants 
having purchased the equity of redemp 
tion il they did purchase it, are entitled 
to resist redemption on the principle of 
P'Mcham Lai v. Kish mi Pcrshad (1). He 
points out that this is a debatable point 
but one which, so far as this Court is con¬ 
cerned, has been settled by the decision 
in Shco Narain Ojha v. Ram Jatan Ojha 

(2). 


(1) 0 Ind. €as. - 17 ; M W * N * 579 » *2 c - T '. J. 

* 7 { 1 ) 41 lud. Cas. 53 ?i 2 P. E. J • 5 s 7 : 1 b- W. 
729; ( 1917 ) pat « 373 - 


So far as the decision of the learned 
Judge is concerned, I do not think there 
could be anything to complain about it 
if in fact it were based upon a true appre 
liension and appreciation of the 
facts of this case. And if, in 
fact, it were alleged and proved that there 
had been no issue of summons in the suit 
upon the parties, then clearly the plaintiffs 
would be entitled to treat the decree and 
all subsequent proceedings arising there¬ 
from as a nullity, but that never was the 
case from start to finish and the only ques¬ 
tion, so far as the validity of any part 
of the proceedings is concerned, was the 
question whether the sale not the decree 
was a nullity or merely voidable. 

A considerable argument was addressed 
to this Court on both sides as to whether 
the omission to issue notice under 0. 
XXI, r. 22 of the Civil Procedure Code 
was such a defect as would render the 
subsequent s.-.le proceedings absolutely null 
and void or whether it was merely an 
irregularity which, whilst entitling the 
plaintiffs to have the sale set aside on pro¬ 
per proceedings being brought, did not 
have the larger effect of rendering the sale 
absolutely void. That might be a question 
of some nicety but it is unnecessary 
in this case for the Court to decide that 
point because, under the provisions of 
O. XXI, r. 22 , it appears that the Court 
executing the decree is only required to 
issue the notice there mentioned in cases 
where the application for execution is 
made more than one year after the date 
of tire decree, and from the documentary 
exhib ts put in in this case it appears that 
the date of the decree in favour of Kailas 
Chandra was the 4th September 1885 
and that the application forexecution was 
the 20th February 1886 so that no question 
at all could arise as to whether the sale 
was void or merely voidable owing to the 
absence of the notice under O. XXI# 
t. 22, because in the particular circumstances 
of this case that rule has no application. 
It seems to me, therefore, that the defend¬ 
ants’ appeal in this case must succeed 
and that the decree of the Munsif must 
be restored because the question about 
which so much argument has been put 
before the Court turns out not^ to be a 
question which really arises, lhe result 
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fault in procedure is concerned, is unim¬ 
peachable and not only is it not void but it 
could not even be set aside as voidable 
upon the grounds which have been alleged 
by the respondents. 

A further point, however, arose during 
the argument to this effect that it is pleaded 
that Kailas Chandra never in fact got 
possession of the property which he pur¬ 
chased. Now, what he purchased at the 
auction-sale was the interest of the mort¬ 
gagors which was the equity of redemption. 
The mortgagees were still in possession 
and entitled to remain in possession and 
could not be turned out either by the mort¬ 
gagors themselves or by a purchaser of the 
mortgagors’ equity of redemption because 
he purchased subject to all encumbrances. 
Therefore, there was no physical possession 
which the purchaser could take and it 
was only symbolical possession that could 
have been effected in his favour in 
the particular circumstances of the case. 
It is not, in my opinion, necesssary in a 
case like the present that symbolical pos¬ 
session of an intangible right should 
be given to the purchaser in order to com¬ 
plete his title if in fact he does exercise 
rights of ownership over the property which 
he lias purchased. What happened in the 
present case was, that having purchased 
the equity of redemption in the year 1886 
lie did in fact transfer it by sale to the 
defendants the mortgagees and, therefore, 
he exercised in a most effective way the 
rights of ownership and rights of possession, 
so far as he could be said to have posses¬ 
sion in the property which he purchased, 
by that subsequent sale in 1892. It must 
be taken, therefore, that as against the plaint¬ 
iffs, the mortgagors, his rights were com¬ 
plete and final even if transfer of posses¬ 
sion were necessary at all events from the 
year 1892. There is no other point which 
has been d scussed before us in the case. 
In my op-nion the appeal must be allowed 
with costs here and in all the lower Courts 
and the decree of the learned Munsif must 
be restored dismissing the claim. 

Adami, J. —I agree. 

z * K « Appeal allowed. 


Civil Extraordinary Application 

No. 174 of 1922. 

January 23, 1923. 

Present: —.Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Tustice Crump. 

LA XM T CHAN D j A VERM A I,— 
Plaintiff—Applic ant 

versus 

Tbe MUNICIPAL COMMITTEE of 
NANDURBAR— Defendant—Opponent. 

Construction of document—Municipal Octroi 
Schedule . prescribing value of goods — Octroi, whether 
can be charged on actual value. 

Where the Octroi Schedule of a Municipality 
provided for the charging of Octroi oil cer¬ 
tain articles at a certain rate per cent, per cart¬ 
load and the value of a cart-load of each article 
was prescribed in the Schedule: 

Held, that it was not open to the Municipality 
to charge Octroi at an ad valorem rate 011 the actual 
value of the articles, [p. 206, col. 2.] 

Application praying for reversal of the 
decree passed by the Second Class Sub- ]udge 
at Nandurbar, in Small Cause Suit No. 142 
of 1921. 

Mr. R. J. Thakor, for the Applicant. 

Mr. P. V. Kane, for the Opponent. 

JUDGMENT. 

Macleod, C. J. —The plaintiff filed 

this suit against the defendant, Muni¬ 
cipality claiming Rs. 60-.1-6, being 
the amount charged by the Munici¬ 
pality, by way of Octroi duty on 
cloth over and above what it v.as 
under the low entitled to levy. It is ad¬ 
mitted that section 167 uf the District 
Municipal Act applied, and, therefore, the 
first five items sued for are beyond time. 
Shortly put, the Municipality claimed to 
charge 0:1 the plaintiff's goods, which were 
bales of cloth, an ad valorem rate 011 the 
value of the goods according to the pre¬ 
sent value and not according to the value 
appearing in the schedule of rates. The 
Octroi Schedule is divided into 3 columns in 
the lirst column are the names of various 
articles; in the second column is the rate 
per cart load ; and in the third column 
is the weight in inaunds or price. The cait- 
lojd is to be reckoned at 16 maunds oi jo 
pukka seers. 4 Cloth' comes under class 
VII us cloth of all sorts and articles ruae’e 
of cotton, silk and wool ; the rat: per 
cart-load is 12 aunas per every Rs. 100 or 
part of it. In the third column the price 
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is to be taken at Rs. 500 per cart-load 
cf 16 maunds. 

It seems to me clear that Rs. 500 was 
the limit value ot a full cart-load 
of cloth of all sorts and articles made 
of cotton, silk, etc., upon which the 
rate of 12 annas per cent, was to 
be levied. Otherwise, the amount Rs. 500 
in the third column had no meaning. 
But if no amount was mentioned, as the 
rate was 12 annas per cent., it would he 
necessary to have some method for apprais¬ 
ing the value of such goods by means of 
an appraiser at the Octroi Station. But 
to obviate all difficulties of that kind, 
tire framers of the schedule lixed the price 
per cart-load on which the ad valorem 
duty was to be paid. 

If we turn to class VIII which includes 
iron ana articles of iron, the rate per cart¬ 
load is j 2 annas, the price of a cart-load 
c l . 16 muunds being taken .<t Rs. 150. 

Again, copper, brass, tin, lead, zinc 
and articles made therefrom are all charged 
at <S annas per cart-load the value of a cart¬ 
load uf lb main id.■> being taken at Rs. 400. 

In those cases, as there was no rate 
per cent., it really was not necessary to 
place any value on the cart-load, ior accord¬ 
ing as the cart appears to the clerk to have 
a Ics^ or a greater load than the average 
load lie would be entitled to charge nunc 
or less than 22 annas. 

That appears tome to be the obvious 
construction which the Court should put 
011 this schedule. Unfortunately, in 191Q, 
the Examiner ot Local Fund Accounts 
found fault with the method upon which 
the Octroi duty had been charged. 

He slid: “As it appears to be the inten¬ 
tion to charge those articles, against 
which value is stated ad valorem the pre- 
sen. 1: practice should either be stopped, 
and cloth, iron and other metals, etc., 
against which value is stated, should be 
charged. < l valorem after seeing tire original 
invo ces showing the purchase-prices re¬ 
ceived. by the importers from the export¬ 
ing merchants, or the schedule amended 
with the sanction ot the Commissioner 
C. D. so as to legalise the present practice. 
It appears advisable in the interest ot the 
Municipality to charge cloth and iron, etc., 
or articles made thereof ad valorem as is 
done by most MuQkipalit'es. , ‘ 


It seems to me that the proper procedure 
was exactly the opposite. If it was consider¬ 
ed desirable in the interest ot the Muni¬ 
cipality that cloth and iron, etc., or articles 
nrnde thereof should he charged on 
their actual value ad valorem, it would 
certainly be necessary to add to the sche¬ 
dule rules prescribing how the real value 
of those goods was to be ascertained. It 
would also be necessary to set up the 
proper machinery for arriving at such valua¬ 
tion. It seems to uic probable that when the 
schedule was framed, it wascorsidered 
advisable that there should be as little 
delay as possible at the Octroi Station, and 
that the methods cf arriving at the Octroi 
duty to be charged should he of the simplest 
possible description. If it was intended 
that the contents of carl-loads of goods 
such as these of various descriptions and 
quality had to be valued at the Octroi 
Station, and if the rate was to be charged 
on such value, then it was necessary to have 
expert appraisers to estimate that value. 
Moreover, it would not be possible in mar.y 
cases to obtain without much delay the 
invoices showing purchase-prices received 
by the importers from the exporting 
merchants. I-Iouever, if tire Municipality 
wish to charge Octroi duty ad valorem on 
lire value of the goods imported within 
their limits, then they must setup a proper 
machinery for that purpose. The Rule will 
be made absolute and there will be a decree 
for the plaintiff for Rs. 8-4*0. No order 
as to costs. 

Crump, J. -I agree. 

z. k. Rule made absolute. 


OUDH JUDICIAL COMMISSIONR’S 

COURT. 

Second Civil Appeai, No. 69 or 19-- 


August 23. 1922. 

Present: —Mr. S’liip^n, A. J. C. 
SHI-0 DUTT BAHADUR SINGH— 
Plaintiff— Appeij ant 


versus 

B 1 SHUNNATH SINGH and othkbs— 
Defendant?—Respondents. 

-Exercise of right, mode of— 
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Conveyance by vendee in favour of pre-emplor, effect 

of _ Arbitration, reference to, whether' defeats rival 

pre-emplor—Civil Procedure Code (Act V of 
1908), Sch. II, para. 20. 

A pre-emptor who purchases the property sola, 
privately from the vendee not only asserts his 
pre-emptive right but asserts it in so efficacious 
a form as to be entitled to have the bargain 
secured to him against every one not having a 
superior right of pre-emption, [p. 208, col. 1.] 
Mahtabuddin v. Karam Ellalii, 73 P. R. 1890. 

referred to. ,. . 

But in order to put himself in this position a 
pre-emptor must do one of two things within 
limitation, either he must institute a suit for pre¬ 
emption or he must obtain a conveyance from the 
vendee. If he does neither of these things, the 
mere fact that he has stated that he possesses 
the right, that he has approached the vendee, 
or that they have referred their matter to arbitra¬ 
tion will not prevent his being barred by 
limitation, [p. 20$, col. 

A pre-emptor who refers his claim to arbitra- 
tion out of Court and then makes an application 
under paragraph 20 of Schedule II to the Cm 
Procedure Code for filing the award made by the 
arbitrator, must be deemed to be enlorcing his 
claim by suit, and unless the application under 
paragraph 20 is made within the limitation pro¬ 
vided for a suit for limitation, it will be no answer 
to a claim for pre-emption by a rival pre-emptor. 
[p. 208. col. 2. j , . 

Appeal from a decree or the Subordi¬ 
nate Judge, Sultanpur, dated the 29th No¬ 
vember 1921, reversing the order of the 
Miinsif, Sultanpur, dated 31st May 1921. 

Mr. A. P. Sen, for the Appellant. 

Mr. Haitlcr Hussain, for Respondent 
No. 3. 

JUDGMENT. —This is a pre-emption 
suit. Tne dispute is between two rival 
pre-emptors. It is a second appeal where 
the f .icts have all been decided. The sale- 
deed was executed on 8th January 1920 
and registered 0.1 13th January 1920. 
The plaintiff-appellant instituted a suit 
0.1 the last day o! limitation, 12th January 
1921, making the vendor and the vendee 
defeidmcs. On nth February 1921 the 
vendee put in a written statement in which 
he said that Gokul Prasad ought to be a 
party. Accordingly, Gokul Prasad was made 
defendant No. 3 aiid lie and the vendee set 
up a common defence. They said that 
on 24th December 1920 Gokul Prasad and 
the vendee had entered into an agreement 
to refer to arbitration Gokul Prasad's 
claim to pre-empt, that the arbitra¬ 
tors made their award on 41b February 
1921 and that Gokul Prasad had appiiei 


under paragraph 20 of Schedule II, Civil 
Procedure Code, on 5th February 1921 to 
have the award filed in Court. 


This was the state of things when the 
written statement was put in. I may add, 
to make the statement complete, that on 
ibth March 1921 judgment and decree 
were given for Gokul Prasad in accordance 
with the award. 

The learned Munsif framed five issues. 
The first was: Has the plaintiff got a 
preferential right to pre-empt as against 
the defendants Nos. 1 and 3 ? He found 
that the plaintiff had bought certain plots 
from the same vendor, defendant No. 2, 
prior to the execution of the sale-deed 
and that this made the plaintiff a co-sharer 
of theSub-Division with a preferential right 
against the defendant No. 1, the vendee 
who appears to have been only a co-sliarer 
in the village. He found, however, that the 
defendant No, 3, in addition to being a co- 
sharer of the Sub-Division, was also a blood 
relation, of the vendor. Consequently, de¬ 
fendant No. 3 has a preferential right 
against the plaintiff. 

There were two issues about the price, 
but on this point no evidence was given 
and the price of Rs. 300 entered in the sale- 
deed stood. 

The last issue was in two parts : 

(a) What is the effect of the arbitration 
proceedings ? and ( 0 ) Were those pro¬ 
ceedings fraudulent and collusive ? 

The learned Munsif found that the 
proceedings were fraudulent and collusive 
that in fact the agreement to arbitrate 
was executed after the institution of the 
present suit, aiul, therefore, after Gokul 
Prasad, defendant No. 3, the original pre- 
emptoi had become barred by limitation. 
Accordingly, lie gave the plaintiff a decree. 
Gokul Prasad, defendant No. 3, appealed. 

The learned Subordinate Judge came to 
a finding of fact that the reference to ar¬ 
bitration did take place on 24th December 
102". Accordingly, lie dismissed the 
plaintiff's suit. 


The plaintiff comes into this Court «>•. 
se:oud appeal. Pie cannot, of course, d’ 
pute the findings of fact that the defend .u- 
No. 3 is a blood relation and th. t .do r ■ 

! ircnee to arbitration took place bcfc'C 
cue institution of the suit. Xiie appellant, 
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argument is based upon the Statute, sec* 
tious 6 to 15 of the Oudh Laws Act. His 
main contention is that the right of pre¬ 
emption must be exercised only ^ in the 
ways expressly mentioned in the Statute. 

I cannot accede to this contention. The 
right of pre-emption is defined in sec¬ 
tion 6 of the Oudh Laws Act as being 
a right “ to acquire immoveable property 
on preference to all other persons. ” Sec¬ 
tion n lays down the procedure where 
the sale-deed has not been executed yet. 
The pre-eniptor must tender the price 
to the vendor. The section does not say 
so, but it is clear from the Transfer of 
Property Act that the vendor must then 
execute a sale-deed in favour of the pre¬ 
empt or which will have to be registered. 
If the sale-deed has been executed in favour 
of the vendee it is clear that the pre- 
c nipt or must obtain his conveyance from 
the vendee. Put if he docs so he has exer- 
c sed his right of pre-emption. I see no 
reason for holding that he is confined to 
the remedv of a suit in Court, there m 
direct authority to the contrary: Mahtab - 
ud Din v. Karam J Haiti (i)- That was a case 
in which, before the institution of a suit 
by one pre-eniptor, another pre-empt or had 
obtained a deed of sale from the vendee. 
It was held that the pre-emptor who lmil 
purchased it privately from the vendee had 
not only asserted his pre-emptive title but 
asserted it in so efficacious a form as to be 
entitled to have l lie bargain secured to him 
against every one not having a superior 
j i?»lit Put this consideration will not 
dispose of the present appeal because the 
respondent, Gokul Prasad, defendant No. 3, 
did not obtain a conveyance from the 
vendee. He used a different procedure, the 
problem can best be solved by approach- 

iu"it from the point of view of the plaintiff 

and considering the paintiff’s rights at two 
sta^c-* of the proceedings, namely, at the 
time of institution, aiul at the time when 
the Mmsif granted him a decree. At the 
li u .. 0 f the institution of the rival pre- 
emptor, who had a superior right had en¬ 
tered into an agreement to refer his claim 
to arbitration. This was no bar to the 
institution of the plaintiff’s suit, nor, 
in my opinion, would it be any answer 

{1) 73 P. R. 1808. 
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to the plaintiff's suit. It is idle for a pre- 
emptor to negotiate with the vendee. He 
must do one of two things within limita¬ 
tion, either he must institute a suit for 
pre-emption, or he must obtain a con¬ 
veyance from the vendee. If he has done 
neither of these things, the mere fact that 
he lias stated that he possesses the right, 
that he lias approached the vendee, or 
that they have referred their matter to 
arbitration, will not prevent his te:r.g 
barred by limitation. 

The second point of time is 31st May 
1921 when the Munsif gave the plaintiff 
a decree. By that time the rival yre- 
emptor had himself obtained a decree tut 
he had not completed his title by deposit¬ 
ing the money. H;s decree w*s not valid 
against the plaintiff. Paragraph 20 of 
Schdule II, Civil Procedure Code, provides 
that where any matter has been referred 
to arbitration without the intervention 
of a Court, and an award has been made 
thereon, any person interested in the 
award may apply to the Court to have 
the award filed. It provides, in the second 
clause of the same paragraph, that the 
application shall he numbered and regis¬ 
tered as a suit between the applicant as 
plaintiff and the other parties as defendants. 
1 hold, therefore, that a pre-emptor who 
refers liis matter to arbitral on out oi Court 
aiul then makes an application under para¬ 
graph 20 is proceeding bv suit and no 
by private conveyance and that his suit 
must be within time. Now tlvs suit was 
beyond time. It does not follow that 
the Court committed any error in granting 
a decree. The Court is bound to grant 
a decree in accordance with an award 
and it is very questionable whether the 
decree could he refused on the ground ot 
limitation. Probably a decree passed 
under paragraph 21 will hold good 
even if the application was beyond time. 
But it holds good only between parties. 

It is still open to the plaintiff, who was no 

party to that decree, to show that the suit 

was barred by limitation. I conceive the 

position then to be the same as if Gokul 
Prasad, respondent-defendant No. 3. 
instituted a suit by filing a plaint on 5 th 
February 1921. It is plain, therefore, that 
these proceedings being beyond time were 
not a sufficient reason for refusing to give 
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the plaintiff a decree. It is to be noted 
that the second reason did not exist. 
There had been no complete conveyance 
of any kind in favour of Gokul Prasad. 

There is an unreported case of this Court, 
which was followed by the lower Appellate 
Court, Mania Bakhsh v. Becahen Khan 
(F. A. No. 60 of 1914), decided by a Single 
Judge. But there is a very important 
distinction between that case and this 
one, namely, that at the time when 
the plaintiff was asking for a decree 
there had been complete conveyance to the 
rival pre-emptor. On the other points 
the facts were very much the same. The 
sale-deed was dated 20th September 1911 
and was registered on 13th December 
1911. The agreement to refer to arbi¬ 
tration was entered into on I2lh July 1932. 
I am unable to discover from the record 
when the suit was instituted but it was some 
months later than the agreement to refer 
to arbitration and it was earlier than the 
award. The award was dated 30th Janu¬ 
ary 1913 and the decree which followed 
on the award was dated 27th February 
1913. A deposit was made in pursuance 
of that decree on 25th July 1913, while it 
was not till 12th February 1914 that ti e 
suit was dismissed. In that case plaint¬ 
iff never got a decree at all ar.d, as I have 
said, the rival pre-emptor completed his 
title by paying the money. But in the 
present, case at the time the plaintiff £ot 
h:s decree, the rival pre-emptor had not done 
enough to prevent the plaint ff getting a 
decree. He had ne.ther instituted a suit 
witiiin time, nor had he obtained a com¬ 
plete conveyance of the property. 1 find, 
therefore, that theMuns.f wasr.ght ingiving 
the plaintiff a decree in spite oi the finding 
of fact by the lower Appellate Court that 
the agreement to refer was earlier than 
the institution of the suit. 

For these reasons I accept the appeal, 
set aside the judgment and decree ol the 
lower Appellate Court and restore the 
decree of the Munsif. The plaintiff will 
get his costs in all Courts from defendants 
^os. x and 3. 

K. Appeal allowed. 
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MADRAS HIGH COURT. 

Original Side Appeal No. 41 ok 1921. 

August 23, 1922. 

Present :—Sir Walter S. Schwabe, Kt., 
Chief Justice, and Mr. Justice Wallace. 
VENKATANARAYANIAH and others— 
Plaintiffs Nos. 1 to 3 • 

—Appellants 

versus 

V. SUBRAMANIA IYER and others— 
Defendants Nos. 1 to 4 and 6 to 14 

—Respondents. 

Vendor and purchaser— Vendee undertaking 
to discharge mortgage on property—Contract of 
indemnity—Came of action—Constructive Uust 
—Pecuniary advantage gained by fiduciary — lies* 
torulion — Trusts Ad (I I of 1882), s. 88. 

A bad created two mortgages on a house a.ud 
some -and m favour of B and C. D a friend of A 
made a suggestion according to which the land 
was sold to Df or Rs. .5,000 and the house mortgaged 
to him for Rs. j.ooo and the sums were 'eft villi 
him 10 pay off the mortgages in favour of Brand 
C so that A would have his house unencumbered 
erreepv. for the newly created mortgage in favour 
of D. D paid off the mortgage xv. favour rf B 
l ot flatted a dispuc.: r.iti: C as to the amount due 
under his mortgage. C claimed Rs. 4,03s while 
D tendered a payment of Rs. 4,800, which amount 
was not accepted by C. A had no knowledge of, 
and did not concern himsilf with, the dispute, 
treating it a matter between C and D. Some- 
years afterwards, C. brought a.suit on his mortgage 
against A and D. A rel>mg on D did not appear 
in the suit and the defence was managed by D p 
F.vcntually a dccric lor Rs. 10,000 was passed 
for the mortgage amount and interest. In due 
course C took proceedings to bring the mortgaged 
properties to sale. D now paid a sum of Rs. 4,000 
anti frecel the laud, of the equity of redemption of 
whi« li he was the owner, but the house was sold 
for Rs. 5,500 and A ejected therefrom. A 
alleging that tl.e house had been purchased benami 
by 1) sued him for various reliefs; 

held, (1) that D under the scheme propunded 
by him, undertook a liability to indemnify A 
against any claim by C.; [p. 2x1, col. 2.1 

i zzatunuissa Begum x Per lab Singh, 3 Ind. 
Cas. 793; 51 A. 583; 13 C, \V. N. 1143; 10 C. L. 
J. 313; o A L. J. 817; 11 Bom. I,. R. i, 2 o; o 
M. L. T. 2 77; ly M. I4. J. 082; 30 I. A. 203 (I*. C.), 
relied or.. 

(2) that the cause of action under the contract 
of indemnity did not arise until A suffered loss 
by being ejected from the house under the Court 
sale; [p. 211, col. 2.] 

(3) that if the allegation that the house had 
been purchased by D btnami in the nanu-of a-third 
person was true, he was bound to restore iis 
possession to A, as D was throughout in a ikh;- 
ciary relationship to A, in the first place as his 
agent and, in the second place, as his accept-i 
legal adviser, [p. 213, col. i.j 

Nugent v. Nugent, (1907, 2 Cb. 20-:: 7 ^ L. J. 
Ch. 614; 97 L. T' 279; a 5 T. L. R. Geo, Nugent, 


14 
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v. Kuncr.t, (1908) i Ch. 540 at p. 54S; 77 L. J. 
Ch. 271; 98 L. T. 354: 24 T. R. 290 Ramasamy 
Che tty v. Kant ft pan Cheltv, 31 I ml. Cas. 2 16; 29 
M. I,. J. 551 at:«i hcouandan Prasad v. Jar.hi 
Simth, 39 lu<l. Cas. 346; 14 C. 573: 13 A.L. J. 154; 
32 M. L. J. jo«»: ji C. W. X. 473: 1 1 *. I.. \Y. 294; 
?ic/T 7) M \Y. N. 254; 25 C. I.. J. 2 59; 2 i M. L. T. 
240; 5 1 /. \Y. 520; 19 Bom. 1 .. R. 4 10; j4 I. A. 30 
(I\ C.), relict on 

(4) that, ordinarily, /J would have been entitled 
to a charge on the house for the Rs. 3,500 pur¬ 
chase-money, but on the facts of the case he was 
not so entitled as he had throughout in his posses¬ 
sion monev of A sufficient to redeem the house 

* 

from the mortgage under which it was sohl. 

[p. 215, cols. 1 & 2.1 

(5) that J) was entitled to his mortgage of 
Rs. 1,000 over the house, but the mortgage for the 
purpose of interest must date from the time when 
it became effective, that is, the date when!! in fact 
advanced Rs. 1,000 towards paying off C, which 
date was the date of the Court sale; (p. 213, col. 2 1 

(b) that, finally, A was entitled as damages to 
all co.-ts to which he had been put in the proceed¬ 
ings taken by C. [p. 213, col. 2.] 

Appeal against the judgment and decree 
of Mr. Justice Coutts-Trotter, passed in 
the exercise ol the Ordinary Original 
Civil Jurisdiction of the High Court, in 
Civil Suit No. 55 .) of 1919 . 

.Mr. A' s 'iranuiu Krishuier, for the 
Appellant. 

.Messrs. / . i.lhintjii Mutlaliar and V. l\ 
S> inivns.i Mvangttr/ioT the Respondents. 

JUDGMENT. 


Schwab©* C. J. —The first question to he 
determined in this case is. what was the 
contract between the parties. The first 
plaintiff and his father owned some 
property in Madias consisting of a house 
and some lands. The father in 1907 was 
an old man and the lirst plaintiff a young 
man about 21. Their affairs were some¬ 
what involved and they had borrowed 
money on mortgage from two persons, 
Veerabadra Ayyar and Appadurai 
Xayakan. The mortgages covered 
both the house and the lands. The lirst 
defendant, a barrister’s clerk and an old 
pupil ol the lirst plaintiff's father, offered 
to get their affairs into order and lie pro¬ 
pounded what seemed to be, and I think, 
was, an excellent scheme. Certain lands, 

1 lie* .subject of these mortgage.-, were to be 
sold to the lirst defendant or, purchasers 
found by him l» r a fixed sum id Rs. 5,w> 


mj I*' Iiioao;. <d lb d ninji>- •, 

'!!''!;e'o 1 sli d! -eler to he 
tl'e:- existing mortgages were 


. md ofh»d 
realtor, the 
to be paid 


Ai far at, the mortgage of Appadiuai 


Nayakan was concerned, this was done and 
the mortgagee disappears from this case 
except that there is a matter which is 
the subject of issue VI about which 
there is still some dispute which I do not 
think lias been disposed of. The facts 
seem to be, that the first defendant, got a 
judgment in the Small Cause Court in 
Suit No. 393S of 1910 against the first 
plaintiff and his father. It seems to be 
clear from Exhibit S that this amount 
was not due. There was a promissory- 
note given mainly as security for the hand¬ 
ing over of certa’11 title-deeds to Appadurai 
Nayakan which were duly handed over. 
With full knowledge of this, the first 
defendant took an endorsement of the 
promissory-note and then sued on it and 
got a judgment. Whether this transaction 
is fraudulent, and how became to get this 
judgment, has not been investigated. 1 
gather the judgment lias not been executed. 
'Hie whole matter requires looking into. 
On the face of it. there seems to be some¬ 
thing very suspicious about it and I pro¬ 
pose to refer this matter for the consider¬ 
ation of the learned Judge. The rest of 
the scheme was, that the first defendant 
should retain the Rs. 5,000 purchase-money 
and should advance up to a further thou¬ 
sand rupees on a mortgage of the house, 
and that he should apply the total to pay 
off the existing mortgages, the first plaintiff 
and his father• finding any sami 1 balance 
that there might be. In * February 1907 
Veerabadra lver stated the sum due to him 
to be Rs. 4,892 and by March 1917 this had 
gone up to Rs. 4,939. Money was found 
bv the lirst plaintiff and his father to make 
lip this mortgage-amount and matters were 
left in the first defendant's hands, 
the essence of the scheme being that the 
Rs. 5,000. purchase-money, and Rs. 1,000, 
advanced by the first defendant on the 
mortgage of the house, and the small 
balance found by the first plaintiff and Ins 
father should be paid into or retained in 
the fird defendant’s hands and that he 
should use it for getting rid of Veerabadra 
Iyer altogether so that the plaintiff would 
haw his house unencumbered except for 
»lv new 1 \ created mortgage of Rs. r,ouo. 
in the first defendant 3 favour. The terms 
of this arrangement were reduced to writ¬ 
ing by a document Exhibit A* The ori* 
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ginal has been lost or, at any rate, has not 
been produced and Exhibit A is a copy pro¬ 
duced by the plaintiffs. It is quite clear 
that in that copy there is missing a sen¬ 
tence at the foot of the first page, after 
the words “must be." The words, n<* 
doubt , are to the effect that the balance 
not exceeding Rs. 1,000 must be advanced 
by the first defendant on a mortgage of the 
house and that the transfer of the property 
and the mortgage of the house should be 
completed within one month and also pro¬ 
viding that any balance required above 
the Rs. i.ckx) was to be provided bv the 
first plaintiff and his father. The first 
defendant undertook to discharge Veera- 
badra Iyer's mortgage. It is stipulated that 
the failure on either side to finish the trans¬ 
action in time is to make the party in de¬ 
fault liable for any damages suffered. 
That the missing line or lines is, or are, to be 
supplied in the manner I suggest is strong¬ 
ly evidenced by the recitals in a subse¬ 
quent mortgage of August 8th 1907, by the 
first plai tiff to Yeerabadra Iyer, whicn 
is Exhibit Kin Original S'de Appeal No. 52 
of 191b and the terms of which. 1 have no 
doubt, were well known to the first defend¬ 
ant. The learned Judge has held, in the 
events that happened, that plaintiff’s claim 
which would otherwise be a good one, 
is barred by limitation. He interprets, 
the agreement to mean that the first de¬ 
fendant undertook to discharge Yeebadra's 
mortgage in a month from February 7th, 
1907, and holds that his failure 
to do so was a breach of that contract 


and that the time under the Statute began 
to run from March 9th. 1907. 1 do not agree 
with this interpretation, because, in the first 
place, I can find no time limited for the 
payment of the mortgage-money and in¬ 
deed it is pretty clear from what hap¬ 
pened afterwards that neither party 
contemplated payment in a m mill unless 
Veerabadra lver agreed to diminish In" 
claim within that period. I think tliai 
no time was fixed and 1 do not think there 
was any breach by the first defendant, until 
he had communicated to the first plaintiff, 
or till he had done some act showing to 
the first plaintiff, that he was not going 
to carrv out Ins contract. \Yliat he did 
I shall refer to later. Further, if the non¬ 
payment with'a a month to Yeerabadra 


Iyer was a breach of the contract by the 
first defendant it was not a breach which 
was accepted by the first plaintiff as a 
breach of the contract and, indeed, the con¬ 
tract between the parties was treated by 
both parties as being open and remaining open 
until the events which culminated in the 
sale in 1919. Further, in my view, the first 
defendant undertook a liability to indemni¬ 
fy the first plaintiff against any claim by 
Veerabadra Iyer and the cause of ac¬ 
tion under that contract of indemnity 
did not arise until the plaintiffs suffered 
a loss by b?ing ejected from the property. 
The first defendant was a purchaser of cer¬ 
tain lands for Rs. 5,000 part of which he 
re-sold to others. I do not propose to con¬ 
sider whether they were ben ami to him 
or not as it is wholly immaterial, and these 
lands were subject to Veerabadra Iyer’s 
mortgage, and as a purchaser he implied¬ 
ly undertook to indemnify the first plaintiff 
against any claim by the mortgagee 
or any loss incurred through the 
action of the mortgagee: See the judg¬ 
ment of the Privy Council in Izzat - 
unnisa Begum v. Verlab Singh fi). It is 
true that in this case the house was also 
subject to the same mortgage and, in the 
absence of an agreement, there would 
probably have tr be pro rata apportion¬ 
ment for this purpose of the mortgage, 
between the house and the lands, but here, 
by the agreement of February 7th, all diffi¬ 
culty of this kind is removed because 
the plaintiff agreed to provide the first 
defendant with the monev necessary to 
pay off this mortgage so that both the 
house and the lands might bo unencum¬ 
bered, and in fact the plaintiffs supplied 
all the necessary nnn.ey. In my judgment, 
there is a necessary implication in the sale 
of the land to the first defendant, coupled 
with the agreement of February 7th, that 
the first defendant will indemnify the 
lirst plaintiff and his father from all claims, 
. 1 r loss in respect of Yeerabadra’s mort¬ 
gage. Without such an implication the 
wluffc scheme would be nugatory ( for it. 
would be open to the first defendant not 
to -eltie with Yeerabadra and to leave 
the house charged with the mortgage, while 


■ Ii; lad. tlas. 703; 31 a. 3S3; 1 ; C. W. X. 1 i.j ,; 
1 . c. L. i • U.v. 0 V. I,. J . fci 7; 11 111 nil. J.. iv. I.-O- 

c - I. i<* * • - i i * • J •* u'- I* A* --J (t*« t.. 7* 






the scheme was intended primarily to free 
that house from the mortgage. 

What happened afterwards may be 
stated shortly. The iirst defendant chose 
to try and fight Veerabadra as to the amount 
due. He had a contention that a small 
part of the money, something like Rs. 140, 
owing by the plaintiff, while purporting 
to be charged on the land, was not proper¬ 
ly so charged as it was otherwise secured 
and that the adding of it to the mortgage- 
money was clogging the equity of redemp¬ 
tion as it pre vented the property being re¬ 
deemed by payment by sums only which 
were originally advanced on the mortgage 
security. At least, I think, that that was 
his point, and it was an interesting point. 
It was a purely academical one because 
the plaintiffs undoubtedly owned the money. 
Whether charged on the land or not and they 
had provided moneys to the first defendant, 
which were enough to pay not only the 
sums originally charged on the property 
but also this Rs. 140. The total amount 
due to Veerabadra in March 1907 was 
Rs. 4,938-8-0. The first defendant chose 
to tender a payment and paid into Couit 
Rs. 4,300, which was subsequently in¬ 
creased to Rs. 4,800 and odd. Veerabadra 
iyer would not accept this amount. There¬ 
upon the first defendant took the money 
out of Court and did nothing. Tthis is the 
money of the plaintiffs but the first de¬ 
fendant was entitled to retain it for the 
purpose of paying off Veerabadra and lor 
other propose. He says he distributed 
amongst the purchasers—I confess I do 
not beheve it—and even though he did, 
he had no sort of right to do 
anything of t lie kind as he had 
iso right to it at all. Ke was, as I have 
stated entitled to do one thing only and 
that is to pay to Veerabadra and discharge 
bis mortgage. Time went on and eom- 


)» mud interest on the mortgage piled up. 
I'iielir t plaintiff was living in the mort¬ 
gaged house and I am convinced he had 
no knowledge of and did not concern, liim- 
,.lf with what was happening ;s to the 
mortgage, treating it, as indeed it was, 
Lis a matter between the Iirst defendant 
and Veerabadra Iwr with which he was 
not concerned. That this is the fact is 
borne out by Inhibits R, V S and T which 

^gw that • after the money h>.d been 


obtained back by the first * defendant 
both he and the plaintiff were treating 
the contract of Febiuary 1907 as still alive 
and were assuming that the first defendant 
had carried out, or was willing to carry out 
his part of the bargain, for the first defend¬ 
ant was claiming to enforce the mortgage 
for Rs. 1,000 on the mortgage of the house, 
and that Rs. 100 was only to be advanced 
by the first defendant to be used in paying 
off Veerabadra Iver and in fact has not 
been advanced at all. The inference I 


draw from the-e documents is, that the 
first defendant was deliberately conceal¬ 
ing from the first plaintiff that he had not 
paid oft Veerabadra Ivcr and had in fact 
misappropriated the Rs. 5.000 the pur¬ 
chase-money of the lands. Further, in 1910, 
the first defendant purports to sell the 
house under the mortgage for Rs. 1,000 
again showing that he was treating the 
contract of 1907 either as being still alive 
or as having been performed by him. 

The first defendant, no doubt, still relying 
on his point as to clogging the equity did 
nothing till 1015 when Veerabadra Iyer 
brought a suit against the first plaintiff 
and the first defendant. The defence was 
managed bv the first defendant. He 
set up that he had tendered in March 
1917, and had always been ready and will¬ 
ing to pay the right amount, thus showing 
that as between himself and the plaint¬ 
iffs lie had carried out the bargain of Feb¬ 
ruary 1907 and kept them indemnified and 

that lie still had the money which he had 
received under that contract, had always 
been and was still ready and willii g to 
complete liis duties by paying the pro¬ 
per amount to \ eerabadra Iyer, ft he 
Judge who tried the case found that the 
first defendant was wrong and he gave a 
decree for Rs. (1,89b. Veerabadra was not 
satisfied and went to the Court of Appeal. 


The Iirst plaintiff still relying 
defend; lit and treating it.as a 


on the first, 
matter not 


concerning him, did not trouble to appear 
in appeal/ ft'he first defendant agreedtothe 
decree being increased to something over 
Rs. 10,000 and in his absence, the decree 
ngaii st the plaintiff was, by order of the 
Court, ‘dmilsily increased. In due course. 


Yccrabardra look proceedings to execute 
his decree by bringing the mortgaged prop¬ 
erty to sale by Court-auction. Then the 
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'first defendat took a course which, to my 
nvnd, wa* impertinent as il was dishonest. 
He paid Rs. 4,000 to Veerabadra to free 
the land;., he being the owner of the 
equity of redemption of the mortgage, 
and so prevent them being sold. Be it 
remembered that he had not in fact paid 
for those .lands except perhaps the small 
amount that he had got from some sub-pur¬ 
chaser and that he had. throughout, nearly 
Rs. 5,000 of the plaintiff’s money in his 
hands. He then misapplies the money 
which was to free the house and lands, 
to free the lands only and leaves the house 
to be sold for the balance the mort¬ 
gage-debt. In due course, this was done and 
on July 14, 1919, the house was sold for 
Rs. 5,500 and the first plantiff was ejected 
and they at once bring the suit. The house 
is said to have been worth about Rs. 8,000 
or Rs. 9,000 at that time. The purchaser 
at the Court-sale was the nth defendant, 
who is stated to be the concubine of the 
first defendant and is alleged to have 
been acting for him in this transaction. 

If this be true, in my judgment, on the au¬ 
thority of Nugent v. Nugent (2) and Nugent 
v. Nugent (3) many other English cases and 
liamasamy Chetty v. Karuppan Chefty (4) 
and Dconandan Prasad v. Janki 
Singh (5). Such a transaction cannot be 
allowed to stand, as the first defendant 
was, in my judgment, throughout in a fidu¬ 
ciary relationship to the first plaintiff, in 
the first place, as an agent and, in the second 
place, as his accepted legal adviser. 
Whether the nth defendant was or was 
not benamliox the first defendant is a ques¬ 
tion that, 011 the view the learned Judge 
took , did not arise and this case must go 
back to him to hear and determine that 
point. If the house is, by this buiami 
transaction, in the first defendant's posses¬ 
sion, he must restore it. The terms would 
ordinarilv be that he would be entitled to 

(2) 11907) z Cli. 292; 76 E. J. Cli. 614; 07 I<• 
T. 279; 23 T. E. R. 660. 

(3) (100S) 1 Cli. 546 at p. 5j8; 77 I.. J. Cli. 271; 
98E.T.354; 24T. E. R. 296. 

(4) 31 lud. Cas. 216; 29 M. I,. J. 55 1 • 

{5) 30 Ind. Cas. 346; 44 C. 5-, ?; 15 A. E. J. 154: 
32 M. E. J. 206; 21 C. W. N. 473; 1 P. E. W 304; 
{>.917) M. W. N. 254; 25 C. L. J. 259; 2i M. L. T. 
'*■ 4 °* 5 E. W. 526; 10 Bo:u. E- R. 410; 44 I. A. y> 

P« t.), ■ 


a charge on it for the Rs. 5,500purchase- 
money but on the facts of the case, he is 
not so entitled for he had, throughout, in 
his possession money of the plaintiffs suffi¬ 
cient to redeem the house from mortgage, 
some of which in fact he had applied for the 
purpose of redeeming his land, - and the 
plaintiffs are entitled to have that house 
unencumbered except by a mortgage of 
Rs. 1,000 in favour of the first defendant, 
and that mortgage must datefor the purpose 
of interest from the date when it became 
effective, that is, the date when the plaintiff 
in fact advanced Rs. 1,000 towards paying 
off Veerabadra. That date is the date 
of the Court-sale. From that date the 
mortgage will bear simple interest at the 
agreed rate of ioh per cent. The plaintiffs, 
having been ejected at that date, will be en¬ 
titled to mesne profits until re-conveyance. 
The 'I rial Judge will, of course, ascertain 
the amount of mesne profits on the house. 
If it is found that the sale was not beruimi, 
then the the plaintiffs would only be able 
to get damages and they are entitled to be 
put by the damages in the same position 
as if the first defendant had carried out 
the contract, that is, they will get the ac¬ 
tual value of the house they have lost as 
on the date of ejectment, being Rs. i.oco 
and by way of further damages, interest on 
that amount at 9 per cent, per annum since 
the date of ejectment of that decree. One 
of the questions to be decided by tlieTria! 
Judge will,in this event.be the value of the 
house. The plaintiffs are also entitled, 
in any event, as damages to all costs to 
which they have been put in the proceed¬ 
ings by Veerabadra Iyer to which they 
were praties. Further, they are entitled to 
a declaration that they are entitled to be 
indemnified by the first defendant against 
all claims by purchasers of the lands 
in question in respect of liabilities which 
they live incurred by reason of Veeraba¬ 
dra Iyer’s mortgage. We are told that 
two o! the purchasers had had to 
p w Rs. 1,300 balance to Veerabadra 
leer. Row the matter stands as bc- 

lwe*i them and the first defendant we 
d.> not know, and we are expressing no 
opinion on it, but if plaintiffs lu.ve 1 • - pay 
: ny damage, in my judgment, they are 
e P itied to claim them under their right 
of indemnity against the firsji defendant 
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There is the matter also of a later mort¬ 
gage, as Exhibit KSin Original Side Appeal 
No. 52 of iqi6, in respect of which it is 
stated that the plaintiffs are liable and 
not the first defendant. It may be that 
the first defendant has discharged that 
mortgage, and whether he is entitled to 
any and what charge on the property in. 
respect of any payment made in relation 
to that mortgage is one of the matters 
which will be open for discussion before the 
Trial J udge. The sixth issue will also then 
he heard and determined if plaintiffs so de¬ 
sire. The first defendant must pay to 
the plaintiffs their costs here and below'. 
The liability as to cost: - . is between the 
plaint ills and theiith defendant in the Com l 
below will be decided on remi nd by the 
learned J udge. The nth defendant will not 
in any event be entitled to any costs of this 
appeal because in this appeal plaintiffs 
have succeeded in getting a new Irirl 
as between them and the nth defendant. 
Plaintiff will pay the costs of the 14th 
defendant which will be fixed at Rs. 150. 
In the Coni c below there will he one set 
of costs for the seventh defendant 
(sixth respondent) and the ijth and 14II1 
defendants, and another set for defendant•• 
Nos. 1, N and l<> payable by the 
plaintiffs. 

Walace, J. —I entirely agree. 1 have 
really nothing to say which has not already 
been fully said by the learned Chief Justice 
and I have to add nothing to what he lus 
said. 

V.N. v. Appeal alleged. 

N. H. - 
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ACIIHAIBAR SINGH and another— 
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R KSPONLH-NT-'. 

Civil Procedure ( file ( It! f <</ i«»<;8), s. no, 
O. XL V.r.2. O. XL VII, f. x, scope of — 
L.milt/lion . 1(1 ( l A of Tuo.S), . 3— /.1,10c v app-.al 
it Hi »• Mojcsty in Council—/•.''.tension oi lime 

_ Sit'jicieni cause — F£ c hppr l ■ — ta’hnr '•> object /<* 

Value oj suit, tjjCQl cj. 


The provisions contained in rules 4 and 8 ot 
O. XLVII of the Civil Procedure Code make 
it clear that the granting of an application for 
review merely amounts to a decision to re-hear 
the case in which the decree or order in respect 
of which a review is claimed was passed. The 
Judge hearing the review is not entitled to do any¬ 
thing in the first stage beyond passing an order 
granting the review and giving his reasons for so 
doing. If the review is granted, the J udge who has 
allowed the review becomes vested with jurisdic¬ 
tion to pass any order which the original 
Judge could have passed. It may be sufficient 
for him merely to alter the order of the original 
J udge, or it may be necessary for him to take some 
intermediate step such as an order in remand, or 
referring an issue, [p. 215, col. 2.3 

Once an application for review is granted it can¬ 
not subsequently he dismissed, [p. 215, col. 2.] 

The provision's of section 5 of the Limitation 
Act arc applicable to an application for leave to 
appeal to His Majesty in Council, fp. 216, col. i.j 

A review application was granted by a Judge and 
an issue was referred to the lower Court. On 
receipt of the finding the Judge came to the con¬ 
clusion that the judgment oi' which review had 
been granted was correct, but instead of passing 
an order in the same terms himself he dismissed 
the application for review. The unsuccessful 
party applied for leave to appeal to His Majesty 
in Council but meanwhije the time for making 
the application had elapsed: 

Held, (i) that the original judgment of which 
review had been obtained had not been affected 
by anything which bad subsequently taken place; 
IP- 215 . col. 2.] 

(2) that, therefore, the application for leave 
to appeal must be considered with reference to 
that order; [p. 210, col. i.J 

(3) that although the application was barred 
by time, yet having regard to the fact that 
this was due to the erroneous procedure adopted 
by the Judge granting the review who had wrongly 
dismissed the application for review after granting 
it, the applicant was entitled to the benefit of 
section 3 of the Limitation Act. [p. 216, col. i.j 

The value ot property which is the subject- 
matter of a suit is a question of fact which may 
be concluded against a party by his admission, 
[p. 21 7. col 1 .J 

A party cannot b\ admitting a lower valuation 
of a suit suffer an appeal to be heard by a Single 
J udge of.'. supreme Court and then claim a higher 
valuation for the purpose of obtaining leave to 
appeal to Ilis Majesty in Council fp. 217, col. X.) 


\pj>li--v;tio:i tor leav.* to nppc.il against 
an order oi the First Additional Judicial 
Commissioner, dated The loth April 1922, 
and cl the Second Additional Judicial 
Coimmssioiier, dated the lpth October 1921 


and ihtli .April 1919, in First Civil Appeal 
No. S of 1021 , reversing that oi the 
Subordinate" Judge, Fyzabad, dated the 
21st May 1918 and the 14th January 1921, 
and upholding the finding of the Subordi- 
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nate Judge, Fyzabad, ou Issue No. n doted 
the 20th February 1922. 

Air. Bisheshwar Nath Srivas'ava, lor the 

Applicants. 

‘Air. A. P. S-’ii, for the Opposite Party. 


*T 5 


JUDGMENT.- This is an application 
under O. X'LV, r. 2, of the Code o» 
Civil Procedure for leave to appeal 


against an order 


to 


\ 1 i‘K 

v V lilt. I « 


three 


separate dates are assigned in the appli¬ 
cation for leave to appeal. These dates 
are J6th April 1919, 19th October 1921 
and 10th April 1922. It appears that 
on 10th October IQ21 Air. "Dalai, then 
Second Additional Judicial Commissioner, 
Dissed an order setting aside the 
decree of the lower Court in favour 
o' the defendants and decreeing the plaint¬ 
iff,’ suit. An application for review *>• 
tii is judgment of Air. Dalai was 
marie and entertained by Air. Lyle, hirst 
Additional Judicial Commissioner, after 
Air. Dalai had left the Court. The appli¬ 
cation was entertained in view of the fact 
that Air. Dalai had overlooked the allega¬ 
tion by the defendants of a certain ground 
lor impugning the Will on which the plaint¬ 
iffs based their claim, a ground on which 
an issue had been struck by the Court of 
first heviaft but on which no decision had 
been passed by that Court in view of its 
dismissal of the claim on other grounds. 
On the 12D1 January 1022 Air. Lyle passed 
the following order: — 

“I allow this application in review end re¬ 
turn the case to the Court of first instance 
with directions that it record a finding 
on Issue No. ;i and submit that {hiding 
to this Coi rt within one month/* 

The Court of f.rst hearing submitted its 
finding v.hu'U was m favour of the plaint¬ 
iff.;. Mr. Lyle accordinglv saw no reason 
to interfere with the order of Air. Dalai 
allowing the pl.nV.ifTs* <laim, but instead 
01 himself -.assiug an order to the same 
effect as .Leone that Mr. Dalai had passed 
be merely b\ an order dated the loth 
April 1922 dismissed, the application for 


11 


review costs 

The first qve-tion that h: ; to 
in thL application i01 lev, e t o appeal is 
v/.i'-iher the application is within tiine. 
That depends on. whether the order ;>ppe - 
el against should be regarded as Air. DaLu ^ 


order of 19th October 1921 or Air. Isle's 
order of the 10th April 19.22. 

In discussing this question it appears 
desirable to quote the first part of rule 4 
ot O. XXVII(which is the Review Chapter) 
and the whole of rule 8 of that Order*. 

“.j (1). \Vhcio it appears to the Court 
that there i.-> no 'sufficient ground for a 
review, it shall reject the application. 

“;2) Where a Court is of opinion that the 
application for review should be granted, 
it‘shall grant tne seme: 

“Provided that 

“(<7) no such application shall be granted 
without previous notice to the opposite 
party to enable him to appear and be 
heard in support of the decree or order, a 
review of wbkh »s applied for. 

“ v. When an application for review 
i, granted a note thereof shall be made 
in the register and the Court may at once 
re-hear the case or make such order in 
regard to the re-hearing as it thinks fit.** 
These provisions appear to us to make it 
quite clear that the granting of an appli¬ 
cation for review merely amounts to a de¬ 
cision to re-hear the case in which the de¬ 
cree or order (in respect of which a review 
is claimed) was passed. The Judge hear¬ 
ing the review is not entitled to do an}'- 
tbing in the first stage beyond passing an 
order granting the review and giving his 
reasons ■ or so doing. I! the review is grant¬ 
ed the Judge who lias allowed the review 
becomes vested with jurisdiction to pass 
anv ordei which, the original Judge could 
have passed. It may be sufficient for him 
merely to alterthe order of the original Judge 
or it 11 ay be necessary for him to take some 
intermediate step such as an order in remand 
or referring an issue, hi the persent case 
Mr. Lyle adopted the second step. When 
the case came back from the lower Court 
with a finding on the issue his proper course 
aouM have been to allow the appeal and 
fl.eeiec ihe plaintiffs' claim. This is what 
he obviously intended to do. But instead 
or doing so he wrongly passed an older 
disnm/ag the application for review whb h 


1 


»• 


1 . 
1 . 


.1 


grantee. 

Ad /.ding then 11 i, \ icw t 1 


l- 


- rri¬ 


al rc*ad\ 

.er 

p*.d*ifr.i is that no order jurtilvin 
in favour of the plaintiffs was 1 
Mr. Lyle. Whether that pass'. 1 • <;; Ah. 

Di'Lil will stand good Ok- 


> • v 


1J * 
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• -grimting of the review will depend on whether 
Mr. Lyle was justified in dismissing the ap¬ 
plication for review after he had granted it 

and, secondly, supposing that he was not, 
whether this Bench lias any power to ignore 
his second order. Both questions must 
be answered in the negative. The first 
we have in substance already decided and 
as to the second an appeal in this Court 
does not he from a decision, however wron° 
and without jurisdiction, of a Single Judge" 

Tne consequence is that Mr. Dalai's or-.ier 
oi the 7.9th October 1921 remains unaffect¬ 
ed b\ anything that happened subsequent¬ 
ly. It is against this order that the ap¬ 
plicants arc appealing to the Piivy Council 
as may be seen from their grounds ut appeal. 
Such appeal is admittedly time-barred, 
i he applicants cannot, moreover, apply 
for a review of Mr. gyle's 0 r«icr ol the 
loth April 1922 as thev are tarred from 
doing so under O. XLVl’l.r. 9. 

Although, however, the application is 
beyond time the applicants desire us to 
invoke section 5 of the limitation Act ar.d 
to admit the application alter time. It 
is urged that the tact that Mi. Lyle merely 
dismissed the application before him for 
review instead of, as we hold that he should 
have done, passing himself an order in 
appeal dismising the appeal, is a sufficient 
cause ior the apiilication not being inane 
within time. We have no doubt that under 
Section 5 we are entitled to admit the appli¬ 
cation after time. If any authority is 
needed for this we would refer to 
Jyotlndra Nath Sarkar v. Lodn.i Colliery 
Co. (1), where a Full Bench of the Patna 
High Court held that section 5 was appli¬ 
cable to an application for leave to appeal 
to His Majesty in Council. The only question 
is whether the cause for not filing it within 
■ time is sufficient. We have already ex¬ 
pressed the opinion that the application 
ior review was granted on the 12th January 
1922 and that lrom this date Mr. Lyle had 
jurisdiction in the c.»sc as if the appeal 
lnd been hoard by him «b initio. From 
this aate, therefore, tlie applicants were 
not in a position to file an appeal from Mr. 
Dalai’s order of the 19th October 1921. 
When on tl e Tutu April 1922 Mr. Lyle 
passed the order dismiissi.g t.io application 


0 ) G^’lIudVCas. O.J9: _• I*. I,. IT 

I at. nr, 6 p. L. J* 35W (F. Ib). 


361; (1921) 


for review this order revived the right. of 
tne applicants to appeal from Mr. Dalai's 
oruer but limitation had by then expired. 

is obvious, therefore, that according to 
• our view the applicants were prevented 

from lodging t..e appeal within time hv a 
mistake ol Mr. Lyle. We, therefore, 
admit the application for leave to appeal 
and proceed to deal with it on its n erits. 

Inc next question is whether the valu¬ 
ation ut the property in suit amounts to 
Rs. io.coo. The property in suit is 
revenue-paying land, being a x-anna 4-pies 
traction of the whole maho.l. Court-fee 
was paid at live limes the land-revenue as 
required by section 7 (v } of the Indian Court- 
bees Act. For purposes of jurisdiction the 
property was stated in the plaint to be 
worth Rs. 6,000 and in the written state¬ 
ment tlie a p p 1 i c a n t s-d e! end a n t s stated that 
1 hey took no objection to this valuation, 
the Court ot Trial dismissed the suit. In 
an appeal to this Court the property was 
again stated to be worth Rs. 6,000 for pur¬ 
poses ul appeal. Had it been valued at 
Rs. 10,000 or over it would have been he?rd 
by a Bench ut two Judges. As it was, 
it was heard by a Single Judge. The 
appeal was accepted and tlie plaintiffs 
obtained a decree. 

lhe applicaiits-deienclanfs base their 

right to appeal to the Privy Council first 
on lhe ground that the value of the subject- 
m .ttcr of the suit in the Court of first in¬ 


stance amounted to Rs. 10,000 and that 
the value ot the subject-matter in dispute 
0.1 appeal to His Majesty in Council is of 
Hie same sum and, alternatively, that even 
if lhe value of the subject-matter in dis¬ 
pute did not amount to Rs. 10,000 yet 
tlie decree in favour of the plaintiffs in¬ 
volved indirectly a Claim or question res¬ 
pecting property of Rs. 10,coo. 

The fiist question for this Court to decide 
is whether the applicants are estopped 
from pleading that the value of the subject- 
matter ol the suit is Rs. 10,0^0 by reason 
of their raising no objection to this valu 
at ion in the Court of first hearing or at the 
time when the plaintiffs appealed. It 
is to be noticed that in the Court of first 
hearing it made no difference what the valu¬ 
ation for the purpose of jurisdiction wa$ 
stated to be as the Subordinate Judgs bed 
jurisdiction up to,an unlimited In 
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the appeal, however, the same valuation 
for purposes of jurisdiction was placed on 
the suit by the plaintiffs without objection 
^ r c om .^ e P rcsel ^t applicants and the result 
of this was that the appeal was heard by 
a Single Judge instead of by two Judges 
as it would have been if the valuation had 
beeu held to be Rs. 10,000. So the failure 
of the applicants to object to the valua¬ 
tion for purposes of jurisdiction in the 
Appellate Court was not without efiect. 
In the case Jagannath Bakhsh v. 
Mendn nil (2) it was held by a Bench of 
tv/o Judges of this Court, in circumstances 
v.hich we cannot distinguish from the pre¬ 
sent case, that defendants who had accented 
the value of property for purposes 01 juris¬ 
diction could not be heard to question that 
value subsequently. Several rulings have 
been quoted to us that the arbitrary valu¬ 
ation prescribed for the purposes of stamp- 
duty will not preclude a party maintaining 
a higher sum as the real value of the subject- 
matter 111 dispute, but these rulings have 
no bearing on this case where n different 
valuation was asserted for purposes of juris¬ 
diction. The ratio decidendi adopted 
iu the ruling quoted was that the value 
o? the property is a question of fact and 
txi«t that question had been settled by the 
defendants 011 their own admissions. It 
is clear that if the defendants had objected 
to the valuation for purposes of jurisdiction 

an issue would have been framed and the 

matter settled in an early stave of the 
litigation. \Ve are, therefore, disposed to 
agree with tin's ruling that there is in sub¬ 
stance a finding of feet of the two !o»\er 
Courts that the valuation for purposes 
of Jurisdiction is as stated in the plaint, 
the Privy Council will not without very 
strong reason allow a question cf fact de¬ 
cided concurrently by two lower Courts to 
be re-opened. Apart from this, it appears 
to its that it is not. proper for a party by 
an admissio 1 ns to a lower valuation to 
suffer an appeal to be heard by a Single 
Judge and then to claim a higher valuation 
for the purpose of obtaining an aopeal 
to the Privy Council. Accord huh-, we see 
*eo reason to depart from the ruling of 
the Bench of this Court and decide that 
•he value of the subject-matter ot the suit 
13 hvs than Rs. io,oco. 

I-*) 3o.Ind. Cas. 204; 2 O. D. J. 20S at p, 21i; 
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21; 


It is, however, pleaded in the alternative 
that the decree in favour of the plaintiffs 
involved indirectly a claim or question 
respecting property of Rs. 10,000 in¬ 
asmuch as the sale-deed of 1833 on which 
the claim was based comprised double 
the amount of property now’ in suit. The 
question we have} therefore, to decide 
is whether the decree of this Court that the 
sale-deed relied on was a forgery would 
operate to the detriment of any party who 
might seek relief on the basis of the sale- 
deed in respect of the other half of the 
property thereby transferred. The present 
suit is concerned vvitli lrdf of the property. 
The original owner of the whole of the prop¬ 
erty was Fateh Singh. There is .\vde- 
deed executed by Fateh Singh in lav our 
of Gopal Singh and Sanoman Singh. Jt 
i> dated 1833 but the finding of Mr. Dalai 
is that this document was really written in 
1^70 and that it was never intended to 
operate. If this sale-deed were held to 
be genuine and operative then Fateh 
Singh was divested of the whole of the prop¬ 
erty iu 1833 -"Hid no subsequent disposi¬ 
tion by him had any force. Fateh Singh 
executed two Wills. The first was 
1865 anti it was in favour of his wife and 
ot Chandrabali Singh in equal shares. 
Uiandrabali Singh is the present «iefend- 
ant and it was 011 the basis of this 
Will that he subsequently obtained a de¬ 
cree giving him possession <>: the half of 
the property which he now holds. But 
lie is a!>o the son. oi Gopal Singh who ".as 
one of the Sendees under the sale-deed 
?- ^ 33 • The second Will was executed 
in 1SO7 "a.s in favour of the wife with 
remainder to the daughter. Fateh Singh 
died in 1876. In 1878 Chandrabali Singh 
00tamed 3 >is decree against the wile for 

hail ot tin-property, the second Will some- 
h°w nmno held inoperative against the 
first \\ ill. In i$yo the wife and daughter 
together executed a deed of gift m 
favour ot Chanaifco Singh. The plaintiffs 
• *ro? ght tueir suit on lout of 11 ■ is 

U«<1 ot gift ns the represents tives-ir.- 

tit’o c.-f Chan ciilcr. Sins;!,. In 

h.'r.otitaii Singh, one of the two Vein' ,s 
y.iHler the sale-deed, die! and h» 
l.isson Jagat Bali obtained a decree on* 

ot the sale-deed of 1883 .against 1 t tj, 

v.'iiois and the donee Chandika Siugi; lor 
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cancellation of the deed of gift of 1879 


[1923 


« A* •• \ % ^ • W • • - — r - ft ■ 

and for possession of hall ot the property. 
In 1916 the wife died. In 1917 the plaint¬ 
iffs brought the present suit. They could 
not ask for possession oi Jsgrt Dilis 
moiety of tlio property because ih«?> v cie 
burred bv res iudicnhi. Ike donee under 
the deed ul g* : t having been a party to 
J a gat Bali’s decree of 1882. bid the> 
could and did claim possession of Cl andr;.- 
hali’s half. Chandrabali’s decree w?.s 
«ood against the wife only. I p l ° *- ,c 
time 01 the wife's death this decree was 
also good against her donees; but when si e 
died the gift by her daughter became op¬ 
erative and plaintiffs br« ugM thc-11 suit. 
('iur*ulrab ili could not maintain the e<«r- 
lici \Ydi against the later Will, but he set 
Hi.-5 sale-deed. Obviously. if I’aleh Mngl. 
had divested himseU ot the property in 
!$-?> the Will of 1867 was invalid ami the 
«*iit was eciually invalid and the plaintiffs 
suit must faih By the decision of Mr. 
Dalai plain tills succeed. If Mr. Dahl s 
decision should be set aside, the decision 
w.,:ild effec t only one-half of the property 
I- v, ili not effect I a gat Dab s hall 
even indirectly. The plaintiffs cannot 
ntt-ck Jag at Bali because the deciee of 
i8«se is res judie.ita .'.gainst the planui.rs. 
If r* 1 1" third party were to attack Jagat 
Bali the present decision would not be 
res judicata in the case. It is mu* that 
the reasoning in the present judgment might 
be held valid if rids supposed vlammnt 
were to set up the sale-deed o! 

but, where a judgment or order can have 

no effect on subsequent litigation ap.-.ri 
from ti.e reasons given for ;r, such judgment 
or ore'cv cr.nnot be said even ni'liTecd. 
to holvc <|Uestion res;ectlng Hit 
inatt«r oi He litigatimi. So we 

the decree in question lias noUnvohed 
even Indirectly a*(piestion re-pectmq |>™o- 

tjrfv ol Rs. lO.rJCif**. 

T>orVc .bove reasons v.e H-M Urn no 
cl to 11,e l>riv> Council bes am. <!•*- 

mi’s 11.e application tc. lev: lo appe d 
with co-sls. 


2 . K. & N\ H. 
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MADRAS HIGH COURT. 

Appeal against Order No. 262 of 1922 

AND 

Civil Revision Petition No. 541 of 1922. 

February 22, 1923. 

Present :—Justice Sir Francis Oldfield, 
Kt.. and Mr. Justice Yenkatasubba Rao. 
KARRI BAPANNA and another— 
Plaintiffs—Appellants 

versus 

SUNKARI YERRAMMA and others— 
Defendants Nos. ii to 13— Respondents. 

Evidence Act (1 of 1872), s. 44, scope of - 
Judgment, objection to —Gross negligence. 

Section 44 of the Evidence Act is applicable not 
nnlv where a previous judgment is attacked on 
the ground of fraud or collusion hut also where it 
is alleged to have been obtained owing to the grass 
negligence of thegurdian of the person disputing it. 

1 Roji’b I’uik/.i v. l.ahhan SendJi M aha pair a, 
g. 1I ; ; C. W. N. 660; 14 Ind. Dec. (N. S.) \ 
“joge&war Sarain Singh v. Roy Radha Raman, 
Kt luil. Cas. 543, followed. 

Appeal against an order, dated the 21st 
February 1922, of the Court of the Addi¬ 
tional Subordinate Judge, Vizagapatam, 
in Appeal Suit No. 361 of 1921, pre¬ 
ferred against the decree of the Court 
of the District Munsif, YellamanachalU, 

in Original Suit No. 384 of I 9 1 ®* v 
Pelitir.11, under section H 5 of Act V 
of 1908, praying the High Court to revise 
the order of the Court of the Additional 
Subordinate Judge, Vizagapatam. dated 
tic 21st February 1022, in Appeal Suit 

No. ff)i of IQ2I. . . .. . . 

Mr. Y.Suryanarayana, for the Appellan s. 

Mr. P. Sonnsuiidnram, foi the Respond- 

' 1 JUDGMENT,— The order appealed agtiinst 
is one of remand. The question was whether, 
•is the eleventh defendant alleged, a P re “ 
vimw decree was invalid, because it had 
been obtained owing to the negligence 
of her then guardian. The first objec 
tion to this order of remand is that the 
plea of negligence was untenable inasmuch 
L the eleventh defendant wished to 
plead that she was not bound by the 
orevious i udgiiient she should hate 
brought a regular suit to have it set aside. 
Tint does not appear to be in accordance 
with section m of the Indian Evidence 
\cl or the construction of that provision 
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In Rajib Panda v. Lakhan Scnih Maha- 
pair a (1). It is urged that section 44 is not 
applicable when the previous judgment 
has been obtained owing to gross negli¬ 
gence ; and it is true that only fraud 
or collusion and not gross negligence is 
mentioned in it. We do not, however, 
think that the principle involved is inappli¬ 
cable to cases of gross negligence. It may 
be observed that such cases were referred 
to as on the same footing with cases of 
fraud in JogesJnmr Ndrain Singh v. Roy 
Radha Raman (2), and we can see no reason, 
oa principle why any distinction should be 
made between the one class of cases and 
the other. 

On the merits, we think that the lower 
Appellate Court has stated its reasons 
very badly for conclusions which are 
correct. The first question was whether 
the District Munsif was right in not com¬ 
ing to a co elusion on the plea of gross 
negligence. There is no doubt that this piea 
was not taken by the < leventh defendant 
in any distinct language in her written state¬ 
ment. The written statements were ex¬ 
ceedingly general, the injunction of the 
Code that allegations of fraud and the like 
should be made specific, if they are made at 
all, being entirely neglected. On these 
pleadings, however, two very general issues 
were framed, one of which, the fourth, 
was quite wide enough to cover the plea 
of gross negligence ; and, a most important 
consideration, there is no doubt that the 
parties had in mind the plea of gross negli¬ 
gence at the trial and that the eleventh 
defendant wa* attempting to produce evi¬ 
dence in support of it, which was rejected 
not because the matter was not i gitated 
in the suit, but because the District Mun¬ 
sif did not think that that evidence was 
of any value. In these circumstances, we 
hold that the case of gross negligence was 
open and that the Munsif should have found 
definitely on it. The lower Appellate 
Court’s order, therefore, remanding the 
suit for re-tri?.l on that point must be sup¬ 
ported. It had already directed the Mun¬ 
sif to take an additional written statenie: • 
from the eleventh defendant. We supple 


ment that direction by saying that the 
negligence relied on should be described 
in as definite a manner as possible and that 
a definite issue as to the gross negligence 
should be framed before the re-trial begins. 
The lower Appellate Court’s order is 
next that in the re-trial certain documents 
shall be admitted in evidence and con¬ 
sidered. It is not clear on what grounds 
exactly it founded that direction ; for it 
has not gone into the question whether those 
documents were rejected on any legal ground 
by the Munsif. We have done so with the 
result that we are not able to find any 
objection valid under the Evidence Act 
to the admission of those documents estab¬ 
lished. They were apparently produced 
before the District Munsif, but he dis¬ 
missed them with the remark that they were 
prior to the date of a certain compromise and 
that the father of the alleged adopted son, 
one Sanyas’ Naidu, could not have known 
of them, a\ d elsewhere commented on the 
absence of documents to show that San- 
vasi recognised his alleged adopted son as 
h's sou. We are told that the District 
Munsif was inaccurate in this and that 
among the documents there are some 
which would support this part of the 
ease. In any event, however, the documents, 
as the .Munsif himself says, would show 
that Chellamal, the widow of Sauyasi, after 
his death recognised the alleged adopted 
son. That, in our opinion, would certainly 
be a relevant fact and it would, of course, 
be for the Trial Court to estimate its impor¬ 
tance. The District Munsif throughout 
has not shown that there is any provision 
of the Evidence Act under which he was 
justified in excluding these documents. 
He was not justified in excluding them, 
because they would not prove a particular 
part of the case, when they were relevant 
to establish another part. This being so, 
thi" portion also of the lower Appellate’ 
Court’s order was correct. 

'file appeal accordingly fails and is dis¬ 
missed with costs of the eleventh defendant 
(the first respondent). The civil Jevision 
tion i< dismissed. No order as to cost - . 
Appeal nr -I p w /-/. dismiss,: ' 


r 




(0 27 C. II ; 3 c. w. s. 

(N. S.) 8. 

(2) 16 I uil, Cas. 543. 
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KHAIRUDDIN V. SAliUGULAB DAS. 


BALAPPA GHENAPPA V. AKRUBAI... 


ALLAHABAD HIGH COURT. 

Second Civil Appeai. No. 213 of 1922. 

June i, 192.3. 

Present: —Mr. Justice Ryves. 
KHAIRUDDIN and others— Plaintiffs 

—Appellants 
versus 

SAKU GULAB DAS and another 
Defe n d ants—Res pond f. n ts. 

Agra Tenancy Act ( I I of ioor). ss, 05 ( a )» }&7 
—Suit for declaration of occupancy rights against 
Zemindar and co-tenant—Jurisdiction of Revenue 

Court. . . .. 

Having regard to the provisions of secaon 107 
of the Agra Tenancy Act. a suit by a tenant under 
section 95 (a) of that Act against the landlord 
and a co-tenant, for a declaration of occupancy 
rights is cognisable bv a Revenue Court, and not 
bv a Civil Court. 

' Second appeal against the decree ot the 
Additional District Judge, Moradabad, 
dated the 16th of November 1921. 


Mr. S. Raza Alt, for the Appellants. 

Messrs. Bhagwati Slum fur and Dttrga 

Prasad, for the Respondent. 

JUDGMENT. -Shan si was the occu¬ 
pancy tenant of the land in dispute. ^ He 
died leaving lour sons, Slier Khan, 
Zainuddin, Baz Khan and Khairuddin. 
The plaintiffs are Khairuddin and ^ the 
four sons of Zainuddin, who is dead, 
and the three sons of Baz Khan, who is also 
dead. These plainliffs brought this suit 
in the Revenue Court at Moradabad against 
Sher Kliun and the zemindar . The suit 
purported to be one under section 95 («) 
of the Agra Tenancy Act. In their plaint, 
alter reciting the above facts, they stated 
that 01 the death, of Shasnsi his four sons 
jointlv cultivated the land but the name 
oi Slier Khan alone was entered in the 
revenue papers because he was the eldest 
,on and was the head of the family. The 
plaintiffs assert that they are in possession 
of the land as heirs of Slmiisi but that, 
inasmuch as the zemindar does not admit 
licit they are tenants the suit w ;s brought 

lor a declaration under section 95 (.<) of 
1 he A: ■ r 1 Tenancy Act. The Assistant Col- 
1-1 or Ik lore whom the case came held that 
ti e v. it was triable by a Civil Court and 
disai-sed it. On appeal the lean ed Ad- 
J1t101.nl District Juci-e of Morndr.bad has 
upheld Ibis view. Tie plaintiffs cone 
hrie in second appeal ai.d the only point 
i.ikcn is, H at the suit was one exclusively 


triable by the Revenue Court, and my 
attention has been drawn to the cases of 
Rani Ckaritar Rai v. Jiani (1), Baljit 
v. Mahipat (2) and Jagannath v. Balwant 
Singh (3). It seems to me, from a perusal 
of the plaint itself, tha ttlie real object of this 
suit was to have a declaration against both 
the zemindar and Sher Khan that the 
piaintitls were the occupancy tenants of 
the holding. Such a suit, it seems to me, 
can only be brought in a Court of Revenue, 
having regard to section 167 of the Agra 
Tenancy Act. I, therefore, allow this appeal, 
set aside the decree of the Court below and 
direct that the plaint be returned through 
the learned District Judge to the Trial 
Court to restore to its original number 
and to dispose of it according to law. 
Costs including in this Court fees on the 
higher scaie will abide the result. 

w. e. a. &n.h. Appeal allowed. 

(1) 21 Ind. Cas. 859; 36 A. 4S; 11 A. L. J. 
1022. 

(2) 49 Ind. Cas. 11S; 41 A. 203; 17 A. L. J. 60. 

(3) 68 Ind. Cas. 247; 44 A. 692; 20 A. L. J. 57.4 
(1922) A. I. R. (A) 37274 U. P. L. R. (A.) 194. 


BOMBAY HIGH COURT. 

Appeal from Appellate Decree No. 227 

OF 1922. 

March 14, 1923. 

Present * —Sir Norman Macleod, Kt., Chiei 
Justice, and Mr. Justice Crump. 

BALAPPA ghenappa ghongadi— 

Plaintiff—Appellant 
versus 

AKKUBAI Kow Rayagouda BiradaR 
Path, and others—Defendants 
Nos. 2, 3 and 6 — Respondents. 

Hindu Law — Mitahshara—Bombay School 

_ Joint family — Adoption—Adoptive father 

reserving free power of management, effect Of— 
Alienation by manager, validity oj 
Plaintiff was adopted under a deed of adoption 
which contained the following clause 

•You have acquired whatever rights and 
authorities a natural son should have acquired 
had I got anv, and you have from to-day become 
the owner of the property moveable and m- 
moveable. You should stay with us e&djake 
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care of us as long as we, i. e., my wife and I, live. 
After our death you are the sole owner and should 
thereafter make Vahiwat as owner. In whatsoever 
manner the estate, moveable or immoveable 
is managed ( Vyavastha), as long as I live it is 
to be taken that you approve of it. You have 
no authority to object to it. On this con¬ 
dition I have taken you in adoption of my free 
will on your and your father’s consenting to it 

Held, that the clause conferred on the adoptive 
father power of management of the family prop¬ 
erty free from any interference on the part of 
the adopted son, but it did not give him an un¬ 
restricted power of alienation, [p. 223, col. 1.] 

A member of a joint family in Bombay can 
alienate his undivided share in the family prop¬ 
erty without the consent of his co-owners, 
[p. 223, col. 1.] 

Therefore, an alienation of the whole interest 
in a portion of the family property by the manager 
is good at least to the extent of his own share in 
the property alienated, [p. 223, col! 1.] 

Kasam v. Joy away Singh, 68 Ind. Cas. 
573 ; 49 I. A. 35S ; 31 M. L. T. 46 ; 16 L. W. 

223; 18 N. L. R. 127; (1922) A. I. R. (P. C.) 
353 ' 43 M. L. J. 676 ; 21 A. L. J. 57 ; 25 Bom. 
Ty. R. 1 ; 37 C. L. J. 73 ; 27 C. W. N. 179 ; 50 
C. 84 (P. C.), followed. 

Appeal against the decision of the Assist¬ 
ant Judge, Belgauni, in Appeal No. 
172 of 1920. 

Mr. H. C. Coyajee, with him Mr. A. G. 
Desai, for the Appellant.—The lower Courts 
have really misread and misunderstood 
the adoption deed, Exhibit 50, in this suit. 
The word used for management in the 
original is “ Vyavastha. " The word, as 
interpreted by Moleswortli and Wilson, 
means “settlement, arrangement, just dis¬ 
position, establishment in suitable con¬ 
nection or order or separating, setting apart, 
settlement, arrangement." The word by 
itself has no distinct meaning. The word 
must be. construed so as to be consistent 
with the context, especially with the sen¬ 
tence “ you have acquired whatever rights 
and authorities a natural son should have 
acquired. " The word does not override 
the natural legal rights of the adopted 
son. At the most, it confers upon the 
father the management of the family prop¬ 
erty as manager, free from the interfer¬ 
ence on the part of the son. It does not 
invest the father with unrestricted power 
of disposal. If it were so, in case the father 
and the son were to fall out, it would 
arm the father with a good weapon to de¬ 
prive him of all the family property. 
Your Lordships will note that in this 
<» 3 se the oicl father has recently married 
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and has fallen out with his son. He has 
tried to deprive the son of his share by 
attempting to alienate almost all the 
exclusive property either by way of gift, 
sale or mortgage, without any necessity 
whatsoever. There are over a dozen suits 
of a similar nature pending in the lower 
Courts. If the deed bj widely construed 
as empowering the father to alienate the 
property without any restrictions whatso¬ 
ever, it would entail hardship by defeating 
the natural rights of the son. 

No doubt, the major son can consent 
to his father's alienations without legal 
necessity, but he cannot be said to consent 
to all the future alienations which the father 
as a manager is not competent to do. 

Mr. R. A. Jahagirdar, for the 
Respondents.—The word Vyavastha 
connotes unlimited power of alienation, 
and as such the alienation is binding on 
the son. The plaintiff was a major at the 
time the adoption deed was passed and 
there was nothing wrong in his voluntarily 
consenting to the condition in the deed 
The son is not to object to any sort of 
alienation by the father. The consent 
of the plaintiff was quite natural as 
he had a tempting bait of a very extensive 
fortune. Had he not consented, the father 
might not have adopted the plaintiff. 

Secondly, it is a recognised principle of 
Hindu Law that the manager of the joint 
family can alienate the family property, 
though without any necessity, with the 
consent of the other co-parceners. The 
plaintiff had consented to his father getting 
unlimited power of disposal. It can be, 
therefore, said that he had consented 
to the alienation at issue. Your Lordships 
may not take into consideration other 
alienations, the learned Counsel has just 
referred to, as they are not before the 
Court. 

If your Lordships then are against me 
on this point, my next point will be that: 
the alienation is good to the extent of 
a moiety, the share of the father. Defend¬ 
ant No. 1 alienated the suit property for 
a valuable consideration which he is en¬ 
titled to do under the law. J admit there 
i> no legal necessity proved; but a co¬ 
parcener can under the Mitakshara pre¬ 
vailing in the Bombay Presidency alien at q 
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his share in the family estate for a valuable 
consideration. The alienation then is good 
to the extent of the father’s share. I rely 
upon remarks of their Lordships of the Privy 
Council in Kasatn v. Jovawar Singh 
(i). 

Mr. Coyajcc, in reply.—It is so my Lords, 
we have an alternative prayer in the plaint 
for the recovery of the moiety on partition. 

JUDGMENT.'— The plaintiff sued for 
a declaration that the sale-deed passed by 
deceased defendant No. i who was the 
adoptive father of the plaintiff in favoui 
of the defendant No. 2 was void, and to 
recover possession of the property in suit. 
In the alternative the plaintiff sued for 
possession of half the suit property on 
partition. The suit has been dismissed 

in both the Courts. 

The plaintiff was adopted bv Ghenap- 
pa, the lirst defendant, on the 30th Novem¬ 
ber 1903, at which time the plaintiff was 
a major'. Exhibit 5 ° is the adoption deed, 
and it is on the interpretation of a par¬ 
ticular passage in that deed that the de¬ 
cision in this suit depends. 

por the plaintiff it was contended that 

the material portion of the deed ran as fol¬ 


lows . 

“ You have acquired whatever rights 

and authorities a natural son should have 
acquired had I got any, and you have 
from to-day become the owner of the 
property moveable and immoveable. \ou 
should stay with us and take care of us 
as long as we, that is, I and my wife, live. 
After our death you are the sole owner 
and should thereafter make Vahiwttl as 
owner. In whatsoever manner the estate, 
moveable or immoveable, is managed, as 
long as I live it is to be taken that you 
approve of it. You have no authority 
tn ob'cct to it. On this condition I have 
takmi" you in adoption of mv free will on 
vonr and vour lather’s consenting to it.'’ 

Tlie word used in the original is Vya- 
, hls U H! ;md the learned Appellate Judge 
il page ; has quoted the various mean¬ 
ings assigned to that word in Moles worth's 
Marat hi English Dictionery and Wilson’s 


\ u 
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Glossary cf Judicial and Legal terms. It 
would appear that the word itself has no 
distinct and separate meaning. It may 
either mean settlement, arrangement, just 
dispis tion ; establishment in suitable 
connection, or order or seperating, setting 
apart, settlement, arrangement. 

The learned Subordinate Judge con¬ 
sidered that the word “ Vyavastha ” in the 
context in which it was used could mean 
only settlement, disposition, and that the 
adoptive father had thus reserved to him¬ 
self unlimited powers of disposal over 
the property both moveabe and immove¬ 
able. 

The learned Appellate Judge held that 
the word “ Vyavastha ” connotes just dis¬ 
position as manager of the family. There 
is further an ingenious argument raised 
that because a manager of a joint Hindu 
family can alienate the family estate with 
the consent of the other members of tlie 
family, the plaintiff consented, prior to 
his adoption, to his adoptive father’s 
management, and, therefore, it must be 
taken that he consented any alienation 
which might be made in future by the 
adoptive father as manager. There is, 
an obvious fallacy in that argument, be¬ 
cause, ordinarily, a general consent given 
to a manager of a joint Hindu family would 
not include a consent to alienations for value 
which are not within his province as manager, 
so that, for other alienations express con¬ 
sent would be necessary. Therefore, the 
consent given to a manager by other mem¬ 
bers of the family does not necessarily 
inleude consent to future alienations. It 
would onlv mean, as in this case, that 
the family' would not interfere in any way 
with the ordinary management of the family 

property. 

But it has been contended for the re¬ 
spondent that the word Vyavastha 
connotes unlimited powers of alienation. 
It seems to us that when we have to inter¬ 
pret a word of this indeterminate cliarac. 
ter, we must read it strictly with th con ¬ 
text in the adoption deed, and although 
it would be very natural for a son if he 
is major to consent, and if he is a minor, 
I lien for those who arc acting oil his behalf 
to consent, to the adoptive lathers acting 
as manager of the family property, 3-et 

it would be extremely uubkcly that there 
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should be a consent given to the adop¬ 
tive father having unrestricted powers 
of alienation which might result, as it 
did in this case, in the father’s dissipating 
the whole of the family property or the 
best part of it before the adopted son, 
could succeed. That being the case, in 
our opinion, we should interpret this adop¬ 
tion deed as conferring on the father powers 
of management free from any inter¬ 
ference on the part of the adopted son, 
and as such a provision might naturally 
have been made in the deed although the 
adopted son at that time was a major, it 
is by no means necessary or even natural 
that we should interpret the clause as giving 
to the adoptive father an unrestricted power 
of alienation. We think, therefore, that 
the learned Appellate Judge was wrong 
in dismissing the pain tiff’s suit. 

Wc think that the alienation in this 
suit was not competent with regard to 
the plaintiff’s share. It is a question 
on which apparently there is some con¬ 
flict of authorities whether an unautho¬ 
rised alienation by the manager of a Hindu 
joint family is altogether void or whether 
it would be held good to the extent of the 
share of the person making the aliena¬ 
tion. In Kasatn v. J or away Singh (i) 
their Dordships of the Judicial Commit¬ 
tee accepted the view that the Mitakshara 
is to be interpreted in Berar in the same 
manner as in Bombay, and that accordingly 
a member of a joint family in Berar could 
sell his undivided share without the con¬ 
sent of liis co-owners. If, therefore, the 
plaintiff’s father had power to alienate 
his own share without the consent of the 
plaintiff, it is difficult to say why in the 
case of an alienation for value as in this 
case of the whole interest of the family 
property it could not remain good with 
regard to the plaintiff’s father’s share. 

We think, therefore, that the plaintiff 
is entitled to a declaration that he is the 
owner of lit If the suit property and that 
the suit should be ref md to the Collector 
for partition of the suit property in equal 
moieties between the plaintiff and the 
second defendant. 

There should he usual er.qu ry c.s to 
Leslie profits from lie date of suit. The 

t »Si * \ » 


plaintiff should pay Court-fees to the ex¬ 
tent of mesne profits to which he has , ex¬ 
ceeded. 

The ifiaintiff is entitled to half his costs 
throughout. 

z. k. Order accordingly . 


MADRAS HIGH COURT. 

Second Civil Appeal No. i of 1921, 

AND 

Civil Revision Petition No. 2 of 1021. 

March 15, 1923. 

Present:-—Six Walters. Schwab e. Kt., Chief 
Justice, and Mr. Justice Olgerv. 

The P RlvSIDENT of The DT STB 1CT 
BOARD of SOUTH CANARA — 
Defend ant —Appellant 

versus 

K. GOPALAKRISHNA BHATTA— 

Plaintiff—Respondent. 

Provincial Small Cause Courts Act (IX oj 1887), 
Sch. 11 , Arts, i, 3, 19 —Tolls {Army) Act {I I of 
1901), 6'. 0— Suit for damages caused by illegal order 
of President of District Board, nature of — Suit, 
whether cognizable by Small Cause Court—Suit wrongly 
brought against President—Interference in revision 
— Civil Procedure Code (Act V of 1908), s. it 5. 

Where the plaintiff, a toll-gate contractor, alleged 
in his plaint that the President of the District 
Board issued an order wrongfully forbidding 
him to collect tolls in respect of certain carte 
and claimed damages caused by reason of such 
illegal order : 

Held, (i) that the suit was reallv not one for 
declaration so as to bring it under Art. 19 of Sche¬ 
dule II to the Provincial Small Cause Courts Act 
but was really one for damages and the Small 
Cause Court would, therefore, have jurisdiction to 
try the suit though in arriving at its decision 

it would have to come to a conclusion as to whether 

the prohibition was rightly or wrongly imposed * 
[p. 224, col. 2.i 1 * 

(2) that Arts t and 3 of the Schedule 
were not applicable to the suit, since the President 
Ot tile District Hoard was not an officer of the 
Government within the meaning of those Articles- 

[p. 2 2.J. Col. 2.J 

u) that section (. of the Tolls fArnivi VI 
did not bar the jurisdiction of the Court tj c , 

111,1 Ll\ 2z 5 , coJ. i.J 

(41 the mere fact that the suit v vroUf ,,.. 
brought against the President of the District HoSid 
instead of the District Board itself was not a 
mutter going to the jurisdiction oi the Court 



as to warrant interference with the decree of the 
lower Court in revision by the High Court under 
section 115 of the CivilP rocedure Code. [p. 225, 
col. ;.] 

Second appeal against the decree of 
the District Court, South Kanara, in 
Appeal Suit No. 50 of 1920. preferred against 
the decree of the Court of the District 
Mur.sif, K isargocl, South Canara, in Origi¬ 
nal Suit No. 652 of KjjS, and petition, under 
section 115 of Act V ct >9oS, praying the 
High Court to revise the decree of the 
District Court of South Canara, in Appeal 
Suit No. 50 of 1Q2U, preferred against the 
decree of' the Court of the District Munsif, 
Kasargcd, in Original Suit No. 652 of 
1918. 


The Advocate-General, for the Appell¬ 
ant. 

Messrs. B. Sitarain Rao and B. Kesc'a 

4 i\>Mi°cr, icr tire Respondents. 

JUDGMENT. 

Second Apteat, No. i or 1921. 

A preliminary point is taken i:i this 
second appeal under section xc2 o', 
the Civil ” Procedure Code on tl.e 
ground that this was a suit which could 
be brought in the Provincial Small Cause 
Court being for an a mount under Rs. 500. 
The suit was rather a curious one. It was 
an action bv a person who had bought 
the right to collect tolls on certain roads 
from tlie District Board. He had In com¬ 
ply according to his contract, with the 
orders given by the President of the District 
Board. A large quantity of folder being 
required lor Army purposes :n this Distirct, 
llK- Forest Officers hired carts and sent 
them along the road on which the Toll- 
bar in question was. The respondent tried 
to collect 1 oils on these carts and he received 
an order irmn tlie appellant; President 
or the District Board, forbidding him to 
collect tolls, he basing his prohibition on 
his interpretation of the Army Act under 
which he decided that no toll was pay¬ 
able m respect oi calls carrying supplies 
ior 11.c Army. The respondent complied 
with the order which the appellant had 
issued, and in due course brought a suit 
icr damages claiming that this order for¬ 
bidding him to collect these tolls was 
illegal and alleging that he had suffered 
damages by reason of that order. 


The District Munsif and on appeal 
the Subordinate J udge so found, and award¬ 
ed him damages, for Rs. 2x4. No second 
appeal lies against that decision the amount 
being under Rs. 500 unless this is one of 
the suits set out in the Second Schedule 
to the Provincial Small Cause Courts Act, 
IX of 1887. The Article of the Schedule 
relied on is Art. 19 “a suit fora declaratory 
decree not being a suit instituted under 
section 283 uf the Civil Procedure Code.” 

I agree that if the case is really 0 case 
for a declaration, tlie Court would be en¬ 
titled to hold that the Small Cause Court’s 
jurisdiction was excluded. If the case 
was really a case for damages, as in our 
judgment this was, the Small Cause Court 
would have jurisdiction though in arriving 
at its decision, it would have to come to a 
conclusion, as to whether this prohibition 
was rightly or wrongly imposed. The other 
Articles relied upon arc Arts. 1 and 
3 which except from the cognizance of 
a Small Cause Court suits concerning acts 
and orders purporting to be done by the 
Governor General it) Council or by a Local 
Government or by Member of Council 
and suits concerning acts and orders 
purporting to be done by any other 
officer of the Government in his official 
capacity. If the President of the District 
Board is an officer of tlie Government 
within the meaning o! these Articles, this 
suit would be excepted. But in our judg¬ 
ment he is not. Local Boards and Cor¬ 
porations are what may be called quasi* 
Government bodies tut by the very scheme 
uf the Acts under which they are created 
they are not servants of the Government. 
Tneir representatives in some cases are 
nominated but generally elected by the peo¬ 
ple and they have their official capacity as 
such and not as officials of the Government. 
It is true that they are under Government 
in the sense that under the Statute they 
have to account to the Government and 
are under certain disciplinary powers of 
the Government. The Government has a 
duty cast upon it to see that these minis¬ 
terial bodies carry out their functions law- 
full v. But in our judgment wore of the 
officials of these Municipalities and District 
Boards are officers of the Government 
coming within Arts. 1 and 3. # t 

It follows that this preliminary point 
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succeeds and that this second appeal 
does not lie and must be dismissed with 
costs. 

Civil Revision Petition No. 2 of 1921. 

Schwabe, C. J.—The Civil Revision • 

Petition is on the same matter just disposed 
of—(Second Appeal No. 73 of 1921). It 
is suggested that the Court that had heard 
the case had no jurisdiction by reason 
of section 6 of the Tolls (Army) Act II of 
1901. By that section provisions are made 
for compensation to certain persons who 
sustain loss by reason of the Act. It is 
argued that loss had been sustained 
by the present respondent by reason of 
that Act. It is not at all so. Eveu if it 
were so, that section does not, in my judg¬ 
ment, exclude the jurisdiction of the Small 
Cause Court to hear cases such as this. 

It is further suggested that this action 
did not lie because it was against the Pre¬ 
sident and not against the District Board 
itself. That is not a question, as I under¬ 
stand it, going to the jurisdiction and I 
see no ground for interfering in this case 
on revision. 

This Civil Revision Petition will be 
dismissed. There will be no cosrs. 
Odgers, J.—I agree, 
v. n. v. Appeal and Petition 

N. h. dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 53 of 1920, 
September 18, 1922. 

Present .‘—Mr. Ashworth. J. C., and 
Mr. Simpson, A. J. C. 

Thakur RUDRA PRATAP NARAIN 

SINGH and others—Defendants—• 

Appellants 

vcyans 

Thakur NIRMAN PRASAD SINGH 
and others—Plaintiffs Thakur 
SHER BAHADUR SINGH and others— 

D EFENDA NTS —R ES PO X P KNTS. 

Custom —Usage and custom, distinction between — 
Proof of custom —Presumption arising from recent 
usage— ‘Pleadings, construction of—•Impartible 
estates—Hindu Law—Joint family—Partition 


—Exclusion from enjoyment, what amounts to 
-—Limitation Act (IX of 1908), Sch. 1 , Art. 
127— Suit by several co-parceners for partition 
of united fractional share—Claim of some plaint¬ 
iffs barred, effect of—Guardian and ward — Posses¬ 
sion by guardian of property of ward — Presump¬ 
tion—Evidence Act (I of 1872), s. 35— State¬ 
ment in record of case reciting admission of party, 
admissibility of. 

A custom on which a party relies must be 
sufficiently defined for its application to the facts 
of the case to be clear and undoubted, but the 
strict English rules of pleadings should not be 
applied to pleadings in India and a party should 
be allowed to prove a custom narrower than that 
alleged in its pleadings, [p. 228, col. 1.] 

Abdul Hussein Khan x. Bibi Sona Dero, 43 Ind. 
Cas. 306; 45 C. 450; 16 A. L. J. 17; 4 W- 

27; 34 M. L. J. 48; 22 C. W. N. 353; 23 M. IV. J\ 
117127 C. L. J. 240; 1 P. L. R. 1918:20 Bom. 
L. R. 528; 12 S. L. R. 104; 45 1 . A. 10 (P. C ), 
followed. 

An impartible estate in Hindu Law is not only 
consistent with but postulates that the family 
to which it belongs is joint. No presumption 
against indivisibility of possession or title can 
arise by reason of joint living, [p 244, col. I.] 

The rule of impartibility never attaches itself 
to small estates and cannot survive as a family 
custom independently of some particular estate, 
[p. 227, col. 2.] 

A family custom of succession to an estate 
held merely in mortgage cannot exist, [p. 229, 
col. 2.] 

Rama Kanta Das Mahapatra v. Shamanand 
Das Mahapatra, 1 Ind. Cas. 754: 3 6 C. 590; 6 A. 
I,. J. 364; 13 C. W. N. 581:9 C. L. J. 497 : 11 Bom. 
L. R. 530: iy M. L- J. 239: 3 6 I* A - 49: 6 M. L. T. 

84 (P. C.L relied on. 

A succession of judgments on a question of 
custom is valuable evidence as to the existence 
of the custom, [p. 231, col. 1.] 

Mahomed Ibrahim Rowther v. Shaikh Ibrahim 
Roivlher, 67 Ind. Cas. 115; 49 I- A. 119:3° 

L. T. 85; 26 C. W. N. 793; 35 M. 308; (1922) A. 
I. R. (P. C.) 591 43 M. 1 /. J- 69; 3 t> C. L. J. t>4i 
(1922) M. W. N. 470; 24 Bom. I,. R. 944 (P. C.), 

followed. 

Gujju Lull v. P'atteh Lall, o C. 171; 0 C. L. R. 
439:3 Shome L. R. 132: 3 Ind. Dec. (n. S.) 

112 (F. B ), distinguished. 

A custom must be ancient, [p. 237, col. 1.] 

It is of the essence of special usages modifying 
the ordinary law of succession, that they should 
be ancient and invariable, and it is further essen¬ 
tial that they should be established to be so by 
clear and unambiguous evidence. It is only by 
means of such evidence that the Courts can be 
assured of their existence, and that they possess 
the conditions of antiquity and certainty on 
which alone their legal title to recognition depends, 
[p. 237, col. 1.] 

(Case-Law discussed.) 

Usage should never be used as a synonym for 
justom. It has two distinct legitimate meanings 
but neither of them should be confused with 
custom. It is used to denote what is dene by 
people uniformly and consistently. Used in this 
sense usage has not the forte of law. It woltiU 
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only obtain the force of law when it is proved 
to be reasonable, invariable, ancient, etc., in which 
case it becomes what is known as custom. It 
is also used to denote what is done uniformly 
end consistently and has been so done in a certain 
locality or by a certain trade or profession, etc., 
for a period sufficient to make it probable that 
people in their contracts and in their contractual 
relationships adopt it as an implied term or con¬ 
dition. Where this is the case a Court which 
has to put a construction upon a contract imports 
into the terms of the contract the trade or local 
usage. Here, again, usage has not the force of 
law nor will it be sanctioned by the Courts if 
contrary to positive law. The parties could enter 
into a contract in contravention of the usage 
but if they enter into a contract which neither 
affirms nor denies the usage, the usage may be 
proved in order to ascertain what was in their 
minds when they wrote the contract. |p. 'MS. 
cols, i & 2.] y 

llien, again, there is the case where usage lias 
some legal effect not per sc but as prima facie 
evidence of a custom. Where a well-established 
recent usage is proved and the proof is carried 
back for a period which may be regarded as cover¬ 
ing the period of living memory, a presumption 
is thereby raised that this usage is in reality 
the exercise of an ancient and valid custom. If 
there is no rebutting evidence a decision in favour 
of the custom may be based on this evidence alone. 
If the presumption raised by recent usage is re¬ 
butted by proof that an ancient custom could not 
have come into existence, then the usage fails 
to possess any legal effect, [p. 238, col. 2; p. 239, 
col 1.] 

Where it was found that the usage of imparti¬ 
ality had been observed in a family for the last 
fifty years, but that evidence against the possi¬ 
bility of a custom of impartibility came down 
almost to the same date; 

Held, that the necessary antiquity of the custom 
had not been proved, [p.239, col. 2.] 

Co-parceners in a Hindu joint family are entitled 
to claim partition of property even though they 
are excluded from possession, fp. 240,001. 2.] 

lixelusion by a co-owner of other co-owners 
will not become adverse to the latter until they 
become aware of it, but nonetheless there may 
be exclusion in fact. It is, however, open to a 
oo-owner to prove that exclusion of the other 
co-owners took place at one time and the bringing 
ol the fact to their knowledge at another time, 
[p. 240, col. 2.] 

In exclusion there is u mental as well as a physi¬ 
cal element. Legal or juridical exclu-ion from 
an estate by one co-owner of his co-owners is 
consistent with their physical admission to it. 
Tor such mere physical admission to put an end 
to exclusion it must be possible to infer that it 
was accompanied by an intention to abandon the 
position of a right to exclude. Such intention 
will be inferrred where no legal title to exclude 
is proved to have been set up and maintained, 
because there is always a presumption in favour 
of rightful entry aud retention. Such a presump¬ 
tion is, however, rebuttable, [p. 243, col. 2.J 

A claim for partition is one of tiic modes of 
enforcing a right to share in joint family property 


within the meaning of Art. 127 of Sch. I 
to the Limitation Act. [p. 240, col. 2.] 

Kali Kishore Roy v. Dhununjoy Roy, 3 C. 
228; 1 Ind. Dec. (n. s.) 733, relied on. 

A suit by several members of a joint family 
for partition of their united fractional share from 
the whole estate, and not merely for partition 
of their individual shares, must fail on proof 
that the claim of any of the plaintiffs is barred 
by time. [p. 244, col. 2.] < ' 

Where a guardian takes possession of property 
owned or partly owned by his ward a very strong 
presumption arises that possession is taken on 
behalf of the ward, but the presumption is 
not irrebuttable, [p. 241, col. 2.] 

Vasudeo AUnaram Joshi Eknath Balkrishva', 
8 Ind. Cas. 639; 35 B. 79; 12 Bom. L. R. 956, 
Carea v. Appuhamy, (1912) A. C. 230; 81 L. J. 
T\ C. 151; 105 L. T. 836 and Thomas v. Thomas, 

S55) 2 K. & J. 79; 25 L. J. Ch. 159; 1 Jur. 
(n. s.) 1160; 4 W. R. 135; 69 E. R. 7oi;iio R. R. 
107, referred to. 

The statement of a Court that a person admitted 
the claim of another person in a case pending 
before it is relevant under section 35 of the Evi¬ 
dence Act inasmuch as the statement forms part 
of the record, fp. 242, col. 2.] 

Appeal from a decree of the Sub¬ 
ordinate Judge, Br.lirr.:ch, dr.ted the 6th 
July 1 Q2o. 

Mr. BisJushirar Nath Sriv&stava, for the 
Apr-e Hauls. 

Mr .Zuhur Ahmad, for the Respondent. 

JUDGMENT.— This is a defendants* 
appeal. The relationship of the parties 
will appear from the following pedigree:— 


LALTA SINGH 


Lai Bahadur 
Singh 


Slier Bahadur Nirman Singh 
Singh p. 1—R. 

D. 5—R. 


Dallp Singh 
D. 6—R. 


I 

Jagatjit Singh 
(minor) 
D. 7—R. 


Rudra Prat ap 
Narain Singh 
D. 1—A. 


Dukharan 
Singh 
D. 2—A. 


I 


Durga Bakhsh 
Singh 
D. 3—A. 


Bachcha 
(minor! 
D. 4—A. 


Muneshor 
Bakhsh Singh 
D. 2—R. 


Bishambhar 
Bakhsh Singh 

D. 3—R. 


I 


Baldeo Bakhsh 
Singh . 

D. 4 R;j 
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The appellants, therefore, are the 
descendants of Lai Bahadur Singh. The 
respondents are L,nl Bahadur Singh’s 
two brothers and their sons. The suit 
was one for partition of joint family, 
property, plaintiffs alleging that the 
family was still joint and that they 
were still in joint possession of the 

joint family property. ; 

Defendant No. 1 set up a family 
custom of impartibility and primogeni¬ 
ture and he was supported by the other 
appellants. The other defendants sided 
with Ihe plaintiffs. 

The learned Subordinate Tudge decreed 
the suit on a finding that the custom 
alleged by the defendants Nos. 1 to 4 
was not proved. Defendants Nos. 1 

to 4 have appealed. The four plaintiffs 

and the remaining defendants are array¬ 
ed as respondents. 

There are two main questions for 
decision in appeal. The first is, whether 
the custom is proved and the second 
is, whether, if it is found that the cus¬ 
tom is not proved, the plaintiffs are never¬ 
theless barred by limitation. 

Our finding is that the custom is 
not proved, but that the plaintiffs are, 
barred by limitation. The decision 
of the question of limitation, however, 
itself turns to no small extent on a 
finding that a recent usage, not amount¬ 
ing to an enforcible custom, does exist 
in this estate. 

The first question for decision is whe¬ 
ther the custom has been proved. We 
are disposed to allow a considerable 
amount of latitude to the appellants 
in the way of ptrmitting them to prove 
a custom different from the custom 
they pleaded. All that it was necessary 
for them to plead or prove was the 
existence of a valid family custom where¬ 
by the Bahrampur estate is impartible 
and descends by primogeniture. Appel¬ 
lants were ill-advised in taking upan them¬ 
selves a greater burden than this. They 
analysed, if we may so put it, this plea ling 
into two pleadings neither of which they 
could possibly prove. 

. Oneof these was that there was 


a famify custom of impartibility not 
relating to any particular estate; that 
is to say, that-any member of the ex¬ 
tensive clan of Raekwar Thakurs could 
walk about India acquiring land and 
impressing upon each estate as he ac¬ 
quired it his own custom of imparti¬ 
bility. We do not say that such a 
state of things was impossible, but 
we do say that we know of nothing 
similar. The rule of impartibility, so 
far as we know, never attaches itself 
to small estates; and it is difficult to 
imagine how it could survive as a family 
custom independently of some particular 
estate. It is not necessary to go into 
details as to the ancient history of 
the family. The learned Subordinate 
Judge has treated this part of the case 
elaborately and we agree with his reason¬ 
ing and conclusions. It is sufficient 
to say here, briefly, that the parties 
belong to the clan of Raekwar Thakurs. 
There are other branches of this family 
who are in possession of taluqas, which 
are entered in list II of Act I of 1869. 
By section 10 this is conclusive that a 
family custom of impartibility governs 
them. But s.s regards the Bahrampur 
branch of the family, their ancestor 
was Kishan Das (see Exhibit 57, page 
57 of Part III of the record) and there 
is no record of any custom of imparti¬ 
bility among any of his descendants 
with the possible exception of this estate 
of Bahrampur which we are consider¬ 
ing. Partitions took place freely among 
the descendants of Kishan Das ana 
in the direct line of descent of the parties. 
(See the judgment of the lower Court 
at pages 455 & 456 of Part I of the 
record). The idea, therefore, of an 
ancient family custom, which was al¬ 
ready binding upon the parties before 
they acquired Bahrampur estate, is 
clearly disproved. 

The second pleading was that imparti¬ 
bility actually runs with the land in 
the case ot Brhrrmpur, that even if 
the Rjekwors were to sell it to out¬ 
siders they would be obliged to take 
it as an impartible estate. Such a 
contention is equally improbable and 
has now been abandoned. 

But in a recent decision of the Privy 
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Council, Abdul Hussein Khan v. Bibl Son a 
Dero (i), their Lordships said:— 

“ It is urged against the appellant 
that be alleged the custom on which 
his case depends in three different forms: 
first, in the plaint filed on the 12th Jul} 1 ' 
1907 in which he asserted his rights 
as arising from current and immemorial 
custom of the dynasty of the parties; 
secondly, in an affidavit sworn by him 
on the loth July 1907, where he said 
that the custom was * that a woman 
after her arriage loses all interest 
and right of inheritance in the property 
left by her relations foil the father's 
side)' ; and, finally, in the plaint in the 
present proceedings, where the custom 
is asserted in these terms:—•* But according 
to the custom regulating the inheritance 
by fa males in the family of the 
parties and amongst the respectable 
Baluchis and Sardars, which is ancient 
and which is invariable, and has been 
acted upon from time immemorial, and 
which has obtained amongst Sunnis 
or Shias alike, a women is entitled 
to her proper dowry according to the 
rank or status of the family, and she 
lias no other rights of inheritance to the 
property of her paternal relations.* 

“There certainly is a marked difference 
between these different customs but 
their Lordships are not prepared to give 
tliis fact such weight as to crush the 
appellant's case, and they will assume 
that the custom upon which he relies 
is a custom by which, iu the event 
of intestaev. daughters of the deceased 
are excluded in favour of their brothers, 
ana sisters in favour of male paternal 
collaterals, and the question is, was such 
a custom proved ? 

We infer from those remarks that 
the custom must be sufficiently defined 
for its application to the facts of the 
case to be clear and undoubted, but 
that the strict English rules of pleading 
are not to be applied. We are prepared, 
therefore, to allow the appellants to 
succeed provided they can prove the 

(1) Iild. Cas. 30G; 45 C. 450; 16 A. L. J. 

1 7; P. J,. W. 27; 34 M. h . J. 48; 22 C. W. N. 3531 

2 5 M. h . T. 117: 27 c. L. J. 240; 1 P. I4. R. 1918; 
20 Horn. h . R. 5 - 8 ; 11 S* h. R. 104; 45 I. A. 10 

(!’• C.). 


existence of a family custom relating 
to the Bahrampur estate and to treat 

their wider pleadings as surplusage. 

< 

This brings us to the question whe¬ 
ther such a custom is proved. It is 
necessary to consider in some detail 
the actual formation of the Bahrampur 
estate. It is stated • in the pleadings 
that the first member of the family 
to acquire lands in Bahrampur was 
Surat Singh (see pedigree in the written 
statement, page 29 of Part I). In the 
wajib-ul-arz of what may be called the 
parent village of Bahrampur (see Ex¬ 
hibit No. 31, page 18, and Exhibit At 
at page 50 of Part III of the record), 
there is a statement “Surat Singh took 
oa tliis side of the river 0 portion of 
village Bahrampur and village Atkaiss 
by mortgage about 59 years ago/* 
But there is uo other evidence that 
Surat Singh acquired any land in Baliram- 
pur or in any part of the present estate, 
and there is little doubt that the state¬ 
ment in the waiib-ul-arz is incorrect. 
The date given of “ 50 years ago ** 
is out of the question. The mortgage 
obtained by his sons is dated 1709 (Ex¬ 
hibit A5, page 162) and his own acqui¬ 
sition cf certain ferry rights is dated 
as far back as ’1663. This document 
is Exhibit A3 on page 160. By it Surat 
Singh acquired by purchase the toll 
on the ferry of Bahrampur. There 
is no evidence that he acquired any¬ 
thing else. The mortgage' obtained 
by his son, Achal Singh, is dated 17 w 9 * 
It is of i/5th of Bahrampur. At that 
time all mortgages were possessory. 
It adds “and the right of passage in 
the said village.'* The word translated 
“the right of passage** is " gtizar" 
which is sail to be Ibe Persian frr 
“ferry.** Presumably, Achal Singh 
had inherited this from his father Surat 
Singh but thought it advisable to have 
it mentioned in his deed (Exhibit A5, 
page 162). Four years later, iu 1713* 
he obtained a mortgage of 2/5tlis share 
in the same village. Two years later, 
in 1715, he obtained a third mortgage 
(Exhibit A6, page 182) either on 'another 
2/5 ths share of the same village or as 
an additional charge on the same 2/5ths 
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Putting the facts at their highest 
for the appellants, Achal Singh was now 
mortgagee in possession of the whole 
of the village of Eahrainpur. 

lhe wajib-ul-arz of Bahrampur (Ex¬ 
hibit Ai at page 50 of Part III) states 
that Surat Singh himself acquired a 
portion of village Bahrampur and village 
Ath^isa by mortgage about 50 years 
ago. As we have said above, this is 
not correct. The wajib-ul-arz of Athaisa 
(Exhibit 82, page 47, Part III) states 
that it was Mahpal Singh who obtained 
the W/nbariarl of the said village by 
means of mortgage. We do not possess 
the original document ; but Mahpal 
Singh is the son of Achal Singh; so 
it is probable that Athaisa was acquir¬ 
ed somewhat later. 

It is stated in the wajib-ul-arz of Sabza 
(Exhibit 81, page 45) that there are two 
pattis in the village and that patti No. 1 
was included in the ilaqa of Bahrampur 
in 1181 Fasli. This will correspond 
to 1762, so if it is correct Sabza would 
be either the second or the third village 
to be acquired. 

•The wajib ul-arz of Zumerpur is the 
plaintiffs’ Exhibit 83, page 48, Part 
III. It is stated that the share No. 2 

0 

was mortgaged in 1817 to Mahpal Singh 
and Jang Bahadur Singh. They are 
described as ancestors of Lalta Singh, 
but as a matter of fact only Mahpal 
Singh was Balt a Singh’s ancestor. Jang 
Bahadur is his brother, and the fact, 
if it be a fact, that the mortgage stood 
in both names, coes against the appel¬ 
lants’ case that the estate was then 
impartible. Share No. 3 has also come 
to be included -in the Bahrampur estate 
but the wajib-ul-arz says that it is not 
known how this came about. It is 
known to have been in other hands 
in 1829 and after that date there were 
at least two devolutions which presum¬ 
ably took some time. So the acquisi¬ 
tion of this village must be fairly late. 
Admittedly, these 4 villages form the 
original estate. 

It is admitted by the respondents that 
these four villages were included in the 
kabuliyat of Gur Prasad Singh, the fourth 
in descent of Surat Singh. It is difficult 
to see how any custom oi impartibility 


PRASAD SINGH. 

could have existed earlier than Gur Prasad 
Singh. Wherever the origin of the title 
can be traced it is a mortgage. Now 
under the Muhammadan Law there was 
no period of limitation for the redemp¬ 
tion of a mortgage. (See Tagore Law' 
Lectures, 1882, Mitra on Limitation, Vol. I, 
page 16). This continued to be the law 
on annexation. Bengal Regulation No. II 
of 1805, section 3, clause 4, provides that 

'’no length of time shall.bar 

the congizance of a suit for recovery of' 
a property in cases of mortgage. ” The 
Limitation Act of 1859 provided for the 
first time for a limitation (Mitra’s Limita¬ 
tion Act, page 56.) The limitation was 
60 years (section 1, clause 51.) Oudh was 
exempted from this provision for at 
least two years (section 24), but in i860 
a Circular No. 190/2917, dated 13th August 
i860, applied the same period of 60 years 
to Oudh. Therefore, the family did not 
possess an absolute title to these lands 
until the year i860. It was remarked 
by the Privy Council in Ranta Kanta Das 
Mahapatra v. Shamanand Das Mahapatra 
(2).—“It is hard to see how a family 
custom of succession to an estate not 
absolutely owned by the family could ever 
have existed. " The facts of that case 
were different. The estate was attached 
to a certain office which could be granted 
or withdrawn at the pleasure of Govern¬ 
ment. But we are of opinion that 
tlie principle applies to an estate held 
merely with the rights of a mortgagee. 
I11 this case, as in that, the title was de¬ 
feasible at any moment and it is this 
which makes the difficulty of a custom 
attaching to the estate. 

Looking at the pedigree on page 29 
of Part I, it will be seen that Surat Singh 
never owned any part of this estate and that 
his son, Achal Singh, was acquiring por¬ 
tions by mortgage. Achal Singh had 

two sons. Mahpal Singh and Jang Bahadur 
Singh. We find some evidence that a mort¬ 
gage was made in the names of both, 
but it must be admitted in favour of 
the appellants that there is no other 
record of Jang Bahadur cr his descen- 

(2) 1 Ind. Cas. 754; 36 C. 590; 6 A. L. J. 

364; 13 C. W. N. 381; 9 C. I/, j. 497; 1 r Bom. 

L . R. 530; 19 M, l A . J. 239; 36 I. A. 40; 0 M. L. T. 

84 (p. C.). • • 
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dauts owning any part of the property. 
This, however, is not conclusive because 
according to the same pedigree the line 
cf Jang Bahadur Singh died out in the 
fourth generation corresponding in number 
of descents with Adhar Sirgh who died 
some 60 or 70 years before institution. 
So Jang Bahadur counts for very little 
one way or the other. There seems 
no reason to suppose that the estate 
was regarded as impartible in the time 
of Mahpal Singh. 

Of Sardar Singh, son of Mahpal Singh, 
we know still less. We find some 
descendants of Meharban Singh, brother 
of Sardar Sirgh, raising a claim to the 
estate as late as in the time of Halt a 
Singh who did rot die till 1882, but 
their claim was unsuccessful. Sardar 
Singh had 3 sons Gur Prasad, Sheo 
Ghulani and Dina Singh. If the estate 
was impartible Gur Prasad Singh was 
entitled to get it and it is strongly in 
the appellants’ favour that- the whole 
estate is now in the hands of his des¬ 
cendants. We know nothing of Sheo 
Ghulain Singh except that his son Bishim 
Singh was tenant of 19 bighas of land 
in Bahrampur at a rent of Rs. 25. This 
may have been the* arrangement made 
for his maintenance and will point to the 
estate l>eing impartible at that time ; but 
of course it is far from being conclusive. 

Dina Singh is an important peison. 
We? find a mortgage dated 1806 for 
a period of 10 years executed in favour 
of Dina Singh who is described in it 
as “ Zemindar and proprietor of Balirnm- 
pur etc. " And in the ivajib-nl-arz 
of village Athaisa (Exhibit 82, page 
47, of Part III), the successive holdings 
of the kabuliuU are given as follows ■ 
Fasli A. D. 


1224 

to 

1228 

1229 

to 

1247 

1248 


Prasad Singh. 


1817 > 
to [ Gur 

1821 ' 

1822 -v 
to > Dina 

1840 ) 

j 841 Adhar Singh son of Gur Prasad 
Singh. 


1249 1842 

1250 184 3 Direct management. 

M5 1 t 

1252 1845 Dina Singh. 
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Fasli- 

A. D. 

# * » . r 

1253 

to 

1846 

to 

[ Di rect man agement. 


1255 

1256 

to 

1848 

1849 
to 

? Baryar Singh, son of 
' Singh. . 

Dina 

1260 

1853 


1261 

1262 

1854 

1855 

f Halt a Singh, son of Adhar 

1263 

1856 

J Singh. 

Ganga Singh. 


1264 

1857 

Settlement made with 

Ealta 

1266 

1859 

Singh. 

do do 

do. 


The kabnliyat was a document which 
was executed by a person who thereby 
undertook to be responsible to Govern¬ 
ment for the payment of the land re¬ 
venue. He was not necessarily the 
proprietor, but naturally such engage¬ 
ments were as a rule entered into either 
by the proprietor himself or by some 
great talnqdar who made himself res¬ 
ponsible for collecting and paying in 
the revenue cf some smaller Zemindar 
who thereby became to some extent his 
vassal. The granting of the kabnliyat to 
Dina Singh, Ganga Sirgh and Baiyar 
Sirgh is pro tanto evidence that the estate 
was net at that time impartible, otherwise 
the kabnliyat would only have been granted 
to the sole owner, not to any other member 
of the family. It is perhaps stronger 
evidence againsst primogeniture. 

There is thus very little evidence that 
a custom ex : sted at the time of the annex¬ 
ation. There is no doubt some. There 
had been, so far, no partition. But this 
fact is not such strong evidence as it would 
otherwise be owing to the state of affairs 
in Oudh before annexation. Ir SIeeman’s 
Journey through Oudh at page 169 
of the original edition it is said:— 

“ In Oudh the law of primogeniture 
prevails among all the talukdars, or 
principal landholders ; and, to a certain 
extent, among the middle class of land¬ 
holders, of the Rajput or any other mili¬ 
tary class. If one co-sharer of this 
has several sons, his eldest often inherits 
all the share he leaves, with all the obliga¬ 
tions incident upon it, of maintaining 
the rest of the family. ” 
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“ This rule of primogeniture is, however, 
often broken through during the lifetime 
of the father, who, having more of natural 
affection than family pride, divides the 
lands between his sons. After his death 
they submit to this division, and take 
their respective shares, to descend to their 
children, by the law of primogeniture, 
or to be again sub-divided as may seem 
to them best, or they fight it out among 
themselves, till the strongest gets all. ” 

In this state of things the fact that 
strict Hindu Law was not always follow¬ 
ed can be explained on other grounds 
than the existence of a custom valid 
by law. It is quite probable that the 
family was showing a tendency to adopt 
the prevalent fashion of primogeniture. 
It is quite impossible that a custom 
sufficiently ancient to merit recognition 
as law could have been in existence. 

This brings us to the evidence of 
recent usage which is strong. The most 
important parts of it are certain pro¬ 
ceedings in the Settlement Courts about 
the time of the First Regular Settlement. 

Oil the general question of the evi¬ 
dential value of decisions by Courts 
on questions of custom, it is not necessary 
to say much in View of the recent judg¬ 
ment of the Privy Council in Mahom/d 
Ibrahim liowther v. Shaikh Ibrahim Rowthcr 
(3). In that case their Lordships con¬ 
sidered a succession of judgments, 
treating the decisions as valuable evi¬ 
dence : for instance, in dealing with a 
decree of the Madras High Court in which 
Innes, J., decided in favour of the usage, 
it was said: “ There was, however, 
an appeal from his decree which ended 
in a compromise — a circumstance which 
deprives his decision of much of its 
evident ary value. " In the well-known 
Full Bench case of the Calcutta High 
Court, Gujju Lall v. Fatteh Lull (4), where 
the reverse was held, the question was 
not one of a custom but merely ol a 
right to immoveable property. 

(3) 67 Iud. Cas. 115; 49 I. A. 119; 30 M. L. 
T. 85; 26 C. W. N. 793; 35 M. 308; (1922) A. I. 
R.. (P. C.) 59; 43 M. L. J. 69; 36 C. U . j. 64; (1922) 
M.-W. N. 470; 24 Bom. L. R. 944 (P. C.j. 

(4) 6 C. 171; 0 C. L. R. 439; 3 Shy me I*. R, 
1341 3 Iud, Dec. (n. s.) 112 (F, B.). 


In the present case there are several 
decisions which, taken together, show 
that a custom of impartioility was re¬ 
cognised by the Courts at the time 
of Settlement and continuously to the 
present day. The date of institution 
is 6th July 1917. Impartiality has been 
the usage of the estate at least since 
29th May 1868 when the estate was 
settled with Lalta Singh alone but that 
is a period of 49 years only and a usage 
of such recent date cannot be regarded 
as a custom. On this point of the 
existence of a usage from the year 1868, 
we differ from the Court of Trial and 
it is necessary, therefore, to give our reasons 
in some detail. 

We dei>end mainly on the proceed¬ 
ings in Court. But we also attach some 
weight to plaintiffs’ oral evidence. We 
are unable to agree with the adverse 
criticisms passed on that evidence by the 
learned Subordinate Judge. 

The earliest document is A17 on page 
195 of Part III. It is a copy of certain 
questions and answers put to Sital Singh, 
the son of Dina Singh, who is mentioned 
above, together with a judgment. It states 
that Sital Singh claimed that he also had 
a zetnindari in this estate and that his 
name be recorded amongst the proprietors 
or that the khewat be prepared in his 
name. It is stated in the judgment 
that during the Mutiny Sital Singh had 
dispossessed Lalta Singh but at the 
time of recent Settlement he did not 
put forward any claim, rather he never 
put in an appearance. The recent Settle¬ 
ment referred to is called the Settlement 
of, O4, that is 1264 Fasli, and means 
the Settlement of 1857 which followed 
the annexation and preceded the Mutiny# 
Sital Singh’s claim was dismissed and it 
was said : “ As Sital Singh’s uncle is 

Lalta Singh and it is the custom of 
the fiargana, so Lalta Singh be directed to 
give food and raiment to him. 

Next, there is Exhibit A188, page 197, 
in which the Commissioner decides a 
claim by Sital Singh to receive Rs. 325 
a year from Lalta Singh as allowance. The 
order says: “ Lalta Singh now says that 
lie is ready to pay the stipend promised 
from 69 Fasli. This arrangement can stand 
therefore, meantime, the whole question 
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being open to reconsideration at the Re¬ 
gular Settlement.” The first part of this 
order might point to a withdrawal of 
his claim to the estate by Sital Singh, 
but the second part shows that nothing 
was settled at that time. 

When the Regular Settlement came 
vSital Singh brought a suit. It is to he 
remembered that all actions relating 
to land were decided at that time by the 
Settlement Officers, the jurisdiction of 
the Civil Courts was barred. The judg¬ 
ment of the Settlement Officer is Exhibit 
A21 to be found at page 229. Sital Singh 
in this litigation admitted that the es¬ 
tate was impartible. What he set up 
was that it did not descend by primogeni¬ 
ture but to the eldest. I may add that 
in the present case respondent is prepared 
to admit primogeniture, if impartibility 
is proved. The reason of this is that the 
ordinary l indu rule as applied to im¬ 
partible estates would not give the es¬ 
tate to the plaintiff. In the present suit, 
therefore, we are concerned only with an 
allegation of impartibility plus primo¬ 
geniture by the appellants and a denial 
of impartibility by the respondents. The 
Settlement Officer had to decide whether 


Bahadur Singh, the son of Lalta Singh 
who ultimately succeeded to the property’ 
on the death of his father, and who never' 
showed any disposition to push his claims, 
during his father’s lifetime. Whether 
the learned Settlement Officer was right 
or not, there is perhaps scarcely sufficient 
evidence on the record to show. His 
order was appealed to the Commissioner' 
whose judgment begins with Exhibit A 
203 at page 243 of Part III. The Com-- 
missioner made the following remarks 
on page 244:—" The parties are all des- ' 
cended from one Sardar Singh. It seems ’ 
satisfactorily proved that the custom ’ 
of the family was that one person, i.e.,; 
the eldest son, should be kabidiyatdar and • 
that no partition ever took place. But 
it is not impossible that the reason of 
this was not so much that there was any 1 
well-defined usage barring partition as * 
that the members of the family being on 
good terms, partition wa£ not desired,- 1 
It is, however, certainly in favour of res¬ 
pondent that it is admitted that some 
descendants of the original purchasers 3 
have long lived quite separately and ap¬ 
parently never claimed any share. There 
seems no doubt that both D : na, uncle. 


there was primogeniture. He decided 
that there was. and he dismissed the claim 
of Sital Singh and others. It is a little 
difficult to see how there came to be 
six plaintiffs, "all claiming ail impartible 
estate. But presumably the explanation 
is to be found in the fact that members 
of a joint family have a right to main- 


aud Barvar, first cousin, of Adhar Singh, 
were kabuliyatdars as was also Ganga Singh, 
son of Dina. When the relationship is so close 
it is not easy to determine the nature of the 
respective positions of persons living to¬ 
gether as an undivided Hindu family. 
Ganga Singh certainly did not hold as 
karinda and it seems necessary that 


tenance out of an impartible estate be- some further enquiry should be made 
longing to the joint family and have though the Court agrees in the Assistant 
also a hope of succession thereto. In Settlement Officer’s opinion that Lalta 


this judgment the learned Settlement 
Officer dealt with the kahuliyals held 
by Dina Singh and Barvar Singh. He 
says: “ it is very clear that Adhar Singh, 
Slieo Baklish Singh and Lalta Singh 
were the actual proprietors.” This Slieo 
Baklish will be seen in the pedigree at 
page 29 of Part I. He was the eldest 


Singh, respondent, is the head of the family 
and ought to be sole Umbirdar of all the J 
ancestral villages: certainly the further 
enquiry might be postponed to khewal 
but it is for some reason desirable that 
it should be made at once.” 

The same order is continued in Exhibit 
68 on page 246. The learned Commis-- 


son of Adhar Singh and it appears that sioner remanded certain issues. The 
he succeeded to the estate. He died first issue was: Were appellants and 
childless and his brother, Lalta Singh, respondents or the persons through whom 
succeeded. There was a doubtful adop- they claim living together as an undivided 
tion by Slieo Bakhsh’s widow to which Hindu family up to any time within limi-. 
I shall come later, but it is of little impor- tation? It was said that if this issue 
lance because the boy adopted was Lai was found in favour of the respondent 
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[i. e. t in tlie negative) no further inquiry 
was necessary, but if it was found that 
there had been a separation within limit¬ 
ation a second issue was to be decided.— 
When and why did separation take place 
and had appellants or their ancestors at 
any time a fair claim to partition or to hold 
shares under the respondent, he being 
sadar malguzar according to the custom of 
the pargana and clan ? And, if so, what 
shares ? Two other issues were remanded 
with which we are not concerned. The 
importance of this remand is that it: de¬ 
finitely raised the question of partibility 
which had not been in issue between the 
parties in the original litigation. The Com¬ 
missioner, rightly or wrongly, made a new 
case for the appellants. The findings 011 
these issues are not forthcoming. It is 
understood that the record has been des¬ 
troyed. But we possess the orders of the 
Commissioner when he got the finding 
(Exhibit A 185 at page 240). He said : 

The appellants have not improved their 
case. They failed to prove that as members 
of an undivided family they could claim 
shares." Certain other points are dealt 
with, and then the Court affirms the As¬ 
sistant Settlement Officer's order with 
regard to all the villages except Nianiat- 
pur. This is a very important litigation. 
The branch of Dina Singh, which would 
have been entitled to a share amounting 
to half the estate if the estate was partible, 
brought their claims to the test of a legal de¬ 
cision. It is true that they themselves alleged 
impartibility but the reason of this may 
well have been that they believed the 
estate to be impartible. The Appellate 
Court demanded a decision on the ques¬ 
tion of (or at least of a subsisting claim 
to) partibility and decided that they had 
failed to prove it. It might of course 
be argued that this decision loses its force 
because Sital Singh had not set up parti¬ 
bility, but after the decision he did so. 
Exhibit A30 at page 270 shows that the 
same parties put in a claim for half of 
the village of Bahrampur but the Settle¬ 
ment Officer considered that the question 
was res judicata in virtue of the Commis¬ 
sioner’s decision and the suit was dismiss¬ 
ed. This second decision fills up any 
deficiency that may have been in 
the. first, and the two taken together 


amount to a clear legal decision based on 
the existence cf a custom of impartibility 
and primogeniture that Dina Singh’s branch 
of the family was entitled to no share in 
the estate. The Commissioner’s judgment 
is dated 13th April 1868. The attempt 
by Sital Singh to revive his claim to a 
share (Exhibit A28, page 252) is dated 
2nd July 1868. It was disposed of by 
the Settlement Officer on 18th May 1869. 

In the meantime, two other proceed¬ 
ings in Court had run their course. 
If the pedigree at page 29, Part I, is looked 
at, it will be seen that Lalta Singh was 

the second of three brothers. His eldest 

• 

brother, Sheo Bakhsh Singh, held the 
kabuliyat for three years from 1844 as appears 
from the translation of that document 
(Exhibit A 13 at page 192 of Part III). 
On his death Lalta Singh seems to have 
obtained possession, but the third brother, 
Debi Bakhsh Singh, put in a petition (Ex¬ 
hibit A 48, page 202) in which he claimed 
to have his name entered in the column 
of proprietors. This was not the first time 
that he made such a cla’m. Exhibit A47 
shows a demand for a one-third share 
by Debi Bakhsh Singh as far back as 
9th December 1865. It does not appear 
what orders were passed on that applica¬ 
tion. Probably, it was held over until the 
Regular Settlement. Lalta Singh’s reply 
is Exhibit 13 on page 204. He sets up 
primogeniture. This document by the 
way contains some interesting inform¬ 
ation as regards the formation of the 
estate. This claim by Debi Bakhsh Singh 
is of course evidence that the estate was 
partible, but it is rebutted by his with¬ 
drawal of the claim. (Exhibit A49, page 
207). In this Debi Bakhsh Singh said:—• 
" The rule of division is not in our family 
from six generations and this suit 
was brought on account of ill-feeling 
amongst the brothers." Accordingly the 
application (Exhibit A50, page 208, Part 
III) was dismissed on 12th May 1869. 

On tiie same day another application 
was dealt with. It is of no real importance. 
Sheo Bakl sh Singh had left a widow 71 / its- 
a Minat Pliul Kuar and she made an ap¬ 
plication (Exhibit A44 at page 258). 
It was not in any way opposed to imparti- 
bilitv and primogeniture. Wlial it set 
up was an adoption by herself of Lai 
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Bahadur, the eldest son of Balt a Singh. As 
Bal Bahadur Singh would succeed his 
father in any case, this application was 
described by the Settlement Officer as 
a frivolous redundancy. The lady herself 
withdrew it. The final order is dated 
10th May 1869 just two days before Debi 
Bakbsh’s application was dismissed. 

The next application was filed by Sarabjit 
Singh. He will be found on the pedigree 
as one of the descendants of Meharban 
Singh which carries us back a long way, 
for the common ancester is Mahpal Singh, 
one of the two sons of Achal Singh. His 
application is Exhibit A51, at page 260. 
He withdrew his claim altogether, agree¬ 
ing to pay rent for such lands as 
lie held apparently at the same rate 
that he was already paying. This 
appears from a comparison of Ex¬ 
hibit A83 with Exhibit 47, at page 262. 
This application is interesting as showing 
that even Meharban Singh’s branch thought 
it worth while putting in some claim 
at the time of the Regular Settlement, but 
evidently did not consider their claim 
worth very much, as they withdrew it 
immediately. Orders were passed in that 
case on 2nd May 1869. 

Before final orders had been passed in 
any of these three cases, Balta Singh had 
applied for a primogeniture sanad. This 
was on the 20th April 18G9. His applica¬ 
tion is Exhibit A38, page 190. He al¬ 
leges an old family custom, and claims 
to be entered in List II of section 8 of 
the Oudh Estates Act, which is a list of 
taluqas which, according to the custom 
of the family on or before the 13th day 
of February 1856, ordinarily devolved upon 
a single heir. The Settlement Officer 
passed orders on 18U1 May 1869. He 
recommended that Balt a Singh should 
get a sanad and undoubtedly he based 
his recommendation on a finding of im- 
partibility and primogeniture, but the 
evidentiary value of this recommenda¬ 
tion is weakened by certain errors con¬ 
tained in it. The judgment says that 
“ impartiality and primogeniture ap¬ 
pear to have been the practice for the last 
four generations at least, and not unlikely 
for the lour ones when some of the villages 
were first acquired by Surat Singh." There 
have not been eight generations even count¬ 


ing Surat Singh himself, but if we reckon 
the devolution from Sheo Bakhsh Singh 
to his brother Balta Singh as a generation, 
the four generations would take us back 
to Gur Prasad Singh, and four more to Surat 
Singh. As we have already found Surat 
Singh did not acquire any of the villages. 
The judgment goes on to say: "Primo¬ 
geniture may be accepted to have been 
the rule regarding the management and 
visible ownership • of the estate." This 
might mean merely that the eldest son 
of the eldest son was manager on behalf 
of the whole joint family. But apparent¬ 
ly what it does mean is that this manage¬ 
ment and visible ownership is to be re¬ 
garded as evidence of proprietary right. 
The judgment then says: "No division 
too seems to have taken place, and thus 
whatever might have been the supposed 
custom it never appears to have been put 
into practice." This remark contains an 
error of law. Division is the ordinary Hindu 
Baw. It is impartibility which is the special 
custom. The judgment then refers . to 
the recent claims for shares saying that 
all but one have been dismissed and that 
that ore is going to be dismissed. It says: 
“ The result of this will be that plaintiff 
will have been secured by decrees in our 
Court in the position of an independent 
and sole owner of the estate he row has 
had settled with him. On this ground 
then he might be said to be entiiled to a 
sanad." It goes on to say: " Plaintiff s 
documentary proofs do not establish ms 
assertion that his estate was recognised 
in the Nawabi to be a taluqa, and it may 
be fairly considered as a fact that this 
estate was not a taluqa in the ordinary ac¬ 
ceptation of the meaning of that word. 
The jama also is a small one, being only 
Rs. 3,619. and this too is the revised 
jama (mat)". In the other paragraphs 
the learned Settlement Officer repeats 
himself several times, and ends by re¬ 
commending a sanad. This order is 
dated 18th May 1869. Four days later 
the Settlement Officer withdrew 
his recommendation. This is Exhibit 
A43, page 268. He says that it has 
come to iiis knowledge that Balta Singh 
had received one year’s imprisonment and. 
a fine of Rs. 1,000 in connection with 
murder of certain Europeans during the 
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Mutiny, and for this reason he withdraws 
his recommendation. The learned Com¬ 
missioner refused the sanad in the fol¬ 
lowing short order:—“ Independent of 
the fact of Ealta Singh’s bad conduct 
as explained at page 17 of Settlement 
Officer’s notes I do not consider that a 
case has been made out for granting 
a sanad.” This is Exhibit 9, page 276. 
The sanad proceedings are evidence that 
the authorities regarded Ealta Singh 
as being the sole owner of impartible 
estate which, however, was not entitled 
to rank as a taluqa. 

Lastly, there were the proceedings at 
Regular Settlement. This Settlement was 
a very important one because by the 
Proclamation of the 15th March 1858 the 
proprietary right in the soil of the Pro¬ 
vince of Oudli was declared confiscated 
to the British Government “ which will 
dispose of it in such manner as to it may 
deem fit." Therefore, the title to the es¬ 
tate of Bahrampur must be in some form 
or other a grant from the British Govern¬ 
ment. There were two forms in which 
Government conferred titles. The first 
is by sanad, but, as we have seen, a sanad 
was refused in the case of Bahrampur. 
The other was by establishment of what 
would, but for the confiscation, have 
been a title to proprietary rights at the 
Regular Settlement. (See the First Sche¬ 
dule of the Oudli Estates Act I of 1869). 
The object of Government was by no 
means to deprive the old proprietors of 
their rights provided they acknowledged 
the authority of Government and were 
ready to enter into an engagement to 
pay revenue. Accordingly, Settlement 
Courts were directed to inquire into 
the titles as they had existed before con¬ 
fiscation and to give decrees to the persons 
who had possessed rights before annexa¬ 
tion. So this last proceeding is in the 
form of a suit by Ealta Singh against 
Government. The judgment of the Set¬ 
tlement Officer is Exhibit A37, page 
250. It is based upon the previous liti¬ 
gation between Ealta Singh and Sital 
Singh. The judgment begins : “Vide 
the long proceedings between Ealta' Singh 
plaintiff and Sital Singh his relation. 
Prom a perusal of those proceedings it 
is clear that the plaintiff’s title to all these 


villages is good against the Government. 
The claim (obviously a slip for Court), 
therefore, decrees to Ealta Singh the pro¬ 
prietary right in the villages of which a 
list follows." This is dated 29th May 
1868. It thus followed closely upon the 
decision of the original suit of Sital Singh 
where the Commissioner's order was dated 
13th April 18G8. It is considerably ear¬ 
lier than the rejection of Sital Singh’s 
second application which was not disposed 
of till 18th May 1869. It is also earlier 
than the other three proceedings, namely, 
Debi Bakhsh Singh’s application, 
Musammat Phul Kuar’s application 
and the sanad proceedings. None of these 
began until late in 1868 and the latest 
which was the sanad was disposed of on 
1st June 1869. The decree, therefore, is 
to be looked at in. the light of the first 
litigation of Sital Singh, but not in the 
light of any of the other proceedings, which 
had not been begun at that time. It 
has been contended for the appellants 
that this decree itself conferred upon Ealta 
Singh a title to hold the estate as an. im¬ 
partible estate passing by primogeni¬ 
ture. We do not think that this is so. 
It certainly conferred upon Ealta Singh 
an estate as proprietor. It is a complete 
answer to any claimant who cannot claim 
through Ealta Singh. If any one else 
had any rights in the Bahrampur estate 
these rights were confiscated by the Pro¬ 
clamation and have not been restored. 
But the Settlement Officer was not de¬ 
ciding the question whether the estate 
was impartible or not. lie had only to 
decide whether Ealta Singh, as he puts 
it, had a title good against the Govern¬ 
ment. The decree given was for the pro¬ 
prietary right. We do not think it is 
permissible to import into the decree 
everything that was decided in the liti¬ 
gation of Sital Singh. But Ealta Singh 
had got rid of all his rivals. It is sur¬ 
prising that Debi Bakhsh Singh, and 
Sarabjit Singh were allowed to raise their 
claim at all. One would have supposed 
that the\ could be completely answered 
by saying Ealta Singh has already got 
liis decree. But an equally effective course 
was taken by the withdrawal of their 
cla-m. And Ealta Singh stood forth 
as sole owner. 
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-He died in 1882. Mutation proceedings 
then began. The details here are of more 
importance with regard to the plea of 
limitation than for that of custom. It 
is sufficient to say here that Lat Bahadur 
Singh claimed mutation on the ground 
of impartiality and primogeniture and 
that his claim was not opposed by 
any one. His brothers, Slier Bahadur 
Singh, who is the present defendant No. 5 
and Nirman Singh, the present plaintiff 
No. 1, were minors at the time. Neither 
they nor their mother raised any objection. 
In spite of this, however, the learned Extra 
Assistant Commissioner considered that 
it was proper to follow the general law 
of inheritance and he entered the names 
of the younger sons as the co-sharers. 
Against this order I v al Bahadur Singh 
appealed. The Deputy Commissioner s 
order is Exhibit Afiq, page 303. 

“Thakur Lai Bahadur Singh rppel- 
lant versus Nirman Singh, Sher Bahadur 
Singh and wife of Lalta Singh respondents. 

“Claim: dakhil kka.ij of mclial By- 
rampur. 

“ Extra Assistant Commissioner Munshi 
Janki Prasad had ordered dahlill k'larij to 
take place, in the estate of the lateLalta Singh 
of Byrampur in the name of his eldest 
son Lai Bahadur Singh, but has directed 
that the names of the two younger sons 
be added as being also in possession. 

“ Lai Bahadur has appealed from this 
and relies on the numerous decisions b\ 
the Settlement Gmrts showing that the 
estate is indivisible, the brothers only 

getting maintenance. 

“ Oil consulting the haqiyat n 1$' of 
Mauza Bliarampur I find this to be cor¬ 
rect and prima facie the Extra Assistant 
Commissioner’s order seems incorrect 
as the only person who could be in pos¬ 
session as proprietor is Lai Bahadur.. Lat¬ 
ter’s brothers admitted to Extra Assist ant 
Commissioner that they had no objection 
to Lai Bahadur being recorded as tnaltk. 
Also the mother said the same, the two 
younger sons being minors. 

" The case seems pretty clear, but res¬ 
pondents should be summoned before 
passing final orders. Case for 20th 111s- 

8th July 1KS2. (S^) M. L. EERRAR, 

Deputy Commissioner. 


u 2ist—No time yesterday. To-day pre¬ 
sent applicant and the two minors. Their 
mother and guardian'is not present. Sher 
Bahadur and Nirman Singh, aged 16 
and 15, appear with an application from 
their mother excusing her appearance 
at such a distance (35 miles) in this weather, 
she being a pardanashin. She says in it 
that the estate has never been divided 
and that she has no objection to dakhil 
kharij, in the eldest boy’s name Lai 
Bahadur’s. 

“ Sher Bahadur, aged 16, declares that 
the signature to this is his mother’s and 
was written by her in his presence. 

(Sd.) EERRAR, 
Deputy Commissioner. 

‘ ‘ Order. 

“ Such being the facts of the case 
I accept the appeal from the order of 
Extra Assistant Commissioner and cancel 
so much of his order as not registers (sic) 
Slier Bahadur and Nirman Singh in the 
Tahsil Books as proprietors in possession. 
This order will not of course debar them 
from claiming, should at any time such 
a course appear to either of them advis¬ 
able, their share in the Estate. No costs. 

The custom was thus asserted and 
enforced. 

Lai Bahadur Singh held possession 
till his death in 1916. The mutation pro¬ 
ceedings that followed on his death are 
recent. The present suit was instituted 
on 6th Julv 1917. It will suffice 
to say that the Deputy Commissioner 
came to a finding that the estate was par¬ 
tible. This is Exhibit 15, at page 627. 
The Commissioner, however, reversed this 

finding. (Exhibit A47. P*ge 68 7 ) and the 

Board upheld the Commissioner (Ex¬ 
hibit A75, page 675 )- defendant 

No. i. Rudra Pratap Naram Singh, is 
at present entered in the khewat as sole 
proprietor of the estate. 

The state of things during the reign 
of Lai Bahadur Singh will have to 
be discussed in detail in deciding the 
question of limitation. It is sufficient 
to say here that these proceedings in 
Court are supported by the testimony 
of a large number of witnesses, members 
of the family, patwaris, family priests 
and so forth who assert the custom, 
and that the evidence to the contrary 
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dbes not appear to us to possess any 
value. We find, therefore, that there was 
an established usage of impartibility 
which carries us back as far as 1868, 
that is to say, 49 years earlier than the 
institution of this suit. 

Now a custom must be ancient. It 
was said in Ramalakshmi Ammalv.Siva- 
nantha Perumal Sethurayar (5):—“ Their 
I,ordships are fully sensible of the im¬ 
portance and justice of giving effect to 
long established usages existing in parti¬ 
cular districts and families in India, 
but it is of the essence of special usages, 
modifying the ordinary law of succes¬ 
sion, that they should be ancient and 
invariable; and it is further essential 
that they should be established to be 
so by clear and unambiguous evidence. 
It is only by means of such evidence that 
the Courts can be assured of their exist¬ 
ence, and that they possess the condi¬ 
tions of antiquity and certainty on which 
alone their legal title to recognition de¬ 
pends.” This dictum was quoted with 
approval in a recent case, Abdul Hus¬ 
sein Khan v. Bibi Sona Dero (1). 

That the custom must be ancient is 
clear from the authorities and it is admit¬ 
ted by the appellants' Counsel. We have 
been pressed with a decision of a Bench 
, of this Court in Yasin Ali Khan v. Mur- 
tuza Husain Khan (6). It was said on page 
299 ; A local custom and a family usage 
of impartibility or primogeniture do 
not stand on the same footing. “ A 
local custom carries with it an idea of 
great antiquity, and derives its origin and 
force from its observance by successive 
generations of men belonging to different 
families, castes and tribes, resident within 
a specified local area. No such anti¬ 
quity is necessary to prove a family usage 
of impartibility or primogeniture. There 
is some affinity between it and a usage 
of trade, for the essential condition in 
regard to each is that it must have 
‘fructuated into maturity’ and that 
it must not be growing. ‘A usage,’ 


(5) 14 M. I. A. 570 at p. 585; 17 W. R. 552; 

12 1 . L. R. 396; 2 Suth P. C. J. 603; 3 Sar. P. 
C. . 1 . io8j 20 E. R. 898. 

( 0 ) 22 Iud, Cas. 577J 16 O. C. 290 - 


says Roy, ‘may grow up within a very 
short period, but a custom must have a 
halo of ages and centuries' uniformity 
and consistency attached to it in order 
to be recognised as such. Usage may 
be defined to be a uniform practice 
among a people or class with respect to 
certain matters or things’. (Roy's 
Tagore Law Lectures, 1908, page 6). • 
‘‘In Juggomohun Ghose v. Manick - 
chund (7), their Lordships of the Privy 
Council, in dealing with the question of 
mercantile usage to charge interest 
upon contracts observed : ‘To support 
such a ground, there needs not either 
the antiquity, the uniformity, or the noto¬ 
riety of custom, which in respect of all 
these becomes a local law. The usage 
may be still in course of growth ; it may 
require evidence for its support in each 
case; but in the result it is enough if it 
appear to be so well known and acquiesced 
in, that it may be reasonably presumed 
to have been an ingredient tacitly import¬ 
ed by the parties into their contracts.* 
The same kind of evidence, which is needed 
to establish a local custom or an or¬ 
dinary family usage, unconnected with 
the ownership of large compact estates, 
principalities or raj, is not required to 
establish a family usage governing the 
devolution of such compact estates, prin¬ 
cipalities or raj ; for the principality or 
raj may have come into existence within 
a few generations in the same way as a 
new trade with certain mercantile usages 
attached to it might grow up within 
a few decades. To insist on evidence 
to prove an immemorial user in those 
cases would, therefore, be incompatible 
with the history of the acquisition of those 
estates, or the growth of such trade. Cir¬ 
cumstances may prevent the formation 
of certain property, held by a family, into 
compact estate for a long time, and yet 
when an estate becomes compact and 
falls under the control of one man, usages 
may grow up in connection with it in 
the course of a few generations, which 
might be recognised as valid mid binding 
on the subsequent holders of the property. 
The custom of impartibility and primo- 

( 7 ) 7 M. I. A. 203; 4 w. R 8 (1\ C.}; 1 SiUb. 

!’• C. J. 357; I -bai. P. C. J. 68ij 19 L. R. 30s. 
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geniture has grown up round many es¬ 
tates in like manner, and it would be ob¬ 
viously futile to expect evidence of the 
existence of such a custom before the 
estates became compact or while it was 
undergoing the process of mutilation, 
extension or enlargement by the vicis¬ 
situdes. of time.” The decision in that 
case was upheld by the Privy Council 
in appeal. Their Lordships’ judgment 
is reported in Murtaza Husain Khan 
v. Mohammad Yasin Ali Khan (8); but 
the question of antiquity was not dis¬ 
cussed by their Lordships. They de¬ 
cided the case on other grounds. To 
fi certain extent the principles of 
law enunciated in this judgment have 
been abandoned by the appellants' Coun¬ 
sel who concedes that he must prove 
his custom to be ancient, but these 
remarks would still possess some weight 
in considering the degree of antiquity 
which must attach to a family custom 
for it to be held valid in law. With 
great respect, we venture to dissent 
from the view of our learned col¬ 
league. Usage should never be used as 
a synonym for custom. It has two 
distinct legitimate meanings but neither 
of them should be confused with cus¬ 
tom. It is used to denote what is done 
by people uniformly and consistently. 
Used in this sense usage has not the force 
of law. It would only obtain the force 
of law when it is proved to be reasonable, 
invariable, ancient, etc., in which case 
it becomes what is known as custom. It 
is also used to denote what is done uni¬ 
formly and consistently and has been 
so clone in a certain locality or by a cer¬ 
tain trade or profession, etc., for n period 
sufficient to make it probable that people 
in their contracts and in their contrac¬ 
tual relationships adopt it as an implied 
term or condition. Where this is the case 
a Court which has to put a construction 
upon a contract imports into the terms 
of the contract the trade or local usage. 
Here, again, usage has not the force of law 

(8) 36 Ind. Cas. 299; 19 O. C. 290; 20 M. L. 

T. 362; 14 A. L. J. 1083; 18 Bom. h . R 884; 3 1 
M. I«. J. 804; 38 A. 552; (19*6) 2 M. W. N. 555; 25 
C. L. J. H * P. L. W. 122; 21 C. W. N. 410; 4 
O. JL. J. 8; 4 L. W. 538; 43 L A. 269 (P. C.). 


nor wall it be sanctioned by the Courts 
if contrary to positive law*. The parties 
could eneter into a contract in contra¬ 
vention of the usage but if they enter 
into a contract which neither affirms nor 
denies the usage, the usage may be 
proved in order to ascertain what was 
in their minds when they wrote the con¬ 
tract. See Hulsbury's Laws of England, 
Vol. 10, page 221. It was in this latter 
sense that the usage was given effect to 
in the case of Edward Dalgliesh v. Sheikh 
Gozaffav Hossein (9) where Rampini ar.d 
Henderson, J J., observed. 

“It may be perfectly correct that a 
long period of time must elapse, before 
a custom in respect of their transfer¬ 
ability, of an occupancy tenure can grow 
up. but it docs not. appear to us that this 
is necessarily the case with regard to ^ the 
growth of a ‘usage’ or local ‘usage in 
respect of this matter.” 

This passage is quoted in ^ Yusin Ah 
Khan v. Miiriuza Husain Khan (6), as 
authority for the distinction drawn bet¬ 
ween a local custom and a family cus¬ 
tom. But with all respect we submit 
that it will not bear this interpretation. 
The Calcutta case itself related to a local 
usage and not to a family custom. A 
distinction was drawn between custom 
and usage and the usage was enforced. 
not on the ground that it was enforceable 
as a custom but solely on the ground 
that section 183 of the Bengal lenancv 
Act made an express saving that the Act 
should not affect either custom or usage. 
Usage in this case was invoked as inter¬ 
preting a contractual relationship. 

Then, again, there is the case where usage 
has some legal effect not per sc but as 
prima fade evidence of a custom. Where 
a well-established recent usage is proved 
and the proof is carried back, as it is in 
the present case, for a period which may 
be regarded as covering the period ot 
living memory, a presumption is thereby 
raised that this usage is in reality the 
exercise of an ancient and valid custom. 

If there is no rebutting evidence a de¬ 
cision in favour of the custom may be based 
on this evidence alone. If the presump¬ 
tion raised by recent usage is rebutted, 


( 9 ) 3 W ‘ N * **•. 


V ot. 74] INDIAN CASES. . 

RUDRA PRATAP NARAIN SINGH R. NIRMAN PRASAD SINGH. 

as we hold that it is in this case, by proof • ing a right of management -and. even 
that an ancient custom could not have of ownership. It is true that in the pre¬ 
ceding generation Sardar Singh had suc- 


come • into existence, then the usage fails 
to possess any legal effect. 

This use of usage as firinta facie evi¬ 
dence of custom must be distinguished 
from a position which is sometimes taken 
up, and we think wrongly, that there is 
any such analogy between a custom in 
India and a trade or local usage as to 
justify it being held that custom in India 
need not be ancient. No doubt, a local 
or trade usage need not be ancient and 
no doubt again a custom in India need 
not, as it r- list in England, be proved to 
have existed from time immemorial. For 
this distinction between English and 
Indian law there is an obvious reason. 
English law knows nothing of family cus¬ 
tom. A family custom by its very nature 
cannot be immemorial in the sense that 
the beginning of it is lest in antiquity. 
The very expression postulates the pos¬ 
sibility of tracing back the family to its 
separation from the tribe. Nor, again, 
is a family custom like to be as ancient 
as the Hindu or Muhammadan Law it 
supersedes. If, therefore, custom in 
India is to include family custom it follows 
that it is impossible to require that it be 
proved to have existed from time imme¬ 
morial. In this one particular, custom 
in India resembles a local or trade usage 
but in this particular alone. There is 
nosound authority for holding that custom 
in India need not be proved to be an¬ 
cient. 

In the present case the custom cannot 
be regarded as ancient. It is carried back 
clearly enough to the year 1868, which 
is 49 years from institution, and in that 
year competent Courts decided that it 
was a valid custom. In our opinion 
their decisions were wrong though we 
are prepared to admit that there was 
in 1868 a strong idea, not unsupported 
by facts, that impartiality and primo¬ 
geniture was the custom of the Bahram- 
pur estate. We find, however, that it 
is impossible that the custom, a 3 a cer¬ 
tain and invariable thing, could have 
existed much earlier than 1868. The 
estate in the hands of Gur Prasad Singh 
comprised only four villages and his bro¬ 
ther, Dina Singh, was successfully ; assext- 


ceeded am excluded his brother 1 Mehar- 
bar. Singh from his estate, but it - is 
by no mea.iL' clear that Meharban Singh 
did not obtain compensation from other 
lands belonging to the family. In- the 
words of the Privy Council, it is essential 
that special usages modifying the ordi¬ 
nary law' of succession should be estab¬ 
lished by ciear and, unambiguous evi¬ 
dence lobe ancient and invariable. The 
clear and unambiguous evidence here 
does not carry us brek much more than 
50 years and the evidence raainst th- 
possibility of a custom comes down. al. 
most to the same date. Defendant. N o 
1 has failed to prove the necessary anti¬ 
quity of this custom. 

The next question ivith which we deal 
is the finding of the Subordinate Judge 
that the parties to the suit on both sides 
constitute a joint Hindu f amity. 
It is maintained that about 1890 when 
the mother’died the two younger brothers 
cf Lai Bahadur Singh separated from 
him. What would be gained by the ap¬ 
pellants if this were proved, is not very 
clear. Even if separation took place the 
plaintiffs could (apart from the question 
of limitation) claim partition of the estate 
on the ground that it had not been parti¬ 
tioned up to date. The Subordinate J udge 
has given convincing reasons for holding 
that there was never any separation on 
the mother's death. The facts that the 
minor sons might live separately in .a 
house built by the : r mother would not 
constitute separation. There are admis¬ 
sions by Lai Bahadur Singh of jointness 
of the family subsequent to this date 
We accept the finding that the family 
is otill joint. 

The next question is that of limitation. 
Three issues were framed by the Sub* 
ordinate Judge, namely* io, n, and 12, 
but they were decided together and the 
12th issue alone need be considered. 
It runs thus:—* ( 

J* tlie property in suit be found to he 
joint family property, then have the 
plaintiffs been excluded within Utyrknow- 
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ledge from the enjoyment of it more 
than twelve years before suit? 

It will be observed that in the plaint 
the plaintiffs maintain that they are still 
!n possession. They admit in paragaph 
7 of the plaint that on the death of Lai 
Bahadur Singh defendants Nos. i to 4. that 
is, the three sons and grandson of Lai Ba¬ 
hadur Singh, raised all sorts of disputes 
from the 24th of August 1916. Lai Ba¬ 
hadur Singh died on the 2nd June 1910. 

The defendant No. 1, Rudra Pratap Naram, 
reported his succession under section 
34 of the Land Revenue Act. See 
Exhibit A65, Page 608, Part III and the 
following Exhibits. The Tahsildar made 
a report. Some evidence was taken be- 
fore the Tahsildar and the matter went 
up to the Assistant Collector. He took 
the evidence of the defendant No i. 

See plaintiff-' Exhibit 70, page 630 
of Part III. Defendant No. i unequno- 
callv claimed that the property was in¬ 
divisible and that he alone was entitled 
to mutation, The Assistant Collector 
granted hi, claim and ordered mutation 
in his name alone, bee Exhib t A/6 
pa"e 637 of PartHI. On appeal to the 

Deputy Commissioner the Deputy tom- 
missioner reversed the order of lie As 
sistant Collector and directed " ™ 
equally in the names of all the parties. 

On appeal to the Commissioner the As 
sistant Collector's order was restored 
and the Commissioner s order was again 
upheld on further appeal to the Boa d 
of Revenue. See Exhibit A/ 5 , page 075 
of Part 111 . The entry m Hie khewat 
was in the name of defendant No. I alone. 

In the circumstances, it appears to us 

X-.«« <» is 

‘lV’ifdeai that defendant No. I never 

S r S' 3as? - f-f? 

which to \ tbe date of mutation 
pObSessioi claiU1 lo possession on 

behalf of himself as the person entitled 
to an indivisible estate. 

/.<< f ii 0 v,ever, that the plaintiffs were 

not ,n POSsS at the date of institution 

”?Vhe P suh will not prove fatal to their 


[i 9 2 3 
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claim if thev were co-parceners with . Lai 
Bahadur Singh. Co-parceuers are entitled 
to claim partition of property even 
though they are excluded from posses¬ 
sion. A claim for partition is one of 
the modes of enforcing a right to share 
in joint family property, Article 127 
of the Limitation Act is the Article 
applicable. It may be that a right to 
a share is not the same thing as a right 
to share but, that a claim to parti¬ 
tion is one of the means of enforcing 
a tight to share, seems well e^tablised 
by authority. See Kali Kishore Roy 
v. Dhununjoy Roy (10). What we have, 
therefore, to decide in this case is, first, 
when the plaintiffs were excluded from 
enjoyment in the estate and, secondly, 
when the exclusion became known to 

them. 

The Subordinate Judge appears to us 
to have misdirected himself in consider¬ 
ing these two questions. He has fixed 
a single issue, whether the plaintiffs 
have been excluded within their know¬ 
ledge from the enjoyment of the prop 
erty, and proceeded to hold that at no 
point of time were the plaintiffs exclud¬ 
ed within their knowledge. It was, how¬ 
ever, open to the defendants to prove 
that exclusion took place at one time 
and the bringing of the fact to the know¬ 
ledge of the plaintiffs at a subsequent 
time. It was not necessary to prove ex¬ 
clusion and knowledge of exclusion at one 
and the same moment. Much superfluous 
argument on behalf of the respondents 
in this appeal has resulted fromthe ^ 
adopting this method of the Subordinate 
Court. No doubt, exclusion by a co-owner 
will not become adverse to those other 
co-owners until they become aware of it 
but nonetheless there may be exclu¬ 
sion in fact. There can be little doubt 
that the plaintiffs were excluded in fact 

in the year 1882 when Lai Bahadur bingh 
obtained mutation in his favour. 11 
documentary evidence of the proceedings 
that took place then consists of Exhibits 
A55 to A 04 and Exhibits A96 to A106. 
These are all documents relied on by 
the ’ defendants. Exhibit 32 is a docu¬ 
ment relied on by the plaintiffs. Briefly 


iu) j C. 228; 1 lud, Dec. (n. s.) 733 ^ 
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speaking what took place was as follows. 
Eal Bahadur Singh put in a claim for 
mutation (Exhibit A55, page 295 of Part 
III) to be entered in the place of his father 
as he had performed the funeral rites. 
Evidence was adduced to support the 
fact that the eldest son became sole owner 
of the estate. Amongst the witnesses cal¬ 
led was the widow of Ealta Singh and 
mother of himself and his two brothers. 
She clearly stated in her evidence (Ex¬ 
hibit A58) that there was a custom 
among them that the immoveable prop¬ 
erty became the property of the eldest 
son. There were other wirnesses to the 
same effect. The Tahsildar reported in 
favour of such family custom. The As¬ 
sistant Collector, notwithstanding this 
evidence, directed that the names of the 
younger sons also should be entered as 
co-sharers. Eal Bahadur Singh appealed 
(Exhibit A62, page 301, Part III) and 
clearly claimed a right of sole ownership 
on the basis of the custom. This memo¬ 
randum of appeal is important as it has 
been argued that his original application 
for mutation did not unequivocally set 
up his right to sole ownership. His ap¬ 
peal was successful. We find the Deputy 
Comm ssioner's order in Exhibit A64, 
page 303 of Part III. This order shows 
that the mother was treated as guardian 
and her admission was treated as conclu¬ 
sive against the two brothers of Lai Ba¬ 
hadur Singli. The Deputy Commissioner 
decided that Eal Bahadur Singh was alone 
entitled on the evidence to have his name 
entered though he added that liis order 
would not debar the brothers from bring¬ 
ing a suit to establish their claim at any 
time. It appears to us that these pro¬ 
ceedings are clear evidence that on the 
death of Ealta Singh, Eal Bahadur Singh 
took possession of the estate as property 
to which he was entitled to exclusive owner¬ 
ship and not on behalf of his younger bro¬ 
thers. There can be no doubt that he had 
sole physical possession, in the sense that 
lie was able to deal with the property and 
to exclude others, and there can be no doubt 
that lie showed determination to exercise 
that physical power on his own behalf. 
He, had, therefore, legal sole possession. 

It has, however, been argued that Eal 
Bahadur Singh and not the mother was 


really the guardian of the younger bro¬ 
thers and that where a guardian takes 
possession of property owned or partly 
owned by his wards his possession must 
be deemed to have been on behalf of 
the wards. This does not appear to us 
to be a correct statement of the law. No 
doubt a very strong presumption arises 
that possession in such a case is taken 
on behalf of the wards but it is not an 
irrebuttable presumption. We may re¬ 

fer to two cases relied upon by the res¬ 
pondents. One is Vasudeo Atmaram Joshi 
v. Eknath Balkrishna (n). In this 

case, where the owner of property died 
leaving a mistress and she took posses¬ 
sion of his property, it was held that, even 
though she was not guardian, she should 
be held to have taken possession 011 behalf 
of the minor sons of the man whose mis¬ 
tress she had been. This case is to be 
distinguished from the present case 
because there was no proof of clear as¬ 
sumption by the woman on her own be¬ 
half. The other case is the 'Privy 
Council case, Corea v. Appuhamy 
(12). Great reliance is placed on the 
statement in this judgment by Lord Mac- 
nag hten that the principle recognised 

by Wood, V. C., in Thomas v. Thomas (13) 
holds good : “ Possession is never con¬ 

sidered adverse if it can be referred to 
a lawful title.” In this case the property 
had belonged to one Elias. He left a son 
Iseris and three sisters. The title was 
common to all four. At the ti me of the death 
of Ehas, Iseris was in jail and the prop¬ 
erty was in the hands of the authorities. 
On coming out of jail he got possession 
from the authorities. Lord Macnaghten 
held that there was nothing to show any 
intention on his part to enter as a plunder¬ 
er. He had a lawful title to enter as co¬ 
owner and must be presumed to have 
entered under the lawful title. He could 
not divest himself of lawful title by pre¬ 
tending that he had no title at all. This 
ease is to be distinguished from the pre¬ 
sent case by the fact that Eal Bahadur 

(ii) Sind. Cas. 63 9; 33 B. 79; 12 Bom. I*. 
K. 95‘J- 

(i>) (1912) A. C. 230; Si Iv. J. P. C. 131; 105 

I,. T. S30. 

(Vi) (i**55) 2 K. & J. 70; 25 E. J- Ch. 139; 
1 Jur. (m. s.) 1160; .5 W. R. 133; oj R, 701; 
110 R. R. 107. 
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Singli did at the time of entry set up his ported Lai Bahadur Singh’s claim, must 
edverse title in clear terms before the have informed them of the same fact. 
Revenue Authorities and they accepted It has been objected that the evidence 
his claim. of the mother in these mutation proceed¬ 

ings (Exhibit A58, page 291, Part III) 
Having, therefore, decided that Lai was not admitted in evidence by the Sub- 


Bahadur Singh in 1882 entered into pos¬ 
session to the exclusion of the plaintiffs, 
it is necessary to decide when that exclu¬ 
sion became known to the plaintiffs. 

It is strongly contended by the defend¬ 
ant that it became known to Lai Bahadur 
Singh’s two brothers the very day when 
it commenced. It is pointed out that in 
the mutation proceedings the sons were 
16 and 15 years of age and of an age to 
understand what was going on. The re¬ 
port of the Tahsildar actually stated that 
these two younger sons had given assent 
to the mutation in favour of the eldest 
brother. It is pointed out again, that 
when the case came up finally before the 
Deputy Commissioner he recorded a note 
showing that both the boys were present 
and that the eldest boy verified the sig¬ 
nature on a letter from the mother ex¬ 
cusing her inattendance. We do not feel 
that it would be safe to hold that these 
two boys of 16 and 15 at the time were 
fully aware of the nature of the claim 
to the estate made bv Lai Bahadur Singh. 
At the same time, it appears to us that 
the facts in this case necessitate an irresis¬ 
tible inference that the two brothers 
of Lai Bahadur Singh knew ot his claim 
to hold the estate as an indivisible estate 
from the time that they came of age. The 
chief lact on which v»e base this inference 
is the fact held proved earlier in this judg¬ 
ment that there had been long usage 
of impartiality. This long usage rules 
out entirely the possibility of Lai 
Bahadur Singh having obtained possession 
of the property under any secret inten¬ 
tion to hold it as his own. Anothei fact 
is that, admittedly, the brothers were liv¬ 
ing for several years after 1882 jointly 
with Lai Bahadur Singh and their mother. 
I/i! Bahadur Singh could not possibly 
'nave failed to disclose to them as soon 
as the}- were of the intelligence to un¬ 
derstand the lact that he held the estate 
as an indivisible estate. The mother 
of tiie boys, who, as we have seen, during 
the mutation proceedings in T882, sup- 


ordinate Judge. It was admitted by 
him on the Totli January 1918 but a year 
and a hall later, that is, on the 15th Septem¬ 
ber 1919, he has made a note : “On a fur¬ 
ther consideration presumption of thirty 
years does not apply to this document/* 
We understand that this last remark arose 
from the fact that the lady had not signed 
the document but only made a mark which 
purported to have been attested by an 
identifying witness. That this evidence 
was duly taken must be presumed be¬ 
cause both the Tahsildar and the Com¬ 
missioner referred to the statements in 
it. We think that it should have been 
presumed genuine. Even if it were not, 
"we could fall back on the statements of 
the Tahsildar and the Commissioner 
that the widow had admitted the claim 
of Lai Bahadur Singh. These statements 
are relevant under section 35 of the Evi¬ 
dence Act inasmuch as they form part 
of the record. The relation to whom the 
boys would go if they had any doubts 
in the matter must have informed them 
of the same fact. The defendants* oral 
evidence has received insufficient respect 
from the Subordinate Judge. That evi¬ 
dence is at least weighty evidence to show 
what was the opinion in the neighbour¬ 
hood and among the relations. They 
held that the estate was indivisible and 
their opinion could not have failed 
to come to the knowledge of the boys if 
they consulted them. In this connec¬ 
tion we would acivert to the fact that the 
defendant No. i*s two brothers, who are 
arrayed as defendants Nos. 2 and 3, have 
admitted the plea of indivisibility to their 
own disadvantage. It is extremely im¬ 
probable chat, when the boys came of 
age, they would not have been put to 
enquiry as to their right to share in the 
profits of the property. Two witnesses 
for the defendant No. 1 depose that they 
never received anything except small 
sums given to them solely as guzcitu. 
The Subordinate Judge has wrongly ob¬ 
jected to this evidence on the ground 
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that the witnesses of the defendant do handwriting, there was sufficient evidence 


not depose to any amounts being actually 
paid in their presence. He must have 
forgotten the evidence. Defence wit¬ 
ness No. 6 clearly states that guzara 
amouut was paid in his presence. So also 
D. W. No. ii. So also D. W. No. 16. These 
witnesses have all stated unequivocally 
that money was paid to the boys as mere 
guzzra. Indeed, the plaintiffs* witness 
No. 12 has admitted the fact that 
money was paid merely as guzara. 
It is true that there is no clear evi¬ 
dence th?tt whatever was paid to them 
was accepted by them as persons only 
e 3title 1 to guzzra but the evidence is suffi¬ 
ce it to show that they were put to 
e iq.iiry as to why they received only 
the small amounts that they did receive. 
Reliance has been placed also on a set 
of twelve letters. Exhibits A109 toAi2o. 
We cannot find that Exhibit At 09 has 
been printed. None of these letters, how¬ 
ever, were written until 1906. At the 
most, they only prove that at that date 
the brothers of Lnl Bahadur Singh were 
very dissatisfied with the sums allowed 
to them. They are of some value as they 
show that the brothers of Dal Bahadur 
Sir'll must, by this date, have accepted 
t ie position that the estate was indivi¬ 
sible, otherwise they would not have ac¬ 
quiesced in the small sums allowed. In 
particular we would refer to Exhibit 
Am printed on page 10 of Appendix 2 
which purports to be a letter dated 14th 
March 1906 by Nirman Singh, plaintiff, 
to his brother Lai Bahadur Singh. In 
this he expresses great bitterness at his 
hard lot and begs his brother for suffi¬ 
cient amount to purchase a conveyance 
without which he thought that he could 
not continue to hold a small appointment 
under the Court of Wards. This docu¬ 
ment was at first admitted in evidence 
by the Subordinate Judge but on further 
consideration he doubted its genuniness. 
It appears that lie doubted the capacity 
of the witnesses called to prove that it 
was in the handwriting of Niririan Singh, 
plaintiff. The letter beirs every internal 
sign of being genuine. It would have 
been an extraordinary forgery. We con¬ 
sider, that, in the absence of clear rebutting 
■^vidcice that it was not in Nirmati Singh's 


that it was. ~ 

It is, however, strenuously argued that 
the fact that his brothers got maintenance 
and actually held some lauds is conclusive 
proof that they were not in point of fact 
excluded from the estate by Dal Bahadur 
Singli. This argument requires us to 
construe the word “exclusion ** as it 
occurs in Art. 127 of the First Schedule 
of the Limitation Act. No doubt, if ex¬ 
clusion there means mere physical ex¬ 
clusion the receipt of maintenance and 
holding of land out of the estate must pre¬ 
vent its being held that there was ex¬ 
clusion. But we are of the opinion that 
ii “exclusion** just as in “possession* 
there is a mental as well as a physical 
element. We must look not. only to the 
physical act but also to the intention ac¬ 
companying that net. Legal possession 
is not defeated by the person in such pos¬ 
session putting another person in physical 
possession (i.e., in detention) ns his servant 
or tenant,, because such physical # posses¬ 
sion in one person is consistent with legal 
possession in another. In the same way, 
legal or juridical exclusion from an estate 
bV one-co-owner of his co-owners is con¬ 
sistent with their physical admission to 
it. For such, mere physical admission 
to put an end to exclusion it must be 
possible to infer that it was accompanied 
by au intention to abandon the posi¬ 
tion of a right to exclude. No doubt, 
such intention will be inferred where no 
legal title to exclude is proved to have 
been set up and maintained, because there 
is always a presumption in favour c.f right¬ 
ful entry and retention. Such presump¬ 
tion is, however, rebuttable. Here the 
facts are these. Lai Bahadur Singh was, 
as we have found, a co-sharer in point 
of law. But he was holding under an 
express assertion of his title to hold as 
sole proprietor. He gave money and 
la.ids to his brothers in the way a sole 
proprietor would do. Such gifts do not 
save his brothers from exclusion. The 
cases cited to us appear to us no authority 
for the contrary. 

In order to rebut the plea oi exclusion 
the appellants have produced evidence 
that on the loth November' 1SS2 a suit 

was instituted pu a mortgage (sec Ev 
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hibit 20) against Lai EahwUir Singh raid 
• nis Drotljers. Kri defence was set up by 
Lai Bahacirr Singh that he was the sole 
exclusive owner of tiie property ana a 
decree was passed against the mortgaged 
•property. The Subordinate Judge thinks 
, that if the younger brothers were not in 
possession of the mortgaged property 
■ through Lai Bahadur Singh, Lai Bahadur 
.Singh should have raised the objection 
. that he alone was the owner ol Ihe pivpcrty. 
In filing an appeal against the decree passed 
. on the mortgage Lai Bahadur Singh 
.filed the appeal on behalf of his brothers 
as next friend,—see Exhibit 22. The 
judgment. Exhibit 23, shows that no plea 
of Lai Bahadur Singh being exclusive 
owner was raised. In our opinion as Lai 
. Bahadur Singh resisted the claim on its 
merits, no useful purpose would have 
been served by his resisting it on the claim 
of improper joinder of his brothers as 
defendants. It might have greatly pro¬ 
tracted the hearing of the case without 
any benefit to Lai Bahadur Singh. In 
the circumstances, the evidential vaiue 
of these proceedings is insignificant. 

Lastly, it is proved tint his two brothers 
liveo with Lai Bahadur Singh for some 
veers after 1882 and it is said that their 
living joint in residence and mess with 
their brother was inconsistent with the 
.claim of Lai Bahadur Singh to hold the 
estate in his exclusive right. He claimed 
that the estate was impartible and an 
impartible estate in Hindu Law is not only 
consistent with but postulates that the 
family to which it belongs is joint. Ho 
presumption against indivisibility of 
possession or title can arise by reason 

of joint living. 

We, therefore, hold that about three 
years alter 1882, when the youngest bro¬ 
ther of Lai Bahadur Singh namely, Kir- 
:nar. Singh, attained his majority, that 
is, in 1883, the two brothers must have 
become aware of their ouster from the 
estate and that three years from this date, 
namely, about 3888 Lai Bahadur Singh’s 
title b> adverse possession Lcuumc aoso- 
litle against them. The suit of the plaint- 

He. 1 is, therefore, barred by limi¬ 
tation. Limitation began to run against 
the otner three plaint ills Nos. 2, 3, and 

lu;a sons, from the dates of their births. 


which, according to the plaint, occurred 
in 1887, 1893, and 1897, respectively. But 
Under sections 6 and 8 of the Limitation 
Act., read with section 7. of the Indian 
Majority Act of 1875, they had a right 
to sue at any time within 21 years 
of these dates. The only one, therefore, 
whose suit for partition would now' be 
within time would be the youngest Bab 
deo Bakhsli Singh. Tt is clear, how¬ 
ever, that this suit not being one by the 
plaintiffs for partition of their individual 
shares but for partition of their united 
fractional share from the whole estate, must 
fail on proof that any one of the plaintiffs is 
barred by limitation. It was no doubt 
for this reason that no proof of Boldeo 
Bukhsli Signh’s age was produced in the 
lower Court and no argument has beeu 
addressed to us in this Court that a de¬ 
cree could be given in his lavour. Anv 
claim now by him to have his share parti¬ 
tioned off will obviously be time-barred. 

Accordi- giy, we allow this api eal. The 
appellants will get their costs in both • 
Courts. 

z. k. & n. h. Appeal allowed. 


CALCUTTA HIGH COURT. 

Application in Original Civil. 

July 12, 1922. 

Present: —Mr. Justice Greaves. 

In te HARI NARAINI AS (an infant) 

Applicant. 

Hindu Law — Mitahshara—Minor co-parcener — 
Guardian of property, appointment of—Principles 
applicable. 

It is not the practice cf Ihe Trii-tay High Court 
to appoint a guardian cf the property of a minor 
member of a Hindu joint Jlitalcsbrrs family owning 
no separate property. Tut vhen the per-on 
applying to be appointed guardian is the 
manager of the family, an c ider appointing him 
guardian may, under proper circumstances, be 
ma te,as in such a case there is no introduction 
of any element cf possible disturbance in the 
family. 

A father and an only minor sou formed a Hindu 
joint Alitak«hara family. There 'rasa mortgage on 
certain property belonging to the family. They 
received an olTcr for purchase of the property 
considerably above its: cal vaiue, I ut the purchaser 
insisted that an oid-r oi the Corr*. sane- 
trolling the sale should first be obtained. Upon 
to is, the i.itter, who \v«s the manager of tne 
family, applied to be appointed guardian of Uuj 
property cf his miner -stt; 


I 


I 
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Held , that, under the circumstances the 
♦ manager may be appointed guardian on the condi - 
tion that after the mortgage'was discharged and 
the different costs and charges in respect cf the 
property paid, he should invest one-half of the 
sale-proceeds for the benefit ot the minor. 

Mr. T. Chatterjee, for the Applicant. 

JUDGMENT .—This is an application by 
one Daluram Das, the father of the infant 
Hari Narain Das, that he may be appointed 
guardian of the person and property of 
Hari Narain Das and that he may be given 
liberty to sell and convey the undivided 
half share of No. 16, Cowie Dane, for the 
purpose of paying off the moneys due un¬ 
der the mortgage now subsisting on the 
property. 

The infant is governed by the Mitak- 
shara School of Hindu Daw. He is the 
ortly child of his father and he has no se¬ 
parate property of his own. There is a 
mortgage on 16, Cowie Dane, of Rs. 5,000 
or thereabouts and certain costs have, I 
understand, also to be paid. An offer 
has been Trade to purchase the property 
for a sum of Rs. 16,650 and I am told and 
it so appears in the petition that this is 
considerably above the real value of the 
property, the real value it is said being 
something in the neighbourhood of 
Rs. 10,000. The purchaser insists that an 
order of the Court should be obtained sanc¬ 
tioning the sale before he completes the 
purchase and I understand that he is not 
prepared to complete the purchase unless 
such order is made. 

It is not the practice of this Court, where 
persons are governed by the Mitakshara 
School of Hindu Daw, to make orders of 
this nature and in Sham Knar v.Moliaminda 
Sahoy (1) Mr. Justice Macpherson and Mr. 
Justice Ameer Ali, sitting on the Ap¬ 
pellate Side of this Court, refused to make 
an order under the Guardians and Wards 
Act appointing a guardian of the property 
of a minor who was a member of a joint 
Mitakshara family owning noseparate estate. 
The person who was in that case sought to 
be appointed guardian was not the karta 
of the family and clearly he could not have 
taken possession of any of the property 
of the minor, and it was not suggested by 
the applicant that he could do so but it 
was suggested that he might be appointed 
in order to watch the interest of the mi- 

(1) 19 C. 301 9 Ind. Dec. (n. s.) 640. 


CASES. 2.j5 

nor. In. these circumstances, as I have 
already stated, the application was ' 

refused but I am asked to make the 
order on the authority of In re Manilal • 
Hurgovan (2). The Bombay Court 

in that case held that, under its 
general jurisdiction and apart from the 
Guardians and Wards Act, the Court had 
power to appoint a guardian of the property- 
of a minor who was a member of a joint 
Hindu family and where the minor's prop¬ 
erty was an undivided share in the family 
property but the order was only made 
in the special circumstances of the case 
and Sir Dawrence Jenkins in delivering the 
j udgment of the Court stated at page 357:- 

“We make appointment in this 
case because the person applying to be 
appointed the guardian is also the manager 
of the family to which the minor belong? 
and thus we do not introduce into the fami-: 
ly any element of possible disturbance. I 
can hardly imagine a case in which it would 
be right to grant such an application unless 
the appelicant were the manager and it 
is expressly upon this ground that we make 
the appointment in this case." Sir Daw¬ 
rence Jenkins points out also in his judg¬ 
ment that the Bombay Court in numerous 
cases had made such appiontments. The 
facts in the case before me are practica¬ 
lly identical with those that arose in the 
Bombay case to which I have just referred ; 
the father there, as here, was the karta : 
there, as here, was an only child: there, 
as here, the ground of the applica¬ 
tion was that a far better price 
could be obtained if the leave A of 
the Court had been obtained than 
if the karta sold merely as manager of the 
joint family. In the circumstances, and 
for the reasons stated in the case to which 
I have referred, I am prepared to make 
the order here but I make it only on the 
condition that after the mortgage is dis¬ 
charged and the different costs' and 
charges in respect of the property are 
also paid, one-half of the ‘ sale 

proceeds is* invested by the Guar¬ 

dian for the benefit of the infant. Ac¬ 
cordingly, I appoint the applicant the 
guradian of the prerson and property of 
Hari Narain Das and give him liberty to 
sell and convey the undivided shave of 16 

( 2 ) 25 B. 353; 3 Bom. L. R, 411. 9 
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Cowie Lane, wliicli constitutes the only 
immoveable property belonging to the 
estate of the infant. Out of the minor’s 
half share of the sale-proceeds he will 
discharge a moiety of the mortgage and 
pay a moiety of the costs referred to 
in the petition and a moiety of the costs 
of the sale and, after deducting the costs of 
this application, he will invest the balance 
of the share accruing to the minor in trust 
securities for the minor’s benefit and in 
his name. The guardian undertakes that 
after the mortgage is discharged and the 
costs and charges in respect of the prop¬ 
erty are paid, one half of the sale-proceeds 
will be invested by him for the benefit of 
the minor Hari Narain Das and in the 
minor's name and he must report to the 
Court that this has been done and give 
security for one year’s income of the 
investment. 

The costs of this application will be as 
between attorney and client and will come 

out of the share. 

Certified for Counsel. 

N. H. 


OUDH JUDICIAL COMMISSIONER’S .| 

COURT. 

First Civii. Appeal No. 32 of 1921. 
September 8, 3922. 

present: —Mr. Ashworth, J. C., and Mr. 

Simpson, A. J. C. 

FAGHFUR MIRZA and another 
—Plaintiffs—Appellant s 


versus 

Bahu KHUSHAL CHAND and others— 
Defendants—Respondents. 

Construction of decree—Redemption decree — 
Amount decreed payable with interest within fixed 
time—Future interest payable on 'entire decretal 
amount, on default, meaning of—Contract Act 
(I X of 1872). s. 38— Tender of mortgage amount— 

Partial tender, validity of. 

When under a decree tlie contractual rate of 
interest ceases to be payable at a given date and 
the Court rate* is substituted for it therefrom 
up to the date of realisation, the Court rate is 
chargeable on the whole amount due with interest 
at the contractual rate up to the given date. 


fp. 247, col. 1.] . 

Venhatachllapathi Aiyar v. Thavasi Servat. 51 
Ind. Cas. 67; 42 M. 4 & 5 ; 3 r > M. L. J. 288, Maharaja 
of Bhatlpwr 9. Kanno Dei, 23 A. 181; 3 

Bom. i.; R. 5 H 5 C. W. N. I 37 J f I* A. 3.51 7 Sar. 
■p C \ -02 fP. C.) and Sunday Koer\.ka\ Sham 

lirnkc'n. U C. .50; 4 A. L. J. ic 9i 5 C. I,, J. 106; 


9 Bom, L. R. 304; 11 C. W. N. 249:17 M. L* JN 
43; 2 M. L. T. 75; 34 I. A. 9 (P. C.), relied on. 

A compromise decree was passed in a redemp* 
tion suit under which the plaintiff was to pay 
the defendant a certain sum within a fixed time 
with interest at a certain rate from the date of 
the compromise. In case of failure of plaintiff 
to pay the entire decretal amount within the 
time fixed, the defendant was to realise the 
‘entire decretal amount' by sale of the mort¬ 
gaged property with future interest at a differ¬ 
ent rate from the date of default to the date of 
realisation, There was a default and the de¬ 
fendant applied for a decree for sale: 

Held, that the defendant was entitled to 
future interest on the entire amount due on the 
date of default, comprising the amount decreed 
under the compromise, as well as the interest 
on it up to that date, and not simply on the 
amount due under the decree. 

A tender to be valid must be of the whole 
amount due and not of a part only, [p* ^ 47 * 
col. 2.] 

Section 38 of the Contract Act requires an oifer 
to be of the whole of what the promisor is bound 
by his promise to do, and the same rule applies 
as to the tender of a sum decreed in respect of a 
mortgage, [p.247, col. 2.] 

. Chunder Caunt Mookcrjee v. Jodoonath Khan, 
3 C. 468; 1 C. I,. R. 470; 1 Ind. Dec. (N. S.) 883. 

relied on. , , 

Haji Abdul Rahman v. Haji Noor Mahomed, 
16 B. 141: 8 Ind. Dc?.(N. s.) 57*. dissented from. 

Digambar Das v. Harendra Narain Pandey, 
5 Ind. Cas. 165; 14 C. W. N. 617; n C. E.J.226, 

distinguished. 

Appeal against a decree ol the Addi- 
tional Subordinate Judge, Lucknow, 
dated the 2$th January 1921. 

Mr. Niamai- Ullah, for the Appellants. 
Messrs. A. P . Sett and Tara Shankar 
Sharma , for the Respondents. 

JUDGMENT.— The appellant brought a 
suit for redemption of a mortgage. He 
then entered into a compromise with the 
respondents on the following terms 

(1) that a decree for redemption be 
passed subject to the payment ot 
Rs. 30,907-10-0 with further interest from 
the date of the compromise, namely, 
3rd Janauarv 3920, to 3rd July 1920, 
at Rs. 1-S-0 per cent per month; . 

(2) that the plaintiff shall pay the entire 
decretal amount to the defendants with¬ 
in 31 o July 1920 and in case of non¬ 
payment defendants shall be entitled 
to get the mortgaged property sold and 
to realise their entire decretal amount 
with future interest horn 3rd . July 
1920 up to the date of realisation at 
Re. 1 per cent per month. A decree 
was passed in terms oi this compromise. 
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The appellant transferred the property 
to one Kaniz Abbas and he left with 
her Rs. 44,200 as the amount due under 
the decree. Accordingly, this amount 
was tendered on 8th September 1920; 
but by that time the amount due was 
Rs. 44,441-9-11. Defendants according¬ 
ly refused to accept this sum, and on 
17 th November 1920 an additional 
sum or Rs. 1,150 was deposited with 
a prayer that so much as was due 
to the defendants might be given them 
and the rest returned to Kaniz Abbas. 
But by this time the amount due was 
Rs. 45,441-13-1. 

On 16th December 1920 the 
defendants applied for a decree for sale 
for Rs. 45,906-4-3. The plaintiffs object¬ 
ed :— 

(1) that interest at Re. 1 per cent, 
per month should be calculated on 
Rs. 39,907-10-0 being the principal 
amount due under the decree and not 
on Rs. 44,499-5-0 being the amount 
due on 3rd July 1920; 

(2) that interest should cease on 
Rs. 44,200 from 14th September 1920 and 
on Rs. 1,150 from 18th Nobvember 

1920; 

That his transferee Musammat Kaniz 
Abbas should be made a party. 

All these objections were overruled 
and a final decree for sale was passed 
for Rs. 45,906-4-3. The plaintiff has 
appealed. 

His first point is that interest should 
be charged on Rs. 39,907-ic-o. But the 
words “ realise their entire decretal 
amount with future interest ’* would 
naturally mean future interest on the 
entire decretal amount. It is also settled 
law that when, under a decree, the con¬ 
tractual rate of interest ceases to be 
payable at a given date and the Court 
rate is substituted for it therefrom up 
to the date of realisation, the Court 
rate will be chargeable on the whole 
amount due with interest at the contract¬ 
ual rate up to that given date: Ven- 
katachalupathi Aiyir v. Thuvasi Servai 
(i), Maharaja of Bhattpur v. Rani 
Kanno Dei (2) an<l Suitdar Kocr v. Rai 

51 I-id. Cas. 07; 42 M. 36 M. I*. J. 

288. 

(2) 23 A. i8ij 3 Bom. I*. R. 51; 5 C. W. N. 

*• A. 35i 7 Sar. P. C. J. 792 (P, C.). 


Sham Krishen (3). So, there is no reason 
to suppose that the parties meant in 
the compromise anything different from 
what the learned Subordinate Judge 
has found them to mean. 

The second point is that the payments, 
even if they w'ere insufficient, ought 
to have been allowed to count for stop¬ 
ping interest. But this is not so. A 
tender to be a valid tender must be 
a tender of the whole amount due and 
not of a part only. Section 38 of the 
Indian Contract Act (IX of 1S72) re¬ 
quires an offer to be of the whole of 
what the promisor is bound by his pro¬ 
mise to do. See Pollock and Mulla's 
Commentarj' on Indian Contract Act, 
4th Edition, P- 267, and the ruling Chunder 
Caunt Mookerjee v. Jodoonath Khan (4). 
There is nothing to prevent this general 
law as to tenders applying to payments 
decreed in respect of a mortgage. See 
Ghose’s Eaw of Mortgage, 4th Edition, 
Volume I, page 234, One ruling relied 
upon by the appellant is Haji A bdul 
Rahman v. Haji Noor Mahomed (5) 
where it was stated that the rule laid 
down in Dixon v. Clark (6), that the 
tender of only a part of debt must be 
treated as if it had never been made, 
applies only where the party making 
the tender admits more to he due than 
is tendered. This was merely an obiter 
dictum and we cannot accept it as sound 
lav/. Both the commentaries just men¬ 
tioned express the opinion that it was 
based on a misunderstanding of Dixon v. 
Clark (6). Another ruling relied upon is 
Digambur Das v. Harendra Narain Pa ndey 
(7), The herd-note* to this ruling is 
misleading. It states that an uncon¬ 
ditional tender of a sum which turns 
out in the end to be less than what is 
really due may be valid pro tanto 

( 3 ) 34 C. 150; 4 A. I<, J. 109; 5 C. L,. J. 106: 
9 Bom. L,. R. 304; 11 C. W. N. 249; 1 7 M. I,. T. 
43; 2 M. L. T. 75; 34 1 . A. 9 (P. C.). 

(4) 3 C. 468; 1 C. D. R. 470; 1 Ind. Dec. (n. s.) 

883. 

(3) 16 B. 141; 8 Ind. Dec. (n. s.) 570. 

(0) (1847) 5 C. B. 365; 75 R. R. 747; 5 Dowl. 

& h. 155: 16 D. J.C. P. 237; 136 E. R. 919. 

(7) 3 Ind - Cas. 165; 14 C. W. N. 617; ii C. 

L. J- 226. 

♦Refers to 14 C. W, Ni—££<*.], ~ 


248 INDIAN CEASES; f [1943. 

LACHMI NARAlM V4 BOMBAY, BARODA AND CENTRA!# INDIA RAILWAY CO. 


if there is a dispute as to the amount 
due though a tender, of a part of what 
was admittedly due is of no avail. But 
in that case the tender was of the whole 
sum found due under a subsisting decree. 
That decree was set aside in appeal 
and a larger sum found due. It follows 
that the tender was a tender of the 
entire- amount that could be considered 
due at the time. The fact that the 
Appellate Court increased the decretal 
amount on appeal could be deemed 
to alter the fact that the amount tender¬ 
ed was the full amount due at the date 
of tender. The case is clearlv to be 
distinguished. The appeal is, therefore, 
dismissed with ousts, 
z. k. & n. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1416 of 1921. 

November 20, 1922. 

Present ;—Mr. Justice Rafique and Mr. 

Justice Lindsay. 

LACHMI NARAIN and others— 
Plaintiffs—Appellants 

versus 

BOMBAY, BARODA and CENTRAL 
INDIA RAILWAY COMPANY— 
Defendants—Respondents. 

Contract Act (IX of 1872), s. 149 —Railway 
Company—Delivery of goods. 

Plaintiff brought a package to a Railway Station 
for despatch to another place. The Loading Clerk 
filled up a number in the forwarding note pre¬ 
sented by the plaintiff and returned the same 
back to him with a request to call the next day 
and have the package marked with the number 
assigned and obtain a Railway Receipt. The 
plaintiff without waiting for the next <Liy got 
the number assigned put on the package and 
left it in ashed within the premises of the Railway 
Statioii meant for the deposit of goods prior to 
their acceptance by the Railway. During the 
night the* package was stolen. The plaintiff 
sued the Railway Company for damages : 

Held, that the suit of the plaintiff must fail 
as there had been no deliver* of the package to 
the Railwav Company within the meaning of 
s. 149 of the Contract Act. The mere filling up 
of the forwarding note could not amount to such 
delivery. 

Second appeal from a decree of the 
District Judge, Aligarh, dated the 
2nd of August 1921, confirming a decree 
of the Munsif, Hat hr as, dated the 
6th of May 1921. 

Maulvi Iqbal Ahmad and Maulvi Muham¬ 
mad Abdul Aziz, for the Appellants, 


Pandit Ladll Prasad Zulski, for ' the 
Respondents. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs-appel¬ 
lants for the recovery of damages, on 
the allegation that they had made 
over certain goods for despatch to the 
respondent Company and that by the 
neglect of the latter the goods had been 
lost. 

One of the objections taken to the 
suit was that no delivery of the alleged 
lost goods had been made to the re¬ 
spondent Company. 

Both parties gave evidence. The Court, 
of first instance was of opinion that the 
goods had not been delivered to the 
Railway Company, and, therefore, no claim 
for damages could be maintained against 
them. The claim was accordingly dis¬ 
missed. 

On appeal the decree of the First Court 
was affirmed. 

The plaintiffs came up in second 
appeal to this Court and the case was 
heard first by a Bench of this Court 
oh the 19th of July 1922. On that 
date an argument was advanced on be¬ 
half of the plaintiffs-appellants that some 
important evidence in the possession 
of the respondent Company, though 
required by the plaintiffs-appellants 
and summoned at their instance, had 
not been produced and tendered by the 
respondent Company. By an order 
dated the 19th of July 1922 the Bench 
hearing the appeal adjourned the case 
with a direction to the respondent Com¬ 
pany to produce certain documents. 
One of the Railway clerks has been pro¬ 
duced to-day with two documents 
and has been examined. The documents 
that he has produced are called the 
tally book and the reciept register, 
which is really a file of receipts. 

The contention on behalf of the plaint¬ 
iffs-appellants is that they sent one 
large package containing cloth to the 
Railway station at Hathras for despatch 
to Farrukhabad on the 23rd of Decem¬ 
ber 1919. One Maliaraj Kishore, a 
servant of the broker, approached the 
Goods office clerk of the Hathras Rail¬ 
way Station with a request that the 
said package be accepted for despatch 
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to Farrukhabad. Brij Bihari Lai, the load¬ 
ing clerk, filled up a number in the for¬ 
warding note presented by Maharaj 
Kishore. The number was 675. The 
forwarding note was returned to Maharaj 
Kishore with a request to call the next 
day and have the package marked with 
the number, entered in the forwarding 
note, and obtain a Railway Receipt. The 
package in question, it seems, was not 
brought to the Railway Station by Maharaj 
Kishore but sent there by the plaintiffs 
and deposited in a tin-shed within the 
premises of the Railway Station. Accord¬ 
ing to Maharaj Kishore, those goods 
which the Railway Authorities do not 
accept are deposited in a tin-shed with¬ 
in the premises of the Railway Station 
and are watched by a man appointed 
by the owner of the goods. Maharaj 
Kishore, without waiting t till the next 
day, got the contractor’s man to put 
the number 675 on the package. During 
the night of the 23rd of December 
1919, the package in question was stolen. 
The next morning a formal report was 
made to the Railway Police who took 
up the investigation at once. Twelve 
pieces of cloth and the covering, common¬ 
ly known as “ bariana,” were discover¬ 
ed by the wire fencing of the Station 
compound. The other pieces were never 
traced. According to the Sub-Inspector, 
the “ bardana ” bore the number 675. 
The position taken up by the plaintiffs- 
appellants is that the giving of the 
number 675 by the loading clerk was 
sufficient to amount to the registration 
of the goods offered and to the delivery 
of the goods. We think that on the 
evidence of Maharaj Kishore the plaint¬ 
iffs-appellants have no case. The mere 
fact that the loading clerk filled up what 
is called the serial number in the for¬ 
warding note, without doing anything 
further, would not amount to the delivery 
of goods to the Railway by the consignor. 
Section 149 of the Contract Act defines 
delivery of goods in the case of bailees. 
It is as follows :—• “ The delivery to the 
bailee may be made by doing anything 
which has the effect of putting the goods 
in the possession of the intended bailee 
or of any person auhtorized to hold 
them on his behalf,”. 


* •* 

On the evidence in the- present case 
we are unable to find that anything 
was done by the plaintiffs consignors 
which would amount to putting the 
goods in question in the possession of 
the Railway or any person authorized 
on behalf of the Railway. The appeal, 
therefore, fails and is dismissed with 
costs., 

n. h. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil, Revision No. 99 of 1922 
September 14, 1922. 

Present: —Mr. Ashworth, J. C. 

KARIM BAKHSH and anohter - - 

Plaintiffs—Applicants .' - 

versus 

ABDUL HAD— Defendant- Opposite 

Party. 

; Civil Procedure Code (Act V 0/1908), ss. 24, 
115— Transfer of case—Notice to opposite party , 
absence of — Irregularity — Revision. 

In a matter coming before the High Court under 
section 115 of the Civil Procedure Code, it is opeu 
to the Court to refuse interfere with any irregu¬ 
larity unless it considers that the irregularity 
is one of which the applicant in revision has real 
ca M .se to complain, [p. 249, col. 2; p. 250, col, 1.] 
A transfer of a case by a District Judge frdm 
oue Court to another, on the application of a 
party, without giving notice to the opposite party, 
is an irregularity, but the irregularity will be 
treated as material only if it has made a difference 
to the party affected by it. [p. 250, col. 1.] 
Zuool Qadar Jany Bahadur v. T. B. W. Bis'n 'p. 
Manager Nanpara Estate, 58 Ind. Cas. 667; 23 O. 
C. 216; 7 O. L. J. 523, 2 U. P. L. R. (O.) 102 
and Fatema B°.gam v. Jmdad Ali, 58 Ind. Cas, 
560; 18 A. L. J. 35 If 2 hT. P. L. R. (A.) 83, 
dissented from. 

It is better for a case to be decided by a Judge 
who has actually heard the evidence or a great 
part of it, if this is possible without dislocation 
of work. [p. 250, col. 1.] 

Civil revision against an order of the 
District Judge, Lucknow, dated the nth 
July 1922. 

Mr. Ali Muhammad, for the Applicants. 
Mr. liar Dayal, for the Opposite Party. 
JUDGMENT.—This application in revi¬ 
sion is made in respect of an order 
of the District Judge of Lucknow, direct¬ 
ing the transfer of a certain case pending 
in the Court of the Additional Munsif 
of Lucknow to the Court of the Munsii 
(North) of Lucknow. The order directing 
transfer was made 011 an application hv 
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the defendant for the transfer. The 
reason alleged for the transfer was that 
the Munsif had heard the evidence for 
three continuous days while he was 
acting as Additional Munsif and that 
the case should go along with him on 
his transfer to another Court. There 
can be no question that the District 
Judge should have given notice to the 
other side as he was dealing with a transfer 
case on the application of one of the 
parties and not suo molo . His failure 
to do so was certainly an irregularity. 
It was held in Znool Qadar Jang 
Bahadur v. T. B. W. Bishop Manager 
Nanpara Estate (i), that such an 
irregularity was a material irregularity. 
No reason was given in this case for 
calling the irregularity material and it 
would appear to me that it would only 
be material if it made a difference to 
the party affected by the irregularity. 
In an Allahabad case, Fatima Begam 
v. hndad Ali (2}, a Judge of the Allahabad 
High Court went further and called 
the irregularity action without jurisdiction. 
Having regard to the fact that a Judge 
is not debarred from ordering, in certain 
circumstances, a transfer without notice 
to the parties I consider that to call 
his order in any case as without juris¬ 
diction is an abuse of the term juris¬ 
diction. In a matter coming before 
this Court under section 115, Civil Pro¬ 
cedure Code, it is open to this Court 
to refuse to interfere with any irregv- 
laritv unless it considers that the irregu¬ 
larity was one of which the applicant 
in revision has real cause to complain. 
Before me the applicants have set forth 
their reasons on the one side for objecting 
to the transfer and the opposite party 
on the other side for wishing it. The 
ieason of the applicants’ Counsel in 
revision for objecting is stated as follows. 
His clients had a right to choose a 
forum anti that right should not be 
taken away except by lawful proceeding 
and on good grounds. He also added 
that the Additional Munsif before whom 
the case would be heard but for transfer 

(1) 58 Inti. Cas. ^67; 23 O. C. 216; 7 O. L. 

1 . 523:2 U. P. L. R. (O. ) 162. 

' (2) ' 58 2ml. Cas. 5O0; 18 A. L. T. 351; 2 V. P* 
p/tR. (A.) S3. 
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was an officer of more experience than 
the Munsif to whom tne .District Judge 
had ordered the transfer. On the other 
side it is stated, as before the District 
Judge, that the Munsif had actually 
spent three days on recording the evidence 
and would be in a better position to judge 
the value of it. It appears to me that, 
allowing that the order of the District 
Judge w r as irregular, it was not an order 
with which the present applicants in 
revision have any sufficient reason to he 
dissatisfied. On the other hand, it cannot 
be denied that it is better for a case 
to be decided by the Judge who has 
actually heard the evidence or a great 
part of it if this is possible without 
dislocation of work. Although, there¬ 
fore, I agree, that the District Judge’s 
order was irregular, I am not disposed 
in revision to interfere with it. The 
application is, therefore, dismissed. 1 / 
however, direct that the parties bear 
their own costs in this appeal and for 
the following reason. The opposite 
party should certainly have drawn the 
District Judge's attention to the necessity 
of issuing notice to the other side, 
z. k. Application dismissed. 


CALCUTTA HIGH COUBT. 

Divorce Suit No. 6 of 7920. 

July, 21, 1922. 

Present: —Sir Lancelot Sanderson, Rl\, 
Chief Justice, Justice Sir John Woodroffe, 
Kt., and Mr. Justice Richardson. 

BUTTERFIELD— Petitioner 

versus 

BUTTERFIELD— Respondent. 

Di otcc Act [IV 0} 1869). 55. 17. 44—Decree 
nisi— Death of petitioner—Confirmation of decree 
— High Court, jurisdiction of—Order for custody 
of children. 

Where, after obtaining a decree nisi for disso u- 
tion of marriage, and an order for the custody of 
the children of the marriage, the petitioner dies, 
the High Court has no jurisdiction to confirm the 
decree, or to make an order in the proceedings for 
the custody of the children, [p.251, col. 2.] 

Stanhope x. Stanhope, (1S86) n P. D. 103; 55 
L. J. P- 3*1 54 b- T. 906; 34 W. R. 646:50 J. P. 
276, followed. 

JUDGMENT. 

Sanderson, C. J.—This is a case which 
was referred to us by the District 
judge in which he made a decree nisi for 
the dissolution of the marriage on the 
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ground of adultery and desertion by the 
respondent. The petitioner was the wife. 
The learned District Judge further made 
an order that, pending the final disposal 
of the case by the High Court, the petitioner 
would have the custody of the three child* 
ren of the marriage. The respondent 
was directed to pay a sum of Rs. 15 ° a 
month towards the maintenance of the 
three children from the date of the decree 
to the date of final disposal of the case. 
The decree came before this Court for con¬ 
firmation and it was necessary, in our 
judgment, to remand the case to the lower 
Court for further findings, but, unfor¬ 
tunately, before the findings could be 
considered by this Court, the petitioner 
had died on the 6th August 1921. The 
question, therefore, arises what course 
this Court is to adopt. In my judgment, 
in consequence of the death of the 
petitioner, this Court in these proceedings 
has no jurisdiction to make any order. 
A similar position was under consideration 
by the Court of Appeal in England in the 
case of Stanhope v. Stanhope (1). The 
head-note runs thus:—“A husband who had 
obtained a decree nisi for dissolution of his 
marriage died before the time for making 
it absolute had arrived," and it was held 
“that the legal personal representative of 
the husband could not revive the suit for 
the purpose of applying to make the decree 
absolute." Lord Justice Bowen in giving 
the judgment said that “ a man can no 
more be divorced after his death than 
he can after his death be married or sen¬ 
tenced to death. Marriage is a union of 
husband and wife for their joint lives 
unless it be dissolved sooner and the 
Court cannot dissolve a union which lias 
already been determined." Lord Justice 
Fry saia: “The only decree that could be 
asked for would be that the marriage should 
be dissolved or that it should be deemed 
to have been dissolved from the date of 
the decree nisi. Neither alternative is 
possible. As regards the first, no power 
can dissolve a marriage which has been 
already dissolved by the act of God. As 
regards the second, the Court cannot pro¬ 
nounce a decree declaring that the 

(1) (1886) n P. D. 103; 55 L. J. P. 3 6 ; 54 L. T. 
90O) 34 W. R. 4461 50 J. P. 276, 
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marriage was dissolved at an earlier date, 
because the Statute gives it no such 
power, but only authorises it to 
pronounce a decree 'declaring such 
marriage to be dissolved." The result 
is that, in my judgment, we have no juria- 
diction to confirm this decree for dissolu¬ 
tion of the marriage. 

With regard to the order which was 
made in respect of the custody of the 
children, it seems to me that section 44 
of the Divorce Act (IV of 1869) is 
applicable. That provides that "the High 
Court, after a decree absolute for 
dissolution of marriage or a decree 
of nullity of marriage and the District 
Court, after a decree for dissolution of 
marriage or of nullity of marriage has 
been confirmed, may, upon application 
by petition for the purpose, make from 
time to time all such orders and provi¬ 
sion with respect to the custody, main¬ 
tenance and education of the minor child¬ 
ren, the marriage of whose parents was 
the subject of the cecree, or for placing 
such children under the protection of the 
said Court, as might have been made by 
such decree absolute or decree (as the case 
may be) or by such interim orders as afore¬ 
said." It appears, therefore, that, inasmuch 
as we have no jurisdiction to make the 
decree absolute for dissolution of marriage, 
we have no jurisdiction in these proceedings 
to make any order as regards, the custody 
of the children. 

Woodroffe, J. —I agree. 

Richardson, J.—I agree. 

w. c. A. Order accordingly . 


ALLAHABAD HIGH COURT. 

Second Civie Appeae No. 1577 of 1921. 

April 10, 1923. 

Present: —-Mr. Justice Daniels. 

Haji MAQBUL HUSAIN and others— 
Peaintiffs—Appeeeants 
versus 

Haji AHMAD HUSAIN and another 
—Defendants—Respondents. 

Adverse possession—User of vacant land — Plead¬ 
ings — New issue in appeal—Objection not raised 
by other party, effect of. 

I11 a suit for possessiou of land it appeared 
that the land in suit had been lying unoccupied 
for many years and the Municipal Board had 
been using it for depositing refuse. It was found, 
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however, that some ten years before suit the 
Board made it pitcca. The Trial Court decreed 
the suit but on appeal the Board raised the 
plea that even if the possession of the Board 
was not found to be adverse, it was 
entitled to the benefit of section 51 of the Trans¬ 
fer of Property Act. Notice of this plea being 
raised was given to the plaintiff who took no 
objection to it. In second appeal before the 
High Court it was urged that this plea ought 
not to have been allowed to be raised: 

IIeld,{ 1) that as the issue was raised with notice 
to, and consent of, the plaintiff it could have 
been entertained by the Appellate Court; [p. 253, 
Sol. I.] 

(2) that unti 1 the land was made puccu 
the acts alleged on the part of the Municipal 
Board were not sufficient to amount to dis¬ 
possession of the plaintiff or to constitute ad¬ 
verse possession, [p. 253, col. 1.] 

Fra tvji Cursclji v. Goculdas Madhowji , 16 
B. 338; 8 Ind. Dec. (x. S.) 703, follov ed. 

Second appeal against a decree of the 
Additional Subordinate Judge, Bareilly, 
dated the 25th June 1921. 

Mr. Iqbal Ahmad, for the Appellants. 

Dr. M. L. Agarwala and Mr. M. A. Aziz , 
for the Respondents. 

JUDGMENT. —The suit out of which 
this appeal arises relates to a small plot 
of land in the City of Bareilly. The plaint¬ 
iffs claimed as owners of the land alleg¬ 
ing that they had been dispossessed by 
the first defendant, Hafiz Ahmad Husain, 
who had built a shop on the plot. They 
accordingly asked for restoration of poss¬ 
ession with demolition of the shop as 
well as for damages and mesne profits. 
The Municipal Board of Bare lly applied 
to be and was made a defendant during 
the progress of the suit. The defendants 
denied the plaintiff’s ownership and plead¬ 
ed adverse possession and limitation. 
The Trial Court decreed the suit and two 
appeals were preferred to the lower Ap¬ 
pellate Court by Hafiz Ahmed Husain 
and the Municipal Board respectively.. 

The learned .Subordinate Judge found 
on the evidence that the title in one-third 
of the land was with the plaintiffs. He 
found that the plot had been for many 
years lying unoccupied and that the Muni¬ 
cipal Board had been using it for the de¬ 
posit of refuse. He found, however, that 
this use of the land by the Municipal Board 
did not amount to adverse possession 
or to the dispossession of the plaintiffs. 
He found that the Municipal Board did 
in fact take adverse possession of the 
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land some ten years before the suit when 
they made it pucca. This, however, was 
within limitation. In 1913 the Municipal 
Board sold the land to the defendant, Hafiz 
Ahmed Husain, who erected a shop upon it. 
An issue was argued before the learned Judge 
with reference to section 51 of the Trans¬ 
fer of Property Act. The learned Sub¬ 
ordinate Judge held that the respondent, 
Hafiz Ahmed Husain, being a transferee 
of the plot in suit, made the improvement 
upon it believing in good faith that he 
was absolutely entitled thereto. He, 
therefore, made an order under section 51 
requiring the plaintiffs to transfer their 
share in the land to the defendant at the 
market-value which he decided to be 
Rs. 40. 

Against this decree the plaintiffs appeal. 
They have not appealed against the ap¬ 
pellate decree passed on the appeal by 
the Municipal Board, and the question 
was raised at the hearing, though not strong¬ 
ly pressed, as to whether this decree might 
not operate as res judicata. It appears to me 
that it cannot do so. The Municipal Board, 
if it ever had any interest in the land, has 
parted with that interest to ti.e first re¬ 
spondent. The only relief granted to the 
plaintiffs or asked for by them was a relief 
against Hafiz Ahmed Husain. They 
complain that the relief given them is 
inadequate and hence their appeal. As 
they require no relief against the Muni¬ 
cipal Board they had no occasion to ap¬ 
peal against the decree passed on the 
Board’s appeal. 

On the merits of the case the sole ground 
taken by the plaintiffs appellants is that 
the issue under section 51 of the Transfer 
of Property Act was not raised in the 
Trial Court and that the defendant ought 
not to have been allowed to raise it in 
the Court below. It is found by the learn¬ 
ed Subordinate Judge that the issue was 
not raised in the Trial Court and this • 
I find to be correct. The defendant relies 
on paragraph 7 of his written statement 
in which he said that if for the sake of argu¬ 
ment the plaintiffs be proved to have 
any right even then they were not entitled 
to have the shop demolished or to obtain • 
possession after the shop' had been erected 
at great expense by the defendant. This 
was really a plea of acquiescence and 
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estoppel and the issue raised upon it 
' by the Munsif was an issue of estoppel, 
namely:— 

“ Whether the suit is barred by sec¬ 
tion 115 of the Evidence Act. ” 

It is not, however, true that the issue 
was raised for the first time at the hearing 
of the appeal. The case was not decided 
till 25th June 1921. On 9th November 
1920, more than seven months earlier, 
Hafiz Ahmed Husain had put in an appli¬ 
cation urging that, even if the plaintiff’s 
ownership were upheld and the possession 
of the Municipal Board found not to have 
been adverse, he was still entitled to the 
benefit of section 51 of the Transfer of 
Property Act. The application was con¬ 
sidered in presence of the Pleaders of both 
parties and the plaintiffs’ Pleader agreed 
to the land being valued by an Amin. 
Subsequently, on 7th December, the parties 
came to an agreement as to the value of 
the land. The appellants are quite correct 
in urging that this does not mean that 
they agreed that plea under section 
_ 51 of the Transfer of Property Act was 
a good plea. On the contrary, they stout¬ 
ly resisted it and the plea was strenu¬ 
ously contested before the learned Sub¬ 
ordinate Judge. It does, however, mean 
. that they had notice that the plea was 
, going to be raised and that they took 
no objection to the plea being raised and 
heard in the Appellate Court. Under 
the circumstances, they cannot be heard 
to u ge now that the plea ought not to 
have been entertained by the learned Sub¬ 
ordinate Judge. 

A cross-objection is taken by the re¬ 
spondent that the finding of the Court 
below as to adverse possession is wrong 
and that the suit ought to have been- dis¬ 
missed as time-barred. The appellants 
have cited the ruling in Fratnji 
Cursetji v. Goculdas Madhowji (1) in 
support of the decision of the Court 
. below and the circumstances are very 
similar. I agree with the view taken 
by the Court below that, until 1110 land 
. was made pucca, ten years before the suit 
■the acts alleged on the part of tin* Muni¬ 
cipal Board are not sufficient to amount 
to the dispossession of the plaintiffs 01 
to constitute adverse possession. 

(1) 16 £♦ 338; 8 Ind. Dec. (n. s.) 703. 
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Por the reasons already given the ap¬ 
peal and the cross-objection are both dis¬ 
missed with costs including in this Court 
fees on the higher scale. 
k. s. d. & n. h. - Appeal and cross- 

objection dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revisions Nos. 52 to 57 of 1922. 

August 17, 1922. 

Present: —Pandit • KanhaiyaLal, J. C. 
Lain BENI MADHO and others — 
Peai ntiffs—Applicants 

versus 

Sy. d SHAMSHAD ADI—D efendant — 

Opposite Party. 

Limitation Act (IX of 1908), 5 — Appeal 
—Delay in filing—-Mistake of Court—Extension 
of time — Sufficient, cause—Oudh Rent Act (XX 11 
of 1886), s. 108 (16 )—Jurisdiction of Civil and 
Revenue Courts — Suit by pattidar to recover 
revenue paid {row swfc-pattidars. 

A mistake of la»v might he a sufficient teason 
for asking the Court to exercise its discretion 
under section 5 of the Limitation Act, mere so 
when the mistake is one in which the Court whi.li 
was seized of the suit shared, [p. 254, col. 2.] 

- Brij Indar Singh v. Kansfii Ram, 42 Ind. Cas. 
43 ; 45 C. 94; 33 M. L. J. 486; 22 M. L. T. 362* 
6 L. W. 592; 126 P. W. R. 1917. 13 A. L. T. 777; 
19 Bom. L. R. 866; 3 P. L. W. 313; 26 C*. L. J. 
572; 104 P. R. 1917; (1917) M. W. N. S11; 22 C. 
W. N. 169; 127 P. L- R. 1917; 44 1 . A. 218 (?>. C.), 
followed. 

A suit ivas filed in the Civil Court. The Civil 
Court declined jurisdiction and returned the plaint 
for presentation to the Revenue Court. The Re¬ 
venue Court held that it had no jurisdiction to 
hear the suit. Plaintiff went up 011 appeal to 
the Collector, but the latter upheld the order 
of the lower Court Plaintiff then re-filed the 
plaint in the Civil Court, but that Court held 
that the matter was res judicata. Plaintiff then 
appealed to the District Judge against the first 
order of the Civil Court declining jurisdiction. 
The appeal was considerably beyond time: 

Held, that the plaintiff having acted in good 
faith in prosecuting the suit in the Revenue Courcs 
before he came back to the Civil Court and there 
having been no undue delay in Hjc zucaawhile 
in filing the appeal, he was entitled .0 the 



A suit by a pattidar to recover from the sub- 
prJtidars the amount ot land revenue paid by him 
on their account is cognisable by a'O'vii Court 
.aid not by u Revenue Court, as the parties arc 
not co-sharers within the meaning of section rob 
clause (iG)ot the Oudh Rent Act. [p. 234, col. x.j 

Civil revisions against the decree of 
tlie Subordinate Judge, Unao, dated the 
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31st January 1922, confirming that 
of the Munsif, (North) Unao, dated the 
9th August, 1920. 

Mr. Parbhu Dayal Rastogi, for the Appli¬ 
cants. 

Mr. Alt Muhammad, holding brief of Mr. 
Shahanshah Husain Rizwi, for theOpposite 
Party. 

JUDGMENT.— These applications in 
revision arise out of three suits which 
were instituted in the Court of the 
Munsif, (North) Unao, by a pattidar 
for the recovery of revenue paid by the 
plaintiffs on account of the defendants, 
who were their sub-pattidars. The Munsif 
before whom these suits were pending 
thought that they were excluded from 
the cognizance of the Civil Court by 
section 108, clause (16), of the Oudh 
Rent Act (XXII of 1886). He returned 
the plaints for presentation to the proper 
Court. When the plaintiffs went with 
the plaints to the Revenue Court, the 
latter held that the suits were cogniz¬ 
able by the Civil Court. The order 
of the Revenue Court was upheld in 
appeal by the Deputy Commissioner. 
The plaintiffs then came back to the 
Civil Court and sought relief by filing 
the same plaints again in the Court 
of the Munsif, (North) Unao. The Munsif 
rightly held that the decision in the 
previous proceedings operated as res 
judicata. 

The plaintiffs then filed two sets of 
appeals directed against the original 
order of the Munsif and against the 
subsequent order. The form r set of 
appeals was barred by time. The 

plaintiffs sought refuge under section 5 
of the Indian Limitation Act (IXof 1908), 
which the lower Appellate Court refused 
to grant. The other set of appeals 
was within time, but the lower Appellate 
Court upheld the order of the Munsif 
therein. By these applications the 

plaintiffs seek to challenge the propriety 
of the order of the lower Appellate Court, 
ref us ng to extend the time under sec* 
tion 5 of the Indian Limitation Act. 

The circumstances set forth above 

show that the plaintiffs were merely 
complying with the orders passed in 
each instance whc-u they moved from 


Court to Court in order to seek relief. 
It was open to them to have filed an 
appeal in each case, when they were 
first directed to go to the Revenue 
Court, but they took the order of the 
Munsif as sufficient justification for losing 
no further time and seeking relief in 
the Court to which they were directed 
to go. As pointed out by the their Lord- 
ships of the Privy Counscil in Brij Indaf 
Singh v. Kanshi Ram *i), a mistake of 
law might be a sufficient reason for 
asking the Court to exercise its discretion 
under section 5, more so where the 
mistake is one in which the Court which 
was seized of the suits shared. The real 
question for consideration in such cases 
is whether the plaintiffs had acted in 
good faith in prosecuting their suita 
in the Revenue Court before they came 
back to the Civil Court. If they did, 
the time spent in prosecuting those 
Suits in the Revenue Court ought to be 
taken into account, and if there has been 
no undue delay meanwhile, the delay 
in filing the appeal from the original 
decree, by which the plaints were direct¬ 
ed to be returned for presentation to the 
Revenue Court should be excused. 

The plaintiffs are shown to have acted 
with due diligence throughtout these 
proceedings and they are entitled to the 
benefit of section 5. The Munsif was 
in error in holding that the suits 
not cognizable by the Civil Court. The 
parties to the si its are not co-sharers. 
The defendants are described as sub- 
pattidars of the plaintiffs. They occupy 

a position similar to that of subordinate 
proprietors and, as held by this Cou 
in Musammat Niaz Fatima v. Hahtm 
Jawwad Husain, Rent Appeal No. 107 
of 1900, decided on the 19th November 
1901, the Civil Court ought to have enter¬ 
tained the suits. 

The applications are, therefore, allowed 
and the decrees of the lower Appellate 
Court set aside, the result being that 
the suits will be remanded to the Court 


(,) 42 Iud. Cas. 43; 45 C. 94:33 M-L J 486. 

22 M. l7. T. 362; 6 L. W. 592; 126 P. tV. R 1917. 
15 A. L. J- 777; 19 Bom. L. R. 866; 3 b. tV* 
313; 26 C. L. J. 572; 104 P. R. 19171 (*9I71 
W. N. 811; 22 C. W. N. 169; 127 P. L. R. X9I7* 
44 I, A.- 218 (P. C.). 
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of first instance with a direction to 
reinstate them tinder their original num¬ 
bers and to dispose of them in accord¬ 
ance with law. The costs here and hitherto 
will abide the result. 

z. k. Applications allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Application No. 118 of 

1922. 

March 11, 3922. 

Present: —Mr. Daniels, A. J. C., and 

Mr. Lvle, A. J. C. 

NAGESHAR vSATiAT—Defendant- 
Respondent—Applicant 

versus 

SHI AM BAHADUR and others— 

Plaintiffs—Appellants—Opposite 

Party. 

Court-Fees Act ( VII 0/1870), Sch. I, Art. 5 
— Review, application for — Court-fee payable. 

The words “leviable on the plaint or memoran* 
dum of appeal ” in Art. 5 of Schedule I of the 
Court-Fees Act, mean “leviable on the plaint 
or memorandum of appeal in which the judgment, 
review of which is asked for, was passed “ and 
cannot be construed as meaning “leviable on a 
plaint or memorandum of appeal asking for the 
same relief as that asked for in the application 
for review. ” [p. 255, col. 2.] 

In re Manohar Tatnbekar, 4 B 26; 2 Ind. Dec. 
(n. s.' 528, Proceedings, 6th January 1872,^7 M. H. 
C. R. App. 1, In the matter of Sheikh Ali Ahmad, 
1 Ind. Cas. 209; 31 A. 294; 6 A. L. J. 215, 
Nobin Chuvdra Chuckerbutty v. Mohamed Uzir 
Ali , 3 C. W. N. 292 and Fakhur Ali v. Sahib 
Nur, 20 Ind. Cas. 3:254 P. L. R. 1913; 159 P. 
W. R. 1913, relied on. 

An application for review must therefore, if 
presented before the ninetieth day from the date 
of the decree, bear one-half the fee levied or levi¬ 
able on the plaint or memorandum of appeal, 
out of which the application has arisen, without 
reference to the relief asked for in the application 
iot review, [p. 256, col. 1.] 

Miscellaneous application against a 
decree ot the First Additional Judicial 
Commissioner and Second Additional Judi¬ 
cial Commissioner, dated the 2nd March 
1922, modifying a decree of the Sub¬ 
ordinate Judge, Lucknow, dated the 31st 
January 1920. 

Dr. T. N. Misra and Mr. I\. P. Misra, 
for the Applicant. 

Messrs, llaghubir Sakai and Bishambhar 
Nath Srivaslava, for the Opposite Party. 

JUDGMENT. —This is an application 
Iqt review of a judgment passed by 


this Court on the 2nd cf March 1922. 
That judgment was passed in Appeal 
No. 23 of 1920 between Kuar Nageshar 
Sahai and Shiam Bahadur and others 
and in the Cross-Appeal No. 25 of 1920. 
The Appeal No. 25 of 1920 of Shiam Baha¬ 
dur and others against Nageshar Sahai 
was valued for Court-fees at Rs. 29,069 
and the Court-fee of Rs. 975 was paid 
011 that valuation and a fee of Rs. 10 
for a declaratory relief. The applicant 
for review Kuar Nageshar Sahai has 
valued his application at Rs. 1,412, the 
actual value of the property in respect 
of which relief is sought in the .applica¬ 
tion for review, and has paid a Court- 
fee of Rs. 50 thereon. The office has 
reported that this’Court-fee is deficient 
by Rs. 442-8 in view of the provisions 
of Art. 5 of the First Schedule of the 
Court-Fees Act. We have heard the 
Counsel for both parties on the ques¬ 
tion of Court-fee and are constrained 
to hold that the report of the office 
is correct. Art. 5 of the First Schedule 
ot the Court-Fees Act provides that the 
proper fee payable or an application for 
review of judgment, if presented before 
the ninetieth day from the date of the 
decree, is one-half of the fee leviable 
on the plaint or memorandum cf appeal. 
The learned Counsel for the applicant 
would argue that had it been intended 
that one-half of the full fee paid 011 the 
memorandum of appeal should be pay¬ 
able on such an application lor review 
the word used would have been “ levied *" 
and not “ leviable ” and would argue 
that the words " plaint or memorandum 
of appeal ” should be construed as if 


mey meant plaint or memorandum 
of appeal asking for the same relief 
as that asked for in the application 
lor review. " This question has been 
before ali the High Courts in India and 
while the Courts of Bombay and Madras 
incline to the view put forward by the 
learned Counsel for the applicant the 
Allahabad, Calcutta and Lahore Courts 
have taken a contrary view and have 
heid that the words ** plaint or memo¬ 
randum of appeal ” mean the plaint 
or memorandum of appeal in which 
the judgment, review of which is asked 
tor, was passed. 
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In re ManoTiar Tambehar (i). Pro¬ 
ceedings, 16 th January 1872 *2), In the 
matter of Sheikh A li Ahmad (j). Nobin 
Chundra Chuckerbutty v. Mohamed Usir Alt 
(4) and Fakhur Alt v. Sahib Nitr (5). 

It is urged that the latter view might 
in many eases cause considerable hard¬ 
ship and that in a fiscal enactment 
where there is any doubt as to the 
correct interpretation of any provision 
a construction favourable to the subject 
should be placed on that provision. 
We do not think, however, that there 
can be ?nv reasonable doubt as to the 
correct construction to be placed upon 
the words of the enactment. The words 
themselves are very clear and definite 
and we should not be justified in adding 
to them in order to avoid possible hard¬ 
ship. We note that, formerly, 0 fixed fee 
was chargesbie on such applications 
and the Legislature bus deliberately in 
the present Act provided for an ad 
valorem fee. We note, further, that in 
Art. 5 there is no entry in the second 
column of the Schedule. Had the Legis¬ 
lature intended that an ad valorem lee 
should be levied only on the value of 
tiie subject-matter ir. respect of which 
relief was sought bv the application 
for review we think it would have said 
so in clear and definite terms. This 
change in the law was, no doubt, made 
to prevent frivolous applications for 
review and though in some cases tjie 
Court-fee leviable may be disproportion¬ 
ate to the relief asked for, yet if the 
application is successful the applicant 
can recover the greater portion of the 
tee paid by a certificate granted to him 
under section 15 of the Act. As has been 

Dointe 1 out by Mr. Justice Aikman in 
hi the motto r of Sheikh Ali Ahmad '3), 
l lie word " leviable " seems to have been 
used instead of the weru “ levied ’* 
in order to provide for an application 
for review by a defendant or respondent 
in llie case of a suit or appeal in forma 
pauperis and the use of this word would 

. B. 26; 2 Ind. Dec. IN. 3.) 52*. 

7 M. H. C. R. App. 1. 

x Iud. Cus. 209; 31 A. 294; 6 A. L. J. 215. 

( a ) 3 C. W. N. 292. 

;; lo Jim). Caa. 3; 254 ^ T -. R. 19135*39 
y, \V. R. 1913* 
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not justify us in giving an interpreta¬ 
tion to the Article which the 1 plain 
words of the Article cannot bear.' For 
these reasons, we hold • that the Court- 
fee payable on the present application 
is one-half of 'the Court-fee which was 
paid on the memorandum of* appeal 
and that, therefore, there is a deficiency 
of Rs. 442-8. We allow the applicant 
three weeks to make good the deficiency ; 
and the case will be put up for orders 
011 the 3rd of April. 

At the same time, however, we find 
that there is an accidental- omission in 
the judgment which can be corrected 
by* us under section 152 of the Civil 
Procedure Code. The plaintiff; has been 
given a decree for certain items of move- 
able property - but we have omitted to 
state, as required by O. XX, r. 10 of the 
First Schedule of tiie Code of Civil Pro¬ 
cedure, the amount of money to be 
paid as an alternative if delivery cannot 
be had. No evidence was placed before 
us as to the value of the^e items and we 
must, therefore, accept the value ,as 
stated by the defendant in list J attach¬ 
ed to his written statement, Ohe amount 
of money which shall be paid as an 
alternative if delivery of each of the 
items mentioned in the decree cannot 
be had is given in the attached state¬ 
ment. In the last paragraph ef the judg¬ 
ment after the words *' will be given 
a decree for possession of those items* 
the following will be inserted ’* and if 
delivery cannot be had in respect of any 
such item the amount of money to be 
paid by defendant to the plaintiff is 
given in the statement attached to 
this judgment ” and the statemeut 
attached to this order shall be attached. 
to and form part of the judgment. 

Note :—The rest of the judgment is not 
material for the purpose of report— [Ed.) 


X. K. 

Or do r aoco rdi ngly , 
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ALLAHABAD HIQH COURT. 

Criminal Revision No. 6 of 1923. 
February 9, 1923. • 

Present: —Sir Grimwood .Mears, Kt., Chiei 
Justice, and Mr. Justice Banerji. 

EMPEROR— Prosecutor 

versus 

UMRAO— Accused. 

. Penal Code (Act XL V of i860), s. 300 (4). 
Ill: i c \—Quarrel and exchange of abuse— 
Death caused by single lathi blow—Intent* on— 
Knowledge that death would ensue—Offence — 
Criminal Procedure Code {Act V of 1898), s. 439 
— Revision— Alteration of charge—High Court, 

^ if a person, owing to a quarrel and exchange 
of abuse and without intending to kill, causes 
the death of another by delivering a single lathi 
blow on his head, he must be taken to have known 
when striking the blow that his act was so immi¬ 
nently ' dangerous that it must in all probability 
cause death; and if he does the act without 
any excuse he is guilty of murder and his case 
comes under section 300, clause (4) Illustration (c) 

of the Penal Code. . . 

A High Court has, when sitting as a Revision 
Court, power to alter a charge from that under 
a minor offence to one under a more serious one 
and enhance the sentence. 

. Criminal Revision from a Sessions State¬ 
ment. , - 

. Mr. R. Malcofnson (Assistant Govern 

meat Advocate), for the Crown. 

JUDGMENT. —-Upon reading the Ses¬ 
sions Statement in this case a Judge 
of this High Court directed notice to 
be served upon the accused to show 
cause why this Court should not either 
(a) order his re-trial on a charge framed 
under section 302 of the Indian Penal 
Code, or ( b) whilst maintaining the 
conviction enhance the sentence, dhe 
accused was charged with having caused 
the death of one Murari. There is really 
110 difficulty about the facts, and we 
accept the facts which the learned Ses¬ 
sions Judge considered to be proved. 
On the occasion in question the accused 
struck one blow with a lathi which fell 
upon the head of Murari. This blow 
fractured Murari*s skull and he died 
shortly after. There were no circum¬ 
stances which brought this case within 
the exception of grave and sudden pro¬ 
vocation. There was, however, evidence 
of the quarrel between the two men 
and there seems very little doubt that 
there' was an exchange of abuse. In 
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the result the learned Sessions Judg 6 
convicted the accused under section 304 
and sentenced him to three years rigorous 
imprisonment. As regards the length, 
of the sentence we do not, on a review 
of the whole of the circumstances, dis¬ 
agree with the learned Sessions Judge 
but having regard to clause (4) of sec¬ 
tion 300 of the Indian Penal Code and 
Illustration (c), the question which we 
have to decide is, whether on the facts 
as proved the offence was not murder. 
We are of opinion that the accused 
when committing the act did know that 
it was so imminently dangerous that it 
must in all probability cause death, 
and that he did commit that act without 
any excuse. Illustration (c) is clear 

in'terms that a man is guilty of murder 
although not intending to cause murder 
if intentionally he gives to another a 
“club” wound sufficient to cause death 
in the ordinary course of nature. That 
is in fact what happened in this case, 
but it is to be observed that the accused 
struck one blow only, and if intention 
was an element we should come to the 
conclusion that he did not by that 
single blow intend to kill the deceased. , 
That, therefore, is a circumstance of ex¬ 
tenuation. The fact that there was a 
quarrel is another circumstance. Holding- 
him guilty under section 302 we sitting 
in revision have power to alter the con¬ 
viction from one under section 304 to 
one under section 302. Under that ■ 
section this Court has power to pass 
one of two sentences, and we chose 
the lesser sentence for the reasons which 
we have given, and sentence the accused 
to transportation for life. At the same 
time, we desire to draw the attention 
of the Local Government to this case ; 
and in accordance with the practice 
w hich this Court was invited to pursue 
recently, we intimate to the Local Govern¬ 
ment that we are of opinion that this, 
is a case in which clemency may be 
shown to the accused. If the Local 
Government adopt our view we think 
the appropriate sentence would be the 
same sentence as that already passed 
on him by the Sessions Judge, namely, 
three yerrs* "’.rigbroils imprisonment. 
We, therefore, alter the co: victim undef' 
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We cUrect that the record be submitted 
to the Local Government. 

A,A ' Or let accordingly. 

^ • 11 , 


i PATNA HIGH COURT. 

Criminal Revision No. 230 of 1923. 

May 22, 1923. 

' J^ce Macpherson. 

WAYK 2 UL HUQ and others—First 

Pa rty—Petitioners 
versus 

HOBRA1I JOLAHA and others*— 
Second Party—Opposite Party. 

Criminal Procedure Code (Act V of 1898) 5i 

I 45 ' MO— Magistrate, duty of—Attachment of 
property, when permissible. J 

I11 cases under section 145 of the Criminal Pro¬ 
cedure Code a easonable effort must be made to 
decide the question as to possession before there 
is jurisdiction to attack the- subject-matter un¬ 
der section 14O. [p. 259, col. 

Shcuba/ak Italy. Bhagwat Panday, 15 Iud Cas 

,05: , ! Cr - '• 1- 4»: >0C. W. S. ,0 5 2, 

It is not a Magistrate’s business to speculate 
whether his order under section 145 of the 
Criminal Procedure Code will prejudice a 
tuture decision in a revenue proceeding. It is 
also not sound to check his hand because his 
decision is not final, [p. 259. col. 1.1 

Application against an order, dated the 
22nd February 1923. passed by the Sub- 
Di visional Officer, Nawadah. 

Mr. Shiveshwar Dayal, for the Petitioner 

Messrs. If'. H Akbari and Sultan- 
ud-din Hussain, for the Opposite Partv 

JUDGMENT. This is Z application 
under section 107 of the Government of 
India Act. It is contended that the Sub- 
Di.visional Magistrate of Nawadah acted 
with inaterial irregularity in the exercise 
ot his jurisdiction in attaching, under 
section mi of the Code of Criminal Pro- 
l eduio,forty-live plots of land wliicli were 
I lu sulijcil. «*1 a prm ceding under m-o 
li"" i |j ol Hie Code between Ihe pusenl 
pelitioners as iiibt parly and the present 
opposite party as second partv. 


llie lieanng of the section 145 case 
commenced on the 12th February. The 
nrst party examined six witnesses and 
tendered a considerable amount of docii- 

ZTZl 1 ! vlde 1 nce ’ and the Magistrate, 
actuated by what later he considered un¬ 
tie tenderness for the second party, 
adjourned the cross-examination of these 
witnesses till the 16th February intimating 

that further delay would not be allowed. 
O11 the 16th February, however, the 
I leader for the second party filed a petition 
praying for postponement to enable him to 
move for transfer of the case. No grounds 
were given in the petition nor were any 
stated verbally. It was obviously a move 
with the object of having the case tried 
by the successor of the Magistrate who 
was about to proceed on leave, and was 
m keeping with the obstructive tactics 
which had been adopted by the Pleader, 
on the 12th and which had led to a repri¬ 
mand from the Court. Eventually, the* 
petition for postponement was refused, 
and the case proceeded ex parte. . ’ 

The Magistrate came to the conclusion. 
that the first party was possessed of what 
appeared to be complete papers to sub¬ 
stantiate his story; they also rebutted the 
presumption arising out of the entries in 
the Record of Rights which was the only 
evidence in favour of the se ond party, 
The evidence went to show that there had 
been an exchange of lands subsequent to 
a partition and that the second party had 
received other lands in exchange for the 
plots in dispute. He held that the se¬ 
cond party was not in possession and pro-, 
eeeded as follows:— 

“The case of the first party is no doubt 
more probable. The documentary evi¬ 
dence fully supports it. But as the case 
has not been contested on behalf of the 
second party, I cannot be sure of my 
finding. There is also one point more,, 
namely, that this very controversy is 
the subject-matter of an issue in 
the commutation of 'rent cases.. 

To decide the point here definitely 
when one party has not contested the 
case might prejudice the decision in the 
r.Miuimilutioii case, 'flic Court is mainly 
<."i»t_cuied willi preventing a breach of, 
tlie peace. My decision on possession can¬ 
not finally decide the issue. Therefore. 
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I consider the best course would be to 
attach the lands as I cannot positively 
say who is in actual possession/* 

The inference to be drawn is that all 
the judicial considera f ions before him led 
the Magistrate, who had already found 
that the second party was not in posses¬ 
sion, to the conclusion that the first party 
was in possession of the subject of dispute 
but tha:, influenced by extraneous or non¬ 
judicial considerations, he flinched from 
the apparently inevitable decision to that 
effect and the consequent order under 
sub-section (6). It is not the Magistrate’s 
business to speculate whether his order 
under section 145 will prejudice a future 
decision, perhaps several years hence, in 
a revenue proceeding. It is also not 
sound to check his hand because his deci¬ 
sion is not final. And, as has been aptly 
jjointed out, the reason given for failure 
to give effect to the evidence of the first 
party, which he believed, would apply 
to all ex parte proceedings, and the best 
course for a party to a proceeding under 
section 145 who has no case but wishes 
to harass the other party, wculd be to evade 
a contest and perhaps also, as in this ins¬ 
tance, be rude to the Court, whereupon the 
Magistrate would shrink from the respon¬ 
sibility of passing an order favourable to 
the contesting party. It is indeed true 
that an attachment under section 146 will 


according to law as he deems to be re¬ 
quired by the circumstances as they present 
themselves. 

The application is allowed and the order 
of the 22nd February attaching the prop¬ 
erty in dispute is set aside. 

k. s. d. Rule made absolute. 


LOWER BURMA CHIEF COURT* 

Criminal Appeal No. 905 op 1922. 

Present: —Mr. Justice Heald. 

NAGAPPAN MADALIAR— Appellant 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V 0/1898), ss* 1 
I 95 . 537 — Penal Code (Act XLV of i860), &, 182, 
offence under—Sanction to prosecute, absence of — 
Irregularity. 

Although sanction to prosecute for an offence 
under section 182, Penal Code, is necessary, the 
absence of such sanction, unless a failure of jus¬ 
tice is occasioned thereby, is a mere iregularity 
under section 537 of the Criminal Procedure Code, 
and would not vitiate the prosecution. 

Criminal appeal from an order of the 
Eastern .Sub-Magistrate, Rangoon, passed 
in Criminal Regular Trial No. 433 of 


as effectually x^revent a breach 01 the peace 
as a decision in favour 01 a party under 
section 145, but a reasonable effort [Sheo- 
balak Rai v. Bhagwat Panday (1), vary¬ 
ing of course with the circumstances of 
each particular case, must be made to 
decide the question as to possession before 
there is jurisdiction to attach the subject- 
matter under section 146. 

The order of the Sub-Divisional Magistrate 
must, therefore, be set aside. Petitioners 
desire that the case should be remanded 
for a fresh decision on the existing record. 
This suggestion fails to commend itself. 
The Trying Magistrate is no longer avail¬ 
able. Moreover, the sugar-cane which was 
the standing croi> 011 the disx>uted land 
has been removed and the Magistrate 
should be left free to take such action 

(t} 15 Ind. Cas. 486:40 C. 105; 13 Cr. L. J. 466; 

iG 1C. W. N. 1052. 


1922. 

ORDER. — On t.ic 25t.i March last appel¬ 
lant laid nn information to the Police 


alleging that one Kumar:'. 11 Mudaliar had 
borrowed a necklace from him and refused 
to return it. The Police classified the 
offence charged as falling under section 
420 of the Indian Penal Code and began 
an i nvestigation. 

Appellant apparently was dissatisfied’ 
with the enquiry made by the Police and 
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before the District Magistrate on the 
same allegation charging Kumarau 


Mudaliar with criminal breach cf trust. : 
The Magistrate who dealt with tin 


complaint came to the conclusion that the 
accusation was false and on the 17th of 
June discharged Kumoran and ordered 
appellant to pay him Rs. 50 as compensa¬ 
tion ior having made a vexations charge 
against him. N 


» 
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, As a result of the trial before the Magis¬ 
trate the Police also classified appellant's 
inloniiatiou as false and on the ?oth June 
the Commissioner of Police sanctioned his 
prosecution for giving false information. 

Appellant was sent up by the Police 
for trial for an offence under section 182, 
ndian Penal Cole, and has been convict¬ 
ed and sentenced to one-half month's 
rigorous imprisonment 
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ALLAHABAD HIGH COURT. 

Criminal Reference No. 632 of 1922.- 

December 6, 1922. 

Present: —Mr. Justice Stuart. 

ALLU— Accused • 

• versus • ’■ 

EMPEROR— Opposite Pariy. 

Penal Code ( Act XL V of 


.- \ r vj i860), ’ s. . 228—* 

threatening witness in Court—Offence. ' 

Re appeals mainlv 011 the ground that An accil ? ed Person who, during the hearing of 

the sanction oi the Ma<>istrate who dealt L lllakes an ./ m P er }j nent threat to a witness 
•.1 oi^iraie who aeait in the box commits an offence-under- section 22$' 

of the Penal Code. > 


with the complaint, or of the District Ma- 
gistrate was necessary in view of the fact 
that the proceedings before the Magistrate 
had followed the enquiry by the Police. 
So far as the law is concerned, the case 
ft Hfatng v. Ba E (i) leaves no doubt 
•int hjs contention is correct, but under 
section 537, Criminal Procedure Code, the 
want of sanction is an irregularity which 
does not vitiate the proceedings unless 
it has occasioned a failure ct justice. 

. ^ have read the Magistrate's records 
and I see no reason to believe that there 
has been any failure of justice. It appears 
that the parties are enemies, being members 
of rival gangs, whose accusations have 
brought them before the Courts on various 
occasions. Under these circumstances, it 
unlikely that appellant would lend the 
ornament. 'I lie evidence which lie called 
to prove the loan was discrepant and sus¬ 
picious. and was, in my opinion, entirely 
insufficient to establish the allegation. 

I see no reason to doubt that appellant 
did give false information to the Police 
with inteit to injure his enemy and he 
may consider himself lucky that he was 
not prosecuted on the more serious charge 
under section 211, Indian Penal Code. 

balse charges of this kind deserve se¬ 
rious punishment and, in spite of the fact 
that appellant has also had to pay 
Rs.. 50 1 o Kunnran as compensation, I 
am o! opinion that he has got off lightly. 

.'1 he appeal is dismissed and appellant 
will be re-arrested and sent to Jail to serve 
the remainder of his sentence. 

w * C. a. Ai)t>eal dismissed. 


(1) 15 Ind. Cas. y8i; 6 I,. U. R. 50; 5 JJur. L. T. 
in; 13 Cr. h. J. 505. 


Criminal Reference made by the Sessions 
Judge, Budaun. 

REFERRING ORDER.— This is an 

application for revision by Allu against 1 
his conviction, under section 228 of' 
the Indian Penal Code. I accept the 
facts found by the Court below 
as correct, and were as follows:— 
Allu was on his trial before a Third Class 
Special Magistrate while Gendan Lai was 
being examined as a prosecution witness.’ 
Allu appears to have had reason to believe 1 
that the witness was turning so often td- 
wards the complainant possibly for some 
inspiration. Allu, at first, objected tut 
when he found the witness repeating the 
same trick, Allu. addressing the witness, 1 
said that he fAllu) would pull his ears. 
This is all that happened and which is said 
to constitute the offence of the contempt 
of the Court. Even the Trial Court lias 
found that there was no intention to insult 
the Presiding Officer, but inasmuch as this' 
conduct of this accused had the effect 
of the vSpecial Magistrate starling at or.ee 
proceedings under section 228, that has 
been taken to amount to an interruption 
to that public servant while sitting rs a 
Court. The facts speak for themselves 
and hardly need any comment. In my 
humble opinion, they do not constitute 
any interruption offered to the Special 
Magistrate himself. If iq cn this musual 
expression used by the accused the Court 
considered himself called upon to take 
notice of it as a matt er of his duty, it cannot 
be said that it amounted to an interrup¬ 
tion bv the accused himself. I, therefore, 
regret to have to rote that, m spile of the 
fact that Allu expressed lii.-> regret ar.d 
apologised to that Specie! Magistrate 



* 

■i 


I 


Vol. 74 ] INDIAN CASES. 2 6 f 


SURESH CHANDRA GH03E V. EMPEROR. 

was senl up, under custody and kept 
in havalat for some day*, and, to cap it 
• ali, he has new been findRs.5. I, there¬ 
fore, beg to report this case to the Hon’ble 
High Court with the recommendation that 
‘his conviction may be quashed. Any ex¬ 
planation which the Magistrate may deem 
proper to submit will be forwarded to the 
Hon’ble High Court. 

JUDGMENT.— The learned Sessions 
Judge has misapprehended the scope of 
the section. An accused person who, during 
the hearing of a case, makes an imperti¬ 
nent threat to a witness in the box, has 
clearly committed an offence under 
section 228. I refuse to interfere and 
return the papers. 

M. D. j. Application disallowed. 




CALCUTTA HIGH COURT. 

Criminal Revision No. 233 of 1923. 

May 11, 1923. 

Present: —Mr. Justice C. C. Ghose and 

Mr. Justice Cuming. 

SURKvSH CHANDRA GHOSK alias 
BARK A— PETITIONER 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
s. 172— Calcutta Suburban Police Act ( III 
of 1888), s. 47 (A)— Evidence Act (/ of 1872), 
5. 145— Police diary of case in suburban area, 
whether privileged—Right of accused to inspect 
diary. 

In the suburban area covered by the Calcutta 
Suburban Police Act the Investigating Police 
Officer keeps his diary under section 47 A of 
that Act and not under s. 172 of the Criminal 
Procedure Code and no privilege attaches to 
such diary and the accused is entitled to see 
the statements of the witnesses recorded by the 
Investigating Police Officer who have been ex¬ 
amined in Court and to use them to contradict 
the statements made by those witnesses under 
section 145 of the Evidence Act. [p. 262, col. 
2 .] 

Mr. Monmotho Nath Mukherji. with 
him Babus Satindra Nath Mukherji and 
Santosh Kumar Bose, for the Petitioner,—* 


The occurrence in this case took place 
at Bhawnipur in the suburbs .of Cal¬ 
cutta. Sections 162, 172 of the Code 
of Criminal Procedure do not apply 
to the Police in the Town of Calcutta. To 
determine what is the Town of Calcutta 
see Calcutta Police Act (IV B. C. of i 860 ), 
section 3, and Act II B. C. of 1866, sec¬ 
tion 1, and Notification in Calcutta Ga¬ 
zette of the 22nd September 1880 Part 1, 
page 851. Section 172 of the Criminal 
Procedure Code not applying, the exami¬ 
nation of witnesses by the Investigating 
Police Officer, a member of the Calcutta 
Police Force, must be governed by section 
47 A of the Calcutta Suburban Police Act 
(III B. C. of 1888) and no privilege could 
be claimed in respect of the statements 
recorded. The High Court should follow 
in this case the course laid down in Salt 
v. Emperor (1). 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown.—I concede that sec¬ 
tions 162, 172 Criminal Procedure Code 
do not apply to the case. 

Mr. Mukherji .—The result is that 
the diary in the case is a piece of writing 
to which I am entitled to refer. 

[Ghose, J. —Section 47 (A) of the Sub¬ 
urban Police Act is the section which ap¬ 
plies]. 

Mr. Orr. —There is no procedure for the 
Calcutta Police keeping diaries but for the 
sake of convenience they do so. 

[Cuming, J. —But having done that can 
a Police Officer claim privilege?] 

Mr. Orr. —The witness is not bound to 
refresh his memory and unless he so 
refreshes the accused cannot have access 
to it, when the witness refuses to refresh 
his memory how wou d the diaries come 
in ? The accused did not cause summons 
to be served 0:1 the Police Officer for the 
production of the document. 

Mr. Mukherji. —The position is the 
same. The document is there and I want 
to see it. 

[Ghose, J. - You mean to say that he has 
not taken the necessary step^ 1o have it 
produced in Court by legal process]. 

Mr. Orr. —Yes; had he done it it could 
have gone in as his evidence. 

[Ghose, J. —It is immaterial in a cri¬ 
minal case on whose behalf it is put ini. 

(1) 2 Iud. Cas. 591 36 C. 560; io> Cr. E J. - J 9 
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JUDGMENT. 

Cuming, J. —The facts of this case 
are as follows. The petitioner, Suiesh 
Chandra Ghose, was on his trial on charges 
under secti 011s 324 and 326. In t he course 
of the trial an Investigating Police Officer 
was examined as a witness. The accused, 
for the purpose, apparently, of contradict¬ 
ing the witnesses for the prosecution, 
questioned the witness (Police Officer) 
with regard to certain statement made 
to him by the witnesses and on his stat¬ 
ing hedid not recollect asked him to refer 
to his diuy to refresh his memory. The 
witness refused to do so on the ground 
that it was a special diary and had been 
recorded under section 172. Upon this 
the defence filed a petition asking the 
Court, in the interests of justice, to ser*u 
for the diary of Panchan on Mukherji and 
to look at it and allow the defence Pleader 
to inspect the said diary on certain points 
which had been raised by the petitioner. 
The Magistrate made an order on the peti¬ 
tion rejecting it on the ground that the 
petitioner was not, under the law, entitled 
to inspect the diary as it was a diary pro- 
pared under section 172 of the Criminal 
Procedure Code. Mr. Mukherji, who 
appeared for the petitioner, has con¬ 
tended that the diary in question 
comes neither under section 162 nor 
under section 172 of the Code of Criminal 
Procedure as it was not made under that 
Code. The diary, he contends, and this 
point has not been disputed by Mr. Orr 
who appeared for Crown, was prepared 
under section 47 (A) of the Calcutta Sub¬ 
urban Police Act (III of 1888)—the offence 
in question having been committed in 
Bhowanipur which falls within the area 
covered by the Suburban Police Act and 
that the d : ary in question being prepared 
under section 47(A) of the Suburban Police 
Act there is no question that a privilege 
attaches to it, that section 172 has no 
application and that, the'eforc, the cc- 
eused person would he entitled to use those 
statements, recorded by the Pol ce Offi¬ 
cer, of witnesses who have been examin¬ 
ed in the case, to contradict those wit¬ 
nesses who had given evidence before 
the Magistrate under section 145 of the 
Kvideuce Act. Mr. Orr contened that 
if the accused person de.vicd to use 
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the document to contradict the witnesses, 

he should have proceeded under section 94, 

Civil Procedure Code, and that he should 
have asked for a summons on the Police 
to produce the necessary document. No 
doubt that would have been a correct 
procedure but it is quite possible that 
the accused or his Counsel was misled 
by the procedure which is usually adopted 
in the matter of . dealing with diaries of 
Police Officer under the Criminal Pro¬ 
cedure Code. I think that the accused 
is entitled to see the statements of the 
witnesses recorded by the Investigating 
Police Officer who have been examined 
in Court and to use them to contradict 
the statements made by these witnesses 
under the provisions of section 145 of the 
Evidence Act. The firuing and sentence 
must be set aside and the case he sent 
back to the learned Police Magistrate to 
pass orders alter allowing the accused an 
opportunity of cross-examining and con¬ 
tradicting the statements of those wit¬ 
nesses by their statements made to the 
Police. The trial will be resumed from 
that po'nt and the Magistrate will pass 
orders alter allowing the accused tfis 
opportunity. 

Pending the disposal of the case the 
accused will remain on the same bail as he 
is on now. The judgment i n appeal is also 
necessarily set aside. 

Ghose, J.—I agree. 

c - M - Order accordingly. • 

N. H. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 450 of 1922. 

October 14, 3922. 

Present :—Mr. Just ce Stuart. 
EMPEROR— Prosecutor 
versus 

J. JOHN— Accused. 

Cnwinnl Procedure Code {Act V of 
3 - 15 — Penal Code ( Ait XL I of iS6i»}, .<$. *23,50.*— 
Cotnpcuiuiiuo oj/cncc—Document of compromised 
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S., a Railway passenger, complained to the 
Police that he had been assaulted and abused by 
/., the Guard of the train in which he had travell¬ 
ed. Upon this /. was charged with the commis¬ 
sion of offences under sections 323 and 504 of the 
Penal Code. At the trial, he produced a docu¬ 
ment alleged to have been written by S., which 
said: “Mr. /.has come to me and offered an 
unconditional apology. I beg to withdraw' the case 
against him.’’ S. admitted the agreement but 
said that it was ‘given for office and not for Court’ 
and that he wished the accused to be tried. The 
Magistrate held that the agreement was not a 
compromise but a withdrawal which could only 
be made by 'intimation to the Magistrate.’ and 
finding the accused guilty sentenced him to a line. 
On a reference of the case to the High Court : 

Held, that the case had been compounded by S. 
and the conviction of /. was illegal. 

Reference made by the Sessions Judge, 
Benares. 

REFERRING ORDER. —The facts which 
give rise to this application are as fol¬ 
lows:— 

A student, named Sushil Chandra Chakra- 
verti, was travelling by train from Benares 
to Ballia. At Benares City Station he ask¬ 
ed the Gaurd of the trian, J. John, the 
time. The latter abused him and assaulted 
him with his flag. Sushil Chandra made 
a complaint to the Police which was re¬ 
corded. On this complaint a case 
was instituted under section 120 of 
the Railways Act. Four days later, on 
the 17th July, John apologized to Sushil 
Chandra in the presei ce of Dr. Rai, 
Assistant Civil Surgeon. Sushil Chandra 
wrote out and gave to John a document 
which runs as follows :—‘This is to sav 
that Mr. John, Guard, B. N. W. Railway, 
came to me and offered an unconditional 
apology before Dr. I,. N. Rai, Assistant 
Surgeon, Benares. I beg to withdraw 
the case against him.' This was signed, 
dated and given to the accused, who pro¬ 
duced it in Court on the 19th of July. 

The Magistrate took evidence. Sushil 
Chandra admitted the agreement of the 
17th but said that it was “given for office 
only and not for Court/ and that he wished 
the accused to be tried for having abused 
and beaten him. John at first made a 
statement minimizing the offence, but 
when charges were framed under section 120 
of the Railways Act and sections 504 and 323 
of the Indian Penal Code he pleaded guilty 
to all. The Magistrate acquitted him of 
the charge under sectioni20 of the Railways 
Act and found him guilty of offences 


under sections 504 and 323 of the Indian 
Penal Code and imposed a sentence of 
fine. ' ’ 

It is pleaded' that the offence had been 
compromised, and that, therefore, a con¬ 
viction was illegal. The Magistrate ap¬ 
pears to think that the agreement was not 
a compromise. He says it was a withdrawal, 
which can only be made by “intimation 
to the Magistrate" but he is led astray be¬ 
cause the word “withdraw" happens to be 
used in the agreement. It is not a with¬ 
drawal in the technical sense, as this can 
only be made by the prosecuting authority. 
Then he savs that there is “no considera- 
tion." There is no provision of law which 
forbids the compounding of offences for an 
apology. I11 fact cases are constantly 
withdrawn when an apology is offered, 
in particular cases of defamation or abuse. 
In my opinion the document, Exhibit B, 
has only one meaning, namely, that 
Sushil Chandra had accepted an apology 
and did not wish any further proceeding to 
be taken. Technically speaking, he had 
at that time no case to withdraw, but it is 
an offence, not a case, which is compounded. 
Once an offence is compounded, no Court 
can take further action in the matter. In 
cases of a more serious nature the Court 
can refuse permission to compound an 
offence, but not an offence of this nature, 
which is merely the use of offensive language 
and a more or less technical assault with 
a guard's flag. When Sushil Chandra 
gave the document, Exhibit B. to John 
he compounded any offence which John 
had committed against him, and as far as 
their personal quarrel was concerned the 
Magistrate had no jurisdiction. He had 
still to go on with the case under section 
120 of the Railways Act, which could 
not of course be comp >unded by Sushil 
Chandra, who was merely a witness. 
If the Magistrate had found that an offence 
under the Railways Act had been committed , 
he could have disregarded Exhibit B 
and sentenced the accused on his plea of 
guilty. For some not very clear reason, the 
Magistrate holds that section 120 does not 
apply to Railway servants. I do not agree 
with the Magistrate. There is nothing 
to limit the scope of section 120 to Ire 
general public, any more than section i to, 

which undoubtedly includes Rfvilv.w’ sci- 
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vauts. As the matter stands, however, 
the accused has been acquitted of the 
offence charged under section 120 of the 
Railways Act. Having acquitted the 
accused of the only offence for which 
there was a prosecuting authority, 
the Magistrate could not. in my ‘opinion, 
legally charge the accused and convict 
him of offences under section 504 and 
section 323. The only person aggrieved, 
once the charge under section 120 of the 
Railways Act was dropped, was Sushil 
Chandra. He had, I consider, com¬ 
pounded the offence against him, and 
the Court was, therefore, without jurisdic¬ 
tion in convicting and sentencing the 
accused. 

I have not seen any ruling of the 
Allahabad High Court defining the word 
‘‘compound/'but my view of the document 
filed in the present case appears to be in 
accordance with the rulings of the Madras 
and Calcutta High Courts; vide Mahomed 
Kanni Rowther v. Pattanilmyathulla Sahib 
(1) and Murray v. Queen-Empress (2). 

As I consider that the conviction was 
illegal I refer the matter to the Hon’ble 
High Court for any orders that may be con¬ 
sidered necessary. The Magistrate will be 
asked to submit any expanlation that he may 
wish forwarded within ten days. 

. Munshi Bhagwati Shankar, for the Ap¬ 
plicant. 

Mr. A. Sanyal, for the Opposite Party. 

JUDGMENT.— Mr. Sanyal, for Sushi 
Chandra Chakraverti, states that his client 
does not oppose the application. His 
client accepted the applicant’s apology, and 
had no intention of proceeding with 
the case. He did not prosecute. He 
withdrew. The Police, however, challail¬ 
ed under section 120, Railways Act, and 
he was called jis a witness. The applicant 
. was acquitted under that charge. 

1 accept the lear.ed Sessions Judge’s 
view. The case, in so far as the charges 

under sections 504 and 323 of the Indian 

Penal Code were concerned, was clearly 
compounded. 

I set aside the convictions and sentences 
and direct the fine, if paid, to be refunded. 

N H Conviction set aside. 

(1) u Jnd. Cas. 819; 39 M. 946; 2 l 4 . W. 1200; 
1.S M I,. T. 602; 16 Cr. I,. J. 803. 

(2) 21 C. 103; 10 Ind. Dec. (n. s.) 701. 


CALCUTTA HIGH COURT. ' 

Criminal Reference No. 39 of 192.. 

June 15, 1922. ' 

Present:—$b. Lancelot Sanderson, K?., 

Chief Justice, and Mr. Justice Panton. • 
F,MPF,R OR— Prosecutor 
versus 

GANKSH CHANDRA GOLDAR 
—Accused. 

Evidence Act {I of 1872), s. 24 —“Person in 
authority "—Collecting and assistant panchayat—■ 
Confession to panchayat upon inducement, ad¬ 
missibility of—Subsequent statement to Magistrate 
—Confession retracted, afterwards, effect of. 

■ Where a collecting panchayat and an assistant 
panchayat take a prominent part in holding an 
inquiry into the circumstances of the commission 
of a murder, they must be taken to be “persons 
in authority ” within the meaning of section 24 
of the Evidence Act, and if the accused person 
is assured by the assistant panchayat that he 
would be lei oft’ if he disclosed everything, and 
in consequence of that assurance he makes a state¬ 
ment, that statement is inadmissible under the 
provisions of the section above quoted. A similar 
statement made subsequently to a Magistrate, 
and retracted afterwards, would be in¬ 
admissible in evidence, unless it could be shown 
that the impression which was made upon the 
accused’s mind had been entirely removed there¬ 
from. [p. 266, col. 2.] • 

Criminal Reference made by the 
Sessions Judge, Faridpur, dated the 
22rd April 1922. 

Bubu Aluiyu Outran Busc, for tlic Accused. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

% 

' JUDGMENT. 

Sanderson, C. J.— This is a Reference by 
the learned Sessions Judge of Faridpux in 
a case in which Gauesh Chandra Goldor 
was charged with murder and with cons¬ 
piracy. There is no doubt that the de¬ 
ceased man, Kali Kumar Mozunidar, 
was murdered or. his way home about the 
middle of the night after having attended 
an arbitration , and the case for the prose¬ 
cution was that the accused person 
and others attacked him as he was 
passing a dump of trees and in¬ 
jured him severely. Although he was able 
to drag himself to the nearest house, which 
belonged to a man naineu Kailash Chandra 
S.-.rkar, he died very shortly afterwards 
without being able to give uuy indication 
as tc the persons who had attacked him. 
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./The case against the accused depends 
almost entirely upon certain confessions 
which the accused is alleged to have 
made. Certain of the neighbours as¬ 
sembled at the house of Kailash in answer 
•to a summons from Kailasli, including the 
two panchayats, Amrit l.al Basu, who was 
the collecting panchayat, ant) Mahadeo 
Biswas, who was the assistant panchayat, 
and a man called Dinabandhu Sarkar, 
who described himself as a cultivator, but 
who seems to be one of the men who took 
a lead in what took place subsequently 
and he described himself as a “'Iliakur". 
It was after these people had assembled 
that the accused person, who was known 
to have been animated by feelings of en¬ 
mity against Kali Kumar Mozumdar, was 
summoned to the house. This was in the 
early morning after the night when the 
attack upon Krdi Kumar Mozumdar was 
made, and the evidence is that he was 
brought into tne presence of the corpse, 
that he was trembling and pale and 
could hardly speak or stand up. When 
asked to say what lie knew* 
about it, after some little time he 
is supposed to have said that he could 
not say anything. Eventually he asked 
to be taken aside anci said that then he 
would state what he knew. Thereupon he 
was taken to another part of the compound, 
and in the presence of Banamali Biswas, 
Manikya Bala Dinabandhu Thakur, Mohen- 
dra Nath Biswas, Mahadeo Biswas, Amrita 
Eal Basu and perhaps one or two others 
he is alleged to have made a confession 
that he was concerned in the murder of the 
deceased man with others whose names 
he mentioned. This confession is spoken 
to by the witnesses to whose evidence 
the learned Judge has referred. The .ac¬ 
cused was detained by the villagers. 
The Sub-Iuspector arrived on the next 
day anl committed him to custody. On 
the following day he was taken before a 
Magistrate who, after warning him and 
after satisfying himself that the statement 
he was about to make was to be made 
voluntarily, recorded his confession, which 
amounted to a statement that he had been 
concerned with others in the murder of 
this deceased man. At the trial 
that confession was withdrawn, and the 
accused person said that he had never 
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made the statement which was spoken 
to by the panchayat, the assistant pancha - 
yat and Dinabandhu and others shortly 
after the murder. 

The Jury were unanimous in their verdict 
of acquittal and they added that they 
w'ere not satisfied that the confessions 
of the accused were true or that they had 
any evidentiary value. The learned Judge 
came to the conclusion that there was no 
doubt that these confessions were, proved, 
and there was a certain amount of corro¬ 
boration and that he was convinced that 
the accused was guilty and clearly ought 
to be convicted. 

There is one point in this case which does 
not seem to have been noticed by the learn¬ 
ed Judge and that is that Amrita I,al Basu, 
when lie was giving evidence before the 
Committing Magistrate, said as follows:— 
“He", that is to say, tire accused, 
“was then taken in another part of the 
compound, and in the presence of Bana- 
mali Biswas, Manikya Bala, Dinabandhu 
Thakur, Mohendra Biswas and one or two 
other persons he stated that lie was read}' 
to speak out the truth if he was saved from 
the consequences. Dinabandhu and others 
told him that lie would be let off if he dis¬ 
closed everything." That evidence 
was given in February 1922. This wit¬ 
ness while giving evidence at the trial said: 
“None of us told the accused that they 
would let him go if he spoke the truth. 
I did not say before the Committing Magis¬ 
trate that Dinabandhu and others told 
him that he would be let oil if he disclosed 
everything." Therefore he contradicted 
the statement which he had made before 
the Committing Magistrate. He went so 
far as to say that he did not say what ap¬ 
peared in his deposition. In my judgment, 
however, it must be taken for the purpose 
of this reference that he did say before the 
Committing Magistrate that which appears 
in his deposition, which I have read. * It is 
significant that the statement was made 
in February and his renunciation of it was 
made in April. I do not know what in¬ 
fluence may have been brought to be-r 
upon him in the interval. Dinabandhu 
was cross-examined on behalf of the accused 
and he said, “We did not tell the accused 
that he need not be afraid and that no 
harm should come to him." That state- 
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ment was made in April at the trial. For the 

propose to 
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purpose of my judgment, I 
assume that that which appears at page 
27 of the paper-book in the evidence of Am- 
rita Lai Basil belore the Committing Magis¬ 
trate is true, that the accused did ask 
whether if he spoke out the truth he would 
be saved from the consequences, and that 
he was assured that he would be let off if 
he disclosed every thing, and that in conse¬ 
quence of that assurance he made the state¬ 
ment. 

Now, the question is whether that state¬ 
ment is admissible in evidence; and that 
depends upon the provisions which arc 
10 be found in section >\ of the Evidence 
Act, which provides : "A confession 

made by an accused person is irrelevant 
in a criminal procec ding, i: the making 
of the confession appears to the Court to 
have been caused by any inducement, 
threat or promise having reference to the 
charge against the accused person, proceed¬ 
ing from a person in authority, and suffi¬ 
cient, in the opinion of the Court, to give 
the accused person ground* which would 
appear to him reasonable for supposing 
that by making it he would gain any ad¬ 
vantage or avoid any evil of a temporal 
nature in reference to the proceedings 
against him.'* I have no doubt that 
the inducement was given to the 
accused. I have no doubt that it was 
sufficient to give the accused grounds 
which would appear to him reasonable 
in supposing that he would gain an advan¬ 
tage in reference to the proceedings; and 
the only question which causes any diffi¬ 
cult v in inv mind is whether the induce- 
• • 

ment was one which proceeded lrom a 
“person in authority.*’ It has been sugges¬ 
ted by the learned Vakil on behalf of the 
accused that the collecting panchayat 
and tiie assistant punch yat were both 
‘persons in authority” within the meaning 
o* the section. There is no definiton in the 
Indian Evidence Act of a “person in autho¬ 
rity.'* The words have been construed 
in England , and the lest which has been 
applied is tin’s: Iiad the persons authority 
to i.itcrlere in tl.e matter? As far as the 
.ei used is concerned, 1 lu.ve no doubt that 
he thought that the persons, or some 
•>1 them, to whom he addressed the 
question whether he would be saved from 


the consequences if lie spoke out the truth, 
were “persons in authority,'* but that 
would not b? sufficient to justify us in 
holding that they were “persons in autho¬ 
rity.'' I11 my judgment, having re¬ 
gard to the position of the collecting pan- 
chayat and the position of the assistant 
pan. chayat and the part which they were 
taking in holding the enquiry into the cir¬ 
cumstances of the murder, it must, be 
held, on the facts of this case, and I confine 
myself to the facts of this ease, that they 
must be taken to have been * f persons in 
authority.*' 

Then the next question is : hid the 
inducement proceed from either of these 
two men whom I have held to be “persons 
in authority '* on the facts of this case? 
There is no sufficient evidence in my judg¬ 
ment, to show that the inducement pro¬ 
ceeded from the collecting panchayat, Am- 
ritu Lai Basil,- but I think there is just 
sufficient evidence to justify us in holding 
that the inducement proceeded from 
Dir.'ib'indliu and others who would, in 
my opinion, include Mahadeo Biswas—the 
assistant panchayat. Consequently, J am 
prepared to hold that the inducement did 
proceed from the assistant panchayat and 
others and that, under the circumstances 
of this case, the assistant pane hay at was a 
“person in authority”. Consequently, in 
my judgment, the confession, which the 
accused is alleged to have made after he 
had been assured that he would be saved 
from the consequences, was not admissi¬ 
ble by reason of the provisions of 
section 2j\ of the Evidence Act. If that be 
so. the real ground upon which the learned 
Judge referred this case to this Court 
disappears. 

It is true there is the confession which 
the accused made before the Magistrate. 
That was a retracted confession, and it 
would not be admissible in evidence unless 
it were shown that the impression which 
was made upon the accused's mind by the 
inducement, which was held out to him 
in the wav which I have described, had 
been entirely removed from his mind 
before he made his confession before the 
Magistrate. That matter has not been 
considered by the learned Judge, and 
there is no finding by the learned Judge 
upon this point. It is difficult for this 


*6 7 


INDIAN CASKS. 


Vd. 74 ] 

EMPEROR V. PROFULtA KUMAR MAZCMDAR. 

Court to come to the conclusion that, if 
the accused was induced by the promise 
which was made to him by Dinabandhu 
and others to make the first confession, 
that inducement was not, to some extent, 
the cause of liis making the confession be¬ 
fore the Magistrate. 

For these reasons, in my judgment, this 
Reference ought not to be accepted, 
and the accused should be discharged and 
-released from custody. 

Panton, J.- -I agree. 

w. c. a. & n. h. Reference rejected. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 29 of 1922. 

May 26, 1922. 

Present:- —Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Panton. 
EM PER OR — F Ro s ecutor 

versus 

‘ PROFULLA KUMAR MAZUMDAR 
' —Accused. 

Penal Code ( Act XL V of i860), ss. 34, 114, 
•302— Murder — Several accused — Doubt as to actual 
murderer — Procedure—Jury trial — Verdict of Jury 
partly accepted by Magistrate—Reference to High 
Court—'Case, whether re-opened—Criminal Pro¬ 
cedure Code ( Act V 0/1898), 5 . 307. 

Section 34 of the Penal Code does not create 
an offence, but merely lays down a rule of law. 
[p. 269, col. 1.] 

Emperor v. Nirmal Kanta Roy, 24 Ind. 
Cas. 340; 41 C. 1072; 18 C. W. N. 723; 15 Cr. L. 
L. J. 460, referred to. 

An accused person cannot be convcited 
under section 114, Penal Code, when no 
charge has been framed against him under that 
section, [p. 269, col. 2.] 

A person was waylaid by two men one of whom 
stabbed him in the neck with a dagger. They 
were pursued and one P. was seized while the 
other escaped. P. was identified by the deceased 
as one of the assailants. In consequence of a 
statement made by P. M. was also arrested. The 
two men were tried under sections 302 and 

3 °?-, Penal Code. The Jury unanimously 
34 

found M not guilty and further said that there 
was a doubt as to whether P. struck the fatal 
blow. The Sessions Judge accepting the verdict 
as to M. acquitted him but as to P while accepting 
that there was a doubt as to whether he struck 
the fatal below, the Judge did not agree that 
there was any doubt as to the two acting in 
furtherance of a common object and holding that 

P was guilty under section Indian Penal 

34 

Code, referred the case to the High Court: 

Held, ( 1) that the Jury haying found that there 


was a doubt whether P. struck the blow 
and the Judge having accepted the verdict, 
the High Court could not enter upon the consi¬ 
deration of that question; [p. 268, col. 2.] 

(2) that under the circumstance it was 
doubtful whether section 34 of the Penal Code 
was applicable, and that, instead, P. should be 
tried again under section 302 read with section 
114 of the Code. [p. 269, col. 2.] 

Criminal Reference made by the Addi¬ 
tional Sessions Judge, Dacca, dated the 
16th March 1922. 

Babu Manmatha Nath Mookerjee, (with 
him B’bu Narendra Kumar Bose), for the 
Accuse d. 

Mr. On, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT. 

Sanderson, C. J. —This is a Reference 
under section 307 of the Criminal Pro¬ 
cedure Code by the Second Additional 
Sessions Judge of Dacca in a case in 
which two persons, Manindra Kumar 
Sen and Profulla Kumar Mazumdar 
were charged with murder. The name 
of the man who is alleged to have been 
murdered was Mukunda Lai Goon, and 
I do not suppose that any one who has 
read the evidence in this case, has any 
doubt that Mukunda Lai Goon was, in 
fact, murdered. The Jury were unani¬ 
mous in their verdict which runs as fol¬ 
lows:— 

. “We think Manindra not guilty: but 
we think there is a doubt in the case of 
Profulla , and that he should get the benefit 
of the doubt.” 

The learned Judge accepted the 
unanimous verdict of the Jury that Manin¬ 
dra was not guilty: he found that this 
accused was not guilty and lie directed 
him to be acquitted and released from 
custody. 

W th regard to Profulla, the learned 
Judge disagreed with the verdict of the 
Jury, and referred the case for the de¬ 
cision of the High Court under section 
307 of the Crim nal Procedure Code. The 
Letter of Reference sets out the Tensors 
which actuated the learned Judge to refer 
this matter to the H'gh Court, and he 
stated the offence of which he considered 
Profulla to be guilty, viz., under section 

of the Indian Penal Code. 

34 

Mukunda was stabbed in the neck 

and when assistance came to him, he as 
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asserted, that.he had been, stabbed by two 
men. whom he pointed out, and who were 
at that time running away. The two 
men were pursued. One of them was 
caught and taken into custody. This was 
Profulla whose case is the subject of this 
Reference. The case of Manindra turned 
to a large extent upon the question of 
identificat on, and the learned Judge, in 
a charge which is conspicuous for its 
clearness and fairness, dealt with the 
evidence relating to this question, and 
I gather from his charge that the reason 
why he accepted the verdict of the Jury 
as to Manindra was that the learned Judge, 
having regard to the evidence ns to the 
identification of Manindra, could not say 
that the verdict was unreasonable. 

In his Letter of Reference the learned 
Judge dealt with the verdict of the Jury 
with regard to Profulla as follows:—‘‘The 
Jury were unanimous that there is not 
sufficient evidence to find profulla Kumar 
Mazumdar guilty under section 302 with¬ 
out the aid of section 34. This verdict 
too I accept, though I do not agree with 
it. But the Jury also found unanimously 
that there was a doubt that accused 

oq 2 

Profulla was guilty under section --. 

34 

I am clearly of opinion that it is necessary 
for the ends of justice to refer the case. 

I have the honour to submit the r e cords 
for the orders of th e High Court under 
sect on 307 of the Criminal Procedure 
Code.” A later passage in the Reference 
is as follows:—‘‘Though, I personally am 
satisfied that Profulla, accised, stiuck the 
fatal blow, I can accept the Jury’s verdict 
that there is a doubt on the matter.” I 
understand the learned Judge to mean 
that, although he himself was sat sfied 
that Profulla was the man who struck the 
blow, the Jury evidently had a doubt 
on the matter, and that lie was not able 
to say that, that doubt was unreasonable; 
consequently, he could accept the verdict 
of the Jury as to that part of the case. 

He then went on to say, “ But the Jury 
also held that there is a reasonable doubt 
that the two youths acted in furtherance 
of a common intention. This I consider 
perverse. To my mud the adm tted 
circumstances are wholly inconsistent with 
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the view' that e ther of the two youths could 
be ignorant of his companions intention 
He then set out the reasons for that 
conclusion; and continued/' I am of opinion 
that accused Profulla is clearly guilty 

under section of the Indian Penal 

34 

Code, and the verdict of the Jury is per¬ 
verse due to reluctance to find any one 
guilty of a capital crime.” 

The learned Counsel for the Crown con¬ 
tended that, having regard to the form 
in which the verdict regarding Profulla 
Kumar Mazumdar was given, and to the 
fact that the learned Judge recorded his 
disagreement with it and referred the 
case under section 307 of the Crimnal 
Procedure Code, it was open to this Couit 
It) examine the evidence and to hold that 
it was Profulla Kumar Mazumdar who 
stabbed the deceased man. But we must 
have regard to the Letter of Reference, 
and it is clear therefrom that the learned 
Judge accepted the Jury's verdict as 
to this part of the case. That being so, 
in my judgment, we ought not to 
consider that question on this Reference. 

It is not necessary for me to decide the 

•• 

question whether upon this Reference 
we have jurisdiction under section 307 
of the Code of Criminal Procedure to enter 
upon the enquiry as to whether the ac¬ 
cused Profulla did strike the fatal blow, 
because, having regard to the terms ot 
the Letter of Reference, I am clearly^ of 
opinion that we ought not to do so. The 
Jury found that there was a doubt whe¬ 
ther Profulla struck the blow and the 
learned Judge has clearly accepted the 
verdict of the Juiy on that part of the 
case. Consequently, in my judgment, 
this Court ought not to enter upon the 
consideration of the question involved 
in that part of the case. 

The only question we have to decide 
on this Peferer.ee is whether the learned 
Judge was right in his conclusion that the 
adm tted circumstances were wholly in- 
consistent with the view that either of 
the two youths could be ignorant of his 
companion’s intention, and we have to 
consider that part of the case upon the 
assumption that or.e of the two men, who 
were present, struck the fatal blow., and 
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on the further assumption that it is not 
proved which of the two men struck the 
fatal blow. The learned Judge with res¬ 
pect to this part of the case directed the 
Jury as follows :—“ By section 34 of the 
Indian Penal Code when a crim nal act 
is done by several persons, in further¬ 
ance of the common intention of all, each 
of the persons is liable for that act in the 
same manner as if it were done by him 
alone. If, therefore, the man who ac¬ 
companied the stabber had a common 
intention with the stabber, viz., the caus¬ 
ing the death of Mukunda, then such com¬ 
panion is liable for the stabbing as if he 
had actually stabbed,” and he concluded 
his charge to the Jury as follows:—“If 
you are of opinion that the two men had 
a common object in view, viz., to cause 
the death of Mukunda, then both are equal¬ 
ly guilty. If, however, you are of opinion 
from the evidence and circumstances that 
one of the two might reasonably have 
been ignorant of his companion’s inten- 
t on then only the man who struck the 
fatal blow can be found guilty: and if sup- 
pos ng that you are of opinion that one of 
the two men only is guilty and you are 
unable to decide which of them struck 
the fatal blow, then it is your duty to find 
both not guilty.” 

• Here, in my judgment, arises a diffi¬ 
culty. Assuming that this Court has to 
approach the case on the basis that it is 
not proved which of the two men stabbed 
the deceased man and that one of them 
only undoubtedly did, I have consider¬ 
able doubt whether the provisions of sec¬ 
tion 34 are applicable. It must be re¬ 
membered that section 34 dees not create 
an offence. The provisions thereof mere¬ 
ly lay down a rule of law. The meaning 
of that section was considered by Mr. 
Justice Stephen in the case of Emperor 
v. Nirtnal Kanta Roy (1), and I need r.ot 
do more than to refer, for my present pur¬ 
pose, to the decision of the learned Judge 
in that case. The deceased man was killed 
by one blow with the dagger, which was 
left sticking in. his neck. The defence 
of the accused, profull a Kumar Mazmn- 
dar, was that the fatal blow was struck 

(1) 24 Ind. Cas. 340; 41 C. 1072; iS C. W. 

f • 723; 15 Cr. E. J. 4O0. 


by the man who was with him; it seems 
to me, therefore, that the charge which 
should have been preferred against the 
accused as an alternative to the main 
charge under section 30? of the Indian 
Penal Code was a charge under section 302 
read with section 114 of the Penal Code. 

The learned Vakil for the accused has 
argued that the accused was not charged 
under section 114 with abetment, and 
that he cannot now be convicted by this 
Court under section 114, inasmuch as the 
charge was not framed against him in the 
Trial Court. We are of opinion that 
we must accede to that argument. The 
result is that we accept the Reference 
to this extent that we direct that this 
case be remanded in order that the ac¬ 
cused Profull a Kumar may further 
be placed upon his trial. We desire to 
make it clear, however, that, inasmuch 
as the Jury have given a verdict in his 
favour upon the question whether Pro- 
fulla struck the fatal blow, and the learned 
Judge has clearly accepted that verdict, 
we do not consider it right that he 
should be put upon his trial in respect 
of that part of the case again. It may 
be said that, strictly speaking, inasmuch 
as the learned Judge has not registered 
an acquittal in respect of Prof nil a, lie 
could be tried again on the basis that 
it was lie who stabb d the deceased man. 
In our judgment, however, it would not 
be right, for the reasons already stated, 
to put Profulla Kumar Mazuradar on 
his trial again in respect of that matter. 
Consequently, we direct that the further 
trial be con fired to a charge under sect on 
302 combined, with section 114 of the 
Indi an Pe n al Code. 

I conclude my judgment by saying 
that I do not feel that the course which 
we are directing is altogether a satisfactory 
one, but no other option is left to us by 
reason of the way in which the matter 
has been referred to us by the learned 
Judge. The learned Judge, apparently, 
was satisfied that Profulla had struck 
the fatal blow, and it night have been 
better if he had referred the whole case 
against Profulla to this Court, instead 
of dividing the verdict of the Jury in 


the manner in which lie 'lid, and accepting 
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part and disagreeing with part. At the 
same time, we desire to express our re¬ 
cognition of the great care with which 
the learned Judge dealt with the case, 
which was bv no means free from diffi¬ 
culty. 

The result, therefore, is that the case 
must be sent down to the lower Court 
for re-trial in the limited way which 
I have indicated. 

Panton, J.— 1 agree. 

v tt C use reman le i. 


ALLAHABAD HIGH COURT. 

Cm mi sat. Reference No. 449 r,ir 1 9 — 

September 13. 19^. 

Present .—Mr. Justice Stuart. 

E } 1 PE RO R— Prosecutor 

versus 

KALE—Accusf.i>. 

Criminal Procedure Code (Act \ 0/1898), 
s ^6g_ Review — Revision—Order passed by one 
iud"!’, whether can be revised by another Jul"e. 

AHi>'U Court 1 ridge lias no jurisdiction to 
revise an order parsed by lninself or by another 

J uclgc oi the Court. 

Reference made by the Sessions judge, 
Meerut, on amotion made by the District. 

AI .gistrate, Meerut. 

FACTS appear from the 
order cf the Magistrate, 

“ i refer the case to you ol 
alias Barati, Shaikh, who 
victed by Mr. Neave, Sessions Jud 
ov Meerut, on the i&th of November I(j 2 i » 
under section 39 . 5 » Indian Penal Code, anti 
was sentenced to 10 veer s rigorous imprison¬ 
ment I lor wal'd in original c lengthy 
am] £ etailci! report lrom the Superin¬ 
tendent ol Police on the subject ol this 
i ase 1 also forward statements, v.liicli 
I jj.ivc recorded, made *L>\ (l) R«di and 

( ) Sub- 1 11 sped or Tiiloki Narav.m who 
in- estiguted the above dacoity case. I 
ioi•varci the identification proceedings 

held in Agra Jail oa the iSlli of August 


following 
Meerut;— 
one Kale 
was con¬ 


ge 


1922, which show that Rafi failed to 
identify the above Kale or Kale Khan 
alias Shubrati or Barati. 


“ The point of making this reference 
is that since the conviction of Kale alias 
Barati on the 18th of November 1921, 
one Rafi was arrested in Delhi. Rafi 
made a long aetoiled confession con¬ 
cerning a large number of dacoities commit¬ 
ted in the Meerut District by himself and 
his associates. Amongst the dacoities men¬ 
tioned by him was this identical dacoity for 


which Kale alias Barati was convicted. The 
confession ol an admitted bad character 
may be worth much or little. I11 this 
instance the confession of Rafi has been 
tested in the most thorough, searching and 
satisfactory manner possible by the de¬ 
putation oi a Deputy-Magistrate, Chowdhury 
Harpal Singh, to go round with the Police 
Inspector, M. Abdulla Khan, to the scenes 
of the various dacoities mentioned by the 
approver, and make notes of all he said and 
did. As a result of this searching test, 
the confession of Rafi has been proved 
true up to the hilt. He lias been found 
wrong in practically nothing . With re¬ 
gard to this particular dacoity, he states 
definitely that Kale alias Barati was not 
one of the dacoits and lie does not know 
him. He has failed to identify him at the 
Agra J nil. There is nothing to show 
collusion between the two, for Kale alias 
Barati was arrested and convicted some 
months before Rali was arrested in Delhi 

m liic mouth of March 1922. 

“Supposing that the dacoity casein ques¬ 
tion was at the present moment under 
investigation with its identification evi¬ 
dence by three persons, Unirao. Constable, 
and the two other witnesses, and at the 
suae time with the contradictory evi¬ 
dence of Raffs statement, hitherto corro¬ 
borated in all three cases, there can be 
no doubt that the Police would hesitate 
very greatly before sending the. case up 
to Court and would almost certainly not 
cJulian the case. 

“Similarly, il Mr. Neave had had this 
additional evidence before him at the 
time he was writing his judgment, it is 
very probable, if not certain, that he would 
have modified the remark he made 
therein, vis., ' I am, therefore, disposed to 
accept ’ the identification evidence as 
genuine. 4 - 
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"It cannot, of course, be said even now 
that the identification was not genuine, 
but I think it is certain that most Courts 
would now, under the circumstances, 
decide, at the very least to give the 
accused the benefit of the doubt. 

“I, therefore, send the record of the case 
to you with the request that vou will 
after perusing the record of the case Kin 's 
Emperor v.Kale alias Barati alias Shuhrats 
forward it to the Honourable High Court 
with the recommendation, if you agree 
with me, that the sentence passed on 
Kale alias iiarati should be reversed and 
that he should be 1 forthwith set at 
liberty. 

—^'bis is an application from 
the Sessions Judge of Meerut requesting 
me to set aside a conviction passed by his 
predecessor and affirmed by Piggot, J. in ap¬ 
peal, on the ground that on certain materials 
that have since come to the knowledge of 
the District Magistrate there is a doubt 
of the convict’s guilt. 

This is not a matter which I can possibly 

take up in revision. Even if I myself had 

passed the order dismissing the appeal I 

could not revise it and I certainly cannot 

revise the order of another Judge ot this 

Court. 'I here can be no revison it- the 
matter. 

I return the record to the District Magis¬ 
trate in order that he may refer the 
matter to the Local Government 
wno have power under Chapter XXIX 
of the Code of Criminal Procedure. 




Record returned. 


LAHORE HIGH COURT. 

Criminal Revision No. 1340 of 1920. 

March 29, 1920.' • 

Present:— Sir Shadi Lai, Kt.,C hief Justice. 

GANESHI DAL— Convict—Petitioner 

versus 

EM PEROR— Respondent. 

Penal Code (Act XL V of i86o), s. 411—Re¬ 
ceiving stolen property—Property found in shed 
zn joint possession of several persons and in charge 
of servant — Presumption. 

Same stolen articles were recovered from a 
cattle-shed which belonged to three brothers, 
of whom accused was the youngest, and which 
was in the immediate charge of a servant. Ac¬ 
cused lived at a place three miles distant from 
the shed and visited it occasionally : 

Held, that, under the circumstances, it could 
not be said that the stolen articles were recovered 
from the possession of the accused and he 
could not be convicted of an offence under sec¬ 
tion 411 of the Penal Code. 


Petition under section 439, Criminal 
Procedure Code, for revision of an order 
of the Sessions Judge, Hissar, dated the 
22nd December 1919, modifying that of 
the Magistrate, First Class, Gurgaon, dated 
the 6th October 1919. 




Stiff 




Nanak Chand, for the Petitioner. 

JUDGMENT. —The applicant, Ganeshi 
Dal, has been convicted of having dis¬ 
honestly received certain stolen articles 
namely, two big kettles belonging to one 
\\ azir, six bags of chillies belonging to 
one Ghasi Ram, and brass vessels belong¬ 
ing to the firm of Manohar Lal-Mohar 
bmgli. The properties belonging to Wazir 
.(.ml Ghasi Ram were found in a nohra 
situate at a village called Chhuriawas, 
and so also some of the vessels belong¬ 
ing to tlie a foie said linn which the rest 
of the utensils belonging to that firm 
were found in a shop situate at Rewari. 

Now, the petitioner resides at Rewari 
and the nohra referred to above is situate 
m a village at a distance of about three 
miles irom that town. This nohra, which 
is used ior storing fodder and for trving 
agricultural cattle, was in charge of a 
servant called Phiesa, who, as the judg- 

mcn1 . ,,l< ' Sessions Judge shows, is 
disputable pcioon and ha., been 

C ~! 1V ; Cted - of ] lavil >g kept some stolen 
.u ides in his own house. Ganeshi, 
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Lai himself was not in charge of the 
nohra and visited it about three times 
in ' a month. It is true that he. is a 
joint owner thereof, but so. are the 
other members of the joint family, name¬ 
ly, his two elder brothers and possibly 

also a cousin. 

Considering that Gaueshi Lai. was 
not in charge of the nolira at the time 
of the discovery of the property, that 
Phils a, admittedly a receiver of stolen 
propertv, was in physical possession 
thereof, and that the petitioner is the 
youngest of the three brothers who are 
joint owners of the entire property 
belonging to the joint family. I am not 
prepared to attribute to him the posses¬ 
sion of the goods recovered from the 
nohra. The learned Sessions Judge 
bases the conviction upon the solitary 
fact that the shop at Rewari was, # as 
will be shown hereafter, in possession 
of the petitioner, and that it contained 
some of the articles stolen from the 
firm of Manohar Lal-Mohar Singh, while 
the rest of those articles were found 
in the n:hra\ and lie accordingly con¬ 
cludes that the nohra, too, should be 
deemed to be in possession of the peti¬ 
tioner. Now, in the first place, I find 
that in the case relating to the recovery 
of the property belonging to Wazir, 
which has resulted in Criminal Revision 
No. 135 of 1920, there is not an lotaot 
evidence to prove the fact relied upon 
by the learned Sessions Judge, and though 
there is evidence in support of it upon 
the record of the ease, which has given 
rise to Criminal Revision No. 134of 1920. 
I do not think that the learned Judge 
was justified in basing the conviction 
upon evidence which was recorded, not 
in the case with which he was dealing 
but in another separate case though 
tried at the same time. Further, I am 
not prepared to hold that the above 
evidence, even if legally admssible, 
would warrant the conclusion against 
the petitioner. The circumstance referred 
to above is in no way incompatible 
with theory that Pliusa was really the 
receiver of all the stolen aiticlcs, and 
that he delivered some of them to the 
petitioner for sale, and that the latter 



kept them in the shop though he was 
aware of the fact or had reason to be¬ 
lieve that they were stolen • property. 
Accordingly, I hold that the petitioner 
cannot be convicted in respect .of the 
articles recovered from the nohra. 

As regards the brass and copper vessels 
found in the shop, the case, however, 
stands on a different footing. It is clear 
that the petitioner is not only a joint 
owner of the shop, but had the key 
by which the lock of the shop was 
opened on the day the property was 
recovered. He must, therefore, be re¬ 
garded to be in possession of the goods 
found in the shop. There is ample evi¬ 
dence upon the record that these utensils 
were stolen from Manohar Lal-Mohar, 
Singh, and the circumstances referred to' 
by the Courts below point to the ' con-; 
elusion that the petitioner had the guilty 
knowledge as contemplated by section 4 11 # 

Indian Penal Code. 

The result is, that I accept Criminal 

Revision No. 135 of 1920, and quash' 
the conviction and the sentence. The 
fine, if realised, shall be refunded. As 
regards Criminal Revision No. 134 °* 
1920 I set aside the conviction and the 
sentence in respect of the charge relating^ 
to the goods recovered from the nohra 
but maintaining the conviction in res¬ 
pect of the articles recovered from the 
shop, I reduce the sentence of imprison¬ 
ment to six months’ rigorous imprison¬ 
ment. The order of the Sessions Judge 
inflicting a fine of Rs. 200 in respect 
of this charge and imprisonment in default 
of payment of fine must stanu. 

This application for revision is accepted 
protanto, and the order of tfie Sessions 

Judge modified accordingly. 

z Revision partly accepted. 





Vo!. 74 ] INDIAN CASfeS. 

jlTMULL-GlRDHARI LAL V. RAH GOPAI, BO Hi TRAM. 


*>3 


i — 


CALCUTTA HIGH COURT. 

Original Civh, Suit No, 797 of 1919. 

April 25,1922. 

Present: —Mr. Justice Rankin. 


does not appear; instead of the buyers* 
name the words “ Our Principals ” are 
inserted. In like manner on " the 
Bought Note, which is sent to the 


TITMUIX-GIRDHARI LAX-PWNTiffs buyers, the name of the buyers them- 


versus 

RAM GOPAL BOHITRAM 

Contract Act (IX of 1872). s. 230 —“Principal 


selves appears and instead of the name 
of the sellers the words “ Our Principals’* 
are inserted. 

The brokers in the present case 


contract * 1 — Principal disclosed — Broker, liability of are between two fires. What happened 

— Special custom — Arbitration . j n the end appears to have been, that 

.. d ;fe^ d o^ar' r ar C e t3 a"veT y delivery was not taken of the goods 

in the Calcutta Hessian Market and to them is and the sellers who, in this case were 
attached a custom, under which whether or not a firm called Maturam Dalmia, pro- 
the names of the principals are disclosed, the cee( j e< i to claim arbitration against the 

brokers are liable to the buyers and the sellers . . j 4. an awar d avainst the 

for the due fulfilment of those contracts and are brokers and got an awara against xne 

entitled likewise to enforce them as against the said brokers. The brokers stoutly main- 
buyers and sellers. Section 230 of the Contract tained that they were mere brokers 
Act does not in any way affect the position of ag they wer e being proceeded ag- 

th The“e point ^ of *7 -principal contract» ainst for damages, they too made a 
is that the credit of the brokers is the main thing claim before the Bengal Chamber ot Com- 
in the mind of the contracting parties, [p.275. merce against the buyers Jitmull-Gir- 
col. 2.] ,. . « dhari Lai. The Chamber has come 

to against to the conclusion that the brokers are 

parties to it, an arbitration clause providing for liable under the contract to the sellers 
settlement of disputes “between both parties” are entitled to enforce the contract 

to such a contract, should be taken to include aga i ns t the buyers. It has made two 

th /“7 %:i 6, Monmotha Nath Mullik, 35 awards upon that footing of which one 
Ind. Cas. 3:20 C. W. N. 365. followed. is in favour of the brokers and against 

Obiter. —Wherever the “principal contract” the buyers. I am now giving judg- 
form is employed, a custom obtains making the men t i u a suit brought on the 14th 
tickets and the contracting parties mutually h by the buyers to set aside 

liable to one another, {p. 275, coi i.J 77 ^ y 7 

Messrs. S. M . Bose and R. N. Banerjee, that award, 
for the Plaintiffs Apart from any question of custom, 

Mes rs. H. D. Bose and S. Chose ., for the position of the broker m such cases 
the Defendants as this, has been laid down by this 

JUDGMENT.—This is one of two suits Court on appeal from the Original Side 
which have been brought to set aside in the case of Patiram ^ar^rfec 
awards of the Bengal Chamber of Commerce v. Kankmarra Company Ltd. (1). 
in respect of a contract made in the Jute Following certain English cases this 
Market in Calcutta. The type of contract Court there held that there is a differ- 
in question is, I am satisfied by the evi- ence between a broker and an agent 

‘t° “'s surs.i's s 

VESSZ K « « s>' ,m T 

with wMch I „ to ,L Z 

(i the phrase foes) by the firm of Ram- a P art from quest,ons or 

eonal-Bohitram, who are defendants be- custom. 

fore me The characteristic of a “ princi- soon afterwards however, ju 

iore me. x nl , the case of Joy Lai & Co. v. Moiwwtna 

the Sold Note, which the broker sends .V«/A Mullik (2) the question ci a cus- 

to the seller, the name of the sellers them- ( n 3I i n d. Cas. 607; 19 C. W.^,0.3; C. 1050% 

selves appears but the name of the buyers (2) 35 Jnd. Cas. 3; 20 C. W. >» r . 305. 
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tom ,in this particular market to the 
effect that in principal contracts the 
brokers are liable to both parties was 
raised and decided. Chaudhuri, J., held 
that a custom had been made out by 
which broke’s are held liable upon such 
contracts. . In • the case before him ' it 
appears to have been common ground 
that- until a considerable time after 
the contract was entered into the names 
of the respective parties were not dis¬ 
closed to the other. Coming to the 
conclusion that the brokers were liable 
for the performance and fulfilment of 
the contract, Chaudhuri, J., upheld the 
award which had been made and made 
in favour ,of • the brokers upon a sub¬ 
mission , clause exactlv like the clause 
in the contract with which I am now 
dealing. 

In the present case the matter is not 
wholly, covered by the decision in that 
case. Here the brokers, who are defend¬ 
ants in this suit, expressly admit or as¬ 
sert that at the time the contract was 
passed the name of the sellers had been 
disclosed to the buyers and the name of 
the buyers to the sellers. That is para¬ 
graph 2 of the written statement. It 
would appear that this question as to 
whether the names of the principals were 
disclosed at the time of the passing of the 
contract is one on which brokers and buy¬ 
ers are not in dispute. But it seems that 
the sellers, Maturam Dal mi a & Co., deny 
that the buyer's name was mentioned 
to them. I am not concerned with the 
seller's contention in this suit. Bor the 
purposes of this suit I must take it that 
when the contract was passed the buyers 
and the sellers knew who the other party 
was. On that it is contended on behalf 
of the defendants that the custom in the 
Calcutta Hessian Market goes as far as 
this.:—That if a contract is entered into 
in the “principal contract” form then 
whether or not the names of the parties 
are disclosed, the brokers are liable to the 
buyers-and to the sellers for the due ful- 

■ • ^ / / . • • - v * • • • • • 

foment of the co.ntfapt and are entitled 
likewise to enforce^tjiev-contract.” 

The issues tendered' and allowed were, 

0 “ • P y 

fust, as to whether there is a custom of the 
Market in Calcutta in respect of gunny, 
hessian and manufactured jute goods 


that the brokers are liable upon - and en¬ 
titled ±6 enforce all “principal contracts*' 
as against both buyers and sellers even 
if the principals are disclosed, i.e., that 
the plaintiffs, the buyers, are liable to the 
defendants, the brokers, for whatever money 
they may be liable ' to pay to the sellers 
in respect of the transaction ? Another 
issue is:—Is there a custom imjthe Hessian 
Market as pleaded in paragraph 8 of the 
written statement? 

I , framed a third issue:—Was there an 
implied or express contract to the effect 
that the brokers should be entitled to 
enforce the said contract of the 19th Au¬ 
gust 1918 ?. The fourth issue is:—Whether 
the defendant, is estopped from contending 
that he is entitled to enforce the contract 
by reason of his contentions before the 
Chamber of Commerce and of his con¬ 
duct in not purporting at any time ' to 
be the sellers.- ' : # 

Now, on the evidence, I have no hesita¬ 
tion in coming to the conclusion that “prin¬ 
cipal contracts’* as distinguished from 
“ direct contracts are a very well-known 
feature in this particular -'Market, and 
that to them is attached a custom of-the 
Market as to liability for the performance 
of the contract resting upon the brokers 
and a right in them to enforce the -con¬ 
tract. I have to consider whether the 
evidence satisfies me that in addition 
to that finding, which is no more than 
the custom found by Chaudhuri, J., it is 
proved to my satisfaction that-it makes 
no difference whether, at the time of the 
making of the contract, buyers are inform¬ 
ed of the name of the sellers and sellers 
of the name of the buyers: I hold it is 
proved that it makes no difference accord¬ 
ing to this custom. It is established by 
the evidence of two witnesses that “princi¬ 
pal contracts” sometime come into exist¬ 
ence not because it is desired by the par¬ 
ties that names should not be disclosed, 
but because on the brokers proposing a 
“ direct contract” one or other of the parties 
is not satisfied with the credit of the 
other and prefers to have the liability of 
the brokers with whose character and cir¬ 
cumstances he may have been familiar 
or who may be of better standing. In¬ 
stead of passing the contract in the usual 
way, giving the usual Bought and Sold 
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• Notes, .the transact on is concluded in very unlikely to arise because, from the 
a different form, according to/which the first the . buyers have preferred to look 
. name of the other party is kept off the to the brokers. The only person to whom 
f^ce of the contract. ,That must be for the sellers can really be giving credit— 
a special purpose. I have no doubt that the only person mentioned in the contract 
it frequently happens that it is not de- —-is the broker. Either they, do not know 
sired to disclose the name of the buying the name of the other party, or if they do 
party to the seller. This, however, is not ana still prefer a " principal contract/' 
. always so. It is a matter of strong pro- they prefer the brokers* credit. The evi- 
bability that contracts in this form are deuce of business-men must be taken in 
made for the purpose of attaching by cus- the light of the fact that the whole point 
tom a special incident to the contract, of a “principal contract" is that the cre- 
. There is no other special incident that dit of the brokers is in the mind of the 
can ba suggested excepting the incident contracting parties, the main thing, 
of the broker's responsibility. This is a The next objection is this. There- is 
feature which, as the Eaw Reports show, no doubt that if the principals on both 
. has occurred in many Markets and for sides accept each other, the broker whose 
very long periods. I have no hesitation only interest is lus commission cannot 
in .finding that where the "principal con- object and has every interest in favour 
tract" form is employed the custom as of being allowed to drop out. 'tfhere was 
found by Chaudhuri, J., obtains even al- some difference of opinion among the wit- 
though the names are in fact disclosed. nesses as to whether the brokers* liability 
Certain objections have been taken by could be determined by a mere verbal 

- Mr,..-Bose on behalf of the plaintiffs. The communication. There was a tendency 
first objection is that, if the evidence of on the port of some of the witnesses to 
the witnesses be exam ned, it will be found think that, according to the custom of 

;.;that they say that in contracts in t)iis the Market, no important consequence 
-form the only person liable to the buyers could be allowed to. hang on a mere verbal 
is the broker and the only person liable communication. I have no ooubt that 

- to the sellers is the broker. I agree that if as a matter of practice and experience 
that were so the evidence would be evidence any one alleging mere verbal arrangements 
of a custom that contradicts the contract, of this sort would be regarded as a vain 
But I do not think that the evidence given babbler in the absence of some writing, 
is directed to mean that at all. The ques- I am not satisfied that there is anything 
tion in the mind of the witnesses was more in what is said as to the broker’s 
different. It appears that, according to liability being brought to an end than 


them, the brokers may be lef; out by the 
buyers and- sellers subsequently to the 
passing of the contract on their accepting 
each other, i.e., that the broker’s liability 
under the contract may come to an end 
by the joint action of his principals on 
either side. The witnesses have said that 
the brokers and the sellers , are never both 
liable. This is, no doubt, their experience—■ 
nobody makes both principal and agent 
pay up. I do not think that their minds 
were directed or could without very special 
trouble have been directed to the question 
whether the buyers as being in fact the 
" principals " mentioned in the Sold Note 
woild not be held liable by the sellers if 
they \y r :re so minded. That is a question 
of law. B it in actual practice 01 these 
“principal contracts*' that question is 


would be operated by ordinary principles 
of law apart from custom. But it is not 
necessary for me to find whether or not 
the custom of this Market, in addition 
to the stipulations which the law ordains, 
requires the release of the broker's lia¬ 
bility to be effected in writing. At pre¬ 
sent I am not satisfied that it does. But 
the custom is not vague and unreasonable 
or uncertain because there is.room for a 
possible dispute over this. 


, 1 find no valid objection to. the custom. 
The buyers have not come forward , to say 
they did not know of it:, and it i,s. very 
plain that dealers in this , Market using 
such forms of contract must have known. 
No objection pan be taken' upder .-ecqo.i 
230 of the Contract Act, That section 
says:--that *. an agent cauuot personally 


*> 
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enforce contracts entered iuto by him 
on behalf of his principal, nor is he per¬ 
sonally bound by them.” That is in the 
absence of any contract to the contrary. 
The section leaves it open to any one to 
make that contract if lie iikes. A farther 
provision of the section is that “such a 
contract shall be presumed to exist in the 

following cases.“ (2) where 

the agent does not disclose the name 01 
his principal.” There is no negative impli¬ 
cation in that. If the agent has disclosed 
the name of his principal then there is no 
presumption that the agent can enforce 
the contract but it is open to any party 
by the very terms of the section to prove 
his contract without the aid of the pre¬ 
sumption. In the present case such a 
contract is proved by the evidence of cus¬ 
tom without the aid of that presump¬ 
tion. 

The remaining question regarding the 
arbitration clause is covered by the de¬ 
cision of Chaudhuri, J. The submis¬ 
sion clause in this case is in a somewhat 
ill-advised and antique form, viz .:—“any 
dispute whatsoever arising on or out of 
this contract shall be referred to arbitra¬ 
tion under the Rules of the Bengal Cham¬ 
ber of Commerce applicable for the time 
being for decision and such decision shall 
be accepted as final and binding on both 
parties to this contract. The award may, 
at the instance of either party and without 
any notice to the other of them, be made 
a Rule of the Tligh Court of Judicature 
at Fort William in Bengal.” The terms 
of the clause are framed on the suppo¬ 
sition that there are two parties and only 
two parties. It is a matter lor considera¬ 
tion whether, assuming that by the con¬ 
tract the brokers in addition to their prin- 
cipals are liable and entitled to enforce 
the contract, the submission clause is 
so framed as to bring within its scope dis¬ 
putes between the brokers and a part}-. 
Cases have been cited in which the opin¬ 
ion has been expressed that in this class 
cl' eases the liability of the broker is, strict¬ 
ly speaking, atlacned by custom to his 
contract ot employment. There is a good 
deal to be said lor and there is authority 
in favour ot that view. The rule in England 
( understand to be that the- brokers in 
such cases could under the old practice 


be sued on an ordinary count for the price 
(<?.£.,) of the goods sold, and whether that 
is quite the best logic of the matter it is 
a sensible and convenient course. So, 
too, there is everything in favour of the 
view that a submission clause oi this sort 
is wide enough to cover the brokers. I11 
this case the buyers are interested to say 
that the brokers should not have gone 
to arbitration. But put it the other way. 
That submission clause is a • valuable 
clause in a contract of this class. Buyers 
might well rely upon it when entering into 
the contract. If the brokers are entitled 
to enforce the contract and if the brokers 
brought a suit arguing that the submis¬ 
sion clause did not bind them; then the 
buyers would have a real grievance. It 
would give to the brokers a larger right 
than the sellers would have. It must 
be remembered that section 250 of the 
Contract Act contemplates the case 
of an agent, who is allowed personally 
to enforce a contract entered into by 
him on behalf of his principal, i.e., of 0 
person who is allowed to enlorce a con¬ 
tract entered into by some body else. In 
this case the contract, on the face of it, is 
between the buyers and the unnamed 
sellers and the language is adopted ac- 
ordingly, but nevertheless there is a 
good custom entitling the brokers to 
enforce the contract and the arbitration 
clause should be so taken as to include 
the brokers. There is the decision of 
Chaudhuri, J., to that effect. That case 
has been often cited and its authority 
has never been impaired, though it has 
not been confirmed on appeal. I should 
be loath to disturb a settled pi actice 
of considerable standing, by throwing 
doubt on the right of the brokers to 
have recourse to arbitration. If the 
decision uf Chaudhuri, J., is to be inter 
fered with, it should be by a higher 
Court. 

A question of estoppel has been raised, 
based on the proceedings before the 
Tribunal of Arbitration and on the 
correspondence. It is true that the 
brokers, like persons between two fires, 
ran hither and thither alleging some¬ 
times one thing and sometimes another. 
But r am satisfied that there is nothing 
to base estoppel upon. The plaintiff 
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have given no evidence. I \o not under¬ 
stand exactly how it can be here con¬ 
tended that owing to what took place 
before the arbitrators or owing, to the 
letters that passed, the plaintiffs in this 
case have acted 011 the brokers* rei>re- 
sentation in such a way as to cause 
any loss or harm. There is 110 evidence 
on behalf of the buyers, and the cor¬ 
respondence makes out no ground of 
estoppel. 

I propose, therefore, to dismiss this 
suit with costs on scale No. 2 and up¬ 
hold the award. The defendants will 
not be entitled to the costs of the 29th 
March. Plaintiffs will get the costs, if 
any, occasioned by reason of the suit 
having been heard ex parte at one time, 
and. then restored. 

n. h. Suit dismissed . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1399 of 1921. 

November 7, 1922. 

Present —Mr. Justice Stuart and Mr. Justice 

Gokul Prasad. 

RAM NARAIN —Defendant—Appellant 

versus 

SOMI —Plaintiff and another— 
Defendant—Respondents. 

Mortgage—Prior and subsequent simple mort¬ 
gages—Execution sale under second mortgage — 
Subsequent sale under prior mortgage—Suit for 
possession by prior mortgagee, maintainability of. 

A second mortgagee entered into possession 
of the mortgaged property in execution of a decree 
for sale obtained in a suit on his mortgage to which 
a prior simple mortgagee was not made a party. 
The prior mortgagee subsequently purchased 
the same property in execution of a decree for 
sale obtained in a suit on his mortgage to which 
the second mortgagee was not made a party. The 
prior mortgagee then brought a suit against the 
second mortgagee for recovery of possession of 
the property, and, in the alternative, for a con¬ 
ditional decree that the defendant should redeem 
his mortgage and in case of his failure to do so, 
he, the plaintiff, should be put in possession of 
the property in dispute: 

' Held, that the suit was misconceived and should 
be dismissed as the plaintiff had no right to the 
possession of the property under his simple mort¬ 
gage on which he based bis title. 

Madan Lai v. Bhagwan Das, 21 A. 235; A. W. 
N. (1899) 41; 9 Did. Dec. (n. s.) 859, followed. 

Second appeal from a decree of the 
District Judge, Saharanpur, dated the 
10th August 1921, reversing that of 


the Subordinate Judge, Saharanpur, dated 
the 27th January 1920. 

Dr. Surendra Nath Sen and Pandit Narnia - 
deshwar Prasad TJpadhiya , for the Appel¬ 
lant. 

Babu Piari Lai Banerji , for the Re- 
s ponde nts. 

JUDGMENT. —The only question in 
this appeal is, whether the plaintiff- 
respondent, who is the purchaser of the 
property in dispute under a prior mort¬ 
gage-decree, to which the defendants- 
appellants were no parties, has a right 
to eject the defendants, the purchasers 
in execution of a decree, based on a 
puisne mortgage, to which the prior 
mortgagees were no parties. It appears 
that in the year 1910 the second mort¬ 
gagees obtained a decree on foot of their 
mortgage for sale of the property and 
purchased the property on the 20th 
of April 1912, in execution of such decree. 
To this suit the prior mortgagee was 
not made a party. In the year 1916 
the prior mortgagee got a decree for 
sale on foot of her mortgage, but to 
this suit neither the puisne mortgagee 
nor the purchaser in execution of his 
decree were made parties. The prior 
mortgagee got a decree and put the 
property to sale and, in execution there’] 
of, purchased it herself. She has obtained 
possession over three-fourths of the 
property and has not got possession over 
one-fourth, which is in the possession 
of the defendants.. 

She brought the present suit for re¬ 
covery of possession of the remaining 
one-fourth also, and, in the alternative, 
for a conditional decree that the de¬ 
fendant should redeem her mortgage, 
and in case of his failure to do so, she 
should be put in possession of the 
property in dispute. 

The First Court partially decreed the 
suit. The learned District Judge in 
appeal has passed a decree m favour 
of the plaintiff to the effect that the 
defendants should redeem her by pay¬ 
ing the sum of Rs. 1,640-13-0 and iu 
case of his failure to do so within ' 
months, possession of the property shouH 
be delivered to the plaintiff. 

The defendant comes here 5 i second 
appeal and the contention l.V-sed oa 
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his behalf by his learned Vakil is that 
such a suit is not -maintainable. This 
contention is fully covered by an authority 
of this Court in Madan Lai v. Bhagwan 
Das (i). That case is on all fours 
with the present case and this appeal 
must, therefore, be allowed on the ground 
that the plaintiff has no right to posses¬ 
sion of the’property under the mortgage 
on which she bases her title. It was 
•’* simple mortgage and not possessory 
i lortgage. The suit was misconceived 
and should have been dismissed. We, 
therefore, allow the appeal, set aside 
tie decrees of the Courts below and 
t.ismiss the plaintiff's suit with costs 
;ii all Courts. 

n. H. • • Appeal allowed. 

(i) 21 A. 235; A. W. N. (1899) 4I] 9 Ind. Dec. 
(N. S.) 859. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 140 of 1920. 

June 12, i 922 . 

Prese?it: —Mr. Justice Pratt. 

. ARLANDU— Plaintiff—Appellant 

versus 

C. T. A. A. L. S 1 THAMBARAM— 
Defendant—Respondent. 

Civil Procedure Code (Act V 0/1908), s. 11— 
Fraud — Decree, setting aside of —Res judicata. 

Plaintiff sued to set aside a decree passed against 
bim on the ground that it had been obtained by 
traud. The alleged fraud consisted in a sup¬ 
pression by defendant of a part of the accounts 
whereby it was alleged the Court was deceived. 
The existence of any such accounts was denied 
by the defendant. It was found that in the pre¬ 
vious suit, the truth or falsity of the accounts 
was adjudicated upon: 

Held, that the alleged fraud had in fact been 
already adjudicated upon • and the suit was not 
maintainable. • 

. Kadxnelu Nainar v. Kuppuswatni Naicker, 45 

Ind. Cas. 7741 4 1 M - 743; 34 M. L. J. 590; 23 M. L. T. 
372? (19*®) W. N. 5 M> 3 L. W. 103 (F. B,), 

followed. 

Second appeal irom a decree of the 
Divisional Court, Temiaserim, in Civil 
Appeal No.43 of i 9 r 9 - 
• Mr. 5 . S. Halhar, for i he Appellant. 

,-j Mr , N»N. Joi the Respondent, 
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JUDGMENT. —Plaintiff sued to set aside 
the decree in Suit No. 17 of 1914 intheSub- 
Di visional Court, That on, on the ground 
that it had been obtained by fraud. 

The alleged fraud consisted in a sup¬ 
pression by defendant of a part of his * 
account whereby the plaintiff was pre- \ 
vented from placing his case properly 
before the Court and the Court was de-. 
ceived and unable to decide the case on 
a proper basis. 

The Trial Court dismissed the suit, hold¬ 
ing that there was no fraud alleged ex¬ 
traneous to the facts in the suit and that i 
the suit was merely an attempt to re¬ 
open a suit on which there had already been 
a final adjudication; in other words, that 
the subject-matter of the suit was res ju¬ 
dicata. '■ t 

On appeal the Divisional Court in 
an able and instructive judgment point¬ 
ed out that in the previous suit upon items 
of accounts on which each side produced 
evidence and the Court came to a decision, 
plaintiff was given every opportunity 
to produce accounts. The truth or falsity 
of the accounts was adjudicated upon and 
plaintiff cannot now be allowed to say 
he relies upon certain accounts, the ex¬ 
istence of which is not admitted by de¬ 
fendant and that, therefore, the previous 
decree was not obtained by fraud. 

Following the Madras Full Bench case 
of Kadirvelu Nainar v. Kuppuswami Naic¬ 
ker (1) the learned Divisional Judge held 
that in so far as plaintiff relied on per¬ 
jured evidence the suit was not main¬ 
tainable. . , 

I entirely agree with the view taken by 

the Divisional Court. 

The suit is clearly an attempt to re¬ 
open the previous case on the ground that 
the decree had been obtained by the sup¬ 
pression of evidence. The alleged fraud 
has, in effect, been already adjudicated 

upon. 

I am of opinion the suit was not, on 
the allegations in the plaint, maintainable. 

The appeal is dismissed with costs. - 

N H Appeal dismissed% 

.{(1) 45 Ind. Cas. 7741 4* 743; 3 4 M. L. 

j. 5 90j 23 M. L. T. 372; (* 9 X 8 ) M* W. N. 5 * 4 ? * 

L. W. 103 (F. B.j. 
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CALCUTTA HIGH COURT. 

% Appear from Order No .• 41 of 1922. 

December 22, 1922. 

Present :—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Panton. 
RAJANI BANDHU CHATTERJEE and 
. *" another—Judgment-Debtors— 

' —Appellants • 

*' ■ versus • . 

KALI PRASANNA CHATTERJKE— 

—Decree-Holder—Respondent. 


Appeal against an ' order of the* SecOUd 
Additional District Judge,' 24-Perganahs 
dated the -25th Ahgust 1921, affirming 
an order of the Munsif, First Court at 
Baruipore, dated the 9th ’ February ? 
1921. ^ - ' 

^ \ ‘ J m * 

Babu Him, Lit Chikrwarty, for the 

Appellants. \ L ‘ 

Babu Pyari Moh in Chzlterjee ', for the' 
Respondent.' “ • ' - " ' ' v ‘ ' 


Limitation Act'( IX of 1908), s. 14, Sch.I, Art. 
i82f —Execution ; of decree—.Direction that execu- , 
tion should take place in certain manner — Appeal, 
whether step-in-aid of execution—Exclusion of time 
speht in prosecuting previous application — Subse- 
qu&nt application, whether in continuation of pre¬ 
vious application. «• 

A-j.decree-holder made an .application for exe¬ 
cution on which the District Judge directed that 
execution should proceed on the basis of a cer¬ 
tain 1 report. The decree-holder took no further 
steps in the matter and some time after made 
a fresh application for execution on which the 
Executing Court made the same order which the 
District Judge had made on the previous appli¬ 
cation. The decree-holder appealed to the Dis¬ 
trict Judge, but his appeal was dismissed. A 
second appeal to the High Court was also dis¬ 
missed. A third application for execution was 
made more than three years after the dismissal 
of the appeal by the District Judge but within 
three years from the date of the dismissal of the 
second appeal by the High Court : 

Held, (1) that the second appeal to the High Court 
could not be treated as a step-in-aid of execu¬ 
tion within the meaning of Art. 182 (5) 
of Schedule I to the Limitation Act, inasmuch 
as the High Court was not in this case 
the ''proper Court” within the meaning of clause 
(2) of Art. 182; [p. 280, col. 1.] 

,(2) that the decree-holder was not entitled un¬ 
der section 14 of the Limitation Act to the ex¬ 
clusion of the time spent in prosecuting the se¬ 
cond application for execution inasmuch as it was 
not a proceeding which the Court had been unable 
to entertain from defect of jurisdiction or other 
cause of a like nature; [p. 280, col. 1.] 

(3) that the. previous application having proved 
infructuous owing to the conduct of the decree- 
holder himself, the subsequent application could 
no.t be treated as one made in continuation of the 
previous application, [p. 280, col. 2 J 

Qamar-ud-din Ahmad v. Jawahir Lai, 27 A. 
334; 2 A. L. J. 397; 1. C. L. J. 381; 9 C. W. N. 
60 1; 13 M. L. J. 258; 32.I. A, 102; 7 Bom. L. R. 
433; 8 Sar. P. C. J. 810 (P. C.) and Hulasi v. 
Maiku, 5 A. 236; A. W. N. (1883) 5; 3 Ind. Dec. 
(N. s.) 214, distinguished. 

Kristo Coomar Nag v. Mahabat Khan, 5 C. 
595; 2 Inch Dec. (n. s.) 986 and * Baroda 

Kanta Basu v. Chandra Kania Ghose, 6 C. W. N. 
706; 29 C. 68?, relied on, 


JUDGMENT. —This is an appeal by the 
judgment-debtors against an order ia exe¬ 
cution of a decree. The decree was made 
by the Trial Court on the 3rd July 1906 
and was successively confirmed by the 
lower Appellate Court and by this Court on 
the 10th September 1907; and 9th March 
1910. In 1912 the decree-holder made 
the first application for execution of the 
decree which directed the judgment-debtors 
to carry out certain works and to restore 
the disputed property to its original con¬ 
dition. The application was dismissed 
by the Trial Court on the 17th January 
1913. On appeal the District Judge directed 
that a Commissioner should be appointed 
with a view to carry out the terms 
of the decree, and a Commissioner was 
accordingly appointed. He submitted 'a 
report to which exceptions were taken. 
These were overruled on the 9th 
July 1913 by the District Judge who accept¬ 
ed the report of the Commissioner and 
directed that the execution should take 
place on its basis. The decree-holder; 
however,clid not proceed with' the execution 
ai}d the proceedings were apparently dis¬ 
continued. O11 the 16th' September 1914 
the decree-holder made the second appli¬ 
cation for execution. This application 
was based 011 the assumption that the de- 
cree-holder was not bound by the de¬ 
termination of the District Judge on the 
previous application that execution should 
proceed o.i the basis of the report of the 
Commissioner. The result was that' the 
judgment-debtors objected. On the 15th 
March 1916 the Trial Court directed that 
execution should take place'on the 
of the order of the 9th July 1913. The 
decree-holder was dissatisfied andapp&ded . 
The appeal, as might have beet: expected,, 
>vas dismissed on the 3rd July 1916. A 
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second appeal was preferred to this Court 
with the result that it was dismissed on the 
Qth February 1917. The obvious course for 
the decree-holder would have been, after 
the dismissal of the appeal by this Court, 
to proceed with the execution as was direct¬ 
ed by the Court of first instance. No steps, 
however, were taken till the 23rd January 
1920 when he presented the third applica¬ 
tion for execution. He was forthwith met 
with the plea of limitation on the part of 
the judgment-debtors. The Courts below 
have held that the aplication was not barred 
by limitation. We are of opinion that the 
view taken by the lower Courts cannot 
be supported. 

In the first place, it is plain that Art. 
182 of the Schedule to the Limitation Act 
is of no assistance to the decree-holder. 
He is not able to show that within three 
years of the date of the present application 
that is, subsequent to the 23rd January 
1917, he applied to the proper Court to 
take astep-in-aid of execution. Thefactthat 
he brought an appeal to this Court on 
the 9th February 1917 against the decision 
of the District Judge could not clearly be 
treated as an application to the proper 
Court to take a step-in-aid of execution. 
The expression “proper Court" as defined 
in Explanation If to Art. 182 does not 
apply to a case such as this. 

In the next place, it is clear that section 
14 of the Limitation Act is of no avail. 
Sub-section (2) to section 14 which has been 
invoked on behalf of the respondents, pro¬ 
vides that “in computing the period of 
limitation prescribed for any application 
the time during which the applicant has 
been prosecuting with due diligence an¬ 
other civil proceeding whether in a Court 
of first instance or in a Court of Appeal, 
against the same party for the same relief 
shall be excluded, where such proceed¬ 
ing is prosecuted in good faith in a Court 
which, from defect ot jurisdiction, or other 
cause of a like nature, is unable to enter¬ 
tain it." It cannot seriously be inai ri¬ 


der made in the course of the first execu- 
tion proceedings. In these circumstances, 
it is difficult to appreciate how the decree- 
holder can possibly escape the bar of 
limitation. 

It has been finally suggested, however, 
that the present application for execution 
may be treated, not as a fresh application 
but as one in continuation of the second 
application for execution. This view is 
clearly 1 nsupportable on the authorities. It 
was pointed out by the Judicial Committee 
in the case of Qatnarud-ain Ahmad v. 
Jawahir Lai (1) that an application for 
execution may in certain contingencies be 
treated as one to revive and carry through 
a pending execi tion;thi s, the second appli¬ 
cation might be treated as one not to ini¬ 
tiate a new proceeding, but to revive the 
previous proceeding when the latter was 
arrested by reason of circumstances over 
which the decree-holder had no control. 
This principle clearly does not apply to 
the present case. Here the difficulty has 
been created entirely by the decree holder 
himself, as he ignored the ordei made 
by the Execution Court in the firstproceed- 
ing. In these circumstances, the principle 
has clearly no application - see KristoCoomar 
Nag v. Mahabat Khan (2) and Baroda 
Kanta Basti v. Chandra Kanta Ghose (3). 
The dec.sion of the Allahabad High Court 
in Hulasi v. Maiku (4) was prononnced 
under very sepcial c.rcumstances, li the 
principle recogmseo in the»t case could be 
applied, the result would be ..hat the order 
made by the District Judge on the 9th July 
1913 would hav e to be treated as an order 
capable by itself ot execution, even that 
conclusion, however, would be of no 
assistance to the respondent, for he never 
sought to execute the decree till the 23rd 
January 1920 after the lapse of the period 
of limitation. 

The result is that the order of the Dis¬ 
trict Judge is set aside and the applica¬ 
tion for execution ot the decree dismissed 


tained that the previous application for 
execution could not be entertained by the 
Court from defect of jurisdiction or other 
cause of a like nature. The Court dealt 
with it on the merits and came to the cou- 
cluvion that the judgment-debtors and the 

decree holder were alike bound by the or- 


(1) 27 A 334; 2 A. k Jt 397; 1 C. L. J. 381; 
0 C. W. N. 601; 15 M. L. J. 258; 32 L A. 102; 7 
Bom. L. R- 4331 8 Sar. **• C. J- 810 (P. C.). 

(2) 5 C 595; 2 lad. Dec. (n. s.) 

(3) 6 C. W. N. 706; 29 C. 682. 

(4) 5 A. 236; A. W. N. (1883) 5; 3 Inch D*C. 

(N. S.) 214. 
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with costs in all Courts. The hearing fee 
is assessed at one gold mohur in this Court. 

z * Order set aside. 


amounts alleged to have been ille* 
gaily collected by Government from 
tlie plaintiffs as water-cess on their lands, 
is one year from the date of payment un¬ 
der Art. 16 of the First Schedule of the 
Limitation Act, or six months from the 
date of the distraint of the plaintiff's 
paddy crop under section 59 of the 
Madras Revenue Recovery Act (II of 
1864). 


MADRAS HIGH COURT. 

Appeal against Order Nos. 257 and 

258 OF 1922 . 

February 16, 1923. 

Present: —Mr. Justice Spencer and Mr. 

Justice Krishnan. 

Toe SECRETARY of STATE for 
INDIA in COUNCIL, 

REPRESENTED BY THE COLLECTOR 

of TANJORE— Appellant 

versus 

NAGARAJA AIYAR and another — 

—Respondents. 

Limitation Act (IX 0/1908), Sch. I, Art. 16— 
Madras Revenue Recovery Act (II of 1864), s. 59 

—Suit for recovery of water-cess paid under pretest 
—- Limitation . 

A suit for recovery of money alleged to have 
been illegally collected by Government as water- 
cess and paid under protest is governed by Art. 
16 of Sch. I to the Limitation Act. [p. 282. col. i.j 
Ravula Vangala Reddi v. Secretary of State, 15 
Ind. Cas. 328, Ravala Nagamma v. Secre ary of 
State, 18 Ind. Cas. 699; (1913) M. W. N. 75 and 
Secretary of State for India v. Zemindarini of 
Vegayammxpeta Estate, 59 Ind. Cas. 98; 12 L. W. 
334, referred to. 

Section 59 of the Madras Revenue Recovery 
Act is confined particularly to the cases of persons 
aggrieved by illegal or irregular pioceedings 
taken for the collection of revenue under the 
provisions of the said Act. [p. 282, cols. 1 & 2.] 

Appeals against the orders of the Court 
of the Subordinate Judge, Kumba- 
konam, in Appeal Suit* Nos. 1 and H of 
1922, respectively, preferred against the 
decrees of the Court of the District 
Munsif, Valangarnan, in Original Sui's 
Nos. 226 and 220 of 1920. 

Mr. C. Maihavan Nair (Government 
Pleader), for the Appellants. 

Messrs. C. S. Venkaiachariur and R. 
Subramania Aiyer, for the Respondents. 

JUDGMENT.-— -The question for our 
determination is whether the period 
of limitation applicable to these suits 
which have been brought to recover 


ir is conceded on either side that, if the 
former period applies, the suits are in time, 
after giving the plaintiffs credit for the 
time required under section 80, Civil Pro¬ 
cedure Code, to give notice of suit to the 
Government as allowed by section 15 (2) 
of the Limitation Act, but that, it the 
latter period of limitation is applicable 
the suits are out of time. Under sec¬ 
tion 2 of the Madras Irrigation Cess Act 
(VII of 1865) arrears of water-cess are 
made recoverable in the same manner as 
arrears of land revenue. Section 59 of 
Act II of 1864 gives a right to persons deem¬ 
ing themselves aggrieved bv any proceed¬ 
ings under that Act to apply to the Civil 
Courts for redress within six months of the 
cause of action arising. 

In the plaint it is stated that the impo¬ 
sition and collection of penal water rate 
was unauthorised and illegal, and the reliel 
claimed is the refund of the amounts thus 
illegally collected and paid under protest 
together with interest, the cause of action 
being given as the communication on June 
24th, 1930, (five days before the institu- 
of l l ,c ' suit) of the Collector's order 
of May 28th, 1920, in the village of Visalur 
where the amount was collected on Arril 
30th, 1919. The nature of the suit thus 
falls exactly under the description in co¬ 
lumn I ot the First Schedule of the Limita¬ 
tion Act, Art. r6 (suit "against Government 
to recover money paid under protest in 
satisfaction of a claim made by the Re 
venue Authorities on account of arrears of 
revenue or on account of demands recover- 
abio as such arrears.”) The only doubt 
1, whether the fact that the plaintiff's crops 
were distrained in order to enforce payment 
ot the demand (alleged to be unjustifiable) 
operates to introduce section 58 of At t II 
ot 1864 by reason of section 20 (/;) of tbe 
Limitation Act and so to shorten the 
period ot limitation. The fact that the 
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plaintiffs do not even mention in their 
plaints -the attachment of their crops 
clearly shows that they, do not deem 
themselves aggrieved by that. It is uot 
their case that the collection of water- 
cess from them was intra vires but irregular. 
They maintain that.it was altogether 
ultra vires as. they were not at all liable 
to pay the cess because they have an im¬ 
memorial vested right to the water. 

The distinction between proceedings for 
the Collection of revenue which are taken 
professedly under the Act but amount to 
an illegal* or irregular exercise of juris¬ 
diction by which a party is aggrieved,. and 
proceedings which are wholly without juris¬ 
diction owing to the party against whom- 
they are taken not being a defaulter was 
first made by a Full Bench in Venkata v. 
Chengadu (1) and the distinction has been 
since observed in Iswara Patter v. Karup- 
Mn (2), Raman Naidu v. Bhassoon 
Sanyasi (3), Vadlur Chinna Nagt 
Reddy v. Devinenl V enkatramaniah (4) 
Bhanireddi Venkan Doragant v. Sec¬ 
retary of State ( 5 ). ■ c: 1 i ■ 

In Secretary of State v. Simhadn 

Jaghapathiraju ((>) quoted by the Sub¬ 
ordinate Judge and in Suryaprakasa Row 
v Secretary cf State for India (7 this 
particular point was not raised and dis- 

U1 In ] Ravnla Vengala Reddi v. Secretary 
of State (8), Ravala Nagamma v . .. Sec¬ 
retary of State (cf, and Secretary of State 
tor India v. Zcmlndarani oj Vegayam- 
inapeta Estate (10). where the suits 
were for the recovery ol cess alleged 

pave been illegally levied, the one year s 
period of limitation under Art. 16 was 
held to govern them, section 59 of Act II 
of 1864 being confined in operation to the 
particular class of cases to which that sec- 

(,) 12 M. 168; 4 3 nd. Dec. (N. S.) 467 ( F * B -)- 

( 2 ) 3 M. b. J-255. 

It Ind'cL c 53 ; 7 > W. 408 ; 23 
2311 (1918) M. W. N. 224. 

0 20 Jnd. Cas. 692; 2 b. W. 3 U T 7 b. 

20- 2S M. b. ]. 5 1 * 39 M. 67. 

(7) 13 M. b. J. 3 »o- 

w.». 73 . 

no) 59 lnd. Cas. 9 »l ^ b. W. 334 * ‘ 


tion is directly applicable, * ndmely, to the 
cases of persons being aggrieved by-illegal 
or irregular proceedings taken for the'col- 
lection of revenue under the provisions 
of Act II of 1864 according to the principles 
laid down in Srinivasa Iyangar v. Secre¬ 
tary of State (11). The learned Subordi- 
• nate Judge was, therefore, right in his view 
that Art. 16 of the Limitation Act, which 
gives one year from the date of payment, 
governs these suits, and the civil mis¬ 
cellaneous appeals are dismissed with 
costs. 

v. n. v.‘ ' ; IV. Appeals dismissed. 

M. D. J. & N H. : " •* 

(n) 18 lnd. Cas. 617; 38 M. 92; 24 M. b, J. 41. 
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LAHORE HIGH COURT. 

Second Civid Appeal No. 1732 of 1921. 

January 22, 1922. 

Present: —Mr. Justice LeRossignol. 

BHURU AND OTHERS—DEFENDANTS— 

Appellants 

versus 

DATU RAM— Plainttff—Respondent..' 

Adverse possession—Intermittent user — Pond — 
Possession, whether follows title. 

User of an intermittent nature accompanied 
by no assertion of right is a very common pheno¬ 
menon in this country and arouses no opposi¬ 
tion. Such user does not amount to adverse 
possession, [p. 283, col. i.J 

In the case of an ordinary natural depression 
which for some months each year after the rams 
holds rain water and is not susceptible of actual 
physical possession by the legal owner, posses¬ 
sion must he deemed to follow title, unless the 
usurper can prove long and continuous exclusion . 
of the rightful owner, [p. 283. col. 1.] 

Second appeal from a decree of the . 
District Judge, Karnal, dated the 26th 
April 1921, reversing that of the Munsif, 
First Class, Kaithal, District Karnal, dated 
the 15th April 1920. 

Mr. Prent Lai, for the Appellants. 

Mr. Shamair Chand, for the Respord- 

ent. *....- , 

JUDGMENT.—On the findings, of the 

Court below there is 310 valid ground 

for secoiid appeal, ; * 


• • • 
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The pool in question is just an ordinary 
natural depression which for some months 
each year after the rains holds rain-water 
and I have no doubt that the Dhobis 
sometimes use it. 

But such user of an intermittent 
nature accompanied by no assertion 
of right is a very common phenomenon 
in this country and arouses no opposi¬ 
tion. The pond is not susceptible of 
actual pyhsical possession by the legal 
owner and possession follows title, unless 
the usurper can prove long and continuous 
exclusion of the rightful owner. 

The appeal fails and is dismissed with 
costs. 

. z. k. . Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeae from Appeeeate Dec'ree 

.No. 567 of 1920. 

May 2, 1922. 

Present: —Mr. Justice Richardson and 
Mi . Justice Suhrawardy. 

.NABA KISH ORE TIE A KD AS— ’ 

Peaintiff—Appeeeant 
versus 

PARO BEWA— Defendant- 
Respondent. 

Ejectment suit —Jus tertii—Res judicata. 

A mortgagor brought a suit for possession 
against his mortgagee on the expiry of the term 
of' the mortgage, which was dismissed on the 
ground that he had come to some settlement 
with the mortgagee entitling the latter to retain 
possession even after the termination of the mort¬ 
gage. Subsequently, the mortgagee was dis¬ 
possessed by a stranger. In a suit by the mort¬ 
gagee against him for possession, the stranger 
set up the title of the mortgagor as jus tertii : 

Held, that the defendant must take the title 
of the mortgagor as it stood, and as the plaintiff 
claimed a title from the mortgagor, which in 
view of the previous litigation the mortgagor 
could not be heard to contest, that title was, 
under the circumstances, a good title against 
the defendant who was liable to be evicted, 
[p. 285, col. 1.] 

Shama Char an Roy v. Surja Kanta Acharya, 6 
Ind. Cas.806; 15 C. W. N. 163 and Adhar Chandra 
Pal v. Dibakar Bhuyan, 25 Ind. Cas. 76 ; 41 
C. 394# referred to, 
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Appeal against a decree, of the Sub¬ 
ordinate Judge, Mymensingh, dated the 
29th November 1919, reversing that 
of the Munsif of that place, dated the 1st 
February 1919. 

Babu Jatindra Mohan ChowdHury for 
Babu Profulla Chandra Nag, for the Ap¬ 
pellant; 

Babu Annada Charan Karkoon, for • 
the Respondent. 

JUDGMENT. 

Richardson, J.— The disputed land 
originally formed part of the occupancy 
holding of Fatiram Tilakdas. After his 
death his widow, pratima, mortgaged 
the holding to the plaintiff. Under the 
terms of the mortgage instrument the 
plaintiff was to have possession as usu¬ 
fructuary mortgagee, or ijaradar for a 
period of nine years ending with Baisakh 
1319 B. S. Tilakdas left four daughters, 
but it appears that since the death of his 
widow, two of the daughters paro and 
Bhuban have been treated as his heirs 
and the case has been argued before us 
on both sides on the assumption that they 
were his sole heirs. 

On the expiry of the term of his mort¬ 
gage the plaintiff did not surrender poss¬ 
ession of the holding or the agricultural 
land therein comprised. In 1912, therefore, 
Paro and Bhuban sued him in ejectment 
claiming title as their father’s heirs. In 
that suit Paro succeeded in appeal to the 
extent of a moiety of the holding while 
Bhuban's claim to the other moiety was 
dismissed. It is not very easy to follow 
the reasoning of the Appellate Court. The 
plaintiff’s case (he was then defendant) 
was that on the death of Pratima, the 
landlord took khas possession of the hold¬ 
ing and settled it with him with the know¬ 
ledge and consent of the two ladies. The 
Trial Court had accepted that plea and 
had dismissed the suit in its en¬ 
tirety. In the appeal the learned Sub¬ 
ordinate Judge found in his own words 
that "the evidence is not satisfactory to 
show that the malik dispossessed the 
plaintiffs (i.e., the two ladies) and took 
the lands into his khas possession.’’ Never¬ 
theless, he seems to have dismissed Bhuban 's 
claim on the ground that she 
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and the plaintiff (then defendant) had 
come to some am cable settlement with 
the landlord which did not bind Paro. 
It is not easy to conceive of an amicable 
arrangement between the plaintiff and Bhu- 
ban which would deprive the latter of 
the whole of her share. Moreover, the 
claim of a person who has obtained poss¬ 
ession of land as mortgagee to retain 
possession after the termination of the 
mortgage should always be jealously 
scrutinized. Nevertheless. it must be 
accepted that the previous suit makes 
the quest on of the title to Bliuban s origin¬ 
al mo ety res judicata in the plaintiff’s 
favour as between him and Bhu- 

ban. . . 

In the present suit, the plaintiff seeks 

to recover possession of that moiety. 
The defendants are No. 1 Paro, No. 2 
Paro’s son, No. 3 Bhuban’s husband 
and No. 4 Bhuban’s son-in-law. De¬ 
fendant No.4 is a mortgagee from Paro 
of her moiety and apparently he makes 
no claim to the disputed moiety. Defend¬ 
ants Nos. I, 2 and 3 have no title of tlieir 
own to the latter and must be treated 
in respect thereof as mere trespassers. 

In the state of things so disclosed, the 
learned Munsif in the Trial Court found 
in the plaintiff's favour and decreed his 
suit. In the lower Appellate Court the 
learned Subordinate Judge took a differ¬ 
ent view and made a decree of dismissal 
from which the plaintiff has appealed. 

It is contended on the plaintiff s be¬ 
half that the learned Subordinate Judge 
has erred in law in so far as he holds 
that the findings of the Appellate Court 
in the previous suit are not admissible 
in evidence against the defendants or the 
contesting defendants “who were not 
parties to that suit and who do not claim 
to be in possession of the disputed eight- 
annas share of the land^ either through 
paro or through Bliuban.’’ 

On that footing the view of the case 
taken by the learned Subordinate Judge 
is briefly this, that on the merits (apart 
from the previous litigation) the plaintiff 
lias not succeeded in establishing his 
title to the moiety and that, inasmuch 

lS he was dispossessed in 1323 (1916) 

and this suit was instituted more than 


[19*3 


six months later in August 1918, he can¬ 
not succeed on the mere ground of prior 
possession. 

If his premises were granted, the con¬ 
clusion of the learned Subordinate Judge 
could not in such a case as the present 
be disputed in this High Court. There 
is really no controversy as to the principle 
that prior peaceable possession furnishes 
a good title as against a mere trespasser. 
The result arrived at by this High Court 
in Nisa Chand Gaita v. Kanchira rn (1) 
is based on the construction and effect 
of section 9 of the Specific Relief Act. 
Other High Courts may have taken a 
different view of the legal operation- of 
that section but, at any Tate, there is this 
to be said that if a true title may be de¬ 
feated by twelve years’adverse possession 
by a trespasser, there is nothing shocking 
to the sense of justice in a legislative rule 
that the period of limitation for a suit 
by mere trespasser or squatter to recover 
possession should be six months from 
the date of his dispossession. If that 
be the true effect of section 9 the Specific 
Relief Act, the learned Subordinate Judge 
is so far right, nor do the observations 
of Sir Lawrence Jenkins, C. J.,in Slapta 
Charan Roy v. Surja Kanta Acharya 
(2) and Adhar Chandra Pal v. Dibakar 
Bhuyan (3) amount to a dissent from the 
rule "laid down in Nisa Chand s case (1). 
The ratio decidendi in both those cases 
was that the rule had no application to 
the facts. It was held in both cases that 
the plaintiff had not only been in posses¬ 
sion but had a title to possession. 

So, in the present case, though I should 
have no compunction in following the 
Subordinate Judge if I could see my way 
to so doing, in my opinion, he had applied 
the rule in Nisa Chad’s case (1) in cir- 
ci instances to which it has no proper 


dication. 

lere it is common ground that the true 
e was originally in Bhuban. The 
testing defendants though they do 
i„ terms claim a title through or under 

• 1 _ i-jL"_— C 


(0 

(N. S.) 
( 2 ) 
( 3 ) 


2b C. 579; 3 C. w. N. 568; 13 lad. De 

O^Ind. Cas. Sob; 15 C. W. N. 103. 

25 Jnd. Cas. 76; 41 C, 394 - 
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title as a jus tertii. That being so, they 
must take Bhuban’s title as it stands. 
The plaintiff claims a title from Bhuban 
which in view of the previous litigation 
Bhuban could not be heard to contest 
and that title, therefore, is in the circum¬ 
stances a good title as against the contest¬ 
ing defendants. 

In my opinion the appeal should be 
allowed. The judgment and decree of 
the Subordinate Judge should be set aside 
and the judgment and decree of the Munsif 
should be restored. The plaintiff is en¬ 
titled to recover his costs of this appeal 
and his costs in the lower Appellate Court 
from the defendants Nos. i, 2 and 3 as 
the contesting defendants. 

Sohrawardy, J. —-I concur in the 
order my learned brother proposes to 
pass in this case. I only wish to add 
that if the question whether a plaintiff 
can succeed in a suit for recovery of prop¬ 
erty as against a person having no title 
to it, only on the strength of his (plaintiff's) 
previous possession had not been settled 
in this Court by a series of decisions fol¬ 
lowed in a large number of cases, I would 
have deemed the proposition worth re¬ 
consideration in view of the reasonings 
of other High Courts which have taken 
a different view and some pronounce¬ 
ments of the Judicial Committee. 

N. H. 

Appeal allowed . 


BOMBAY HIGH COURT. 

Appeal from Appellate Decree No. 156 

of 1922. 

January 25, 1923. 

Present: —Sir Norman Macleod, Kt., 

. Chief Justice, and Mr. Justice Crump. 

BAPUJIRAO RAOJIRAO GHADGlv 
— Defendant No. 22— Appellant 

versus 

RAGHUNATHRAO JOTYAJIRAO 
GHATGE and others—Plaint ff 

AND DE FEN D AN TS — R ES PONDS N TS. 

Civil Procedure Code (Act I’ oJ 1908), s. 11 
■— Mortgagee's suit for possession against stranger 
— Title at issue—Subsequent suit jor redemption 
by mortgagor — Stranger, whether can set up title — 
Res judicata 
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A mortgagee’s suit for possession was resisted 
by a stranger on the ground that the land be¬ 
longed to him and that the mortgagor had no 
title to it. This suit was decreed. Subsequently, 
a son of the mortgagor brought the present 
suit for redemption. The contesting defendant 
in the earlier suit was also a party and raised the 
same plea of title : 

Held, that in the previous suit the mortgage 
sued as representing the estate and in the present 
suit, the plaintiff was really claimirg through the 
mortgagee and the defendant was debarred from 
raising the same plea of title which had been 
adjudicated upon in the previous suit. [p. 2S6, 
col. 1.] 

Second appeal against the decision of 
the District Judge, Satara, in Appeal No. 208 
of 1920. 

Mr. P. B. Shingne, for the Appellant. 

Mr. A. G. Desai, for Respondent No. 1. 


JUDGMENT. —The plaintiff filed this 
suit to redeem the plaint lands from the 
mortgage mentioned therein. He has 
got a decree. But in the course of 
the suit he was met by defendant 
No. 22 who claimed to have an 
interest in the mortgaged land. That 
question was fought out in 1892 when 
the mortgagee filed a suit for possession 
against defendant No. 22 s father. De¬ 
fendant No. 22’s father was then dis¬ 
puting the present plaintiff's father’s 
exclusive title and asserted his ovvii 
over the land. The Court decided that 
defendant No. 22’s father was not the 
least interested either in the lard or in 
the mange trees, and that the present 
plaintiff's father was full owner of the 
properties mortgaged by him to defend¬ 
ants Nos. 1 and 2's father. The Court 
also held that defendant No. 22's father 
was not joint in interest with the pre¬ 
sent plaintiff's father. It stems very 
strange to me that, ju years later, when the 
plaintiff seeks to redeem, he should be met by 
tlx* same contention on behalf of the 22nd 
defendant that the property did not belong 
to plaintiffs father. The Appellate Judge 
said: ‘ But the mortgagee sued as represent¬ 
ing the estate, that is, as representative of 
the mortgagor, and as such the ue< ree he 
obtained was for the benefit of the mort¬ 
gagor, so that the 22nd defend .nt could 
not again set up his title on the mortgaged 


lands against the mortga 


gor. 


lie, there 
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fore, found that this question was res ju¬ 
dicata as. between the present plaintiff and 
defendant No. 22. 

Under section 11 or the Code of Civil 
Procedure the matter must have been direct¬ 
ly and substantially in issue in a former 
suit between the same parties, or between 
parties under whom thej T or any of them 
claim, litigating under the same title. Now 
the mortgagee was litigating against the 
22nd defendant’s father on the ground that 
the property belonged to his mortgagor. The 
father of defendant No. 22 disputed that 
title and lost. Now that the mortgagor seeks 
to redeem, he is really claiming through 
the mortgagee, and it seems to me that 
section 11 of the Civil Procedure Code 
would sufficiently dispose of the sugges¬ 
tion that the 22nd defendant is still at liber- 
tv to rai:->e a contention against the plaintiff 
which was defeated in 1892 in proceedings 
between his father and the mortgagee. 
In my opinion, therefore, the appeal 
should be dismissed with costs. The 
cross-objections are dismissed with costs. 

I? H , 

Appeal dismissed . 
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ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 44 and 61 

OF 1922 . 

February 26, I 9 2 3 * 
Present:— Mr. Justice Ryves and 

Mr. Justice Daniels. 

GULAB SINGH AND OTHERS — 
Defendants—Appellants 


versus 

SillD LAL —Plaintiff—Respondent. 

Aeri Tenancy Act {I I of 1901), s$. io, 34 

_ Transfer by proprietor, effect oj~- Usufructuary 

mortgage of proprietary rights—bale of equity of 
redemption-—Position of vendee— Venice u, fosses - 
Zon by arrangement with ve„ior-SuU for arrears 
or rent, whether maintainable. 

^ When a proprietor makes a transfer, lie loses 
h s :ir and hhudkasht rights under section 10 of 
the 'V>ra Tenancy Act even in the laud which he has 
been "cultivating for 12 years and becomes an 
ex-proprietary tenant, [p, 287, col. 1.3 


When a proprietor executes a usufructuary, mort¬ 
gage of his land and then sells the equity'of re¬ 
demption, the vendee does not acquire khUdkasht 
rights in the holding. LP. 287, col. x.J 

If the vendee by private arrangement with his 
vendor, obtains cultivatory possession of the hold¬ 
ing he can be sued by the land-holder for arrears 
of rent under section 34 of the Agra Tenancy Act. 
[p.287,col. i.] 

Second appeal from a decree of the First 
Additional District Judge, Aligarh, dated 
the 7th July 1921. • 

Mr. Vantia Lai, for the Appellants. 

JUDGMENT.—These appeals arise out 
of two connected suits between the same 
parties. The first suit in which Second 
Appeal No. 61 of 1922 is brought was for 
arrears of rent under sections 34 and T02 
ol tiie Agra Tenancy Act. The second 
suit in which Second Appeal No. 44 of 1922 
is brought w*as a subsequent suit for the 
ejectment of the defendants. 

The defendants are purchasers of the 
shares of three co-sharers, Kalua, Nadir 
and Moti. Their purchase was made in 
1909. It was a purchase of the equity 
of redemption subject to a usufructuary 
mortgage of the same land previously .made 
by the proprietors in favour of Debi S.ingh 
and Thakria. That mortgage is still sub¬ 
sisting. Under that mortgage ex-proprietary 
rights arose in favour of the mortgagors 
in respect of their sir and khudkasht land.. 
When they executed the sale-deed in 
favour of the defendants the vendors relin¬ 
quished their ex-proprietary lands and 
handed over cultivating jjossession to the 
defendants. The question in dispute 
between the parties is whether the rt efen “’ 
ants held these lands as tenants or as hhua- 
feasht, A suit to which the present plaintiffs 
were parties was brought previously by the 
mortgagees on an allegation that the cul¬ 
tivation of these plots by the defendants 
amounted to their dispossession. The 
suit was dismissed on a finding that 
the defendants were in possession by re¬ 
ceipt of profits from the lambardar and 
that the rents were collected by the lambat- 
dar and not by the co-sharers. On these 
facts the Courts below have, in our opinion, 
rjohtly held that, the defendants are not 
cultivating the land as khudkashi. the 
defendants not being in proprietary pos¬ 
session of any share it is difficult to see 
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how their possession can possibly be con- 
. sidered as khudkasht. Khudkasht can only 
, be held by a proprietor who is in possession 
and the possession of the persons from whom 
the defendants obtained these plots was 
clearly that of ex-proprietary tenants. When 
a proprietor makes a transfer he loses 
his sir and khudkasht rights under section 
io of the Tenancy Act even in the land 
which he has been cultivating for 12 years 
and becomes an ex-proprietary tenant. He 
obviously cannot claim khudkasht rights 
in land which he only begins to cultivate 
at the time when he loses his possession. 

It is next argued that, if the defendants 
must be considered to be in possession as 
tenants, section 34 does not apply as that 
section only applies to persons who are in 
possession without the consent of the land¬ 
holder. The answer to this is that the 
arrangement between the defendants and 
their vendors was arrived at behind the 
backs of the mortgagees who were in pos¬ 
session of , the proprietary interest. 

Thirdly, and finally, it is argued that if 
the defendants are tenants at all they are 
tenants of the mortgagees only and that 
. the mortgagees alone are entitled to collect 
rent from them. This contention was 
raised in the Courts below' and theleorued 
District Judge points out that all the rents 
in the village are collected by the iambar- 
dar ; that the mortgagees themselves now 
admit this to be the case and do not claim 
to. collect any rents themselves, and that 
the finding in the previous suit to which 
the defendants were parties was that the 
lumbardar alone collected. In view of 
the findings in the previous suit it appears 
to us that it would be difficult, if not im¬ 
possible, for the mortgagees to bring any 
suit for arrears of rent. 

The result is, that we uphold the decrees 
of the Court below and dismiss both appeals. 
We make no order as to costs as the res¬ 
pondent is not represented. 

K. s. d. A ppeals dismissed. 
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CALCUTTA HIGH COURT. 

Original Civil Suit No. i of 1921. 
Admiralty Jurisdiction. 

May 15, 1922. 

Present :—Mr.. Justice C. C. Gliose. 

J. R. B. MORRIER— Plaintiff 
-• _ versus 

Lai a RAGHUMUUv and another 

—Defendant. 

Maritime Law — Seamen 1 s wages, security for— 
Chief Engineer, whether seaman. 

Seamen have a triple security for their wages, 
namely, the vessel, the owner and the Master, 
[p. 290, col. 1.] .• N 

Jack Park, (1902) 4 Robinson 308 at p. 
311, Bunde v. Haven, (1823) Gilpin’s Report 592, 
The Salacia, (1862) 7 L. T. (n. s.) 440; 32 L. J. 
Adm, 41; 9 Jur. (N. s.) 27; 11 W. R. 189, referred 
to. 

The term ''seaman” is not confined to those who 
actually take part in the navigation- of the 
ship. Every one who is regularly attached to 
the ship and who contributes to her successful 
handling is a seaman although he may not know 
one rope from another. • [p. 290, col. 2.] ’’ 

A Chief Engineer of a ship is a ‘•seaman.” 
[p. 291, col. 2.] .. . , 

A Master of a ship is entitled to recover from 
the owner the wages and messing charges paid 
by him to the Chief Engineer, [p. 292, col. x.] 

> Mr. T: Ameer AH, for the Plaintiff. 

Messrs. S. C. Bose and J. N. Majumdar , 
for the Defendant. 1 J ■ 

JUDGMENT. —In this case the plaintiff, 
who until lately was Master of the steam¬ 
ship Singhaporean, now lying in tlie Dry 
Docks in the Hooghly, sues for the re¬ 
covery of a-sum of Rs. 6,744-4-11 for his 
wages and messing and other expenses 
ircurred by him on account of. the ship 
in the course of his employment as Master 
during the period commencing from the 
1st July 1921 and ending with the 6tn 
Novehiber 1921 and for the w'ages and 
messing of the Chief Engineer and other 
seamen and for other liabilities incurred 
by the plaintiff on account, of the ship 
as such Master during the said period. 
Particulars of the said claim are set out 
in the statement annexed to the plaint 
and marked Exhibit A. It is alleged that 
before the institution of this suit, accouLts 
were furnished to the defendants and 
monthly portage bills with full details 
and vouchers w'ere duly delivered, but 
that, notwithstanding demands, the defen¬ 
dants have fails 1 and neglected to pay to 
the plaintiff the said sum 0 f Rs. 6,744 4 12. 
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or any part thereof. In the particulars 
annexed to the plaint, a sura of Rs 3,081-13 
is claimed by the plaintiff on account 
of his wages and messing and on account 
of travelling expenses and refreshments, 
and a sum of Rs. 2,617 is claimed on ac¬ 
count of the Chief Engineer’s wages and 
messing, and three other sums, namely, 
Rs. 597-12-4, Rs. 33 and Rs. 117-10-ic 
on account of wages of the deck crew, 
engine-room crew and dinghy man, 
aggregating in all to Rs. 6,744-4-11. 

The defendants are two in number ; 
(/) Rai Bahadur Damodar Dass, and 
iii) Bala Raghumull. It is alleged that 
they were joint owners of the SS. 
Singhaporean. As against the del*emlant Rai 
Bahadur Damodar Dass, the claim has 
been wirthdrawn, the defendant Rai 
Bahadur Damodar Das.* not pressing 
any claim for costs. >So far as the de¬ 
fendant Bala Raghumull is concerned, 
he states in his written statement that 
sometime in June 1921 an agreement 
was arrived at between the plaintiff and 
Bala Raghumull under which the plain¬ 
tiff agreed to receive a sum of Rs. 3-5 
a month till the vessel resumed woik. 
At the Bar, however, Mr S. C. Bose, on 
behalf of Bala Raghumull, has stated 
that the figure should be not Rs. 325 
but Rs. 50... In the second place, it is 
urg ed that the plaintiff has not rendered 
any accounts of the various sums which 
had been paid to him from time to tune, 
and, in the third place, it is alleged that 
on an account being taken, it woulo be 
found that a very large sum of money 
w;>s due and owing to the defendant Bala 
Raghumull. Bastly, the question of juris¬ 
diction is raised and it is stated that this 
Court has no jurisdiction to try this suit 
which has been filed in the Vice-Admiralty 
jurisdiction of this Court. 


The issues settled between the parties 
are as follows : — 

(t) Is the plaintiff entitled to recover 
the wages and messing charges of the 
Chief Engineer in this suit ? 

iii) Was there any agreement in June 
1921 between the plaintiff and the de¬ 
fendant, that the plaintiff would accept 
a salary at the rate of Rs. 500 a month 
including messing charges and travelling 
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expenses, from the 1st July 1921 till the 
vessel resumed work ? 

(iii) Was there a similar agreement 
between the Chief Engineer and the de¬ 
fendant ? 

(tv) Is the plaintiff entitled to any 
travelling expenses from the 1st July 
to the 6th November 1921? 

(a) What sum, if any, is due to the 
plaintiff ? 

On behalf of the plaintiff, Mr. Ameer 
Ali has raised the following issues:— 

(1) Did the plaintiff fail to render 
accounts and portage bills as alleged 
in paragraphs 3 and 4 of the written state¬ 
ment ? 

(2) Did the first defendant accept 
as accurate the portage bills and accounts 
in respect of the period from February to 
May 1921 inclusive and June to Novem¬ 
ber 1921 inclusive ? 

The defendant Bala Raghumull has 
not given any evidence in this case, but 
on his behalf his constituted attorney 
and partner, Gopal Dass, was called for 
the purpose of proving that, so far as the 
deck crew and engine room crew and the , 
dinghy men were concerned, they had 
all been paid off. In support of this last 
statement, the witness Gopal Dass has 
produced before me three receipts show¬ 
ing that a lump sum of Rs* 700 was paid 
in the presence of a Solicitor to the head 
man of the deck crew, the head man of 
the engine room crew and the dinghy 
man on account of their wages for the 
period mentioned in the account annexed 
to the plaint. 

The plaintiff in his evidence states that 
on the 6th February 1021, he was appoint¬ 
ed Master of these SS. 5 nghzpoTwn 
by Messrs, Frederick Gaebele, who were 
the agents of the owners, on a salary of 
Rs. 650 per month, and on ti-rms and con¬ 
ditions appearing in Exhibit A. He 
says, at the time of his appointment as 
Master, he was t 0 ld that the owners of the 
ship were away from Calcutta. One of 
the owners was Rai Bahadur Damodar 
Dass and the other Bala Raghumull. 
On the 1st March 1921, he was introduced 
to Rai Bahadur Damodar Dass when 
the latter said that the portage bills should 
be subm tted to him at the end of every 
month and that payment would be pad* 
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by the 6th of each month. He also said 
that as regards travelling expenses, the 
actual sums spent on account of travel¬ 
ling expenses should be included in the 
bills. The plaintiff states that the agree¬ 
ment entered into with Messrs. Gaebele 
was such as is usual throughout 
the shipping world, and that, under the 
agreement, provision was made for his 
boarding and travelling expenses and 
entertaining allowance. As regards the 
portage bills, they were all settled up to 
the 6th April, i.e., he was paid on the 
6th March for the February b 11 ; on the 
6th April for the March bill. After that 
there were delays, and in the end he found 
it difficult to realise the amount of his 
portage bills from the ist July down to 
the 6th November. On this date he re¬ 
signed his appointment as Master, but 
previous to that date the defendant Eala 
Raghumull had asked him to remain cn 
board the Singaporean as Master thereof 
on a reduced salary. The plaintiff’s evi¬ 
dence on this point was as follows. (W. 

55 )*—* 

t: I then spoke to the Rai Bahadur 
and said, Gentlemen, I am quite prepared 
to enter into an agreement with you to 
receive Rs. 500 a month from the day the 
ship goes into the hands of the repairers 
until she is able to take in^ cargo, 
provided, of course, that the Chief Engineer 
w 11 have to take the same reduct on, be¬ 
cause it will be impossible for me to be 
on board a ship with less salary than 
the Chief Engineer. I also pointed out 
to the Rai Bahadur that the agreement 
should be such that there should be no 
delays as regards payment: payment 
should be made regularly, and also if 
I were to engage myself with him, there 
should be a car at my disposal and at 
the d sposal of the Chief Engineer while 
the ship was at Matiabruz, as it was im¬ 
possible for me to run backwards and 
forwards between Matiabruz and gar¬ 
rison Roard out of my own pocket.” 

He states further that the Chief En¬ 
gineer had a similar coversation with the 
defendant Eala Raghumull, wherein the 
Chief Engineer pointed out that he was 
a member of the Engineers’ Guild and 
that it was impossible for him to accept 
a reduced salary, but all he could do was 

19 
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to waive his claim to the messing allow¬ 
ance. Ultimately, nothing was settled; 
and the plaintiff continued to be Master 
on the terms mentioned in Exhibit A, 
down to the 6th November 1921, when 
he res gned. As I have said, the plaintiff 
has included in his bill the wages due 
to the Chief Engineer for the period 1st 
July to 6th November 1921, and the main 
contest in this suit has been whether the 
plaintiff was entitled to include in his 
claim a claim for the wages and for the 
messing allowance due to the Chief En¬ 
gineer. . , 

The Chief Engineer has given evidence, 
and he states that, according to the cus¬ 
tom which prevails among seamen, he look¬ 
ed to the Master as being responsible for 
the wages due to him. I he Chief En¬ 
gineer corroborates the Captain as regards 
the conversation he had with tie de¬ 
fendant Eala Raghumull with reference 
to the plaintiff staying on as Master of 
the Singaporean on a reduced salary. 
As I have said, no evidence has been call¬ 
ed 011 behalf of the defendants except 
on the question of payment of the deck 
crew, the engine crew and the dinghy 

man. ^ 

On behalf of the defendant Eala Raghu- 

mull it has been contended that, in any 
event, there ought not to be any judgment 
in this suit against the defendant in res¬ 
pect of the wages alleged to be due to the 
Chief Engineer, and in support of this 
contention, my attention has been in¬ 
vited to various sections of the Merchant 
Shipping Act of 1894 and the Merchant 
Shipping Act of 1906, ri d the Indian 
Merchant Shipping' Act of 1859 and to 
the Amending Indian Act of 1883. I shall 
refer to these sections later on but in the 
view which I take, it will be seen later 
that the sections to which my attention 
has been directed have no real bearing 
on the question. Prior to the English Act 
of 1854. it had been said in numerous cases 
that mariners were the favourites of the 
law and w T ere placed particularly under its 
protection, and that the Court was always 
anxious to protect them against circum¬ 
vention and error, and that in suits tor 
wages the Court w r as ahvays anxious iyat 
seamen should not be harassed with ti li¬ 
gation, and that it was desirable that ques- 
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lions relating to wages due to seamen should 
be speedily settled. Now, following these 
pr nciples, it was held in a series of cases, 
pr or to the Admiralty Court Act of 1861, 
that the Court of Adm ralty had jurisdic¬ 
tion in rent or in personam over claims 
by seamen for any wages earned by them 
under a special contract, or otherwise, 
and that the Master, ship and the owner 
were severally liable to a mariner for 
his wages, and that the mariner was en¬ 
titled to choose who he would proceed 
against, and that in some respects a pro¬ 
ceeding by a mariner against the Master 
was more covenient (seethe cases collected 
in Pritchard’s Admiralty Digest, ' Vol. 
II). In the case of Jack Park (i), it was 
held by Sir William Scott (who was after¬ 
wards to be known under the title of 
1,0rd Stowell) that for the wages of the 
mariners the Master was liable, the ship 
was liable and the owner was liable. The 
mariner was entitled to his option, 
and in some respects perhaps there 
was less inconvenience occasioned by pro¬ 
ceeding aganst the Master because in 
that case the ship was not detained. 
In fin American case [Bunue v. Haven 
(2)] it is said that seamen have a triple 
security for their wages, namely, the ves¬ 
sel, the owner and the Master; and in the 
case of TkeSalacia (3), it is laid down as an 
established rule, so ancient, that the origin 
thereof is not known, that seamen may 
recover their wages by action against the 
Master. (See also Baity v. Grant (4), Anon 
(5), Hook v. Moreton (6), Atmslrong 
v. Smith (7)]. The principle of these 
decisions is that, although by the Law 
Maritime, the ship is the primary security 
of the mariner for his wages, and although 
as long as a plank remains, the seamen 
is entitled to the proceeds of the plank 
as security for his wages, the mariner is 
also entitled at his option toprocc-ed against 
the Master or owner. It is observed 

(1) (1902) 4 Robinson 308 at p. 311. 

(V) (1823) Gilpin's Report 592. 

(3) (1862) 7 E. T. (N. s.) .140; 32 It . J. Adm. 
41; 9 Jur. (N. s.) 27; 11 W. R. 189. 

(4) ’ (1700) 1 Salk. 33; 12 Mod. 440; 1 Ed. 
Kaym 632; Holt. 48; 91 h- R- 35. 13-22. 

d) (1080) 2 Show. 8u; 8y 15. R. 811. 

/M (1098) 1 Ed. Ray in. 397; 91 K. R. 1165. 

(7) (1S05) 1 Bos. & P. ( K . u.) 299; 127 E. 
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rather quaintly in an old case that, “Con¬ 
tracts of seamen have always been con¬ 
sidered amongst the most important out- 
iit that a ship can have. Her construction 
lna 3 ’ be the best that modern ingenuity 
may produce; every device of recent in¬ 
vention may be lavished upon her; yet 
unless she has a brain to direct her course, 
and skilful Chief Engineers to regulate the 
pulsation of her engines and manage her 
numerous complicated machinery, her 
propeller is paralysed, her syren is dumb. 
I his is like the human body when the 
soul has departed. Mere machinery is 
of little service unless intelligently hand¬ 
ed. It is not the gun, but the man behind 
it who is formidable, and in modern as 
in ancient times the personal equation 
is still controlling. On this account the 
utmost encouragement and fullest pro¬ 
tection to seamen are the established po¬ 
licy of Admiralty Law, and as regards 
Courts they have teen equally liberal 
in deciding questions as regards Statutes 
relating to seamen and as to who 
are seamen. The term is not confined, 
to those who actually take part in the 
navigation of the ship. Every one who 
is regualrly attached to the ship and who 
contributes to her successful handling 
is a seaman although he may not know 
one rope from another. ” 

In the present case, howev er, it is argued 
that the facts of the present case are such 
that it is impossible to hold that the plain¬ 
tiff is entitled to include in his claim for 
wages and for messing due to the Chief 
Engineer. The argument is put in this 
way: it is said that Exhibit 1 proves the 
direct employment of the Chief Engineer 
by the owners, and, tiiat being so, the de¬ 
fendant Lain Raghumull cannot possibly 
be held liable to the plaintiff for wages 
due to the Chief Engineer. The contention 
raised by the defendant is covered by 
authority. In the case cf Parrel v. M’Clea 
(8) decided by the Supreme Court of Penn¬ 
sylvania, the facts were as follows;—‘ 
It was a claim against the Master cf a ves¬ 
sel for payment of the wages of the mate. 
The mate had been appointed by the 
owner and had been shipped by the owner 

(8) (17S8) 1 Dallas (u. s.) 3911 1 Taw, EL 

191. 
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with a letter introducing him to the Master. 
On behalf * bf the'defendant (the Master) 
it was argued that, inasmuch as the employ¬ 
ment was by the owner, the Master could 
not be held "liable, and that,. although by - 
the Law Maritime, the seaman has a triple 
security for. his‘wages, inasmuch ' as, the 
employment was by the owner, the case 
was taken out of the ordinary rule. Counsel 
for the plaintiff, argued . that mariners 
had a threefold security / for their wages, 
they may proceed against the owner; se¬ 
condly, they may liable the vessel, and, 
thirdly, they may sue the Captain. It 
was further argued that the Captain was 
not bound to receive any sailors shipped 
by the owners because he was not only 
liable to the owners, but to strangers for 
any wrong they may do when shipped, 
but if the Captain did receive them, he 
made himself liable for the wages. The 
President of the Supreme Court of Penn¬ 
sylvania in delivering the judgment 
of the Court observed as follows 

“ It was quite true that the plaintiff 
(the Mate) has been shipped by the owner, 
but admitting that to be so, in his opinion 
the Captain was liable, for the law gave 
the plaintiff a threefold remedy to re¬ 
cover his wages, and unless by some positive 
act or w'ord the plaintiff had released, 
as he might do, one of these remedies, 
a mere compliance with the solicitation 
of the owner,cannot possibly defeat the 
plaintiff's claim." - 

The President said that there was no 
distinction in this respect between the 
Mate and a common mariner; they were 
alike • subject to the orders of the Captain, 
Who could equally refuse to receive either, 
or, when received, was equally empowered 
to dismiss them for his appointment as . 
Captain and Master . of, the ship 
gave him the sole, undoubted 
a ltd exclusive right of choosing every 
seamen under him, whatever courtesy 
he might be inclined to show to the re¬ 
commendation of those by whom he was 
himself employed. It will be observed 
that the above is an exact authority on 
the facts of the present case. No doubt 
it is an American authority; but where 
the decision is not based on any consitier- 
atiou of Statute law peculiar to America 
I kpow of no reason which prevents me. 

• 9 • * 4 
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from following an American authority, 
especially on a matter like this. One 
last remark I have to add. It is • not . 
disputed that the Chief Engineer comes 
within the expression “ seamen if an- I 
thority is needed the definition of the 
word • in the English and Indian Acts 
may be referred to. . . . : 

I now turn to the question whether 
the authority of the English cases referred . 
to above has in any way been affected by 
the Merchant Shipping Act of 1894. r 
Like the Act of 1854, it was a consolidat- . 
ing Act and it was not a condification • 
of the law like the Bills of Exchange Act,' 
1882, or the Partnership Act, 1890 , 
and with trifling exceptions it left the . 
Common Law and the case law untouch¬ 
ed. The Indian Act of 1859 is a copy .» 
of some of the sections of the English. , 
Act of 1854. Section 58 of the Indian 
Act, to which my attention has been •» 
drawn by Mr. Bose for the defendant, j 
is t-ken verbatim ' from section 191 of 
the English A.ct of 1854 and it, there- r 
fore, does not contain any such pro- r , 
vision as is to be found in sub-section : 
2 of section 167 of the English ' Act .\ 
of 1894. Neither section 58 of the Indian 
Act nor section 167 of the English Act 
of 1894 really affords any assistance - 
so fair as this case is concerned and .* I • 
do not prospose to set out the sections; » 
here. It is also quite clear that there are . 
no other sections in the two Acts which 
can be invoked in aid of the defendant. . 
in this case. The analogy G f the Master * 
being in a position to pledge the credit > 
of the owner in a foreign port and not • 
in a home port does not hold good at .all 
in this case, and nothing more need be , 

said about it. ... 

On the authorities, therefore, . I must 
answer the first issue in the affirmative. 

As regards the second i<$sue, I accept 
the testimony of Captain Morrier, and 
I hold that there was no such agreement 
as is referred to in the Issue No. 2. 

As regards the third issue, the answer 
is in the negative. 

As regards the fourth issue, the an¬ 
swer is in the affirmative on the evidence 
which has been adduced before me. 
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As regards Mr. Ameer Ali’s issue, so 
far as the first issue is concerned, the 
answer is No. 

Now, the question arises as to what re¬ 
lief I should award to the plaintiff. The 
plaintiff is clearly entitled to his wages 
and to his messing and travelling allow¬ 
ances. So far as the Chief Engineer's 
wages and messing are concerned, the 
plaintiff is entitled to include the same 
in his claim. 

Now, as regards payments 1 o the engine 
room crew, the aeck crew and the dinghy 
man, certain receipts have been pro¬ 
duced before nie showing that they have 
been paid off. So far as the plaintiff is 
concerned, his liability to the engine room 
crew, the deck crew and dinghy-man if, 
on the authorities mentioned by me, 
clear, and although I am satisfied on the 
evidence before me that Rs. 700 lias been 
paid to the head men of the three sets 
of the crews mentioned above, viz., the 
engine room crew, the deck crew and 
dinghy-man, in order fully to protect the 
pla ntiff 1 propse to make this order; the t 
the plaintiff do recover judgment for 
the entire amount of the claim with cosis 
on scale No. 2. This judgment will carry 
interest from date at 6 per cent, till realise- 
ton. It will, however, be open to the 
defendant to produce before llie Re¬ 
gistrar receipts from the individuals 
composing the engine room crew, the deck 
crew and the dinghy man for the period 
mentioned in the plaint and 011 the de¬ 
fendant producing before the Registrar 
within a fortnight those receipts, the 
amounts due to these three sets of crew 
will be deducted from the plaintiff s claim 
and he will then only be entitled to 
execute the decree lor the two sums of 
Rs. 3,081-13-9 and Rs. 2,617 aggregating 
Rs. 5,698-13-9. 

is, s. o. 'C N. a. Order accordingly. 
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BOMBAY HIGH COURT. 

Appear from Appellate Decree No. 

. 354 of 1920. 

February 6, 1923. 

Present ;—Sir Norman Macleod, Kt„ Cjiicf 
Justice, and Mr. Justice Crump. 
VIJBHUKHANDAS RASHIDAS and 

others—Defendants—Appellants 

versus 

Sardat ISHWARDAS J AG JI VANDAS 

AND ANOTHER—PLAINTIFFS—RESPONDENTS. 

Bombay Land Revenue Code (Bombay Act V of 
J 879),s. 83— Tenant in possession for long time 
—Presumption of permanent tenancy—Signing 
of kabuliyat by tenant, effect of. 

The mere fact that, during the currency of his 
holding, a tenant signs a kabuliyat in favour of 
the landlord, which purports to be in terms an 
agreement for an annual tenancy, will not neces¬ 
sarily displace the presumption of the tenancy 
being a permanent one, where it is proved that 
the tenant has been in occupation of the land 
tor so long that one cannot ascertain the commence¬ 
ment of the tenancy. But each case of this class 
must stand entirely ou its own facts. At first, 
the tenant claiming to hold as a permanent tenant 
must establish the facts which would entitle him 
to the presumption of section 83 of the Bombay 
Land Revenue Code. But that can be rebutted 
bv the landlord by the production of a kabuliyat. 
Again, the effect of the kabuliyat can be destroyed 
by further evidence on the part of the tenant. 

[p. 293. col. x.] 

Where a person having obtained possession as 
Court purchaser determined to establish his right 
to the village lands and took kabuliyats from the 
tenants: 

Held, that, under the circumstances of the 
case, the signing of the kabuliyat by the tenants 
destroyed any presumption about the permanent 
nature of their holdings, [p. 293, coL 2.] 

Second appeal against the decision of 
the Judge of the Court of Small Causes 
and Joint First Class, Sub-Judge with A. P. • 
at Surat, in Appeal No. 112 of 1918. 

Mr. G. N. Thakor (with him Mr. R. J» 

Thakor), for the Appellants. 

Mr. H. C. Coyajee (with him Messrs. 
D. B. S. Rao and Rattanlal Ranchhoddas), 
for the Respondents. 

JUDGMENT.—The plaintiffs brought 
this action to recover possession of the 
plaint lands, mesne profits and certain 
damages. The Trial Court dismissed the 
suit ou the ground that the insertion in the 
kabuliyat of 1902, signed by the defendants, 
about giving up possession of the land wad 

made fraudulently and without the know¬ 
ledge of the defendants, and that,, opart 
from the kabuliyat, the defendants were 
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entitled to the presumption on the facts 
found under section 83 of the hand 
Revenue Code that they were permanent 
tenants. 

This decision was reversed in appeal, 
the learned Judge being of opinion that the 
defendants* contention that the kibuliyat 
of 1902 was taken.by the plaintiffs frau¬ 
dulently was not established by the evi¬ 
dence. He was also of opinion that the de¬ 
fendants could not prove their possession 
of the suit land further back than 1862, 
and there was nothing on the record from 
which the Court could presume that they 
had been in possession prior to 1862. In 
any event, the Court was satisfied that 
the fact that defendants were in posses¬ 
sion in 1854 had not been established. 
It would follow then that, even without 
the kabuliyal, it would be rather difficult 
for the defendants to ask the Court to give 
them the benefit of section 83, and hold 
that they were permanent tenants. The 
execution of the kabuliyal of 1902, in our 
opinion, must be taken as an admission 
by the defendants that they were not per¬ 
manent tenants but tenants bound to give 
up possession according to the terms of 
the document. 

No doubt, when it has been proved that a 
tenant has been in occupation of certain 
land for so long that one cannot ascertain 
the commencement of the tenancy the mere 
fact that, during the currency of his hold¬ 
ing. he has signed a kabuliyal which purports 
to be i \ terms an agreement for an annual 
tenancy, may not be sufficient to displace 
the advantage he has obtained from his 
long holding, if he continues in possession 
for many years after he had signed the 
kabuliyal, on the same rent. But each case 
of this class must stand entirely on its own 
facts. At first, the tenant claiming to 
hold as permanent tenant must establish 
the facts which would entitle him to the 
presumption of section 83. But that 
can be rebutted by the landlord by the 
production of a kabuliyat. Again, the effect 
of the kabuliyat can be destroyed by fur¬ 
ther evidence on the part of the tenant. 
The fact of the signing of the kabuliyal 
as merely an isolated instance in the midst 
of a long holding at the same rent, will 
not necessarily prevent the tenant from 

succeeding. 


There cannot b-i a clearer case than the 
one before us in which it has been proved 
that the kabuliyat was taken for a defi¬ 
nite purpose. The plaintiffs were put in 
possession in 1892 as Court-purchasers. 
Prior to that time the lan d ha d been ma naged 
by the Collector, and as soon as the plain¬ 
tiffs got into possession, they determined 
to establish their rights to the village 
lands. They began by filing suits against 
different occupants for possession. These 
suits were taken up to the High Court and 
ended in decrees for the plaintiffs. There¬ 
after, plaintiffs began taking kabuliyat from, 
the tenants, of which a very large number 
have been recorded in the case, covering a 
period from 1902 to 1909. The purpose 
the plaintiffs had in taking these kabuliyats 
is perfectly clear. It is also clear that the 
tenants in occupation of the village lands 
must have known what the plaintiffs had 
in their minds. The tenants must have 
known that the plaintiffs were asking for 
kabuliyats; that they were asserting their 
rights against any claims of the tenants 
to hold as permanent tenants, and that 
many of the tenants were signing those 
kabuliyats. 

In these circumstances, the plaintiffs 
obtained the kabilayat in suit from the de¬ 
fendants. Therefore, the signing of the 
kabuliyat at once destroyed any presump- 
tion that might ha\e arisen from the pTc- 
vioits holding of the defendants 0/ the suit 
lands, and there is nothing that has occurred 
sii.ee whuli would lead one to sup41.se that 
the signing ot a kabuliyat was a mere acci¬ 
dent, which, 011 the continuance of the 
holding on the old tern.s, could l e treated 
as a nullity in consequence of the later 
possession. 

We think, then, rhe judgment ot the First 
Class Sub-Judge was correct, and that, 
therefore, this appeal must be dismissed 
with costs. 

N. H. 

Appeal dismiss? i. 
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ISHER SINGH V. SWRAT SINGH.- - 

j . '. LAHORE HIGH COURT. 

Second Civil Appeal No. 2340 of 1920/ 

• May 9, 1923. . • 

Present :—Sii Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Lurosden. 

ISHER SINGH and others— - 

I 

Pl at nti ffs—App ell ants— 

• # 

versus 

SURAT SINGH and another— 
Defendants—Respondents. 

Custom — Adoption, failure of—Gift to adopted 
son — Presumption. 

Where a de.ed contains a testamentary disposi¬ 
tion in favour of a person believed to be the adopt¬ 
ed son of the executant, it is a question for con¬ 
sideration whether on the failure of the adoption 
the gift also fails. The Court has to decide m 
each case, after considering the language of the 
document and the surrounding circumstances, 
whether the adoption was the reason or motive 
for making the gift or bequest, or whether the 
mention of the donee or legatee as an adopted son 
was merely descriptive of the person to take under 
the gift or bequest and he was to take the property 
even though his adoption may not be valid. This 
is the law with respect to cases where there is an 
express gift or bequest in favour of an alleged 
adopted son, but where the instrument of adop¬ 
tion does not mention any gift inter vivos or any 
testamentary disposition in favour of the adopted 
son, and contains merely a declaration, of adop¬ 
tion, which declaration is found to be incorrect, the 
deed cannot be treated as a deed of gift, [p- 294, 
col. 2.] 

Fanindra Deb Itaikat v. llajeswar Das, 11 C. 
A(ty, 12 I. A. 7-’. -i Sar, V. C. J. Oic; 9 Jnd.Jur. 
277; 5 Iiid. I>ec. (n. s.) 1068 (1\ C ) and J.ali 
v. Murlidlur, 28 A. 488 ; 3 C. L. J. 394; 8 Horn. 
L. R. 402, 3. A. L. J. 415 : 10 C. \V. N. 730 ; 33 
I. A. 97 (P. C.), relied on. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the 3rd 
July 1920, modifying that of the Senior 
Subordinate Judge, Amritsar, dated the 
31st March 1920. 

Lai a Rum Chand Maiichanda and Lai a 
Badri Das, R. B., for the Appellants. 

Pandit Shco Narain, R. B., for the 
Respondents. 

JUDGMENT.— On the 2nd September 
1913, Gan da Singh, a Jat of the village 
Khatrai Khurd, in the District of Amritsar, 
executed a deed of adoption in favour of 
the defendant, Surat Singh. The plaintiffs, 
who are Ganda Singh's collaterals, have 
brought the present action for a declara¬ 
tion that the deed of adoption is a ficti¬ 
tious document and shall not effect their 
rights to succeed to the estate of Ganda 
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Singh. Now; the District Jud£e', concurring 
with the Trial Court, holds that Surat Singh 
was never actually adopted by Ganda Singh 
and that the alleged adoption was a mete 
paper transaction. The learned Judge 
has, however, treated the deed of adoption 
r s a deed of gift and has granted a declara¬ 
tory decree in favour of Surat Singh’s 
right to succeed to the estate of Ganda Singh 
since the property held by the latter has 
not been proved to be ancestral, qua the 
plaintiffs. \ 

Now, it has been repeatedly held, vide , inter 
alia, Fanindra Deb Raikat v. Rajesu'ar 
Das (1) and Lali v. Murlidliar (2), that, 
where a deed contains a test ament ary 
disposition in favour of a person believed 
to be the adopted son, it is a question for 
consideration whether on the failure of 
adoption the gift also fails. The Court 
has to decide in each case, after consider¬ 
ing the language of the document and the 
surrounding circumstances, whether the 
adoption was the reason or motivefor making 
the gift or bequest, or whether the mention 
of the donee or the legatee as an adopted 
son was .merely descriptive of the person to 
take under the gift or bequest and he 
was to take the property even though his 
adoption may not be Valid. This is the 
law with respect io cases where there is 
an express gift or bequest in favour of an 
alleged adopted son. The instrument before 
ns, however, does not mention any gift 
inter vivos to Surat Sirgh or any testa¬ 
mentary disposition in his favour. It 
contains merely a declaration of adoption, 
which declaration has been found to be 
incorrect, and does not even remotely 
refer to any property held by Ganda 
Singh. We fail to understand how such 
a deed can be treated as a deed of gift. 

The learned District Judge has relied 
upon a judgment of the Punjab Chief Court 
in Sant Singh v. Sadda (3) where the adop¬ 
tion was found to have taken place, but 
according to the custom governing the par- 
tiesitwas held to be in valid. The property 
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affected by the adoption was, however, 
non-ancestral, and the learned Judges 
consequently held that as the • adoptor 
was entitled to transfer his non-ancestral 
property to the adopted son without the 
consent of his collaterals, the adoption, 
though invalid by custom, should be viewed 
as a gift to the adopted son to take effect 
• after his death. It is unnecessary to de¬ 
cide whether the rule laid down in that 
Judgment can be regarded as a correct 
exposition of the law on the subject because 
the present case is distinguishable from 
that case. As pointed out above, even the 
factum of adoption has not been proved 
in the case before us, and there is, therefore, 
nothing in the deed which could by any 
stretch of reasoning be treated as a gift 
or a testamentary disposition in favour 
of Surat Singh. 

The result is that we accept the appeal 
and, reversing the decree of the District 
Judge, restore that of the Court of first 
instance. The plaintiffs shall recover from 
Surat Sir.gh the costs incurred by them 
in ‘ this Court as well as in the Dstrict 
Court. 

z. k. Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 8 of 1922. 

October 4, 1022. 

Present . —Mr. Ashworth, A. J. C. 

Musammat MAHESHA and other?— 
Plaintiffs—Appellants 

versus 

RAMESHAR and another 
v —Defendants—Respondents. 

Construction of document — Gift—Transfer by 
limited owner—Estate conveyed — Presumption- 
Burden oJ proof. 

Where a transferor has merely a limited in¬ 
terest in the property transferred and purports 
to dispose of the property itself, the presumption 
is that he intends to dispose of only his limited 
interest, and if it is sought to carry the disposi¬ 
tion further, it must be shown that he intended 


to dispose of more than that interest.” But Iof 
this purpose a positive declaration is not necessary. 
Regard may be had to the contest pf A the 
deed of transfer, and to the inaptitude of the 
words of transfer if applied to the transferor’s 
actual interest, [p. 296, col. 2.] 

Where a deed of gift executed by 2 Hindu widow 
began by stating the fact of an oral Will made by 
her husband, which gave her nothing more than 
a life-interest, but further stated that the donees 
would have all the proprietary powers of 
transfer in respect of the gifted property and 
would, generation after generation, remain .in 
possession and occupation of the same, because 
the Will gave them a remainder 

Held, that the deed of gift meant that . the 
absolute title arose from the addition of the life- 
interest gifted under the deed to the remainder 
devised by the Will, and \y as not of itself intended 
to transfer an absolute interest in the property 
gifted, [p. 296, col. 2.] ' • y 

Appeal from the aecree of the Subordi¬ 
nate Judge, Unao, dated the 20th January 
1922. : 

Messrs. A. P. Sen, H. K. Ghosh and 
Ishri Prasad , for the Appellants. 

Me'ssts. Hyder Hussain and Bisheshmar 
Nath Srivastava, for Respondent No. 1. 

• <4 

JUDGMENT.—This first civil appeal 
arises out of a suit brought by the three 
s .rviving daughters of one Jit Bahadur 
against Rameshar, husband of a fourth 
deceased sister ( Musaanmat Parbati,) and 
against the r mother Musammat Hubrani, 
for a declaration that a deed of gift exe- 
c ite-l by the latter 0:1 ibth Sep tend er 1912, 
so far as it transfers to the former an ab- 
s>1ute estate in a share of the zemindaii 
left by Jit Bahadur, will have no effect 
against the plaintiffs after their mothers 
death. 

The Officii ting Subordinate Judge dis¬ 
missed the suit on three findings as 

follows:— •. j 

1. The impugned deed of gift was exe¬ 
cuted in pursuance and execution of a family 
arrangement between the parties for the 
avoidance of future disputes ; 

2. the plaintiffs having accepted a trans¬ 
fer of Musammat Hurani's l ; f e-interest 
in certain property under the deed of gift, 
could not (by reason of operation of the 
principle of election) call in question the 
convey ance by the same deed of the absolute 
interest in other property to Rameshar; 

3. the plaintiffs by their conduct generally, 
and in particular by their onnssiou to 
impugn the deed of g'ft, had led the tie- 
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fendant to believe that they would not 
impugn it, and acting on this belief the 
defendant No. 1 had parted with his inter¬ 
est in part of the property gifted to him 
by the said deed of gift. 

AH these findings are called in question 

in this appeal. 

It is to be noted that the defendant 
in the lower Court also relied on an alleged 
oral Will by Jit Bahadur (referred to in 
the deed of gift) devising the fractional 
sham in Question (and indeed a larger 
fractional share) to the defendant No. 1 
as a remainder after the death ot his widow 
and the fourth daughter, wife of defendant 
No. 1. This oral Will was held not to be 
proved bv the lower Court and the res¬ 
pondent-defendant No. 1 has not relied 
on it in contesting this appeal. 

As to the first finding, the Subordinate 
Judge has not relied on. nor even mentioned 
any evidence in support of, the family 
arrangement set up, except such evidence 
as is afforded by the recital in the deed 
of gift now impugned, by the fact that 
the deed of gift was executed, and lastly 
by the subsequent conduct of the parties 
iu resoect of the deed of gift. Nc.ther 
the execution of the deed of gnt nor tl.c 
recital therein can be construed as evidence 
of a previous family anangcmeit. On tie 
contrary, the rec tal is destructive oi any 
plea of such a previous fam.ly arrange¬ 
ment. The deed of gift rl-i.dy states 
that it was executed by thewidow of J'*t 
Bahadui to prevent future disputes which 
might have the effect of jeopardising the 
disposal of her husband s property accord¬ 
ing to his Will and ardent wishes. H these 
had been any family arrangement 

rhe widow must have referred to 

it in the deed 01 gift. As to the 
conduct of the paities subsequent to 
the deed of gift, it showed acceptance of 
the de* d oi gift but it .s not shown how 
in any other way it could operate as evi¬ 
dence of the fact of a family arrangement 
previous to the deed of gift. Accordingly, 
the liist finding as to the existence of a 
family a rangemei.t preceding the deed 

of gift is incorrect. 

As to the second finding, assuming that 
section 35 of the Transfer of Property 
Act is applicable to the case in other res¬ 
pects, it is to be seen whether Musammat 
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Hubrani professed to transfer-ac absolute 
interest (that is to say, an interest contin¬ 
uing alter her death) to the defendant 
No. 1. If she did not do so, no question 
of election by the plaintiffs can arise. In 
construing the deed of gift I would draw 
attention to the following passage in Rord 
Halsburv’s of England, Vol. 13. 

page 12T t as succinctly setting forth the 
rules (f construction applicable to this c?.s°, 
They are indeed merely a particular appli¬ 
cation ot the general rules of eviderce 
contained in sections 91,92, and 114 ofthe 
Indian Evidence Act. 

“Where a testator has limited interest 
in property and purports to dispose 
of the property itself, the presumption is 
that he intends to dispose only of his limited 
interest, and if it is sought to carry the dis¬ 
position further, it must be shown that 
he intended to dispose of more than that 
interest. But for this purpose positive 
declaration is not necessary. Regard may 
behadtothecontext ofthe Will, andto the 
inaptitude of the testamentary limitation 
if applied to the testator’s actual in¬ 
ter est. ; * 

I have had a translation of the Will made. 
A careful study of it convinces me that it 
is impossible to say that the lady 
intended to dispose of more than her life- 
interest. She begins by stating the fact 
of an oral WII which gave her 1 ethirg 
more than a bfe interest. The fact that 
she savs that the donees have aud shah 
have all the proprietary powers of 
transfer in respect oi the gifted property 
and shall, generation after generation, 
remain in possess or. and occupation 
of the same must in view of the previous 
recital in the deed of an oral Will givirg 
them a reminder, mean that the absolute 
title arises from the addition of the life 
interest gifted under deed of gift to the 
remainder devised by the Will. The only 
words favouring an intention to dispose 
0 [ more than her life-interest is the expres¬ 
sion of her desire to prevent disputes aris¬ 
ing after her death which might pi event 
the oral Will and wishes o. her husband 
being carried out. It lies been suggested 
that disputes could not ev.t rely be pre¬ 
dated m less the w idow intended to give 
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an absolute estate by means of the deed 
of gift. It is, however, impossible to hold 
that she can have intended to give an ab¬ 
solute estate after reciting that she had only 
a life-interest herself. Putting the donees 
into immediate possession might well be 
a step in the direction of preventing future 
disputes. There is nothing in the Will 
to rebut the strong presumption that the 
widow only intended to give what she could 
give. The widow herself says that she made 
the W-ll under compulsion but even if this 
statement could be construed into an ad¬ 
mission that the Will evidences an inten¬ 
tion to transfer an absolute interest, her 
statement being parol evidence is not 
admissible to construe the deed of gift. 
1 hold, therefore, that the widow did not 
dispose of more than her life interest by 
the deed of gift and the principle of elec¬ 
tion does not arise. The transfer which 
the plaintiff' conduct may be said to have 
Co- firmed was only a transfer of the 
widow’s life interest. 


It has been urged by the respondent that, 
if this :s so, the plaintiffs have 1:0 cause of 
action in respect of a deed of gift which does 


not hurt them. Put under section j 2 of 
the. Specific Relief Act the j.laii tiffs :re 
e .titled to sue for declaration. 


1 ! hi strati on (e) of section 42 cover* 
the c : .se and it is oily necessary for the 
pl aintiffs to show that the defendant No. 1 
i-: interested to deny their title to possess 
the property if they survive the widow. 


There remains the question whether 
tue plaintiffs are estopped. There are 
two positions only which can he t :ken 
up. One is, that all the parties bel eved 
up to the date of suit that Jit Bahadur 
ha 1 lawfully devised by Will the reversion 
to the property in the manner mentioned 
in the deed of gift in suit. Jf this is the- 
position then there can be no question 
of estoppel as the plaintiffs could not have 
induced the defendant No. 1 to believe 
what he already believed and what they, 
the plaintiffs, believed. Another possible 
position is, that both parties knew that 
there was no effective Will by Jit Bahadur 
but chose to act on the supposition that 
tnere was one. In this case also there 
can be no estoppel. In any case the plea 


of estoppel must fail, because, when the 
defendant No. 1 parted with his interest 
in Basudha property to Rajah Shambhu 
Dayal to raise money to meet a dciee 
for ioreclosuie on some of the property 
gifted by the deed in suit, it cannct be 
said that he parted with it because he was 
deceived into beliviug that he had an ab¬ 
solute interes in the propci ty in suit. 
He should have been bom d to satisfy t! e 
foreclosure decree even if he held’oily 
a Lfe-interest in the property in suit. 

Bor the above reasons this appeal fails 
and is dismissed wi li costs. 

z * Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil, Am: at, No. 586 or 192^. 

April 20, 3923. 

Present:— Mr. Justice .Rindsav and 
Mr. Justice Sulaiman. 

RAM DAS RAI and others— 
Defendants—Appellants 

VCrSHS 

$ J : cik /; ABDUL GAKOOR and o thers— 
Pr.-\iNTii-Ts and Defendants— 
Respondents. 

Pre-emption—Emery in wajib-ul-arz— Presump- 
tion — Village owned by single proprietor _ Pre¬ 

sumption, whether rebutted. 

An entry in a wajib-ul-arz about the existence 
ol a custom of pre-emptien in a village is not 
xcLuttid by the mere icct that forty years or so 
neicie the time of the entry, the village was owned 
by a sm s!e person, for it is quite possible that the 
ei-Mcin might have grown up during that interval. 

Kulsumunvisa v. Kha l it Husain, so Ind. 
Cas. rT-o ; 17 A J,. 7. 345 ; , r. J‘. 1 ,. r. {A .) mo , 
distinguished. ' ’ 

Second appeal against a decree of tl.e 

District Judge, Ghazipur, dated the 21st 
December 1922. 

Mr. . 1 . l\ Pandeya, 1 or the Appellants 
JUDGMENT. -This is a ddendants ; 
appeal arising out of a suit for pre-emp¬ 
tion. '.’he Court of first instance dismissed 

tho suit. On appeal the learned District 
Judge has decreed it. 

The plaintiffs, in order to prove the cus¬ 
tom alleged, relied on an entrv i„ id- 
w:<)i.>-ul-arz of 1882 which firiu.a fe i 
raised a presumption of tin- existence of 
the custom, co rebut this evidence the 
defendants proved the fact that iu the year 
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1840 there was a single proprietor in this 
imhal, and, further, that no suit for pre¬ 
emption had ever been brought between the 
years 1840 and 1882. The learned D.slri.t 
judge has considered all the circumstances 
in the case and has weighed the evidence. 
In our opinion the circumstance of there 
being a single proprietor in 1S40 does not 
necessarily rebut the presumption of cus¬ 
tom raised by the entry in the wajib-ul-arz 
of 1882; as the learned Judge has pointed 
out, it was admitted in the written state¬ 
ment. that there had been numerous trans¬ 
fers and, therefore, it was possible that a 
custom might have grown up during that 
interval. In second appeal we find it im¬ 
possible to hold that the learned Judge 
was wrong in holding that the evidence 
adduced hv the plaintiffs hod not been 

sufficiently rebu11ed. 

lie learned Vakil for the appellants 
relied on the case of Kiilsumunnha 
v. Khaslat Husain (1). We may point 
out that in that case stress was laid on 
the circumstance that the learned Judge 
of the Court below was under a misappre¬ 
hension on a question of ia\\, namcl\, ‘■hat 
the fact that the property once was in 
the hands of a single proprietoi did not put 
an end to the custom. It was in view of 
that erroneous assumption that the Bench 
said tint, in the., peculiar circumstances 
o‘ that case, a question of law did .arise 
and they were justified in going behind 

llie findings of facts. . 

The result is that the appeal fails and 

is dismissed under O. XI, 1 , r. 11. . 

N H Appeal dismissed. 

(1) 50 Ind. Cas. 1701 *7 !*• J* 345 ! 1 U* P. 

I,. K. (A.) 1 V ). 

BOMBAY HIGH COURT. 

Appeat, from Appellate Decree No. 642 

or iQ2i. 

January 23, 1923. 

Present: —Sir Norman Macleoad, ICa., Chief 
Justice, and Mr. Justice Crump. 
SIIANICAR MAIIABLKSHWAR BHATT 
AND another—Plaintii-ts—Appei i.ants 

versus 

MANHTNATII SUBBA BAROVA and 

* others—Defendants Nos. 1 
TO 3 5 AND 8 TO 10—Respondents. 

Will, construction of—Bequest by Hindu leaving 


two sons—Half share to be given by first brother 
to second in certain event—Deed of transfer, whe¬ 
ther necessary— Succession Act (X 0/1865), s. no, 

aP A X Hindu Will provided that one of the two 
sons of the testator should give one-half ot the 
bequeathed property to the other if the latter 
reformed himself and lived amicably with his 
brother. The second brother lived respectably 
and in amity with the first brother for two or 
three years after the death of the testator and 
transferred his one-lialf share in the Property. 
The transferee brought a suit for possession against 
him also joining the first brother as a part}. 

It was urged in defence that the transferee had 
got nothing as the property could ^ 5 ° to f 
second brother without a deed of transfer 

the HM t that a Hindu Will of the above character 
should not be construed very strictly , tha 
section 11S of the Succession Act was applicable, 
and that on the happening of the uncertam 
„f the reformation of the second brother halt 
of the estate which under the Will got vested in 
the first brother, became vested in thesecondan 
his transferee was entitled to the same. U>... 299 » 
col. r.] 

Second appeal ■-'gainst the decision of 
the District Judge, Kanara, tn Appeal 
No. 128 of 1920. 

Mr. S. S. Patkar, for the Appellants. 

Mr. G. P. Murdcshtvar, for Respondents 

Nos. 1 to 4. • . 

JUDGMENT—We think the decree of the 
Trial Court must be restored. The learned 

Tudge was of opinion that the 2nd oefen - 
ant did not prove that, according to ™ 

terms of the Will of his father clef end an 
No. 3 was not entitled to any share 11 
plaint property. The Will, no doubt, rfanj 
ing by itself, is one which it world be very 
difficult to construe according t 

ideas, but it was clearly intended that 
if Veukatesh behaved himself 
he should eet half the share in his fatlnr s 
-irmiertv But the evidence shows tha 
whatever Vc-nkateslTs conduct may 
have been at the time the Will was vn !* e ' 
he was living in amity with his brother, 
uu1 presumably with his fati.er at the time 

the father died. The Judge says: It 

aooears from the evidence of Exhibit 39 
k witness for defendant No. 2 that aHe 
the death of the testator which took 
immediately cuter the a e 0 ' or ^ 

the two brothers lived in amitj to 2 - 3 

vears. There is no evidence to say tna 
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during this period defendant No. 3 was not 
leading a respectable life.” 

The condition in the Will was that Ven¬ 
katesh should.turn to good ways and reside 
with Manjunath respectably* then only 
Manjunath should give the other half to 
Venkatesh. It was open to Manjunath 
to prove that the uncertain event, on the 
happening of which half the share was 
to go to Venkatesh, had not happened. 
But we find from Exhibit 38, which was 
his conveyance to the 1st defendant, that 
he admitted that, in accordance with the 
father’s Will, himself and Venkatesh were 
together enjoying the below described 
property as rightful owners. Therefore, 
when he sold his half share to the 1st de¬ 
defendants he could not possibly have 
imagined that he was keeping the other half 
lor,^ himself. In any circumstances, the 
plaintiffs who derived title from Ven¬ 
katesh are entitled to succeed. 

The learned District Judge seemed to 
consider that half the shore in the prop¬ 
erty could not possibly go to Venkatesh 
without a deed of transfer, but I should 
not be disposed to take such a strict view 
of the construction 01 a Hindu Will of 
this character. I think, that the pro¬ 
visions of section. 1 iS of the Succession 
Act would apply, that on the happening 
of the uncertain event half the estate 
which, undci the testator’s Will, vested 
in Manjunath would become vested in Ven¬ 
katesh. The appeal is allowed, the decree 
of the lower Appellate Court set aside and 
that 01 the Trial Court restored with < osts 


throughout. 

N. H. 


Apbeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 130 of 1922. 

January 4, 1923. 

Present: —Mr. Kanhaiya Lnl, J. C. 

NAN D KISHOR E — Pi.a 1 ntiff 
—Appellant 
. . versus 

KISHORT LAI, and others 
—Defendants — Respondents. 

Arbitration — Reference to several arbitrate} s 
— Award made by some arbitrators, validity oj. 
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, 0^ a reference to several arbitrators together, 
when there is no clause providing for an award 
made by less than all the arbitrators being valid, 
each of them must art personally in performance 
of the duties of his office, as if he were the sole 
arbitrator; for, as the office is joint, if one refuse 
or omit to act, the others can make no valid award. 
It is not enough that all the arbitrators join in 
deliberations, for the concurrence of all the arti- 
trators in the award is essential, and an award 
made by some only of the arbitrators is invalid. 

United Kingdom Mutual Steamship Assistance 
Association v. Hcusten, (1896) 1 Q. B. 567 ; 65 
L. J. Q. E. 484, Gurupathappa v. Narasingafpa, 
7 M. 174 ; 2 Ind. Dec. (n. s.) 707, Muhammad 
Alid v. Muhammad Asghar, 8 A. 64 ; A. W. N. 

. (188P) 2 ; 4 Ind. Dec. (n. s.) 1068, Laid v. 
Aldus Satned, 17 'Ind. ’ Cas. 320; 16 O. G. 
94, Gur Bakhsh Singh v. Chutta Singh, 47 Ind. 
Cas. 960; 5 O. L. J. 471, J.achhman Prasad v. 
Pran Nath, 65 Ind. Cas. 339; 8 O. L. J. 585; 
(1922) A. I. R. (O.) 108, relied on. 

Appeal from a decree of the District 
Judge, Rai Bareli, dated the iSth January 
1922, confirming that of the Subor¬ 
dinate Judge, Partabgarh, dated 25th July 
1921. 

Dr. J. N. Misra, for the Appellant. 

Mr. Radha Krishna Srivistava, for 
Respondent No. 4. • 

JUDGMENT.— -There was p dispute bet¬ 
ween Nand Kish ore and the reversionary 
heirs of Mtisammat Sunder in regard to 
certain property left by Miisannmt 
Sunder which was referred to arbitration. 
The agreement of reference v.as signed by 
N.md Kishore and one of the reversionary 
heirs and provided for the settlement ef 
the dispute by four arbitrators and 
p sir punch acting together. There was 
no provision that, in the case of a difference 
of opinion between them, the opinion of the 
majority was to prevail. All the five ar¬ 
bitrators entered into the reference but 
the award nude was signed bv only four 
of them. The .Courts below found that 
the fntli man did nut sign, because he did 
not concur in the award. 

As stated by Russell, on a reference to 
several arbitrators together, when there 
is no clause providing tor an award made 
by less than all being valid each of them 
must act personally in performance of the 

duties of his office, as if he were the sole 
arbitrator ; for, as the office is joint, if one 
refuse or omit to act, the others can make 
no valid award. (Russel on Arbitration, 
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9th Edition, page 168). In United 
Kingdom Mutual Steamship Assurance 
Association v. Houston Co. (i) it was held 
that where a matter in dispute was re¬ 
ferred to the decision of three arbitrators 
it was necessary that all the three must 
concur in the making of the award and that 
the award made by two of them only was 
bad In Gurupathapha v. Narastngappa 
(2) and Muhammad Ahid v. Muhammad 
Asghar (3) it was similarly held that 
in the absence of a provision that a de¬ 
cision bv a majority of the arbitrators 
should be binding or that an umpire could 
be appointed in case of a di(Terence o 
opinion between the arbitrators, an award 
made by some of the arbitrators could 
not be upheld. In Laid v. Abdus 
Samed { 4), Gar Bakhsh Singh v. Chnlta 
Singh (5) and Lachman Prasad w Pran 
Nath (6) a similar view was taken. 

The agreement in the present instance 
provided that whatever decision was given 
bv the arbitrators, pnnehas and sarpunUt 
included, about the property 111 dispute 
shall be acceptable to and be binding on 
the parties. An agreement must be taken 
for what it is worth, and if it does not men- 
tion that an award by a majority would 
be valid, the award should be made b\ .-.11 
the arbitrators unanimously. It is not 
enough that all the arbitrators join m the 
rch'bei atir-ns for the concurrence ot all 
the arbitrators in the award is m such a. 
case essential. I 4 : is unnecessary to coi.- 
.id r the effect of the award on the P«- 
who did not join in the reference. 

The appeal fails and is dismissed with 

L k . . 1 p/><’.t i di*’■* Sl ’d- 

(i) (1S96) 1 Q. B. S67; 05 b. J O- l s t- 
7 \I 171; 2 In<l. Dec. (N. s.) 70;. 

(3) S 7 A. Oi; A. W. N. f 1S86) 2; 1 Tnd. Dor. (a. s.) 

V1V17 I ml. Cas. -,»o; 16 O. C. 9-1 • 

• ,) a 7 Ind. Cas. 960; 5 O. L. J - J 7 1 • 

9,; In.l. CV. 8 o. L- J- 5 8 f'I ( l 0 ^) 

] 1*. Ki ) 10", 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 144 of 1922. 

March 8, 1923. 

Present' —Mr. Justice Rafique. 

Firm KIDAR NATH RAJNARAIN 
— Pl a». nti ff — App Ella nt 

versus 

The EAST INDIAN RAILWAY — 

D efend ant—Respondent. 
Railways Act {IX of 1890), Sell. II, eh 
(k)— Risk-Note X—Article not ‘’excepted. — 
Railway Company, liability of —Momi moti>, 
whether "excepted." 

If an article consigned to the Railway 
Company is not in fact one of the excepted arti¬ 
cles mentioned in Sch. II to the Railways 
Act, the mere fact of giving the Risk Note X in 
respect of it does not exonerate the Railway 
Companv from liability in case of its ioss. 

Momi motis, or wax pearls, are only wax with 
thin coverings of glass over them and as such 
cannot be called "articles made of glass 
cannot, therefore, be said to be articles falling 
under clause (k) of the Second Schedule to the 

Railways Act. n 

Saminadha Mudali v. South Indian Railway 

Company, (» M. 4 20 ; 2 Ind * Dcc ‘ f N * 
relied upon. . ., 

Civ.l revision from an order 01 the 

Judge, Small Cause Court, Agra, dated 

the 3rd August 1922. 

Dr. K. N. Katju , for the Applicant. 

Mr. L. P. / utshi, for the Opposite Party. 

JUDGMENT—This is an application 
in revision by 0 Him styled the nim oi 
Kidar Natli-Raj Nf.rain from a decree 01 
the Small Csiuse Court Judge ft Agra, 
dbmssing their claim for dimftgcs egamst 
the East Indian Railway Compaiy. 

The case for the plaintiff firm was tha 
thev bought si me aiticles at Calcutta 

through their agent. who consigned three 

boxes to them at Agra. Oi e of the boxes 
was lost in transit, and hence the claim 
for the price of the goods contained « 
that box. The defence of the Railway 
Company was that as the consignor had 
„iyen a Risk Note they were not liable tor 
the loss. It was further pleaded that the 
goods consigned to Agra were glass beaus 
which came under the excepted articles 
mentioned in the Second Schedule of the 
Railway Act under clause (if). The earned 
Judge of the Small Cause Court held 
that the lost goods fell under clause (#)> 
and the consignor having chosen to give 
the RiskNote X, the Railway Company was 
not liable. The claim was accordingly dis- 


I 
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missed. In revision the contention for the 
plaintiff firm is that the lost goods do not 
fall under clause (k) of the Second Schedule 
of the Railway Act. If they do not fall 
under the said clause, the giving of the Risk 
Note X by the consignor dees not exonerate 
the Railway Company from liability. 
The clause (k) mentions the articles which 
are described as “ excepted articles 
They are pearls, jewellery and all articles 
made of glass, china or marble. 

The lost goods, though described in the 
Risk Note given by th consignor as glass 
beads, are really what are called in the 
vernacular os viomi motis, that is, wax 
pearls. 

It is contended on behalf of the Railw ay 
Company that the wax pearls would not 
fall under clause (cl) of the »Second Schedule 
but they would come under clause (/,•) 
because the covering of the pearl is of thin 
glass. Some of the wax pearls were pro¬ 
duced in the Court below and are on the 
record. On examining them it appears that 
the major portion of the constitution of the 
wax pearls is wax and there is only a thin 
covering of glass over the w'ax. I do 
not think that these wax pe?.rls can 
properly be described as articles made of 
glass. In a similar case w here the question 
W'as whether an article w r as of pure 
silk or manufactured silk, the Madras 
High Court held that where a manu¬ 
factured article contained only i-8th of 
the silk and 7-8U1 of cotton the article 
could not be said to be made of 
manufactured silk (vide Saminadha 
M udali v. South Indian Railway 
Company (i). But it is, however, 
contended on behalf of the Railway Com¬ 
pany, that as the consignor has given 
the Risk Note X,the Company is not liable. 
A perusal of the Risk Note X shows that 
it relates to the excepted articles men¬ 
tioned in Sch. II of the Railways Act. 
If the article in respect of which the Risk 
Note X was given was not one of the ex¬ 
cepted articles, the mere giving of the 
Risk Note X would not take away the lia¬ 
bility of the Railway Company. I, there¬ 
fore, hold that the Railway Company is 
liable for the price of the lost goods. The 
application is allowed^ The decree of the 

(i) 6 M. 420; 2 Iud. Dec. (w. S.) 372. 


Court below is set aside, and the claim 
of the plaintiff firm is decreed for Rs. 250. 
Costs in proportion to success and failure 
are allowed to parties, 
z. k. &n. h. Application allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil, Appeal No. 35 or 1922. 
December 20, 1922. 

Present; —Mr. Daniels, A. T. C., ana 
Mr. D.ilr.l, A. J. C. 

Babu LAI, BAHADUR—Plaintiff 

—Appellant 
versus 

PASPAT PRASAD and others— 

D E FE ND A NTS — RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 2 
(tl), 28 (5)— Hindu joint family — Insolvency 
of member—Share of insolvent, whether vests 
in Receiver — Partition, Receiver, whether can 
sue for. 

The definition of the word “property ” in ac¬ 
tion 2 Id) of the .Provincial Insolvency Act is not 
exhaustive. It was inserted to make it clear 
that certain kinds of propety which do not actually 
belong to the insolvent arc to be treated as his 
property for the purposes of the Insolvency Act, 
c. g., property over which he may have a power 
of appointment exercisable for his own benefit, 
[p. 302, col. 2.] 

Under section 28 (3) of the Provincial Insolvency 
Act, the only property which is exempted front 
the scope of adjudication is property o! the insol¬ 
vent winch is exempted in execution of a decree, 
Cl>. 302, col. 2.3 

The right, title and interest of a Hindu co- 
sharer in joint family property may be attached 
and sold in execution of a decree obtained 
against him personally, [p. 302, col. I .] 

JJecudyal Lai v. Jugdeef ’ Narain Singh, < 
C. iyS; t C. L. R. 4*;; 4 !. A. 247; 3 Sar, 

P. C. J. 73 °; I Sixth. P. C. J. 468; i Iud. Tur 
004 ; 1 Iud. Dec. (x. s.) 715 (p. C.). followed 

Therefore, such right, title and interest 
is ‘‘property” of the insolvent which vests in 
the Receiver on insolvency, and the Receiver 
is entitled to sue for its partition. lP- 302, col - 1 

Anant Singh v. Kalka Singh, 38 Ind. Cas. 52O 
3 O. I,. J. 065, dissented from. 

Appeal iron! a decree of the Subordi¬ 
nate Judge, Gouda, dated tl1e2-F.i1 March 
1922. 

Mr. Haider Hussain, for the Appellant. 

Mr. L. S. Misra, for Respondent No, »>„ 
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Mr. Ram Prasad, for Respondents Nos. 4 
and 7. 

Mr. Hari Huy Sarin, for Respondents 
Nos. 8 to 11. 

JUDGMENT.—The plaintiff -who is the 
central Nazir of the Court ot the District 
Judge of Gouda has been appointed Re¬ 
ceiver of the property of an insolvent, 
Paspat Prasad. The defendant, Paspat 
Prasad,is a member of a joint Hindu family 
and has a share in joint family prop¬ 
erty. With the permission of the Dis¬ 
trict Judge the. Receiver instituted the 
present suit in the Court of the Subordi¬ 
nate Judge of Gouda for partition of the 
share of the insolvent. This suit was 
dismissed on the ground that the undivid¬ 
ed share ot a co-pnrcener in joint Hindu 
family property was not property as de¬ 
fined in section 2 ( d ) of the Provincial 
Insolvency Act, 1920. The learned Judge 
relied on a decision ot this Court reported 
as A nanl Singh \. Kalka Singh (1). Iu 
that case the property was not alienable 
but the learned Tudc.e who decided the 
case went further and held that a Receiver 
cannot be appointed in respect of an insol¬ 
vent’s undivided share in the property ot 
the joint Hindu family of which he is a mem¬ 
ber/ The remark? on the point 111 issue in 
the present appeal were obiter because 
the reported case could have been decn.ec 
on the other point ot ip.alienability cMK- 
pronertv. Referring to the iefuition given 
in section 2 we find that the word used 
in defining the term property is in¬ 
cludes " and nut '* means and, therefore, 
the definition is not exhaustive 1 lie 
definition was inserted to make it cleci 
that certain kinds of propeity which do 
not actually belong to the insolvent are 
to be treated as his property for the pur¬ 
poses ot the Insolvency Act, c.g., property 
ot er which he ma> hat e a power of appoint¬ 
ment exercisable for his own be net il. 
As far back as 1877 it was held by the 
Privy Council that the right, title and in¬ 
terest of one co-sharer ?n joint ancestra. 
c-tate mav be attached and sold 111 exe¬ 
cution to satisfy a decree obtained against 
him personally uud-T th* Mitakshara 
Law . Deendyal Lai v. Jugdeep Naratn 


.,j 48 lad Cas. 5sb; 3 C. L. J. 655. 


u • • » .... . . y*i 

Singh (2). If is clear, therefore, that an 
undivided member has an interest in • 
ancestral property and that wouid amount to 
“ property ” as defined in the Insolvency 
Act. Under section 28 (5) of the Act the • 
only property which is exempted from the 
scope of adjudication is property of the 
insolvent which is exempted by any 
enactment from liability to attachment 
and sale in execution of a decree. 

We have seen that a share in joint 
family property is not saved from 
such attachment and sale and is, there¬ 
fore, not outside the jurisdiction of the 
Insolvency' Court. We arc of opinion, 
that Paspat Prasad’s share . in joint 
family property did vest in the Receiver 
who could, therefore, sue for its partition. 

I11 the result, we set aside the decree 01 • 
the lower Court and remand the suit to it 
under O. XU. r. 23 Civil Procedure’ 
Code, for trial on the merits. Costs here 

and heretofore shall abide the result. 

z K Cause remanded. “ 

t 

(2) 3 C. 198: I C. I,. R. 49: 4 I-A. 247; 3 Sar. . 
P. C. j. 73 °J 3 Suth. P. C. J. 468. 1 Ind. Jur. 
O04; I Ind. Dec. (N. S.) 715 (* • C.). 




BOMBAY HIGH COURT. 

Civil, Extraordinary Application 

No. 281 of 1922. 

January 19. i<> 2 3 - . , 

Present :—Sir Norman Macleod, Kt., CJuer 
Justice, and Mr. Justice Crump. 

DEV CHAND CHATRAJI— 

Plaintiff—Applicant 

versus 

JAMSEDJI SHAHPURJI— 

DEFENDANT No. I—OPPONENT. 

Limitation Act (IX of 1908), ss. 19* 20 21-- 
Joint debt—Part payment recorded by one defend 
sinned by other—Acknowledgment. 

•Where two persons are liable on a debt cm- 
bodied in a Lata and they make payments 
towards satisfaction of the debt, it is not necessary 
that both should make entries in the creditor s . 

b °If k ouc 1 of 5 two joint contractors has done any¬ 
thing which-starts a new period of limitation, 
then that new period starts only « against!him. 
not as against his joint contractor, [p. 303, co1 -?•» 

In a suit for recovery of money due on an entry 
made in the plaintiff's bodk by boththedefendante 
it appeared, that part payments had..been made. 
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which appeared in the handwriting of one of the 
defendants with the signature of the other added: 

Held, that the payment clearly amounted to 
an acknowledgment that the liability was con¬ 
tinuing and both the defendants were jointly 
liable [p. 303, col. 2 

1 Application praying for the reversal of 
tin decree passed by the First Class Sub- 
Judge, Surat, in Small Cause Suit No. 
1331 of 1921. 

Mr. M. B. Dave, for the Applicant. 

Mr. N. K. Mehta, for the Opponent. 

JUDGMENT. 

• Macleod, C. J. —One Sorabji Rustomji 
and Jarnsedji Shahpurji signed an entry 
in the plaintiff's book to the effect that 
they had borrowed Rs. 599 which they 
promised to pay. Payments were made on 
account, which appeared in the handwriting 
of Sorabji, with the signature of Jarnsedji 
Shahpurji added, 'ihe plaintiff relied upon 
these entries ns saving limitation under 
section 20 of the Limitation Act. The 
learned Judge held that the claim against 
Jarnsedji, the 1st defendant in the suit, 
was time barred ; and that, although he 
was present at the time when the payments 
were made, still ns he had not himself writ¬ 
ten the fact that lie made the payment 
the payment could be of no use against 
him as part payment in his own hand. 
If that view were correct then it would be, 
in my opinion, a very startling interpreta¬ 
tion of the law. Where two persons are 
liable on 0 debt embodied in a khata and 
they make payments towards satisfaction 
of the debt, then i t would be absurd to 
suppose that the law required that it would 
be necessary that both persons should make 
entries in the creditor's book. Section 20 
of the Limitation Act prescribes 
that when part of the principal of a debt 
is, before the expiration of the prescribed 
period, paid by the debtor or by his agent 
duly authorised in this behalf, a new period 
of limitation shall be computed from the 
time, when the payment was made ; 
provided that, in the case of part payment 
of the principal of a debt, the fact of the 
payment appears in the handwriting of 
the person making the same. 

By section 21 (2) nothing in sections 19 
apd 20 renders one of several joint con¬ 
tractors chargeable by reason 011I3’ of a 
written acknowledgment signed, or of a 
payment made by, or by the agent of, 


any other or others of them. The effect 
of that is that if one of two joint con¬ 
tractors has done anything which starts a 
new period of limitation then that new 
period starts only as against him, not as 
against his joint contractor. 

In this case, however, Jarnsedji authoris¬ 
ed the 2nd defendant to make payments 
towards the reduction 01 the joint debt, 
and signified that not only by being pre¬ 
sent when the payment was made but 
by signing underneath. In my opinion, 
that clearly amounted to an acknowledg¬ 
ment that the liability was continuing. 

Section 19 provides for an acknowledg¬ 
ment in writing. Section 20 provides other 
means by which a debt can be kept aiive. 
But those acts which are mentioned therein, 
which, if dene by a debtor will start a 
fresh period of limitation, are acts which 
in effect constitute an acknowledgment 
of the liabilitv. 

90 

I think, therefore, that the Rule must 
be made absolute and there must be a oec- 
ree against the 1st defendant also with < 
costs throughout. 

Crump, J.- I agree. Upon the facts of 
this case I have no hesitation in holding 
that when defendant No. 2 paid the sum 
of Rs. 10 on Ashad Sud the 6th, lie made 
that payment as the agent of defendant 
No. 1. That defendant No. 1 authorised 
him in that behalf is clear from the 
circumstances that lie himself was present 
at tlie time and that he affixed his 
signature below that of Sorabij'; It follows, 
therefore, that as regards defendant 
No. 1, there was a payment made by 
an agent duly authorised by him, and 
further that the ract of that payment appears 
in the handwriting of the person making, 
it, that is to say the agent of defendant 
No. 1. llierefore, a fresh period of limita¬ 
tion starts as against defendant No. 1 
as from that date. 1 find nothing in section 
21, which has been invoked in argument, 
to militate against that view. I agree 
therefore, with the order proposed. 

k. 5 . d. Rule made absolute. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 53 of 1922. 

December 22, 1922. 

Present: —Mr. Kanbaiya Lai, J. C. 
ABDUL HAKIM and others— 
Plaintiffs—Ap pellants 

versus 


SAJJAD HUSSAIN— 

Defendant—Respondent. 

Mortgage — Redemption*—Clog on equity of 

redemption—Long term—Onerous conditions . 

A mortgagee cannot be allowed to fetter re* 
demption by terms which are unreasonable ^ or 
oppressive. An agreement made at the time 
of the mortgage between a mortgagor and the 
mortgagee cannot operate to make that mort- 
gage irredeemable. Incidental to every mortgage 
is the right of the mortgagor to redeem it. which 
is called his equity of redemption. The right to 
redeem is so inseparable an incident of a mortgage 
that it cannot be taken away by an express agree¬ 
ment of the parties that the mortgage shall not 
be redeemable or that the right shall not be 
exercised except in a particular manner or under 
certain onerous conditions. If the conditions .ire 
one-sided and designed to thwart or defeat redemp¬ 
tion, equity will interpose in favour of the “° rt ‘ 
gagor and relieve him of the oppressive conditions 
which unreasonably hinder redemption without 
interfering with what might really be due to the 
mortgagee on account of the principal and into ~ 
secured by the mortgage. IP- 3 0& * c® 1 * lm » 


A long term may not by itself operate as a clog 
oil the equity of redemption but where such a long 
term is accompanied, by other conditions, rendering 
redemption extremely difficult and onerous 
without any corresponding benefit to the wot 
01 ,/nr the mortgagee cannot be allowed to take 
advantage of those conditions to defeat the right 

of redemption. fp. 3 ° 7 « c °b *•- 


Each case must, however, be decided on its 
own iacts and circumstances. There is nothing 
more dangerous and misleading than to apply 
the inferences to be drawn from one set of tacts 
to the facts and circumstances proved elsewhere. 

fp. ^07, col. 1.] , 

A mortgage was made for a period of ioi years 
and it was provided that the mortgagee would 

remain in possession for that period and enjoy the 

usufruct in satisfaction of interest agreed upon bet¬ 
ween the parties and that on the expiry oi the said 
period the mortgagor would be entitled to obtain 
possession of the mortgaged property on payment 
of three times the principal money. There was 
a further provision that the mortgagor would 
not be entitled to a rendition of accountsi or the 
re-payment of the surplus profits 1: any, but that 
the mortgagee would be entitled to claim any 
deficit from the mortgagor. The net profits of til 
mort--aged property were estimated and found 
10 be sufficient to pay the interest settled to be 

’ that these covenants taken together 
operated as a clog on the equity of redemption 


and that the mortgagor was entitled to claim 
redemption before the period fixed in the mort¬ 
gage. [p. 306, cols. 1 & 2.] 

Durga Singh v. Muhammad Raza Husain 
Khan, 25 Ind. Cas. 912 ; 17 O. C. 313, Mathura 
Prasad v. Harakh Narain, 53 Ind. Cas. 770; 

22 O. C. 191 j 6 0 . L. J. 474 I 1 u - P. : L. R. 

(O.) 88, Ram Das v. Swami Dayal, 57 Ind. Cas; 
553 I 23 O. C. 108, Sohan Lai v, Kunwar, 61 
Ind. Cas. 962 ; 8 O. L. J. 136. Sardbdawan 
Singh v. Bijai Singh, 24 Ind. Cas. 705; 36 A. 
551; 12 A. L. J. 927 and Mohammad Sher Khan 
v. Raja Seth Swami Dayal, 6b Ind. Cas. 853; 44 
A. 185; 30 M. L. T. 220; 9 O. L. J. 81; 42 M. L. 
J. 584; 25 O. C. 8; 20 A. L. J. 476 ; 35 C. L. J. 
468; 24 Bom. L. R. 695; (1922) A. I. R. (P. C.) 
17; (1922) M. W. N. 378; 4 U. P. L. R. (P. C.) 50 
(P. C.), referred to. 

Saheb Bakhsh Singh v. Mohammad Ali Moham¬ 
mad Khan, 58 Ind. Cas. 115 ; 7 O. L. J. 3 S 9 * 
Zulfiqar Ali v. Suraj Prasad, 68 Ind. Cas. 

9 O. L J. 365 I (1922) A. I. R. (O ) 221 and 
Genu Tukaram Taphir v. Karaycn Raghu lam- 
hane, 59 Ind. Cas. 258 ; 45 B. 117:22 Bom. L. 
R. 1147, distinguished from. 

Appeal from a dtcree of the Third 
Addition? 1 District Judge, Lucknow, dated 
the 8th December 1921, upheld mg a dcuee 
of the Miinsif, Ramzanehighat, dated the 
11th August TU2c. 

Messrs. Bishcshwar Nath Srivasiaza 
and Hydcr Hussain, lor the Appellants. 

Mi. A. P. Sen, for the Respondent. 

JUDGMENT.—This ax>peal orises cut 
of a suit ior redemtion, 2nd the question 
lor consinertion is whether the covenants 
contained in the deed of mortgage impose 
a clou on the equity of redemption and, 
<0 iar~as thev impose such a clog, are legal¬ 
ly enforceable. The mortgage was 
effected by Wazir Ali and certain other 
persons in favour ol Mac.ho Dayal in lieu 
or Rs. 8 , 3-4 on the 17th January 1882. 
The property mortgaged was an 10- 
rupees lo-annas share out of 72-rupees in 
the village Mitai. The mortgage was made 
for a period of 101 year.., and it wa< pro¬ 
vided that the mortgagee shall remain 
in possession for that period and enjoy 
the usufruct in staisfaction of interest 
ot Rs. 8-8 -g per cent, per annum and 
that 011 the exp ry ot the said period the 
mortgagors would be entitled to obtain 
possession of the mortgaged property 
on payment of three times the principal 
money There was a provision that tie 
mortgagors shall not be entitled to a ren¬ 
dition of accounts or the re-payment of the 
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surplus profits, if any, but the mort¬ 
gagee would be entitled to claim any 
.deficit, accruing on the mortgage, from 
the mortgagors. The net profits of the 
mortgaged property were then estimated 
at Rs. 707-8-0 and that amount was suffi¬ 
cient to pay the interest settled to be pay¬ 
able. 

The plaintiffs are the representative s- 
in-interest of the mortgagors and seek to 
redeem a portion of the mortgaged property 
on payment of a proportionate part of the 
mortgager money. Their allegation is that 
the covenant postponing redemption till 
the expiry of the period of lot years and 
requiring the plaintiffs to pay three 
times the principal money secured by the 
mortgage at the time of redemption, along 
with certain other conditions, hindering 
the plaintiffs from claiming accounts or 
surplus profits, were entered to clog and fetter 
the equity of redemption and were not legally 
enforceable. They also state that the net 
profits of the mortgaged property have been 
more than sufficient to satisfy the principal 
pud interest due on the mortgage and that 
a surplus of Rs. 13,665-5-0 was due to them. 

Tn2 suit was filed in the Court of the 
Subordinate Judge of Bara Banki and 
was valued at Rs. 1,209-5-4, being a pro¬ 
portionate part of the mortgage-money 
..payable by the plaintiffs. The learned 
Subordinate Judge found that the plaintiffs 
were not entitled to claim a rendition 
of accounts or surplus mesne profits. 
The suit vvas subsequently transferee! by 
an order of the District Judge to the Court 
of the Munsif of Rumsanehighat and by an 
application made on the 15th July 1920 
the plaintiffs reduced the valuation of the 
suit from Rs. 1,209-5-4 to Rs. 1,018-10-0 
and contended themselves with pressing 
their claim for redemption 011 payment 
of any sum that might be found due to the 
defendant, who represented the interest of 
the mortgagee in the mortgaged property. 
In fact, the claim tor surplus profits, ori¬ 
ginally laid in the plaint, was given up by 
• the plaintiffs in the Court of the first ins¬ 
tance and never re-asserted cither in the 
Court below or in this Court. 

Tne defendant pleaded that the inten¬ 
tion of the original mortgagors and the 
mortgagee, Mad ho Dayal, was that the 
latter should purchase such portion of the 


village at the rate of 8§ per cent, per annum 
profits, then current for sales, as might be 
sufficient to pay the prior debts due .by 
the former, tlict for fear of pre-emption 
the mortgagee agreed to take a mortgage 
for 101 years at the rate provided for the 
sale, and that the covenants contained 
in the deed of mortgage were not secured 
by undue influence and were valid and 
enforceable. 

The learned Munsif who tried the suit 
came to the conclusion that the mortgage 
was taken in preference to a sale to avoid 
pre-emption and that no undue influence 
was exercised in obtaining the terms 
specified in the deed of mortgage. He 
accordingly held that the suit was pre¬ 
mature and dismissed the claim. The 
lower Appellate Court upheld that decree. 

The terms of the mortgage were clearly 
intended to impose obstacles in the way 
of redemption. It is not asserted that 
the mortgage was really intended to operate 
as a sale. On the other hand, a mort¬ 
gage is said to have been preferred in order 
to obviate a claim for pie-emption, but 
certain terms and conditions were devised 
which were to render redemption difficult, 
if not practically impossible. In the first 
place, the mortgage provided for the payment 
of interest on the mortgage-money at the 
rate specified therein, but the mortgagors 
were deprived of the right to claim accounts 
or surplus mesne profits ii the profits 
realised from the mortgaged property 
exceeded at any time the interest payable 
on the mortgage-money. On the other 
hand, the mortgagee was empowered to 
claim any deficit that might accrue and 
add the "same to the mortgage-money 
at the time of redemption. In the second 
place, the mortgagee was to keep posses¬ 
sion of the mortgaged property on 
terms, so advantageous to himself and 
disadvantageous to the mortgagors, for 
a period of 101 years. In the third place, 
he was- to get in addition to his interest 
any excess profits, which he. might be able 
to realize during the subsistence of the 
mortgage and three times the amount of 
the principal money, if redemption was 
claimed after the expiry of the above 
period. It is stated on behalf of the mort¬ 
gagee that the market-value of the mort¬ 
gaged property would still leave a consider- 
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• able margin lor the mortgagors to have 
redeemed the mortgage after the expiry of 
the above period in spite of the disadvan¬ 
tageous terms which were imposed by the 
mortgage, but at this distance of time it 

• is not possible to say what the price would 
be in 1983. 

; A mortgagee cannot be allowed to fetter 
redemption by terms which are tmreason- 
- able or oprcssive. An agreement made 
at the time ot the mortgage between a 
mortgagor and the mortgagee cannot ope¬ 
rate to make that mortgage irredeemable. 

Incidental to every mortgage is the right 
of the mortgagor to redeem’ it, which " is 
called his equity of redemption. The right 
to redeem is so inseparable an incident 
of a mortgage that it cannot be taken away 
. bv an express agreement of the parties that 
the mortgage shall not be redeemable or 
that the right shall not be exercised 
except in a particular manner or under 

certain onerous conditions. If the condi- 

• lions are one-sided and designed to thwart 

• or defeat redemption, equity will inter¬ 
pose in favour of the mortgagor and relieve 
him of the oppressive conditions which 
unreasonably hinder redemption without 
interfering with what might really be due 
tn the mortgagee on account of the prin¬ 
cipal and interest secured by the mortgage. 

.there could have been no object in fixing 
such a long term for redemption and re¬ 
quiring the mortgagors to pay three times 
the principal sum secured by the mortgage 
in addition to any deficiency in the interest, 
which was to be paid out of the profits, 
unless the intention was to hinder redemp¬ 
tion by rendering the same extremely 
onerous to the mortgagors. A long term 
rnav not by itself operate as a clog on the 
equity of redemption, but where such a 
long term is accompanied by other con¬ 
ditions, such as exist in this case, render¬ 
ing redemption extremely difficult and 
onerous without any corresponding benefit 
to llie mortgagors, the mortgagee cannot 
be allowed to take advantage of those 
conditions to defeatthc right of 
redemption. As observed in Durga 
Singh v. Muhammad Rasa Husain Khun 
(1) «• mortgagor cannot compel the 

mortgagee to accept payment of the mort¬ 
gage-money before the date fixed ioi 

2$ lad. Cas. 912; 17 0 . C. 313. 




f 


redemption where there is a covenant 

m the mortgage-deed that re¬ 
demption shall not take place be¬ 

fore that date, but where the effect of 
a covenant is tn postpone redemption for 
an undul\' long period without any • corre¬ 
sponding advantage to the mortgagor dr 
there are circumstances indicating that‘the 
covenant postponing redemption ■’ is 

unreasonable and oppressive and - intended 
to fetter the right to redeem, a Court may 
allow redemption irrespective of that Icrtli 
as it may deem fit. In Mathura Prasad 
v. Harakh Narain (2) where a mortgage- 
deed provided that redemption shall take 
place after 90 years on payment of double 
the amount cf the principal sun. secured, 'it 
was held that the covenants taken- tdge- 
ther practically clogged the equity of re¬ 
demption and could not be enforced except 
in so. far as to allow the mortgagee reason¬ 
able interest to make tip for the deficiency 
in the profits. In Ram Das v. Swank 
Dayal (7) a covenant precluding the mort¬ 
gagor from redeeming the' mortgage for 
a period of 70 years, where the profits from 
the mortgaged property • were dispro¬ 
portionately large, was similarly • hejd 
to be oppressive and unreasonable and to 
operate as a clog 011 the equity of redemp¬ 
tion. I11 Bohan Lai v. Kunwar (4) and 
Sarabdaman Singh v. Bijai Singh (5) a co¬ 
venant postponing'redemption for a long 
term with a condition that the mortgager 
would not be entitled to redeem out of the 
borrowed money was similarly held to 
be unenforceable. The decisions in Saheb 
Bakksh Singh v. Mohammad AH Moham¬ 
mad Khan (0) and Zulfiqar 'Alt v. 
Suraj Prasad {y) do not help the defend¬ 
ants, because in the former case the mort¬ 
gage was made for a period of thirty years 
and the interest secured exceeded ! the 
profits recoverable from the mortgaged 
property and in the latter case a long term 
was agreed upon in consideration of the 


474: 


(2) 5} Iud. Cas. 770; 22 O. C. 191; 6 O. L. J. 

1 U. P. L. R. (O.) SS. 

(j) 57 lad. Cas. 553; 23 O. C. 10S. 

(.j) 01 Iml. Cas. 902; S O. L. J- 136. 

(5) 24 Iud. Cas. 703; 3O A. 551; 12 A. L. J. 

027. . . 

(6) 5S Inch Cas. 115 ; 7 0 J* 3 8 9 » 

(7) oS Iml. Cas. 998; 9 O. L. J. 365; (1922! 
A. I. R. (O.) 22;. 
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mortgagee releasing a portion of tlie mort- 
"gaged property held by him under a prior 
mortgage and agreeing to make a further 
advance ' and to accept the profits of the 
remaining property towards the interest 
payable to him on the mortgage and th6 
farther advance he had undertaken to give. 

: A reference has also been made to the 
decision in Genu Tukaram Tapkir v. 
Narayan Raghu Tamhane. (8) but in that 
case the mortgagee was allowed after the 
expiry of the stipulated term for payment 
to develop the mortgaged land by planting 
fruit-bearing trees thereon; in consideration 
of whicn he was to be allowed to remain 
in possession of the land so long as those 
trees continued to bear fruit, and that 
covenant was held to be fair and not in¬ 
equitable. If the terms are inequitable 
and oppressive, that • consideration does 
not arise and equity can step in to grant 
-relief. The value of that decision is,'more¬ 
over, somewhat discounted by the de¬ 
cision of their Lordships of the Privy 
Council in Muhammad Sher Khan v. Raja 
Seth Swami Dayal (9) as to the effect to be 
given to covenants restraining redemption 
after the mortgage-money has become pay¬ 
able. Each case has to be decided ou its 
own facts and circumstances. There-, is 
nothing more., dangerous anu misleading 
than to apply the inferences to be drawn 
from one set of facts to the facts and cir¬ 
cumstances proved elsewhere. 

The mortgagee did not in the present 
instance like to take a sale, because he 
was afraid of a claim for pre-emption. Ke 
..preferred to take a morgige but contrived 
-to reduce the risk of losing the property 
by imposing oppressive and unreasonable 
fetters ou the equity of redemption to render 
redemption practically impossible or 
difficult. 

The learned Counsel for the defendant- 

1 .• 

respondent relies on sectiou 16A of the 
Indian Contract Act (IX of 1872) and sec¬ 
tiou 60 of the Transfer of Proptrty Act 
(TV of 1882) in support of his contention 

J’ ($) 59 Tad. Cas. 258; 45 B. 117; 22 Bom. L. R. 
n 47. 

(9) 06 Iud. Cas. 853: 44 A. 185; 30 M. L. T. 220, 
9 O. It, J. 81; 42 M. L. J. 584; 25 O. C. 8; 20 A. 
L* J. 476; 35 C. h. J. 46s; 24 Botn. L. R. 695; 
(1922) A. I. R. (P. C.) 17: (1022) M. W. N. 37S; 
4 U. P. L. R. (P. C.) 5 * (P. C.). 


that, so lpng as no undue influence is es¬ 
tablished, a contract is binding, and a. mort¬ 
gage cannot be redeemed before the- expiry 
of its term. But it is an 'essential ingre¬ 
dient of every mortgage, if .it is a mortgage, 
that it should be redeemable, until the 
right of redemption is extinguished, or lost 
in the manner provided by law, _ and 
any fetters intended to render redemption 
practically difficult or, impossible cannot 
be recognised, unless there are circumstances 
indicating that they, were intended to com- 
I>eusate for the advantages allowed tu the 
mortgagor and were not unreasonable or 
oppressive. 

, The claim for surplus mesne profits 
has already been given up by the plaintiffs. 
The question of the amount of the mort¬ 
gage-money, if any, payable by the plaint¬ 
iffs, still requires to be determined. 

The appeal is, therefore, allowed and the 
suit remanded to the Court of the 
first instance with direction to re-instate 
it under its original number auci to dispose 
of it in the manner required by law. The 
costs here and hitherto will abide the 
•eveut. . 

z. k. ' Appeal‘'allowed. . 

* \ . 1 f . . .1 
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ALLAHABAD HIGH COURT. ' 

1 'irst Appeal from Order No. 169 ., ' 

of 1922. - 

April 9,1973. 

Present: —Mr. Justice Walsh and 

Mr. Justice Ryves. \ 

MUL RAJ AND ANOTHER — DEFENDANTS 

. — Appellants 

• • * • • • • 1 

versus 

FAZT, IMAM—Plaintiff—Respondfnt. 

Pleadings — Appeal, second—Transfer of Property 
Act {IV of 1882), s. 41, applicability of — Ques¬ 
tion of fact or law. ‘ ' 1 

The question whether to a set of facts section 
41 of the Transfer of Property Act applies or 
not is a question of law and not of fact. and 
can be raised in second appeal, [p. 309, col. *.] 


iNbiAti Cases.- 


MUL RAJ V . PAZt IMAM. 

Khwaja Muhammad Khan v. Muhammad 
Ibrahim, 26 A. 490; A. W. N. (1904) 99, followed. 

Jamna Das v. t/wa Shanker, 25 Ind. Cas. 
158; 36 A. 308; 12 A. I,. J. 411, distinguished. 

First appeal from an order of the 
Additional District Judge, Saharan- 
pur, dated the 16th of September 1922. 

Mr. Darnr.diir Dass, for the Appellants. 

Mr. 5 . A . Haider, for the Respondent. 

JUDGMENT.— The property in suit be¬ 
longed originally to one Musammat Munir- 
un-nissa. She died apparently in the early 
nineties, leaving a son Habib Hasan 
and a daughter Musammat Roshni. The 
name of Habib Hasan alone was entered 
in the revenue papers on the death of 
Musammit Munir-un-nissa and Habib 
Hasan has remained in physical posses¬ 
sion of the property ever since then. In 
1896 lie mortgaged this property to the 
father of Mulrrj. That mortgage was 
paid off in due course. Habib Hasan 
made another mortgage in 1908 and a 
third mortgage in favour of Milrrj in 
1911. Subsecpienth , Mulraj brought a suit 
on this mortg'..gc *.n<l having got a decree 
for sale put the property up for sale and 
bought : t himself. Thereupon, tlie suit 
out ot which this appeal arises was brought 
by Musamm ;t Roshni for a declaration 
tli t she was entitle' 1 , as owner to one-third 
ol the property in suit and asked for a de¬ 
clarator! that the mortgage and the sale so 
far as her one-tsird share is concerned were 
inoperative. She pleaded that, as a matter 
of fact, she had been all along in possession 
through her brother but that if it be held 
that she was not in possess'on she asked 
for \ cssession of her share. Various tie- 
fences were raised by Mulraj but it is 
only necessary to consider the defence 
raised by him under section 41 of the Trans¬ 
fer of Property Act. The learned Munsif 
on the evidence of the part : es came t? the 
conclusion that Habib Hasan had been 
acting as ostensible owner of this prope tv 
and that Mulraj was entitled to the benefit 
of sect’on 41 of the Transfer of Property 
Act. He accordingly on this short poll t 
dismissed the suit. Mhs.wrma 1 Roshni 
having d : ed her heir appealed to the Court 
below and the Famed District Judge 
q» Sabaranpur came to the conclusion 


1*923 

that section 4: of the Transfer cf Prop¬ 
erty Act did not apply. He held that, 
4 ‘the parties to the mortgage were resi¬ 
dents of the sanic place (the town of Deo- 
band) and the property in suit was also 
situated there. The defendant Mulraj 
admits that he took the mortgage with¬ 
out making any enquiry simply because 
Habib Hasan's name was recorded', in 
the khewat and he had on a previous oc¬ 
casion mortgaged it to his father. He 
did not know how Habib Hasan had got 
that property and made no enquiry about 
it." Under these circumstances, the Court 
held that section 41 had no application. 
He, therefore, set aside the decree of the 
Court below and remanded the case for 
decision of the other points raised in the 
case. Mulraj appeals and urges that the 
question whether section 41 does or does 
not apply to the facts as found is a ques¬ 
tion of law and that, on the facts as found, 
the learned Judge was wrong in holding 
that section 41 did not apply. Mr. Haider 
very strenuously urges that a finditg 
that section 41 01 the Transfer of Property 
Act dees not applj' is a finding of fact 
which cannot be interfered within second 
appeal and he lays stress on the ca?e of 
Jamna Das v. Uma Shanker (1). In 
that case the lower Appellate Court held 
that section 41 did not apply*. On second 
appeal to this Court a Single Judge of the 
Court held that sectiou 4 J of the Transfer 
of Property* Act did apply. On the case 
being taken up in Tetters Patent Appeal 
a Bench of this Court set aside that de¬ 
cision holding that, “ whether Lai Muham¬ 
mad was the ostensible owner of the prop¬ 
erty with the consent, express or implied, 
of the heirs of Muhammad Bakhsk. and 
the further question whether the plaintiff 
in that case bona fide took the transfer 
after taking reasonable care to ascertain 
the title of Lai Muhammad, were questions 
of fact to be deck ed by the lower Appel¬ 
late Court ** and held that 41 this. Court 
is bound by the findings of fact of ‘the 
lower Appellate Court in second appeal 
and cannot go behind them whether it 

(1) 25 Ind. Cas. 158; 36 A. 308;. .12 A.' L. J« 

411. 
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approves of that finding or not.” If the 
learned Judges meant to hold that the 
question whether section 41 of the Trans¬ 
fer of Property Act applies to a given set 
of facts is a question of fact we cannot 
agree with them, but we do not think 
really that that is what they meant. We 
think that case really means this that, 
on the facts as found by the lower Appellate 
Court, which facts could not be questioned 
in second appeal, it was not open to this 
Court to say that section 41 applies. There 
are a number of cases to the contrary, 
for instance, the case relied upon bv the 
Trial Court viz., Khwaja Muh mmad Khan 
v. Muhammad Ibrahim (2). Now, the 
facts in this case are not in dispute. Since 
the early nineties, Habib Hasan’s name 
alone had been recorded as the owner 
of this property. He has been dealing 
with it as his own ever since. As long 
ago as 1896 Habib Hasan alone mort¬ 
gaged th ; s property to the father of the 
present mortgagee. That mortgage has 
been paid off. No one ever took any 
exception to that mortgage. Surely Muir? j 
was entitled to believe, under the cir¬ 
cumstances, that that mortgage had been 
properly made by Habib Hasan. Twenty- 
one years afterwards Habib Hasan mort¬ 
gages the same property to him. 

He satisfies himself that Habib Hasan's 
name is still in the khewat as the recog¬ 
nised owner of the property so far as 
Government is concerned. We fail to see 
what further enquiry Mulraj should have 
made. What was there to put him on to 
enquiry or to doubt the genuineness of 
the pos.t’on Habib Hasan had ostensibly 
maintained for over 25 years. Under 
the circumstances, on the facts 

aslound by the Courts below, we think 
as an inference of law that section 41 
of the Transfer of Property Act applied 
and that on that ground the suit was 
rightly dismissed. 

We, therefore, set aside the decree of 
-the Court below and restore that of 
the Trial Court with costs, including 
in this Court fees on the higher seal*. 

N * H * Decree set aside. 

G) • 26 A. 4901 A. W. N, (1904) 99, 


MADRAS HIGH COURT* 

Civil, Appeal No. 251 op 1920. 

December 22, 1922. 

Present : —Mr. Justice Krishnan and 
Mr. Justice Ramesam. 
PUPPOOTH alias KOMAUCHERI and 
another—Plaintiffs—Appellants 

versus 

VAYISRAVANATH MANAKKAU RAMAN 
SOMAYAJIPAD and another — 
Defend ani s—Respondents , 

Civil Procedure Code ( Act V 0/1908), O.XXXI I, 
vr. 2, 4— Specific Belief Act {I of 1877), s. 42— 
Minor—Suit brought without next friend—Procedure 
—Guardian ad litem —Certificated guardian not 
appointed—Failure to record reasons—Irregularity 
— Appointment of guardian ad litem procured 
by fraud, effect of — Guardian , whether can bind 
minor by onerous covenants—Mortgage by guardian 
held valid in part — Declaration, suit for, whether 
lies — Redemption—Construction of document. 

O. XXXII, r. 2 of the Code of Civil Procedure 
is applicable only where, on the face of a plaint, 
the plaintiff appears to be a minor, [p. 312. 
col. 2.] 

Beni Ram v. Ram Lai, 13 C. 189; 6 Ind. Dec.. 
(N. s.) 625, followed. 

If on an issue raised and tried in a case the Court 
finds that the plaintiff is a minor, it should not 
dismiss the suit at once but should allow a reason-’ 
able time for a next friend to come on the record 
and go on with the suit and it is only if no one 
comes forward that it should reject the plaint, [p. 
313, col. 2.] 

Sankaran Nambi v. Devaki Antherjenam, 73 
Ind. Cas. 491; (1922) M. W. N. 428; 16 L. W. 26; 
(1922) A. I. R. (M) 259; 43 M. L. J. 57 2 > referred to. 

But if before the Court decides the point, the 
plaintiff becomes a major, he may elect to drop 
the suit as not properly instituted or affirm the 
previous proceedings and continue the suit. fp. 313, 
col. 1.] 

Where in a suit the defendant raised the ob¬ 
jection that on the date of suit, the plaintiff was 
a minor and the suit was brought without a next 
friend was unsustainable but before the Court 
decided the point, the plaintiff admittedly became 
a major; 

Held, that the objection that the suit was 
originally by a minor could no longer be urged 
and the suit was not liable to be dismissed. To 
313. col. 1.] 

The mere failure by a Court to record reasons 
under O. XXXII, r. 4 (2) of the Civil Procedure 
Code for appointing a guardian of a minor 
defendant in supersession of the legal guardian is 
only an irregularity and will not by itself vitiate 
the decree if the minor is in fact properly repre¬ 
sented by a guardian appointed by Court, [n. 
313. col. 2.] 

Sridhav Rao v. Ram Lai, i Ind. Cas. 553- 3r 
A. 7; A. W. N. (1908) 251; 5 A. L. J. 633, relied 

Oil. 

Bhimaji v. Rajabhai Hussain Sahib. 39 2 nd. 
Cas. 842; 43 M. 808; i2 L. W. 114J 39 M. L. J. 

239; 28 M. L. T. 295, distinguished, 
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Where the appointment of a Court Officer as 
guardian for a minor defendant was procured by 
means of an affidavit which falsely stated that 
there was no other nest of kin for the minor except 
his father who was unwilling to act and whose 
interests in the suit were adverse to those of the 
minor: 

Held, that the appointment was vitiated by 
fraud and was of no legal effect and the case must 
be treated as having been proceeded with without 
a legally appointed guardian, and that the decree 
in the case and a subsequent Court-sale in execu¬ 
tion of the decree were not valid and binding on 
the minor, (p. 314, col. 1.] 

Bhagwan Dayal v. Param Sukh Dass , 27 Ind. 
Cas. 623; 37 A. 179; 13 A. L. J. 179 . followed. 

A guardian has no power to enter into engage¬ 
ments on behalf of his minor ward making him 
liable under onerous covenants, fp. 314, col. 1.] 

Indur Chunder Singh v. Radhakishore Gkose, 
*9 C. 507; 19 I. A. 90; 6 Sar. P. C. J. 1855 9 lad. 
Dec. (n. s.) 782 (P.C.), Mir Sarwarjan v. Fakhrud- 
din Mahomed Chotudhuri, 13 Ind. Cas. 331; 39 C. 
232; 21 M. L. J. 1156; 16 C. W. N. 74; (1922) M. 
W. N. 22; 9 A. I,. J. 33; 15 C. L. J. 69; x4 Bom. 
L. R. 5; 11 M. It. T. 8; 39 I. A. x (P. C.). Waghela 
Rajsanji v. Shehh Masludin, liB. 551: 14 I. A; 
89; xi Ind. Jur. 315: 5 Sar. P. C. J. 16; 6 Ind. Dec. 
(*. s.) . 364 (P. C.) and Chodavarapu Narayana 
Bow v. Chetmuru Venkatasubba Bow, 55 Ind. 
Cas. 377; 38 M. I,. J. 775 (1920) M. W. N. 129 
27 M. L. T. 20a, relied on. 

'I he action 01 a de facto guardian can be binding 
on a minor’s property only if it is for the minor’s 
benefit or necess ty. [p. 314. col. 2.3 

Where a guardian executed a usufructuary 
mortgage of certain properties of a minor, and 
took them back on lease on onerous conditions, 
the mortgage and • lease together forming parts 
of one and the same transaction, and the lease 
was held to be not binding on the minor, but the 
mortgage was held to be valid in part: 

Held, (1) that the minor was not entitled to 
bring a suit for a mere declaration as to the invalid- 
ity of the lease and mortgage since it was open 
to him to claim further relief by way of redemption 
of the mortgage to the extent it was valid; [p. 314. 
col. 2.] 

(2) that the plaintiff may be permitted 
even in appeal to amend the ] laint by adding a 
prayer as to redemption on paying the necessary 
Court-fees on the plaint and memorandum of 
appeal, [p. 315. col. i.) 

Navi nvi v. Ramasawmy Patter, 52 Ind. Cas. 
738; 10 I,. W. 169, relied on. 

Where a deed of mortgage provided that if the 
mortgagee wanted payment he must give notice 
to be paid on the day after “ Ucharal " or the 
beginning of the cultivation season in any year 
and not at other times: 

Held, that the covenant was not mutual and 
tie mortgagor’s right to redeem at any time was 
not affected by the oovenant. [p. 314, col 2.] 

Navunni v. Ramasotumy Patter. 52 Ind. Cas. 
738; 10 L. W. 169, distinguished. 

Appeal against a decree of the Court 
of the Subordinate Judge, South Malabar 
at Calicut, in Original Suit No. 30 of I 9 I 9 - 


Messrs. T. R. Ramacliandra Iyer and 
A. S. Venku Iyer, fer the Appellants.-—' 
The plaintiff’s suit is to declare that a 
mortgage and a ' lease executed by 
his guardian ate not binding upon him 
and that a prior decree obtained against 
him and the Court-sale held in execution' 
thereof, were invalid as lie was not properly 
represented in the prior suit. The lower 
Court has dismissed the suit on several 
grounds. It held that the plaintiff was a 
minor on the date of the suit, that the suit 
was not maintainable, that the mortgage 
and the lease were binding on the minor, 
that the minor was properly represented 
in tlie prior suit, and that the Court-sale 
was good and binding. 

The plaintiff was aged mere than 18 at 
the date of suit but had attained 21 years of 
age by the time the decree was passed. 
No"' guardian had been validly appointed 
under the Guardians and Wards Act. Tlie 
age of majority was therefore 18 and not 21s 
Plaintiff was thus a major on the date of 
suit. But assuming the age of majority 
was 2i, he had become a major by the time 
the issue was decided. A suit by a minor 
plaintiff without a next friend cannot be 
dismissed. . See Beni Ram v. Rani Lai (1). 

Tlie Court could only give time for a 
proper guardian to come on reco r d and 
continue proceedings. Sankaran Nantbi v. 
Devaki Antherjenam (2). 

If he becomes a major meanwhile, he 
can either withdraw the suit or affirm and 
ratify proceedings. The Judge's finding 
that the suit was not maintainable is clearly 

wrong. . 

Secondly: The guardian mortgaged tne 
properties usufTuctuarily and took a lease 
from tlie mortgagee on very high and 
onerous terms. Rent was allowed to fall m 
arrears and the mortgagee sued for r e nt 
and himself purchased the mortgaged prop¬ 
erty in auction. The minor defendant 
was represented by a Court guardian. > 

The father had been formerly appointed 
guardian under the Guardians and Wards 
Act. The legal guardian could not be 

(1) 13 C. 189; 6 Ind. Dec. S.) 625. 

(2) 73 Ind. Cas. 4911 (1922) M. W. N. 428; Iq 
b. W. 26; (19^2) A. J. R. (M) 2591 43 b. J. 57 . 2 . 
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supeiseded by a Court Officer, without v. Radhaktshore Ghose (8), v Wa^ 
rfeasons being recorded in writing as re- Rajsanji v. Sheikh Masludin (9). * 

quired by O. XXXII, r. 4, Civil Procedure Mr. C. V. Anantha Krishna Iyer (r .. 
Code. No reasons were admittedly re corded him Mr. Kuiti Krishna Menon), for the 
in the present case. The appointment of Respondent:—The omission to • record 
the guardian was hence illegal. reasons for appointing a Court guardian is 

Agaiu, the appointment itself was pro- at best only an irregularity and does not 
cured by a false affidavit which stated affect the validity of the decree or of tl 
there was no next of kin except the father. Court-sale. Sridhar Rao. v. Ram Lai (10) 

The maternal uncle was admittedly alive. I'he affidavit was neither false nor 

- The minor must be deemed to have been liberately misleading. The father had bti e i 


unrepiesented. The money-decree and the 
sale were void and not binding on the minor. 
See Bhagwan Dayalv. Param Sukh Dass (3). 

.further, the Court-sale was invalid in 
that, the plaint claim which was for rent 
arose out of the mortgage and the mort¬ 
gagee who was the plaintiff was not entitled 
to bring the mortgaged properties to sale 
except by instituting a suit on the mortgage 
itself (O. XXXIV, r. 14). 

.Again, the usufructuary mortgage was 
not binding except to the extent of the 
amount of the prior mortgage and the 
decree amount. The lease imposed 
onerous obligations on the minor. 
The father was not the legal guar¬ 
dian. The powers of a de facto guardian 
are limited in scope. There was no neces¬ 
sity or benefit for the mortgage. There 
was no pressure from creditors. The mort¬ 
gage and lease were improvident, containing 
onerous covenants on the minor. The m?rt- 
gage and the leass were clearly beyond 
the powers of the guardian and are not 
binding. 

Kakuntanu Venkatasnryanarayana v. Ahu - 
that a Ramayya (4), Batchu Ramajogayya v. 
Vajjula Jagannadham (5). See Chodavarapu 
Narayana Row v. Chennuru Venkatasubba 
Row (6), Mir Sarwarjan v. Fakhruddtn 
MahomedChowdhuri (7); IndurChunderSingh 

(3) 27 Ind. Ca9. 6231 37 A. 179J 13 A. I,. J. 
179. 

(4) 62 Ind. Cas. 8021 40 M. b. J. 153 at pp. 156, 
157; (1921) M. W. N. 100; 29 M. b. T. 1141 13 J,. 
W. 551. 

(5) 49 Ind. Cas. 8721 42 M. 1851 25 M. L,. T. 
23; 9 b. W. 229; 36 M. b. J. 29: (1919) M. W. N. 
148 (F. B.). 

. (6) 55 Ind. Cas. 3771 38 M. b. J. 771 (1920) 

M. W. N. 129; 27 M. b. T. 264. 

(7) 13 Ind. Cas. 331; 39 C. 232; 21 M. L. J. 

1156; 16 C. W. N. 74; (1912) M. W. N. 22; 9 A. L. 
J* 331 15 C. b. J. 691 14 Bom. b> R» 51 ^ &I» b. 
T. 8 } 39 I. A. 1 (P. C.), 


appointed guardian under the Guardia r 
and Wards Act and when he refused e - 
Court guardian had to be proposed. it 

The maternal uncle had been found untit 
in the guardianship proceedings. He was 
further On terms of enmity with the minor. 
The minor had been adopted away into 
another family and there was, therefore, 
no legal relationship. The maternal uncle 
was hence neither a suitable nor a proper 
guardian and it was not irregular to have 
omitted to mention his name. 

There was no fraud or suppression of 
facts. The fact that a better or a more 
suitable person would have been appoint¬ 
ed is not sufficient. The Court guardian 
acted fairly and honestly and the decree 
is binding. Dammar Singh v. Pirbhu Singh 
(11) and Maruthamalai Gownden v. Palani 
Gownden (12). 

Again, the mortgage and lease were 
clearly for the benefit of the minor. 
There was an outstanding prior mortgage 
and there was also the decree-debt. To 
that extent at least the mortgage was good. 

The present suit for a bare declaration 
as to invalidity of the mortgage and lease 
without a prayer for redemption is 
unsustainable. 

Mr. T. R. Ramachandrti Iyer. —If neces¬ 
sary, the plaint, may be allowed to be 
amended by the inclusion of a praver for 
redemption. 


( S) 19 C. 507; 19 I. A. 90; 6 Sar. P. C. J. iSy 

1 ml. Dee. (N. s.) 782 (P. C.). : 

(9) 11 B. 551; 14 I. A. 89; 11 Ind. J ur. 375; 

5 Sar. I*. C. J. 16; 6 Ind. Dec. (x. s.) 364 (1*. C ). 

' no) 1 Ind. Cas. 555; 31 A. 7; A. W. N. (1908) 
251; 5 A. b. J. 6337 

(11) 29 A. 290; 4 A. L. J. 155; A. W. N. (1907) 
70. 

112) 10 Ind. Cas. 182; 37 M. 535. 
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fJDGMENT »—This is an appeal against 
lecree of the Subordinate Judge of Cab¬ 
in Original Suit No. 30 of 1919 on his 
file dismissing the plaintiff’s suit and the 
plaintiff is the appellant before us. 

Plaintiff became the sole surviving member 
of his Kommauclieri Tar wad on the death 
ofi his mother and sister in March 1907; and 
he 1 was then solely entitled to the Tafwad 
properties. He was at the time a minor of 
v tfa;ht years of age and his father, the second 
pendant, who had previously managed the 
:airs of his Tarwad as his mother’s agent, 
■ntinued in the management of his affairs 
as his de facto guardian. Being a member of 
a Maruinakkatayam Tarwad, his father 
was not his legal guardian. At that time 
there was a mortgage-debt on the Tarwad 
lands in favour of one Bhattathiripad, of 
Rs. 9,000 which was admittedly binding. 
To pay off this debt and to meet other 
alleged necessities, the father acting as 
plaintiff’s guardian borrowed in March 1908, 
a sum of Rs. 12,000 from the first defendant 
and executed a usufructuary mortgage 
to 1 him, copy Exhibit A. Two days after¬ 
wards he also executed a Verumpattom 
chit or lease for himself and as plaintiff’s 
guardian and took back the properties 
on lease; see copy Exhibit G. Under this 
arrangement plaintiff was newly made liable 
with his father to pay a rent of Rs. 1,200 
a year. Such an obligation did not exist 
under the Bhattathiripad's mortgage. The 
rent was allowed to fall into arrears by the 
second defendant and he executed a pro-note, 
copy Exhibit I, for Rs. 3,092-12-11 to the first 
defendant, again acting for himself and 
as guardian of his son. The first defendant 
brought Original Suit No. 37 of 1915 cn this 
note and got a decree against both the lather 
and the son. In this suit the Head Clerk 
of the Court was appointed as the plaintiff’s 

guardian. Subsequently, the first defendant 
attached the properties mortgaged to him 

subject to his own mortgage and got them 
sold and purchased them himself in Coiut 
auction. 

Plaintiff brings this suit as a major and 
prays that the mortgage Exhibit. A. may 
be declared invalid to the extent of 
Rs. 2,200 and odd as not being supported by 
proper consideration except as to the amount 
due under the prior mortgage which had 
been paid off. He also prays for a delca r a- 
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tion that the lease Exhibit, G, is not binding 
on him at all, as it is. not for his benefit or 
necessity but, on the other .hand, it imposed 
on him an onerous liability to pay Rs. 1,200 
a year as r e nt. He states that the decree, 
Exhibit IX, was obtained by fraud, that* he 
was not represented in it by a proper guard¬ 
ian and that the Court guardian appointed 
for him acted with gross negligence in the 
conduct of the case and he, therefore, claims 
that it is not binding on him; and he further 
prays that the sale held in execution of that 
decree may be set aside as invalid. 

The first point taken against the plaintiff 
in the lower Court was that at the date of 
suit he was a minor and' the suit 1 
as brought without a next friend was 
unsustainable and must be dismissed. Plaint¬ 
iff was over 18 yearsof age but below 21 when 
the suit was filed and the question whether 
he was a major or not turns on whether- 
a guardian had been appointed for' him 
under the Guardians and Wards Act. It is- 
not very clear on the evidence whether such 
an appointment had been made. An appli¬ 
cation had been filed under the Act by 
plaintiff's uncle P. W. No. 2, and the District 
Judge had passed an order that the plaintiff's 
father, the second defendant, would be ap¬ 
pointed guardian of the plaintiff’s person 
and property on his furnishing security. 
Though security was tendered, no steps 
were taken by the Court to test it or get a 
proper security executed and no formal 
order of appointment was drawn up. Never*- 
theless, in several subsequent Court pro¬ 
ceedings the second defendant was treated 
as a properly appointed guardian for the 
plaintiff; and it was also held that his age 
of majority had been extended to 21 in 
consequence, it is not, however, necessary 
to decide the point definitely, for even 
assuming that the 21 years’ rule applied 
and the plaintiff was a minor at the date 
of suit he became a major when the suit; 
was pending in the lower Court and is n0* 
a major; and he has before us through his 
learned Vakil agreed to be bound by all 
the proceedings that have taken place 
in the lower Court. O. XXXII r 2 of the 

Civil Procedure Code is “PP^ able . 
when, on the face of the pW, the plamt.ff 
appeals to te a minor; see Bern 
fa pi I ai (1). That case was decided under 
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the old Code but the new Code makes no 
change on the point. If on an issue raised 
and tried in the case, the Court finds that 
the plaintiff is a minor, it should not dismiss 
the suit at once but should allow a reason¬ 
able time for a next friend to come on re¬ 
cord and go on with the suit and it is only 
if no one comes forward that it should reject 
the plaint. Beni Ram v. Ram Lai (i) is an 
authority for this position also. In the 
present case before the Court decided that 
the plaintiff was a minot, he had become 
a major and there was no necessity thereafter 
to have a next friend lor him. Plaintiff 
may, no doubt, have elected to drop the 
present suit as not properly instituted 
but he was not bound to do so; he could 
affirm the previous proceedings and continue 
the suit. That is the principle embodied 
in O. XXXII, r. 12. A somewhat similar 
case was considered [Sankaran Nambi v. 
Devaki Antherjenam (2)] and it was ruled 
there that when a next friend has been 
appointed, the objection that the suit was 
originally by a minor without a next friend 
can no longer be urged. 

The next point for consideration is, whether 
the Court-sale was valid, for if it was, the 
property has passed to the first de¬ 
fendant and the plaintiff has no more in¬ 
terest in it and cannot maintain this suit. 
The purchaser in Court-auction was the 
decree-holder himself and not any third 
party and we have not, therefore, to consider 
any rights or equities of bona fide purchasers 
in Court-auction. The validity of the sale 
in this case thus depends on the question 
whether the decree, ExhibitIX. was binding 
on the plaintiff or not. The plaintiff con¬ 
tends that the appointment of a Court 
guardian for him was null and void as it was 
obtained by the first defendant by means of a 
false affidavit and that the second defendant 
being a guardian appointed under the Guard¬ 
ians and Wards Act there was no reason 
and none is recorded why he should not 
have been appointed; and further that the 
Court guardian was guilty of gross negli¬ 
gence. It will lead to a clearness to con¬ 
sider these points separately. 

Taking the second point first, it wil lbe 
observed that the second defendant was 
proposed by the first defendant as plaintiff's 
guardian ad litem in the first instance. Four 

notices were taken out to him; the last of 
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them, Exhibit XIII (e),was tendered to him 
personally but he refused to receive it and 
sign the copy and it was thereupon affixed 
to his door. That was rightly accepted 
as good service by the Court under O. V, 
rr. 16 and 17. The way in which ha be¬ 
haved when the notice was tendered to 
him showed clearly that he was not willing 
to act as guardian and the petition to appoint 
him guardian was, therefore, dismissed. The 
reasons, no doubt, are not stated in the order 
but it is apparent what they ware. Consider 
ing that he was the person who had exe¬ 
cuted the promissory-note on which the suit 
was brought against the minor he would 
have been an unsustainable guardian in 
any event as his interests would clash with 
the minor’s interests. It was, however, 
argued that as he was a guardian appointed 
by a competent authority under the Guard¬ 
ians and Wards Act, the Court acted 
improperly in superseding him and 
appointing a Court guardian without 
recodrding proper reasons under O. XXXII, 
r. 4, clause (2). Now in the first place 
as I have already said it is not very clear 
that he was so appointed, plaintiff's own 
case being that lie was not so appointed. 
But if we take it that he had been so appoint¬ 
ed the failure to record reasons under r. 4, 
clause (2) is only an irregualrity in my 
opinion and will not by itself vitiate the 
decree it the minor is in fact properly re¬ 
presented by a guardian appointed by Court. 
The Allahabad High Court has held that 
the absence of a formal order removing the 
certificated guardian will not vitiate pro¬ 
ceedings if another next friend is allowed 
to sue and the suit will not be defeated 
solely upon the ground that no formal per¬ 
mission had been granted. See Sridhar Rao 
v. Ram Lai ( 10). The case in Bhimaji v. 
Rajabhai Hussain Sahib (13) is easily 
distinguishable as there was no attempt at 
all made there to have the certificated 
guardian appointed as guardian ad litem as 
he re. 

But the more serious objection to the 
appointment of the Court guardian is, that 
his appointment was procured by means of 
a false affidavit. The affidavit filed on first 
defendant’s behalf by his brother, D. W. No. 

(13) 59 Ind. Cas. 842; 43 M. 80S: 12 J<. W, 

1 14; 39 M. I*. J 239; 28 M. b. T. 295. 
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5, Exhibit X («), contains a statement that 
besides the second defendant plaintiff had 
no next of kin. This statement is false 
as there was at least one person known 
to first defendant and his brother, namely, 
plaintiff’s maternal uncle Ravunni Nair, 
p. \V. No. :i, who though he belonged 
to a different Tar wad as plaintiff’s 
mother had been adopted from his 
Tar wad to plaintiff's Komancheri Tarwad, 
was certainly plaintiff's next of kin 
just like his father, yet this information 
was suppressed. The only explanation D. 
W.N0.5 gave for his action in cross-exami¬ 
nation is that Ravunni Nair was “not pro¬ 
posed as guardian because the Court held that 
the second defendant was the proper person 
to act as guardian;” this apparently refers 
to Exhibit F. The explanation, however, 
is worthless and we must hold that the 
first defendant was guilty of fraud in law 
in making a false statement and thereby 
getting a Court Offi ,er appointed 3s guardian. 
The appointment is thus vitiated by fraud 
and is of no legal effect. This brings the 
case within the principle of the ruling in 
Privy Council in Bhagwan Dayal v. Par am 
Suk/l Dass (3) for here as there the case must 
b e treated as having been proceeded with 
without a legally appointed guardian adlitem. 
The decree and the subsequent sale are, 
therefore, not binding on the plaintiff. 

It was also urged that, even if we taki it 
that the appointment of the Court guardian 
was regular and proper one, the decree and 
sale should still be set aside because 
there was gross negligence on his part in 
the conduct of the case. It is not necessary, 
to consider this point as I have already 
held that the decree against the plaintiff 
and the sale must be set aside, on another 
ground. 

Plaintiff has also asked for declaration 
that the lease is not binding on him and 
that tile mortgage is invalid to a certain 
extent. Now, clearly, the lease which im¬ 
poses an onerous obligation on a minor to 
pay a rent of Rs. 1,200 av.aris not binding 
on the plaintiff. A guardian has no power 
to enter into engagements 011 behalf of his 
minor ward making him liable under such 
onerous covenants. See I nil nr Chimdar 
Singh v. Radhakishore Ghost (8), Mir Sar- 
harjan v. Faklmtddin Mahomed Chowdhuri 
(7)- IVagheh Rajsanji v. Shehh Masludin 
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(9) and Chodavarapu Narayana Row v. 
Chennuru Venkatasubba Row (6). It 
was, however, argued that the lease 
and the mortgage were one and the 
same transaction and that, as the creditor 
the first defendant was not prepared to 
lend except on condition that such 
a lease should be taken, it was justified by 
necessity in the same manner as the mort¬ 
gage. This argument cannot be supported 
for even if the two be parts of the same 
transaction, there is no proof that there 
was any necessity to borrow at all. There 
was 110 pressure from the previous moit- 
gagee. The action of a de facto guardian, 
as second defendant was, will be binding 
on the minor’s property only it it is for 
the minor's benefit or necessity. That is 
not proved in this case and the lease, 
so far as the plaintiff is included in it, is, 
therefore, not valid. 

As regards the mortgage the plaintiff has 
conceded in this Court that it is valid not 
only to the extent of Bhattachiripad's 
mortgage paid off but also to the extent 
of the decree-debt in Original Suit No. 364 
of 1905 and for the amount due to Unnith 
Amnia, i.c., in all for about Rs. 11,000, the 
objection being confined to about Rs. 1.000 
not properly accounted for. There is, how¬ 
ever, a preliminary difficulty in plaintiff s 
\vay in getting any declaration as regards 
the lease and the mortgage inasmuch as 
no declaration can be given to him under 
section 42 of the Specific Relief Act if he 
can claim further relief. -In this case, 
on my view, it is clearly open to him 
to redeem the mortgage to the first 
defendant or such portion of it 
as is valid. The Subordinate Judge holds 
that plaintiff is entitled to redeem without 
a demand for payment by the first defendant 
and cites Navunni v. Ramasawmy Patter 
(14) in support of his view that section 4 2 
will not apply in such circumstances. But 
this view is based on a misreading of the 
covenant in Exhibit A. That only pro¬ 
vides that if the mortgagee wants payment 
he must give notice to be paid on the day 
after “ Ucharal" or the beginning 01 the 
cultivation season in any year and not at 
other times. This provision docs not affect 
the mortgagor's right to redeem at any 
time he likes. The covenant is not mutual 

(14) 52Ind.Cas.738i ioly.W. 169, . . 

. . * . . ■ j .. 1 . . ~ j ... - « ... - .•*•« 
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by . its wording. As the mortgage and the 
lease are clearly parts of one and the same 
transaction, no declaration can be given re¬ 
garding either without the plaintiff suing 
to redeem. The case cited in Navunni v. 
Ramasawmy Patter (it) itself recognises this 
position. Plaintiff's Vakil then asks that 
his client may be permitted to amend his 
plaint by adding a prayer for redemption 
and paying the necessary Court-fees on the 
plaint and memorandum of appeal. This is 
rightly not opposed by the first defendant’s 
Vakil and may, I think, be granted. Plaintiff 
is allowed to amend his plaint and pay the 
necessary Court-fee* for it and for the ap¬ 
peal in this Court in two weeks from this 
date. The appeal is adjourned for the 
purpose. 

JUDGMENT. —Further Court-fee has now 
been paid and the plaint amended to convert 
the suit into one for redemption. The objec¬ 
tion as to non-maintainability of the suit for 
a mere declaration thus ceases. As the result 
of the amendment, the case must be sent 
back to the lower Court for fresh disposal 
ns a suit for -redemption subject to the 
rulings we have given on the points already 
dealt with. The respondent will be allowed 
to file a supplemental written statement on 
the amended plaint and the case will be 
disposed of according to law. 

Each party will bear costs up to the date 
except as to the Court-fees now paid by 
the appellant which would be disposed 
' of by the lower Court in its find order. 

v. n. v. Appeal adjourned. 

Z. K. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1441 of 1921. 

March 23, 1923. 

Present :—Mr. Justice Rafiqne and 
Mr. Justice Lindsay. 

SITA RAM TEWARJ— 

Defendant—Appellant 

versus 

BOUJDAR RAI— 

• •* - Vi.AiNTiFK —Respondent. 
Wajib-ul-arz, construction of — Record of custom 
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— Contractual matters, record of, effect of — Pre* 
sumption — Partition—Record of Rights, preparation 
of — Collector, duty of. 

Where a wajib-ul-arz which is relied upon 
for the purpose of showing a custom, contains 
a number of extraneous matters some of which 
could only have relation to a contract entered 
into between the parties and which could not 
possibly be based upon custom, it ought to be 
taken that the whole wajib-ul-arz is not properly 
a record of custom, fp. 316, col. 1.] 

Surajbali Singh v. Mohammad Nasir, 48 Iud. 
Cas. 220 ; 16 A. L. J. 879, followed. 

When partition is made, it is the duty of the 
Collector or Assistant Collector to prepare a 
fresh Record of Rights, [p. 315, col. 2.] 

Dalganjan Singh v. Kalka Singh, 22 A. 1 ; 
A. W. N. (1899) in'; 9 Iud. Dec. (N. 5,) 1035 
(F. B.), followed. 

Second appeal against a decree of the 
District Judge, Ghazipur, dated the 30th 
June 1921. 

Mr. U. S. Bajpai, for the Appellant. 
Mr. Haribans Sahai, for the Respondent. 

JUDGMENT.—The question raised in 
this second appeal is whether the custom 
of pre-emption upon which the plaintiff 
relied was proved. 

The only document put forward in proof 
of this custom was a wap'b-ul arz which was 
prepared in the year 1909 after a partition 
had taken place in the village. It seems 
to be the case that when partition 
is made it is the duty of the Collector or 
Assistant Collector to prepare a fresh 
Record of Rights. This, as is pointed by 
the learned Counsel for the respondent, 
was laid down in the case reported as 
Dalganjan Singh v. Kalka Singh (1), 
We take it, therefore, that this wajib- 
ul-arz prepared in the year 1909 can be 
looked at for the purpose of ascertaining 
whether it records a custom. 

The argument on behalf of the defendant- 
appellant is that on the language of this 
document the Courts ought not to hold that 
there is a record of custom but merely a 
record of contract and in this connection 
reference is made to what was laid down 
in the case reported as Surajbali 
Singh v. Mohammad Nasir (2). 

Tnere can. we think, be no doubt that 
if the principles laid down in tins c.-e 
are to be followed then we on«?ht certainly 

( 1 ) 22 A. i| A. W. N. (1899) xxx; cj in<J. Dcc, 
(n. s.) 1035 (F. B.) 

(2) 48 Iud. Cas. 220 16 A. I;. J. 3 ;v. 
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to hold that his document now before us 
Is not a record of custom. In that case 
it was pointed out that where the record 
which is relied upon for the purpose of show¬ 
ing custom, contains a number cf extraneous 
matters some of which could only have 
relation to a contract entered into bet¬ 
ween the parties and which could not pos¬ 
sibly be based upon custom then it ought 
to be taken that the whole wajib-uLarz is 
not properly a record of custom at all. 
We have followed this case in many other 
cases recently decided. 

Turning to the document now before 
us we find that Chapter II of thi°- wajib- 
ul-arz is headec as follows 

" Hissadaran ke a pas ke huquq ya jo 
rasm mmhida khass par mabni hon." 

lhe 16th paragraph of this Chapter 
relates to pre-emption. It also deals with 
other matters including the procedure 
to be observed when mortgages are to be 
redeemed and it distinctly gives a right 
to a co-sharer to redeem a mortgage 
made by another co-sharer who is unwilling 
or unable to ask for redemption at the 
time when redemption becomes due. It is 
set out there that another co-sharer may 
redeem and hold the property under charge 
until it is redeemed hv the co-sharer 
who made t):e mortgage. 

We cannot in principle distinguish this 
case from the case to which we have referred, 
viz., Surajbali Singh v. Mohammad Nasir 
(2) and we consequently hold that the re¬ 
cord relied on in this case is not a record of 
custom. It has been argued before us that 
this point cannot be debated in second appeal 
inasmuch as the question, was not raised 
before the learned Judge of thelower Appel¬ 
late Court. In the grounds of appeal which 
were taken in that Court the fir^t ground 
was that the custom of pre-emption on 
the basis whereof the plaintiff sues is not 
proved from any reasonable evidence. 
The judgment of the learned Judge seems 
to indicate, however, that this point 
was not debated before him and his judg¬ 
ment shows that the only point which was 
argued before him was with regard to the 
interpretation of the preferential right of 
the co-sharers inte* sc. Be that a.s it may, 
it seems to us that the detcndant-appellant 
i _• not precluded from asking us to hold on 
the basis ol the decisions of the Pie-enip- 
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*ion Bench that the language of this docu¬ 
ment does not show that what was recorded 
was a true record of custom. We, therefore, 
allow the appeal, set aside the decree of the 
Court below and direct that the claim of 
the paintift he dismissed. The defendant- 
appellant will he entitled lo his costs 
in all three Courts including fees in this 
Court on the higher scale. 

M. A. a. Appeal allowed. 

N. H. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 100 of 1922. 

December 13, 1922. 

Present: —-Mr. Daniels, A. J. C. 

Syed MOHAMMAD JAFAR, dead, and on 
ms death Musammat ABIDA BEGAM- 
and another—Defendants 
—Appellants 
versus 

RAM CHARAN and OTHERS— 
Plaintiffs—Respondents. 

Pro-note, suit on—Pro-note executed in renewal 
of prior pro-note — Consideration—Forbear an c 


sue. 


R 
was 


was 

not 


Defendant executed a pro-note in hvourofone 
K. After the latter’s death the.defendant reneweU 

the pro-note in favour of one R, ' reaue st 
entitled to sue on the old pro-note, a q 

of the plaintiff who was entitled to sue on it. ^ 
subsequently assigned the renewed pro-not - ^ 
favour of the plaintiff who sued on it. Defen _ _ 
objected that the renewel in favour oi 
without consideration as the latter 
entitled to sue on the old pro-note; , t 

Held, that the renewal having been made a 
the request of the plaintiff, who was entitled to 
sue on the old pro note, the forbearance of the 

plaintiff to sue on the old pro-note was 
Scut consideration for the renewed pro-note. 

^ Second appeal from a deeiee of the 
Subordinate Judge, Unao, dated the 3 « 
December 1921, upholding that ol 
Munsif, Safipur, Unco, dated tie *r-d May 

1921. 
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SHEONaRAVAN V. RAM PRASAD. 

Mr. H . K. Ghosh, for the Appellants. 

Mr. Ram Chandra, for the Respondents* 

JUDGMENT.—This was a suit on a 
pro-note. The defendant seeks to escape 
liability on what the Court b;elow describes 
as a technical and not altogether honest 
plea. The pro-note was executed by .the 
original defendant, Syed Mohammad 
Jaf ar, who has died during the pendency of 
this appeal,in favour of Musammat Suraj 
Kuar, wife of the second plaintiff, Raghu- 
bar Dayal, on 8th December 1917. It was 
in renewel of a pro-note previously exe¬ 
cuted by the defendant in favour of 
Raghubar Dayal’s uncle Kanhai on 16th 
December 1914. 

It was executed just before limitation 
on the earlier pro-note expired. Kanhai 
had died childless and had made a Will 
in favour of Musammat Suraj Kuar. It 
has been found that Kanhai was a member 
of a joint family with the plaintiffs so 
that the Will was not really valid. It 
appears, however,that the plaintiffs did not 
wish to dispute it, for it has been found 
that it was at the request of the second 
plaintiff that the pro-note was renewed 
in favour of Musammat Suraj Kuar. 

Musammat Suraj Kuar subsequently 
transferred her interest in the pro-note to 
the plaintiffs who were the persons really 
entitled to recover the debt due to Kanhai. 
The defendant’s case is that the renewal 
was without consideration as Musammat 
Suraj Kuar had no title to and could not 
have enforced the original pro-note in 
favour of Kanhai. Both the Courts below 
have found in favour of the plaintiffs. 
The lower Appellate Court rests its decision 
on certain sections of the Negotiable In¬ 
struments Act which do not appear to 
apply. It appears to me,however,that the 
decree can be supported on other grounds. 
The defendant wishes the Court to look 
at the question of consideration entirely 
from the point of view of Musammat 
Suraj Kaur and the plaintiffs as her trans¬ 
ferees. The real question is whether 
the defendant himself received any con¬ 
sideration for renewal of the pro-note. 
It appears clear to me that he did. It is 
true that Musammat Suraj Kuar could not 
lave sued on the original pro-note against 
Wm but the'plaintiffs could have done 
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so and it was at the second plaintiff’s re¬ 
quest that the pro-note was renewed in 
her favour instead of in the name of the 
plaintiffs. The plaintiffs’ forbearance to 
sue on the original instrument is suffi¬ 
cient consideration for the renewal. On 
these grounds, I hold that the decree of the 
Courts below is correct and I dismiss the 
appeal with costs. 

z. k. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 19 

of 1922. 

February 9, 1923. 

Present Mr. Halifax, A. J. C. 
SHEONARAYAN— Defendant — 

Appellant 

versus 

R A M P R AS A D —P/. at n t i ff-— RF.spon d e NT. 

Civil Procedure Code (Act V 0/1908), s. 153, 
O. VI , r. 17 — Limitation Act {IX of 1908), 
s. 14— Amendment of plaint—Discretion of Court — 
Amendment, effect, of—Exclusion of time spent in 
previous suit—Same cause of action—Good faith. 

An amendment of a plaint relates back to the 
date of tile original institution of the suit provided 
there was nothing illegal about it. [p, 319 col. 1.] 

Section 153 and O. VI, r. 17 of the Civil Proce¬ 
dure Code do not put any express restriction on 
the discretion of the Court to allow an amendment 
altering the entire character of the suit. [p. 312, 
col. i.j 

The plaintiff brought a suit in Court A on an 
account alleged to have been taken respecting a 
dissolved parteruership between liimscll and the 
defendant. After inquiry the Court held that no 
such account had ever been taken. Instead of 
dismissing the suit, however, it returned the plaint, 
to enable the plaintiff, alter amending the suit 
into one for taking an account of the dissolved 
partnership, to present the plaint in Court B, 
which alone was competent to try a suit of that 
description. The plaintiff, however, presented 
the plaint in Court B without any amendment, 
with the result that it was again returned, the 
Court holding that on the face of it, the suit was 
triable by Court A. The plaint was now pre¬ 
sented back in Court A, which again returned it 
for proper presentation, after allowing it to be 
amended into a suit for au account and a shale 
of the dissolved partnership. The plaint as 
amended was now finaly presented in Court L', 
but by this time the suit was time-barred, and 
the Court dismissed it after holding that the 
delay could not be condoned under seclioi- 14 <;i 
the Limitation Act. On appeal; 

Held, (1) that in granting the amendment, 
the Court A exercised its diseietmu ji. .< judicial 
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manner and that, as an amendment relates back 
to the time of the institution of the suit, the suit 
ultimately instituted in Co art B was, for the 
purpose of section 14 of the Limitation Act, not 
only to be considered to be founded on the same 
cause of action as the suit at first instituted in 
Court A, but was iu fact the same suit; Lp. 3 * 9 . 

(2) that, however, as the plaintiff deliberately 
left the plaint unamended for a long time after 
the decision in Court A as to no account having 
been taken of the dissolved partnership, it 
could not be said that he was prosecuting the suit 
iu "good faith ” to enable him to take advantage 
of that section, and that the suit was rightly dis¬ 
missed. [p. 319, col. 2.] 

Appeal against au order of tl:e Dis¬ 
trict Judge, Bhandara, dated the 29th 
June 1922, in Civil Appeal No. 23 of 1922. 
Mr. D. T. Man gat muni, for the Appellant. 
Mr. E yacks Jut, for the Respondent. 
JUDGMENT.—The plaint was originally 
presented iu the Court of the Muusif, 
Gondia, on the 13th of July 1920. The 
plaintiff alleged that a partnership between 
himself and the defendant had been dis¬ 
solved on the 14th of November 1917, 
and that an account of the partnership 
taken between them 011 the 9th of October 
1917 showed a sum of Rs. 508-6-6 due to 
him bv the defendant. After enquiry, 
it was held by the. Court that no account 
ha a ever been taken, and this is now neces¬ 
sarily accepted as a fact. On that find¬ 
ing the suit was not triable by that Court, 
but a suit not based on the allegation 
that accounts had been taken and 
claiming that they should be taken up 
to the end of the partnership would have 
been triable, under the standing distribution 
of work, by the First Munsif of Bhandara. 
The Munsif of Gondia, instead of dis¬ 
missing the suit, returned the plaint for 
presentation to the proper Court and it 
was later presented, without amendment, 
in the Court of the First Munsif oi Bhandara. 
There it was rightly held that, 011 the face 
of the unamended plaint, the suit was 
triable by the Muusif of Gondia, and the 
plaint was again returned. 

2. In appeal aginst this order by the 
1 daintiff it was held by the Court of the 
District Judge that the order was correct 
1 and Hie Mnnsii of Gondia was ordered 
1 o re-ad m it the suit under its 
original number in the register and to 
deal with it according to law. The plaint 
was then again presented iu the Court 


of the Munsif of Gondia and, on the 27th 
of July 1921, that Court again returned 
it for proper presentation after allowing 
it to be amended into a suit for an account 
and a share of the profits of a partnership 
which had been dissolved on the 14th 
of November 1917. Thus amended, the 
plaint was again presented in the Court 
of the First Munsif of Bhandara on the 21st 
of September 1921. I11 that Court it 

was held (by the Additional Subordinate 
Judge to whom the suit was transferred) 
that section 14 of the Limitation Act 
did not condone the delay after the 14th 
of November 1920, the end of the ordi¬ 
nary period of limitation and the 
suit was, therefore, barred by time. In 
appeal the learned District Judge has re¬ 
manded the case for a decision on its merits, 
holding that section 14 of the Limitation 
Aj-t does apply to it, and the present 
appeal is against that order of remand. 

3. The dates of the few orders that have 
not been stated above are immaterial, 
as the order of the District Judge's Court 
that the suit should be re-admitted by 
the Munsif ot Gondia wiped out all the 
intermediate proceedings. It is .urged 
for the defendant that the Munsif of G011- 
di.a was wrong in allowing the plaint to 
be amended, and that he can still question 
the correctness and legality of that older, 
though he never appealed against it. K 
we assume that contention to be correct, 
which is the same as assuming that the 
amendment was made by the plaintiff 
himself of his motion at some time before 
presenting the plaint in Bhandara, it is 
quite clear that section 14 of the Limitation 
Act does not operate to condone the delay. 
In that view, the case stated in its simpl¬ 
est terms is os fellows. On the 13 ™ oj 
July 1920 the plaintiff instituted his suit 
in the Court of the Munsif of Gondia for 
money payable on accounts stated on 
the 9th of October 1917. This dragged 
on till the 27th of July l'(j2i when the 
Muusif returned the plaint. On the 
21 st of September 1921 the plaint was 
presented in the Court of the Fust Munsit 
of Bhandara, after amendment of the plaint 
so as to make the suit one for an account 
and a share of the profits of a partnership 
dissolved on the 14th of November I 9 J 7 - 

4. In this view of the case, it appears 
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that, in respect of the period between the 
13th of July 1920 and the 27th. of July 
1921, the plaintiff satisfied all the require¬ 
ments of section 14 of the Limitation Act 
with the possible exception of the last two, 
that it was in good faith that lie prosecuted 
his suit in the wrong Court and that the 
two suits arc founded on the same cause 
of action. The question of good faith does 
not require examination at present as it 
appears distinctly that the cause of action 
was not the same in the two suits. In 
the original plaint the cause of action 
or the set of facts to be established by 
the plaintiff to enable him to succeed 
was that an account had been stated 
showing a certain balance in his favour, 
the fact that the partnership had been dis¬ 
solved was irrelevant, os he would have 
succeeded equally if it had not been dissolv¬ 
ed or, indeed, if it had never existed. In 
the amended plaint the cause of action 
was the dissolution of the partnership, and 
that suit would have succeeded whether 
there had been even more than one state¬ 
ment of accounts during the continuance 
of the partnership.- 

5 - But the. making of the amendment 
in the Court in which the plaint was ori¬ 
ginally filed and with the leave of that 
Court makes all the difference, as, pro¬ 
vided there was nothing illegal about it, 
the amendment undoubtedly relates back 
to the date of the original institution of the 
suit. As has been shown, the amendment 
alters the character if the suit entirely, 
and under section 53 of the old Code an 
amendment of that kind was expressly 
forbidden. But section 153 and r. 17 
of O. VI of the present Code make no 
express restriction on the discretion of the 
Court, and in this case it undoubtedly 
was judicially exercised, and the order 
passed by the Court in the exercise of 
that discretion was never contested in 
appeal. What puts the correctness of the 
order and the rightness of the exercise 
of its discretion by the Court beyond all 
dount is the fact that the defendant agreed 
to the order being passed. The record of 
the proceedings in the Court of the Munsif 
P~ Go&dia is not now before me but tiie 
learned Pleader for the plaintiff-respond- 
eut produced certified copies of the plesd- 
lugs which were admitted by the defend¬ 


ant-appellant to be correct, and from them 
it appears that when the plaintiff asked 
for permission to make the amendment, 
the defendant’s Pleader raised no objec¬ 
tion and the defendant himself said : r< I 
have no objection to the amendment.” 
-he suit, therefore, that was instituted in 
the Court of the First Munsif of Bhandara 
was not only founded on the same cause 
of action as that instituted on the 33th 
of July 1921* in the Court of the Munsif 
of Gondia, but was the.same suit. 

6. There remains then the question 
of good taith. It was possibly., though not 
very probably, through inadvertence that 
the allegation that accounts had been 
made, which must now be admitted to be 


untrue, was left unamended in the plaint 
when it was presented for the first time in 
the Court of the First Munsif of Bhandara. 
But the matter was brought prominently 
to the plaintiff's notice, when the plaint 
.was again returned to him and it was 
practically the only matter discussed in 
his appeal. Even after the remand to the 
Court of the Munsif, Gondia, it was some¬ 
time before he could make up his mind 
to amend the plaint and abandon the 
allegation that there had been a settlement 
of accounts. I am unable to believe that 
Uus was due to any inadvertence or that 
it was done otherwise than deliberately 
in the hope of establishing later on an 
allegation of fact that had been found to 
be untrue and is 1:0w admitted to be 
untrue. Whatever may be the full 
extent of the meaning of the expression 
good faith ” in section 14 of the Limi¬ 
tation Act, it must be admitted that it 
cannot cover conduct of that sort. 

7. I. hold, therefore, that section 14 of 
the Limitation Act does not brirg this 
suit, as filed on the 21st of September 1923 
in the Court of the First Munsif of Bhandara 
within time. The order oi the District: 
Judge remanding the case for hearin 


will accordingly be set aside and the dec¬ 
ree of the Additional Subordinate Judge 
dismissing the suit os barred by time will 
bo restored. I he plaintiff-respondent must 
pay *dl •■he costs of all the proceedings. 

11 • Order accordingly. 
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makkhan LAL v. KISHUN LAL: 

ALLAHABAD HIGH COURT. 

Second Civil Appear No. 1517 of 1921. 

• March 6, 1923. 

Pnssnt: —Mr. Justice Gokul Prasad. 

Lala MAKKHAN LAL —Defendant 

—Appellant 
versus 

KISHUN LAL and others— 

Plaintiff and Defendant— 

Respondents. ■ 

Mortgage—Two mortgages on same properly — 

Covenant to redeem together—Clog on redemption, 

A person who had executed a usufruc¬ 
tuary mortgage of his property, mortgaged it 
again to the same mortgagee, and it was agreed 
that in case interest on the amount secured by 
the second mortgage was not paid annually, the 
mortgagee could, if he so desired, sue to recover 
the money due on the second mortgage. It was 
also agreed that the first mortgage would not 
be redeemed without the redemption of the second 
mortgage being effected : 

Held, that the condition was a clog on tne 
equity of redemption and the mortgagor could 
redeem the first mortgage alone without redeem¬ 
ing the second. 

Har Persliad v. Ram Chandcr, 63 Ind. Las. 

750; 19 A. L. J. 807; 3 U. P. L. R. (A) 139; 44 

A. 37; (1922) A. I. R. (A) 174, distinguished. 

Kesar Kunwar v. Kashi Ram, 30 Ind. Cas. 777; 

13 A. L. J. 8S9; 37 A. 634, followed. 

Second appeal against a decree ol the 
Subordinate Judge, Muthura, dated the 
8th of August 1921. 

Mr. Kurnuda Prasad, for the Appellant. 

Mr. N. P. Astliana, for the Respondents. 
JUDGMENT.— The facts which have 
given rise to this appeal are as follows. 

On the 35th of July 1868 the predecessors- 
in-title of the plaintiff and defendant second 
party executed a usufructuary mortgage 
in favour of Makkhan Lai, defendant 
first party. On the 19th of July i860 
the same" mortgagors executed another 
mortgage in favour of Makkhan Lai, afore¬ 
said, & tu secure a further advance of Rs. 300 
on the same property. It was, however, 
agreed that in case interest was not paid 
annually the mortgagee could, if he so 
desired, sue to recover the money due on 
the second mortgage. It was also agreed 
that the first mortgage would not be 
iedeemed, without the redemption 01 the 
second mortgage being effected. The 
present suit was brought by the plaintitl- 
oM.cllant fur redemption of the mortgage 
o! the 15th of July 1868. The prior 
moilgauce pleaded in defence that the 
plaintiff must redeem the second mort- 
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gage of the 19th of July 1869 also. Tire 
First Court held that the plaintiff had a 
right to redeem -the first mortgage 
only. The defendant first party appealed 
and the plaintiff raised objections that 
he was to pay Rs. 34 only for redemption 
and not Rs. 61 as ordered by the First 
Court. The learned Judge 01 the lower 
Appellate Court has held that the condi¬ 
tion entered in the second mortgage that 
the plaintiff was to redeem that mort¬ 
gage also before he couid redeem the 
first mortgage, operated as a clog on the 
equity of redemption and could not be 
enforced and, dismissing both the appeal 
and the objections, has confirmed the 
decree of the First Court. The defendant 
first party, the mortgagee, comes here in 
second appeal and his contention is that, 
on a true construction of the terns of the 
mortgage-deed dated the 19th of July 
1869. the plaintiff is bound to redeem the 
second mortgage also before he could redeem 
the fust mortgage and that the dismissal 
of his suit on the second nortgage is no 
bar to his claiming that money when the 
plaintiff seeks to redeem the usufructuary 
mortgage. The learned Vakil for the 
appellant has relied on the case of H ar 
Persliad v. Ram Chander (1) . It is 
that in that particular case this Court held 
that the second bond had to be redeemed 
along with the first usufructuary mort¬ 
gage-bond. But the difference between 
that case and the present one is that in tna 
case- the second bond was a purely usufruc¬ 
tuary mortgage-bond. In the present case, 
however, as it would appear from the iacts 
which I have given above, the SRRon , 
mortgage was not a usufructuary -bon 
pure and simple. The money due couia 
be realised by sale also; m other words, 
the money due under the second bon 
could be realised notwithstanding 
first mortgage-bond remained unredeemed. 
This circumstance distinguishes the pre¬ 
sent case from the Full Bench case re¬ 
ferred to above. The erse clearly m pom 
is that of Kesar Kunwar v. Kashi 
(2) and the two lower Courts have takena 
correct view and put a correct constructs 
os the mortgage-deed ot 1869. Under the 

(i) 63 Ind. Cas. 750; 19 A. L. J- 807; 3 U- P. L. 
R (A) 139; 44 A. 37; (1922) A. I. R- (A) 174- 

\i) 30Ind Cas. 7 771 1 3 A. U J. 889; 37 A. 634 . 
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circumstances, this appeal must fail. 
I dismiss it with costs including in this 
Court fees on the higher scale. 

M. A. A. & N. h. Appeal dismissed. 


OTJDH JUDICIAL COMMISSIONERS 

COURT. 

Rent Appeal No. 8 of 1922. 

November 30, 1922. 

Present: —Mr. Daniels A. J. C. 

Musammat RUQAIYA BE GAM and 

ot hers—-Plaintiffs—App ell ants 

versus 

IMDAD ADI and others — Defendants 

—Respondents. 

U. P. Land Revenue Act {III of 1901). **• 

3-1 (5). scope and applicability of—Failure to male 
report required by section—Suit for profits under 
Rent Act, whether barred—Report made by Patwari, 
whether sufficient—Report during pendency of 
suit. 

The language of sub-section (5) of section 3 4 
of the U. P. Land Revenue Act is perfectly general, 
and the operation of the sub-section is not con¬ 
fined to suits under the Act. The sub-section 
prohibits a Revenue Court from entertaining 
a suit or application of any description by a person 
who is required to make a report of succession 
by the section, until the report is made. [p. 321, 
col. 2.] 

Chhajmal Das v. Sirya , A. W. N. (190O) 23j; 

3 A. L. J. 625, relied on. 

If mutation has taken place before the institu¬ 
tion of a suit, the report required by section 34 
becomes unnecessary and sub-section (5) of the 
section has no application, but if mutation has 
not yet taken place a report made by the Patwari, 
cannot be a substitute for the report which the 
section requires to be made by the p oprietor. 
[p. 322, col. i.] 

A report made during the pendency of a suit is 
of no avail, as sub-section (3) of section 34. debars 
a Court from even admitting the plaint until the 
report required by the section has been made, 
[p. 322, col. 1 ] 

Appeal from a decree of the Third 
Additional District Judge, 1 Lucknow, 
dated the 20th December 1921, modifying 
that of the Assistant Collector, Unao, 
dated the- 25th November 1920. 

Mr. Haider Husain, for the Appellants. 

Mr. Wasi Hasan, for Respondent No. 1. 

JUDGMENT.—The suit out of which, this 
appeal ar ses was tiled jointly for pro¬ 
fits under section 108 (15) of the Oudh 
Rent Act by two plaintiffs Musammat 
Ruqaiya Beg am and Allahyar Beg. 
The suit was for profits 0 f the ye 3 r.s 
1324 to 1327 and the causes of action 
arose on d fterent dates from 1st June 

n 
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1917 to' ist June 1920. During nearly 
the whole of the period in suit 'the re¬ 
corded proprietor of Allahyar Beg s 
share in his property was his son Hamid- 
ullah Beg who died on 4^^ April I 9 2 °* 
The suit has been dismissed by the 
lower Appellate Court as against Allahyar 
Beg on two grounds, one of which was 
that, at the time of the institution, 
of the suit, he had not made the report 
of succession required by section 34 
the U. P. Land Revenue Act, 1901, and 
that, therefore, his suit was barred; by 
sub-section (5) °f same section. 

Both plaintiffs appealed but the appeal 
has been argued solely from the point, 
of view of Allahyar Beg. 

It is admitted that, on the date of 
the insititution of the suit, no report; 
with a view' to mutation had been made 
by Allahyar Beg. He contests the finding, 
of the Court below on three grounds 

(1) that section 34 (5) only applies 

to proceedings under the Land Revenue 

Act; 

(2) that prior to the institution of the 
suit, namely, on 19th April 1920* 
Pativari had made a report of Hamid.-; 
ullah Beg’s death and Allahyar Beg s 
succession to the property as his heir; 

(D that the report required by section 
34 was made by the plaintiff d.unng- 
the pendency of the suit and this should 
have been treated as sufficient. 

Neither of these has any force. 1 lie 
language of sub-section (5) of section 34 
is perfectly general: “No Revenue Court 
shall entertain a suit, or application. 

by the person so succeeding.until, 

such person has made the report require<L 
bv this section." It is impossible to 
read into this language the limitation 
suggested by the appellants, and indeed 
in the only case on the section which 
I have been able to find, Chhajmal 
Da s v. Sirya (1), the section was treated 
as applicable to a suit under section 142 
of the Agra Tenancy Act. In this 
particular case the transfer of right 
had taken place prior to the passing 
of the Act and on this ground alone 
rt was held that section 34 was not 
a bar to the suit. The report^ made 
by the Pal war l is made under i reruns 

U) A. W. N (1906) 251:3 A. L. J- '■ 5 - 
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framed in accordance with the Land 
Revenue Act, and is not a substitute 
for the report which the Act itself requires 
to be made by the proprietor. No doubt, 
as suggested by Mr. Agarwala i n his 
commentary on the section, if mutation 
had already taken place at the time of the 
institution of the suit the report required 
by section 34 would have become un¬ 
necessary, but this is not the case here. 
Mutat on was not ordered till after the 
inst tution of the suit. The suggestion 
that a report subsequently made is 
sufficient is untenable in view of the 
language of the Act. The Court is 
debarred from entertaining the suit 
at all, that is to say, from even admitting 
the plaint, until the report required 
by the section has been made. 

Out of several defendants to the suit 
only the first defendant Imdad Ali Khan 
appealed. It is argued that the Court 
below ought not to have dismissed the 
plaint ff's claim- altogether. I do not 
see how it could have done otherwise, 
in view of the fact that it was precluded 
from entertaining a suit by the plaintiff 
at all. 

: It is further urged that if this • appeal 
is dism ssed the result may be that a 
fresh su t for profits against defendants 
will be time-barred. I notice, however, 
that as against the defendants who 
have not appealed the Court below has 
given a decree for the full amount due 
in favour of the -co-plaintiff, Musammat 
Ruqaiya Beg am. It is difficult to see, 
therefore, how Allahyar Beg could re¬ 
cover these profits from the defendants 
over again. His remedy would appear 
to be against Musammat Ruqaiya Begam 
if she declines to hand over to her co- 
plaiutifi hs share of the profits which 
6he has recovered. She did not profess 
in her plaint to be entitled to recover 
the whole profits herself but only jointly 
w tk Alllayhar Beg. In view of the 
fact that the plea on which the suit 
was ultimately dismissed was not clearly 
taken in the written statement, I allow 
no costs to the respondents. 

' The result is that the appeal is dis¬ 
missed but the parties will bear their 
own costs. 

z , k, Appeal dismissed . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1695 cf 1921. 

May 3, 1923.; 

Present: —Mr. Justice Lindsay and 
Mr. Justice Sulainnn. 

BAIAVANT SINGH— Defendant- 

Appellant ' ■ 

. versus 

MARK SINGH— Plaintiff and another 
—Defendants—Respondents. 

Wajib-ul-arz, construction of—Record of right 
of pre-emption—Custom or contract—Presumption 
* — Non-customary matters, inclusion of, effect of. 

An entry in a wajib-ul-arz as to a right of 
pre-emption is good prima facie evidence of the 
existence of the custom, unless there is internal 
evidence in the wajib-u-larz itself or some other 
evidence or circumstance to rebut it. [p. 323, col. 

i.] . . . 

Where in the very clause of a wajib-ul-arz in 
which reference is made to pre-emption, reference 
is also made to a number of other matters which 
cannot possibly be matters of custom, the pre¬ 
sumption is rebutted, [p. 323, col. I.] 

Pazal Huseain v Muhammad Sharif, 24 Ind. 
Cas. 464; 3b A. 471; 12 A. C. J. 800 and Sttrajbalt 
Singh v. Muhammod Nasir, 48 Ind. Cas. 220, 16 A. 
L. J. 879, followed. ... 

Where the pre-emption clause in a tiajib- 
ul-arz contained, amongst other matters, the 
statement that an issueless co-sharel shall have 
no right to make a gift of his property in favour of 
a person not entitled (gair mtcstahaf) and that if such 
a transfer takes place, then on the death of the 
co-sharer his legal heirs would be the owners of 

the property : ,, 

Held, that the presumption which would 
ordinarily arise from an entry of a right of pre¬ 
emption in the wajib-ul-arz had been sufficiently 
rebutted and there was internal evidence in the 
clause itseli to show that the recitals contained 
{herein were not at all records of custom, [p. 3 2 3 *. 

col. 2.] . ( ' 

Second appeal from a decree oi the 

D.str.ct Juage, Meerut, dated the loth 
August 1921. 

Mr. N. C. Valsh, for the Appellant. 

Mr. K. C. Mital, for the Respondents. • 

! JUDGMENT.—This is a defendant-ven¬ 
dee’s appeal arising out of a suit for pre¬ 
emption. The defendant had denied 
the existence of any custom and the Court 
01 first instance dismissed the suit. On 
appeal the learned District J udge set 
aside the decree of the First Court and de¬ 
creed the suit, holding that the custom 
of pre-emption alleged by the plamtill 
had been established. The evidence as 
to the existence of the custom produced 
by the plaintiff consists of an entry in the 
wttjib-iil-arz of 1870 as well as decrees of 
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the years 1885 and 1916.; As against that 
the defendant relied on the judgment 
and decree of the year 1913. 

An ejtry as to the right of pre-emption 
recorded in a wajib-ul-arz is certainly good 
prima facie evidence of the existence of the 
custom unless there is internal evidence in 
the wajib-ul-arz itself or some other evi¬ 
dence or circumstance to rebut it. In the 
present case, although it appears that there 
was an earlier wajib-ul-arz of i860 inexist¬ 
ence, none was filed. We have only the 
entry in the wajib-ul-arz of 1870 which in 
the early portion of it does contain an 
express statement as to the existence of 
a right of pre-emption in favour of bhai 
haqiqi and then qaribi, then pattidars 
and then co-sharers in other paitis as 
against strangers. The clause in the wajib- 
ul-arz containing this recital, however, con¬ 
tains a la ge number of other matters 
over a dozen in number. 

It has been contended very strongly 
on behalf of the defendant-appellant that, 
reading the clause as a whole, this entry 
cannot be a record of custom. The test 
to be applied in such cases was laid down 
by the Special Beach in Fazal Hussain 
v. Muhammad Sharif (1) where it was point¬ 
ed out that if a wajib-ul-arz was of an un¬ 
usual natu e and in the very same clause 
in which reference was made to pre-emption, 
reference was also made to a number of 
other matters which could not possibly 
have been matters of custom, the presump¬ 
tion would be rebutted. This case has 
been followed in a number of other cases, 
vide the case in Sunjbali Singh v. Moham¬ 
mad Nisir (2) where the right of one co¬ 
sharer to redeem a mortgage made by an¬ 
other co-sharer, was held not to be a possi¬ 
ble record of custom. 

In the present case as it is not necessary 
for us to give in detail all the matters recited 
in the clause which may or may not be 
the record of custom, we need only to 
refer in pa ticular to that portion of it which 
says that an issuless co-sharer shall have no 
right to make a gift of his property in favour 
of a person not entitled (gatr mustahiq ), 
and if such a transfer takes place, then on 

(1) 24 lad. 4645 36 A. 4711 12 A. 1 4. J. 800, 

(ij 0 In l. Cis. 220; 16 A. I*. J. 879. 


the death of the co-sharer his legal heirs 
would be the owners of the property. 

It is obvious that this is an unreasonable 
restraint ou an owner’s power of aliena¬ 
tion, and, even though intended for the 
benefit of his relations, it cannot possibly 
be enforced in a Court of I^aw. An entry 
which lays down that a right exists which 
cannot be based on a custom having the 
force of law, is valueless as evidence 
to prove such custom. This being so, we 
are of opinion that the presumption which 
would ord narily arise from an entry of a 
right of p e-emption in the wajib-ul-arz 
has in this case been sufficiently rebutted, 
and that there is internal evidence in the 
clause itself to show that the recitals con¬ 
tained therein are not all records of custom. 

In addition to this wajib-til-arz . the plain¬ 
tiff relied on a decree for pre-emption of 
the year 1885. It is, however, to be noted 
that the Settlement of 1870 had not ex¬ 
pired by that year and that the right of 
pre-emption, even if based on contract, 
was then enforceable. In that judgment 
the question of custom was neither raised 
nor decided. The decree of the year 1916 
is a mere compromise decree. Although 
it is certainly evidence of an assertion 
of the right of pre-emption on the part 
of the co-sharers, it cannot be conclusive 
inasmuch as the question of the existence 
of any custom was not gone into by the 
Court and decided. As against this we 
have the Munsif s judgment of the year 
1913 where the plaintiff's case that a custom 
existed had been found not to have been es¬ 
tablished. Our conclusion,therefore, isthat 
in this case theplaint ff has failedto establish 
that there is a custom of pre-emption 
under which he is entitled to pre-empt the 
property. The result is that this appeal 
must be allowed. We accordingly set 
aside the decree of the lower Appellate 
Court and restore that of the Court of 
first instance with costs including in this 
Court fees on the higher scale. 

M. a. A. & n. h. Appeal allowed , 




OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civie Appeae No. 136 of 1922. 

October 16, 1922. 

Present: —Mr. Wazir Hasan, A. J. C. 

JANKI PER SHAD and anohter— 

D EFENDNATS—APP EEE ANTS 

versus 

Pandit SOMESHAR PER SHAD— 

PE AINTIFF — R ESP O NDENT. 

Partnership, dissolution of—Accounts not settled 
—Goods purchased before but received after dissolu¬ 
tion of partnership — Profits, whether to be accounted 
for — Contract Act {IX of 1872), s. 263. 

Plaintiff and defendant entered into a partnership 
for carrying on a business. The partnership 
was subsequently dissolved, but all that was 
done at this dissolution was the division of the 
stock in the shop between the parties. No ac¬ 
counts were settled on that date. Before the 
dissolution of the partnership orders had been 
placed for the purchase of certain goods on behalf 
of the firm and the payment of the price was 
also made on behalf of the firm ; but the goods 
were received after the dissolution of the partner¬ 
ship. The defendant sold those goods. The 
plaintiff filed a suit for settlement of accounts 
and claimed his share of the profits arising out 
of the sale of the said goods : 

Held, that, although the terms of s. 263 of the 
Contract Act did not cover the case in its entirety , 
yet on principles of equity the plaintiff was en¬ 
titled to his share of the profits made by the de¬ 
fendant in selling the goods in question, [p. 
325. col. 1.] 

Appeal from a decree of the Subordi¬ 
nate Judge, Sultaupur, dated tbe 29th 
March j 922, upholding that of the Munsif, 
Sultaupur, dated the 30th July 1921. 

Messrs. A. P. Sen and Haider Husain, 
for the Appellants. 

Messrs. Piianiut Ullah and Har Go bind 
Dayal , for the Respondent. 

JUDGMENT.—The plaintiff and the 
defendants were separately carrying on 
the business of selling salt in Sultan- 
pur early in the year 1919. On tbe 
1st of July of that year tne plaintiff, 
on the one hand, and the defendants, 
on the other hand, entered into a partner¬ 
ship lor carrying on the same business, 
to winch was also added the selling 
ol Kerosene Oil. There was a written 
agreement of partnership drawn but 
so much oi the terms ol it as were 
admitted in the plead ngs of the case 
were as follows — 

(u) that the plaintiff and the defend¬ 
ants shall each have a half share in the 


profits of the business and bear losses 
in the same proportion : 

( b) that for any advances which one 
or the other of the parties may. make 
towards the capital of the firm he or they, 
as the case may be, shall receive inteiest 
on the sum advanced at the rate of 8 
annas per cent, per mensem; 

(c) that the plaintiff will work without 
any remuneration at the shop at which 
the salt and the oil would be sold. 

It is common ground now in appeal 
that the partnership was dissolved on 
the 4th March 1920 but all that was 
done at this dissolution was the division 
of the stock in the shop between the 
partners of the firm. No accounts were 
settled on that date. About the middle 
of November 1919, that is, before the 
partnership was technically dissolved, orders 
were placed for the purchase of 7 wagors 
of salt, the price of which was paid in 
two instalments of Rs. 905-100 on the 
13th November 1919 and Rs. 2,264-10 
on the 17th November 1919- 
so indented for was not received until 
after the d ssolution of the partnership, 
the first instalment of it was received 
on the 26th October 1920. 

The suit out of which this appeal arises 
was to obtain a settlement of accounts 
as between the parties relating to the 
business of the firm and within the 
claim were included the profits made 
by the defendants over this sale of 7 
wagons of salt. The Court of first instance 
decreed the plaintiff’s suit in respect 
of his claim of the sums of money other 
than the one which represented the P ro " 
fits made by the defendants by celling 
7 wagons of salt. Tbe sum of money 
representing the plaintiff's share of pron s 
in the sale mentioned above was ptu 
at the figure of Rs.402 odd audits accuracy 
is nc longer a matter in controversy bet¬ 
ween the parties. Both the parties 
appealed from the decision of the Coitft 
ol first instance to the Court of the 
Subordinate Judge of Sultaupur. I he 
result was that the defendants' appeal 
was dism ssed and the plaintiff s appea 
in respect of his claim of Rs. 402 odd 
was allowed. The defendants have 
filed two appeals in this Court against 
two decrees of the lower Appellate Court. 
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These are Appeals No. 136 of 1922 and 
197 of 1922. Appeal No. 137 is with¬ 
drawn by the learned Counsel who appears 
on behalf of the defendants-appellants 
and is consequently dismissed with costs. 

As regards Appeal No. 136 of 1922, 
I am of opinion that the decree of the 
lower Appellate Court is correct. The 
account-books produced in the case 
immediately prove that order for the 
purchase of the 7 wagons of salt was 
made on behalf of the firm and further 
that the payment of the price in two 
instalments was also made on behalf 
of the firm ; but by mere accident the 
' goods were received after the dissolu¬ 
tion of the partnership. There is no 
doubt, in my mind, that on principles 
of equity the plaintiff is entitled to his 
share of the profits made by the defend- 
■ ants in selling the salt in question. It 
may be that the terms of section 263 
• of the Indian Contract Act (IX of 1872) 
do not coyer the case in its entirety 
to deliver to the plaintiff his share of 
the profits made in the sale of the goods, 
the price of which went out of the funds 
of the firm. 

The appeals fails and is dismissed with 
' costs. 

Z,K - . Appeal dismissed. 

ALLAHABAD HIGH COURT. 

First Civil Appeals Nos. 13O a.\d 13; 

or 1921. 

June 6, 1923. 

.Present:— Mr. Justice Ijrdsr.y and Mr. 

Justice Sulaiman. 

INAYAT ILAHI and others— 

, Defendants—Appellants 


As regards legal necessity, all flhat a transferee 
of Hindu joint family property is required to 
show is that like an ordinary person he was reason¬ 
ably satisfied as to its existence, (p. 329, col. 1.] 

A long series of renewals of mortgage trans¬ 
actions concerning Hindu joint family property 
extending over a generation without any pro¬ 
test from any member of the family would show 
its acquiescence and raise a fair presumption 
that if there had not been a valid necessity for 
them, some objection would have been raised, 
fp- 329 . col. 1.] 

It is open to a transferee of Hindu joint family 
property to plead that a prior mortgage on the 
property was without legal necessity, [p. 327, col. 
I -1 

Muhammad Muzamilullah Khan v. Mithulal, 11 
Iud. Cas. 220; 33 A. 783; 8 A. E. J. 901 (F. B.), 
followed. 

The members of a Hindu joint family trans¬ 
ferred certain property subject to some mortgages, 
expressly admitting that they were binding on 
them, and actually left with the vendee the whole 
sum due in order that the same may be paid to the 
prior mortgagees. The vendee, however, refused to 
pay the money alleging that the mortgages were 
not binding on the family: 

Held, that, though the admission by the mem¬ 
bers of the family that the mortgages were bind¬ 
ing on them could not operate as an estoppel 
against the vendee inasmuch as there was no 
privity of contract between the mortgagees and 
him, the admission was a very strong piece of 
evidence in favour of the view that the transac¬ 
tions were valid and binding on the family.[p. 327, 
col. 2.] 

A transaction which is voidable remains good 
so long as it is not challenged by the person who 
has the option to have it set aside. It is for 
him to exercise or not to exercise the option. If 
without exercising the option and 111 fact admit¬ 
ting the validity of the transaction, he transfers 
his rights, the transferee cannot be allowed to 
say that lie has acquired that option by the 
transfer, [p. 326, cc>. 2 ] 

Q'taere :—-Whether a mortgage of Hindu joint 
family property without legal necessity and not 
in lieu of any antecedent debt and without the 
consent, express or implied, of all members of the 
family, is void or only voidable, [p. 326; coL 1.] 


versus 

HARDEO vSAHAl —Plaintiff— 

Respondent. 

Hindu Law Joint family—Mortgage of jamu 
property—Legal necessity—Burden o ( proof—Seri 
of renewals of t>iortgage—Presumption—Transfer 
of mortgaged property—Right to question validit 
of mortgage— Admission of validity of mortgac 
by family, effect of — Voidable transaction—•Trani 
Jeree of rights—Option, exercise of. 

P ers °n v'ishes to enforce a mnrtgag 
against Hindu joint family property, the burde: 
hea on him to satisfy the Court that the transac 
tion was entered into for family necesdtv, or ii 
lieu of antecedent debt, or with the consent 
express or implied, of all the members of tin 
family, [p. 328. col. 2; p. 329. col. x.j 


First appeal from a decree of the Sub¬ 
ordinate Judge, Moinpur . 

Mr. Iqbal Ahmad, for the Appellants. 

Mr. Jang Bahadur Lai, Dr. Surendro 
N ith Sen and Mr. Shiva Prasad Sinha, for 
the Respondent. 

JUDGMENT.—First Appeals Nos. 1 ->6 
and 137 of 1921 are connected appe Is 
by certain defendants arising out 
two suits for sale on the basis of i, .> 
m >rtgage-deeds of the same date, n. , 
tin- 2nd of June 1914. 

file first of the two mortgage-deeds wus 
executed by Bhawuai Prasad and others 
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In favour of Hardeo Sahai, and the second 
by the same mortgagors in favour of Hukam 
Chand and Gauri Shankar. Under these 
two deeds amounts due under to prior 
mortgage-deeds dated 16th of June 
1894, and the first of March 1897 
were paid off and only a sum or Rs. 500 
was paid in cash which was said to have 
been required for the pruchase of corn for 
daily consumption and for the completion 
of the mortgage-deeds in question; 

In the one case the only contesting de¬ 
fendant was a subsequent transferee 
Inayat Ilahi and in the other Maharaj Singh, 
one of the members of the mortgagor's 
family, also contested the suit. The other 
defendants did not put in any appearance. 
On behalf of the contesting defendarts 
the execution of the documents as well as 
the passing of consideration were denied. 
It was further pleaded that there had been 
no legal necessity for the transfers, and that 
the mortgage-deeds were, therefore, not 
binding on the family. 

The learned Subordinate Judge was of 
opinion that it was not open to Inayat 
Uahi, he being a transferee only, to raise 
such a plea and he further held that the 
other contesting defendant, Maharaj Singh, 
not having been born at the time when 
the two prior mortgage deeds were exe¬ 
cuted, was not competent to challegnge 
the transactions. He accordingly decreed 
both the suits in full. Inayat Ilahi and some 
of the defendants, other than Maharaj 
Singh, have preferred two appeals, and on 
theli behalf, although the findings as to the 
execution and the passing of considera¬ 
tion are not challenged, it has been strongly 
contended that there was in fact no legal 
necessity for these transfers. 

The first question which arises is as to 
whether it is open to the transferee, Inayat 
Ilahi, to raise the question of want of legal 
necessitv. This question we would have 
thought depended on the further ques¬ 
tion whether a mortgage of joint property 
by a Hindu father without any legal neces¬ 
sity and rot in lieu of any antecedent 
debt and without the consent, express or 
implied, of the other members of the family, 
was void or only voidable. If such a trans¬ 
fer were vo’d there can be no doubt what¬ 


soever that any subsequenttransferee who 
comes into possession of the property would 
be entitled to raise the point that the trans¬ 
action was not binding on the property. 

On the other hand, if the mortgage 
transaction were merely voidable at the 
option of the nor,-consenting members of 
the family, then it is difficult to see 
how a subsequent transferee of the 
property itself could be allowed, to 
question it. A transaction which is 
voidable remains good so long as it is 
not challenged by the members who have 
the option to have it set aside. It is for 
them to exercise or not to exercise the op¬ 
tion. If without exerc’s : r.g th^t option 
and in fact admitting the validity of the 
mortgage they transfer the property, the 
transieree cannot be allowed to say that 
he has acquired that option by the transfer. 

Undoubtedly, it has been held in a number 
of cases that a transfer b} T a Hindu widow, 
who represents the whole estate for the 
time being and who certairly hrs power 
to transfer the property for her life-time 
is only voidable at the option ot the rever¬ 
sioners and not absolutely void. But 
as to a Hindu father, the whole estate 
does not vest exclusively in him but in the 
family of which he is the head. He may 
also, as the manager, be the ?g ei t of the 
family in relation to the outside world. The 
question whether a transfer by him without 
legal necessity is void or voidable is an¬ 
other matter. There are certainly obser¬ 
vations in some old cases which go to show 
that such a transfer is not absolutely void 
but only voidable. In the case of Hwu- 
m in Kant 7/ v. Hinunian Mandur (1) their 
Lordships of the Privy Council observed 
at page 126 that the sale by a Hindu 
father “was not necessarily void but only 
voidable if objection were taken to it by 
the other members of the joint family/* 
And the same view was expressed by a 
single Judge of this Court in the case of 
Bishumbhar Dayal v. Pxrsh idi L 7/ (2). On 
the other hand, the learned Advocate for 
the appellants relies on the observations in 
the cases reported as Balgobind Das v? 

(1) 19 C. 1231 ill. A. 1581 6 Sot. P, C, J*911 9 
Imd. Dec. (N. s.) 527 (P. C.). 

(2) 16 Ind. Cas. $291 ro A. I„ J. 11a, 
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Narain Lai (3) and Muhammad Muzamil - 
ttllah Khan v. Mithiulal (4) where it was 
distinctly held that such a transfer without 
the consent of the other members of the 
family was 1 invalid 

Their Lordships in the leading case of 
Sahu Ram Chandra v. Bhup Singh (5) ob¬ 
served: “any deed of gift, sale or mortgage 
granted by one co-parcener on his own 
account of or over the j oint family property 
is invalid; the estate is wholly unaffected 
by it and its entirety stands free of it." 
It may be that the word "invalid" is not 
necessarily the same thing as void. We 
do not, however, think it necessary to go 
any further into this question as we feel 
ourselves bound by the ruling of the Full 
Bench in Muhammad Muzamilullah Khan 
v. Mlthulal i 4) which laid down that 
it is open to a subsequent transferee to 
take the plea that the prior mortgage was 
without legal necessity. 

The question still remains how far the 
present transferee, Inayat Ilahi, is bound 
by his undertaking to pay off the prior 
debts. In the sale-deed which was exe¬ 
cuted on the bth January T019 in his 
favour it was admitted by the vendors in the 
clearest terms that the prior debts contract¬ 
ed by the’r ancestors were binding on them. 
They purported to transfer only the equity 
of redemption (1. e., property subject to 
those mortgages) and actually left in depos.t 
with the vendee the whole sum due in order 
that the same may be paid to the represen¬ 
tatives of the prior mortgagees. Having 
undertaken to pay off these debts the vendee 
now turns round and says that he is not 
bound to pay them, though his sale-deed 
contains a very clear admission on behalf 
of all the members of the family who were 
parties to it that the prior mortgage-debts 
had been incurred for legal necessity and 
were binding on the family. 

It is to be noted that 12 years have not 
yet expired since the execution of the sale- 

(3} 15 A. 3391 20 I. A. 116: 6 Sar. P. C. J_ 313: 
17 Ind. Ju . 423; 7 Ind. Dec. (n. ?.) 034 v p c )- 
*4) 11 Ind. Cas. 220; 33 A. 7831 8 A. L. J. 19° 

(P.S.). 

(5) 39 Ind. Cas. 280; 39 A. 437 at p. 4421 21 c. 
W.N. 6981 1 P. b.W.557; 15 A.b. J-4^71 »9 Bow. 
I*. R. 4981 26 C. L. J. 1 t 33 M. L. J. 14: (1917) 
M. W. K. 4391 22 M. L T. 221 6 L. W. 213 44 i. 
A. 126 C.), 
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deed. The vendee's title as against' the 
whole family, therefore, rests on this 
document alone, that is to say, he must 
admit that it is under this docufnent 
that he has acquired the property from 
the whole family. This, in .our opinion., 
means that the persons who executed 
the document in his favour were acting 
on behalf of the whole family. It 
follows, therefore, that the admission 
contained in this document must, so far 
as the vendee is concerned, be taken to be 
an admission made on behalf of the whole 
family and that admission is that the prior 
mortgage-deeds were binding on the family. 

And, therefore, even though it is true 
that such an admission cannot operate as 
an estoppel against the defendant inasmuch 
as there was no privity of contract 
between the mortgagees and him, and fur¬ 
ther because the plaintiffs' position has in 
no way been compromised, there can be 
no doubt that this admission is a very strong 
piece of evidence in favour of the view that 
the transactions must have been for valid 
necessity , otherwise they would not have 
been accepted as such by all the members. 

Coming to the facts, we find that the deal¬ 
ings really go back to a very early period. 
The earliest document that was executed 
was dated the 22nd January 1873 by Har 
Deo, the grandfather of the present mof* 
gag or s, in favour of one Ajit Singh, for a 
sum of Rs. 98 the whole of which had 
been paid in cash. It is true that this 
amount being secured on the family 
property cannot be treated as an 
antecedent debt in the strict sense of 
the term. But it having been borrowed 
as early as 1873 and evidence as to the 
actual necessity having disappeared, 
subsequent admission of its validity would 
be a very strong piece oi evidence to be 
considered. This deed was followed by 
a mortgage deed of the 19th May 1873 
bv the same mortgagor, tn favour of the 
si me person for a further sum of Rs. 200 
the whole of which was either acknowledg¬ 
ed to have been received before-liand or 
was paid in cash before the Sub-Registrar. 
The third ^ocuTrent w'as ct th* afith Jan¬ 
uary 1874 for a sum of Rs. 250 out of vhich 
Rs. 113-8 were given tor on account 
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of the amount due on the first mentioned 
document and Rs. 136-8 were received 
in cash. The 4th mortgage was for a sum 
of Rs. 400 under which Rs. 229 were paid 
off on account of the amount due under 
the deed of the 19th May 1873 an da sum 
of Rs. 171 v-as received in cash. There is a 
recital in this document that this sum of 
Rs. 171 was required for the purpose of 
paying Government Revenue for the June 
instalment and for meeting certain personal 
expenses. 

The 5th document was dated the 5th 
January 1875 for a sum of Rs. 400 under 
which the earlier document of the 26th 
January 1874 was paid off and a further 
sum of Rs. 118 was advanced. Then we 
have the document of the 5th August 
1875 under which the 4th and 5th mort¬ 
gage-deeds were paid off and the balance 
was received in cash. All these trans¬ 
actions are transactions entered into by 
Hardeo, the grandfather of the mort¬ 
gagors, as early as the seventies. 

On the 31st January 1887 a mortgage 
by conditional sale for a sum of Rs. 3,100 
was executed in favour of the same mort¬ 
gagee, Ajit Singh, under which he was 
put in possession of the mortgaged proper¬ 
ties and the amounts due on the earlier 
document of the 5th August 1875 was paid 
off. There is a further recital in this do¬ 
cument that Rs. 505-7-3 were due cn ac¬ 
count of a Munsif's Court decree r.r.d 
Rs. 64-8-9 were due on account of prior 
debts. Rupees 150 were paid in cash. There 
can be no doubt that this mortgage by ccndi- 
t onal sate was fully acted upon and the 
mortgagee entered into possession soon 
after. He and his representative have 
been in possess on of the property since 
then, which means that during the whole 
of a period of over thirty years the mort¬ 
gagors’ fam ly has allowed this property 
to remain out of its possession. 

Oji the 16th June 1894 another mort- 
gage-deed was executed by Durga Prasad, 
Munna Dal and Bhawani Prasad , the sons 
of Hardeo, in favour of one Musavumt 
Dachmi Bai, for a sum of Rs. 6,400. Un¬ 
der this document Rs. 6,100 were left with 
the mortgagee to pay off the mortgage by 
cond t onal sale the validity of which was of 
course accepted and Rs. 300 were acknow- 
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Iedged to have been received in cash; 
There can be no doubt that, subsequently, 
Musammat Uachmi Bai, the mortgagee," 
paid off the prior mortgage and entered 
into possess on of the property in place 
of the previous mortgagee. On the 1st 
of March 1897 another mortgage-deed 
by the same three persons was executed 
for a sum of Rs. 900 and the recital is to the 
effect that the money was required to pay 
off a decree for arrears of rent held by 
Choudhuri Sunder Singli and another ar.d 
to meet certain personal expenses. The 
property hypothecated under this bond 
was the same as covered by the mortgage 
by conditional sale. 

Up to the year 1914 no attempt was made 
by any member of the mortgagor’s family 
to challenge any of these mortgage-deeds 
or to recover the property from the posses¬ 
sion of the mortgagees. The family seems 
to have acquiesced in these transfers. 
A thiid party w r ould, therefore, he 
quite justified in presuming that the debts 
must have been incurred for family neces- 
s ty. On the second June 1914 six members 
of the fam ly, namely, Bhawani Prasad, 
acting in his own right and as guardian of 
his sons Bansi Dhar and Raghubar Sirgh. 
(2) Gaya Prasad, {3) Kalka Prasad for self 
and as guardian of his minor son Sarup 
Singh, (4) Murlidliar, (5) Sl eo Narain for 
self and as guardian of his minor sors, 
Sughar Singh, Babu Ram ar.d Chute Tua 
and (6) Sanet Sirgh in his own right and 
as guardian of Maharaj Singh executed the 
documents in suit under which the amounts 
due under the previous mortgage-deeds 
of 1894 and 1897 mentioned above were 
left with the mortgagees to be paid of and 
the balance of Rs. 500 was said to have 
been required for purchasing coin for daily 
consumption and meeting the expenses of 
the execution and the registration of the 
deeds. 

It was some years after these mortgage- 
deeds that In ay at II alii obt aired a sale- 
deed on the 6th Januaiy 1919 in which 
there was a fresh aenrssion on behalf of 
the mortgagors that the two mortgage- 
debts i.i question had been val dly incurred 
and were binding on the family. 

It is true that in a case where a mortgagee 
whishes to enforce a charge against the- 
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f ami ly property the burden lies on him to 
satisfy the Court that the mortgage transac¬ 
tion ha been entered into for family recess- 
tv or in lieu of antecedent debt or with the 
consent, express or implied, of all the mem¬ 
bers of the family. In the present case we 
are of opinion that this burden has been 
sufficiently discharged. In the first place, 
the transactions extend back to the year 
1873 and for all this long period there 
never has been any protest made by any 
member of the family. Furthermore, 
there is nothing to show that in the years 

1894 and 1897 there were any maJor fi¬ 
bers of the family alive who were not par¬ 
ties to the transactions and whose consent 
ought to have been obtained and was no 
obtained. In fact, the ages of the various 
defendants as given in the plaint would 
rather go to show that all of them or at 
least most of them were not even born 
in those years. A long series of renewals 
of mortgage transactions extending for 
over a generation without any protest 
by any member of the family would show 
its acquiescence and raise a fair presmnp— 
tion that if there had not b:-< n a valid ne¬ 
cessity for them, some objection would 
have 1 een raised. The present mortgagees 
were not the mortgagees in the years 1894 
and 1897 and so it is not a matter wliithm 
their sepecial means of knowledge as to whe 
ther the amounts borrowed on these dates 
had been incurred for legal necessity. 
In view of the long continued acquiescence 
of all the members of the family, at any 
rate by all the adult members of the family, 
and the expiess admission contained in 
the sale-deed of 6th January 1019 we are 
of opinion that it must be held that in this 
case the burden of proof of legal necessity 
has been completely discharged. It is not 
now possible after the lapse of so many 
years to produce evidence to sh< w lor 
what purpose the money uas borrowed 
or how it was actually spent by the mort¬ 
gagors. All that the mortgagees are re¬ 
quired to show is that like oidir ary men 
they were reasonably satis lice that kga. 
necessity must have existed, h} view o 
the conduct of '.ill the members of the fami¬ 
ly in allowing the property to remain < ut 
of their possession for such a long time '.e 
tli nk that this mi st be taker to have b-< 11 
so. Even though all these sums vvc-ie 
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borrowed on the security of the family 
property and although there is no direct 
evidence to show the actual necessity to 
meet which all the sums were trowed. 
we are of opinion that the burden of proving 
the existence cr legal necessity must be he d 
to have been discharged. It was to pay 
off thane debts, and in that way to recover 
the property from the mortgagees, that the 
mortgage-deeds in suit were exeeu e . 
The family cannot now be allowed to re¬ 
tain the benefit and repudiate the liability . 

We think it right to note that in the 
Court below,with the exception of the trans¬ 
feree, only one defendant, Maharaj Singh, 
contested one cf the suits. AH the other 
defendants did not put in any appearance 
nor file any written statement Xhe 
question of want of legal nece sity was 
a mixed question of law and fact and 
none of these defendants ever attempted 
to raise it. None of them went into the 
witness box to explain away their own ad¬ 
missions. The plaintiffs produced son e oral 
evidence also, which, under the circum¬ 
stances. we do not propose to discuss. After 
the decrees in the two suits were I.assed, Ma¬ 
haraj Sirgh, the only defendant, who was a 

member of the family, submitted to the 
decrees and has not appealed, the persons 
who now appeal are the transferee Sheikh 
Inav,.t Ilahi, and certain other defendants 
who did not put in an appearance m the Court 
below ai d who did not raise the question ..t 
all Their reluctance to submit them¬ 
selves to the cross-examination suggests 
to some extent that they did no 
feel confident that they would be able to 
explain their previous adimss ons. The 
evidence of Jliau L'.'.l an': Hardeo Sahai is to 
the effect that Ks. 500 were taken to meet 
private expenses and the expenses of re- 
gistration. The recital in the deed is to 
the same effect. The defendants have 
given no oral evidence to rebut it. lheir 
own evidence would at least have shown 
for what purpose Rs. 50U were required. 
Neither the transferee nor these other de¬ 
fendants, who never contested the claim, 
can therefore, succeed. The result is 
that both these appeals fail and are hereby 

dismissed with costs. 

N H Appeal dismzssej. 




PATNA HIGH COURT. 

Second Civil Appear No. 143 of 1921. • 

December 8, 1921. 

Present: —Mr. Justice Jwala Prasad and 

Mr. Justice Ross. 

RAMDEO SINGH and others— 

Appellants 

versus .•» 

MUKHAN SINGH and others— 

Respondents. 

Cmil Pocedure Code ( Act V of 1908), ss. 122, 
123, O. XL I r. 1— Patna High Court Rules, 
Chapter V 11 , r. 6 — Appeal, second—Copy of judg¬ 
ment of Trial Court not filed within limitation — 
Appeal, whether barred. 

Section 122 of the Civil Procedure Code 
gives power to the High Courts to make rules 
regulating their own procedure and the pro¬ 
cedure of the Civil Courts subordinate to 
their superintendence, and by such rules to 
annul, alter or add to all or any of the 
rules of the First Schedule to the Code. But iu 
order to have the effect of varying the rules con¬ 
tained in the First Schedule, the rules made under 
section 122 must first have been considered and 
submitted by a Rule Committee appointed under 
section 125 of the Code. [p. 331* c °l- x *3 

Rule 6 of Chapter VII of the Patna High Court 
Rules requiring a copy of the judgment of the 
Trial Court to be filed along wth the Memorandum 
of Appeal in a second appeal has not been made 
under section 122 of the Civil Procedure Code and 
has not, therefore, the effect of adding to r. 
1 of O. XU of the Code. [p. 331, col. j.] 

A second appeal filed within limitation cannot 
be rejected as barred by limitation merely because 
a copy of the judgment of the Trial Court was not 
filed within limitation, as required by r. 6 
of Chapter VII of the Patna High Couit Rules. 

fP- 33 *, col. 1.] 

Narsingh Sahai v Shco Prasad, 42 Iud. Cas. 853; 
40 A. ij 15 A. L. J. 835 ( F - B -). distinguished. 

Chunilal Jethabhai v. Barot Dahyabhai 
Amulakh. 32 B. 14; 9 Bom. L. R. 1138, relied 

on. 

Mr. Sivanandan Ray Jo* the Appellants. 

ORDER.— This second appeal was origi¬ 
nally filed on the 25th November 19? 1 
within time. The Memorandum of Appeal 
was accompanied by copies of the decree 
and the judgment of the lower Appellate 
Court. The copy of the judgment of 
the Trial Court was not tiled as is required 
by rule 6 of Chapter VII of the High Court 
Rules. Accordingly, the Memorandum of 
Appeal was returned. It was filed on the 
30th November after the time for filing 
it had expired. It was suggested that 
in accordance with the order passed in a 

similar case in M. J. C. No, ijb of 1921 


on the 29th November 1921 by the learn¬ 
ed Cliief Justice and Mir. Justice Coutts, 
the appeal is out of time and should be 
rejected. 

The learned Vakil on behalf of the appel¬ 
lant says that the appeal filed on the 25th 
November 1921 was competent under 
O XU, r. 1, which requires that only 
a copy of the judgment.on which the dec 
ree of the lower Appellate Court sought 
to be set aside is founded to be filed, and 
does not require the filing of the judg¬ 
ment of the Trial Court. He further con¬ 
tends that the rule of this Court referred 
to above, No. 6, Chap. VII, cannot affect 
the rule of limitation and the non-com¬ 
pliance with that rule will not necessarily' 
subject the appellant's appeal to be dis¬ 
missed. 

Reference was made to a Full Bench 
decision in the case of Narsingh Sahai v 
Shco Prasad (i) but the question in the 
present case did not arise in that case ex¬ 
cept that the observation made at page 7* 
of the report might throw some light as 
to the power of the High Court to make 
rules so as to alter the Rules of Limitation 
prescribed by the Limitation Act. 

However, the decision of the Full Bench 
of the Bombay High Court in the case 
of Chunilal Jcthahhii v Barot Dahya¬ 
bhai Amulakh '2) is on all fours with the 
present one and fully supports the conten¬ 
tion cf the learned Vakil for the appellant. 

Rule 6, Chapter VII, of this Court's Rules 
was based upon the old Code of Civil Pro¬ 
cedure, section 652 ot that Code was held 
not to give power to the High Court to 
frame a rule modi flying any rule or mode 
as to computation of limitation prescribed 
expressly or by necessary implication in 
the Limitation Act ; and that the rules 
framed by the High Court must be 
•* consistent with the Code" ; in other 
words, the rule was held not to annul, 
modify or add to section 5 41 of the old Code 
requiring the appellant to file a copy of 
the judgment of the Trial Court failing 
which the presentation of the appeal would 
be deemed to be incompetent. The pre- 

(1) 42 Ind. Cas. 855: 40 A. 1; 15 A. L. J. 835 

(f. B.y. 

(2) 32 B. 14; 9 Bom. L. R. 1138. __ 

- #Page ot 40 A.—[£VLJ. ~ 
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sent r. 1 of O. XEI, has not made 
any change in regard to section 652 of the 
old Code and, therefore, will be governed 
by the above cited Bombay case. No 
doubt, under the present Code, section 122 
gives power to the High Court to make 
rules regulating their own procedure and 
the procedure of the Civil Courts subordi¬ 
nate to their superintendence and by such 
rules “ to annul, alter or add to all or any 
oftherulesof the First Schedule'*. Accord¬ 
ingly, this High Court has power to make 
rules under section 122 so as .to annul, alter 
or add to r. 1 of O. XU of the First 
Schedule to the Code. Rule 6 of Chapter 
VII of this Court has not, however, been 
made under section 122 for which a special 
provision has been made in rules 123 to 
128. In fact, the rules under section 122 
in order to have the effect of varying 
the rules in the First Schedule to the 
Code must first have been considered ar.d 
submitted b} T a Rule Committee appoint¬ 
ed under section 123. Section 124 says 
that “ before making any rules under sec¬ 
tion 122 the High Court shall take such re¬ 
port into consideration." Therefore, there 
is a good deal of force in the contention of 
the learned Vakil that r. 6 of Chapter 
VII cannot apply to the present case. 

An exactly similar rule in the Bombay 
High Court was construed in the said Full 
Bench case empowering the Registrar to 
refuse to admit an appeal unless it was 
accompanied by the judgment of the Trial 
Court, but not to throw out the appeal 
as being time-barred. 

The High Court Rule referred to was 
apparently framed under section 130 
of the Code and the Court Rules framed 
under that section relate to matters “other 
than procedure ". 

We do not think that the order in M. 
J.C.No 176 of 192r was intended todecide 
any quest on of limitation. We, therefore, 
hold that the appeal is not out of time. 

z * K » Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1499 of 1921. 

• ' March 2S, T923. 

Present : —Mr. Justice Piggctt. 

Mnsammat SARJO KUAR and another 
—Plaintiffs—Appellants 

versus 

Sheikh ENATT and others—Defend¬ 
ants—Respondents. 

Pleadings—Declaratory suit — A Iternative prayer 
for joint possession — Plaintiff, whether can claim 
joint possession as additional relief in appeal. 

In a village owned by a number of co sharer?, 
some of the co-sharers granted perpetual leases to 
the defendants. Other co-sharers sued for a decla¬ 
ration that these leases were improper, null and 
void and unenforceable. They added an alter¬ 
native prayer for a decree for joint possession 
with the other co-sharer-defendants. The Trial 
Court granted the declaration asked for. In 
appeal, the plaintiffs prayed for joint possession 
by ejectment of the lessee-defendants, not by 
way of an alternative relief, but in addition to 
the declaration already granted, alleging that 
that their prayer for a simple declaration alone 
was barred by section 42 of the Specific Reliei 
Act: 


Held, that the prayer for ejectment could not 
be granted under the circumstances, as it had 
been preferred in the plaint only as an alter¬ 
native, in -the event of the Court’s holding that 

a mere suit for declaration did not lie rp 
col. i.J ’ 


a aerree 01 
Jaunpore, date. I 


in question is 
co-sharers, but 
The plaintiff and 


accona appeal against a decree of 
the Subordinate Judge, Jannnore, dated 
the 14th July 19*1. 

FACTS.— The village in question is 

owned by a number of co-sharers, but 
there is no Lambardar. The plaintiff and 
defendants Nos. 3 to 20 are co-sharers. 
The waste land in the village is undivided 
and co-sharers are entitled by custom 
to take possession of pieces of this waste 
land and bring them into their exclusive 
use, by planting trees thereon or bringing 
them under cultivation. One co-sharer 
defendant No. 19, ou 19th Novembe^ 
1917 gave a perpetual ^ lease of a portion 
Ol this parti laud to defendants Nos 1 
ana 2 claiming to be in exclusive posses¬ 
sion of the same. On 27th bebruary 1010 
the said lessees further obtained a per¬ 
petual lease of the 3 me land Iron; some 

r , ■ c °t h: ' rer ;d t efendants. Thereupon 
the plaintiffs sued for a declaration that the 
perpetual lease granted to defendants Nos. 
1 and 2 were illegal and void. Tiic-v fur¬ 
ther said, that "if for any reason the pas¬ 
sing of a declaratory decree be not thought 
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proper'*, the Court may grant them a decree 
tor joint possession. Beta the Courts 
granted the declaration that the per¬ 
petual leases are illegal and vcici, that 
the lessees are tenants-at-will; but have 
refused the relief for joint possession. 
Hence the appeal. 

Mr. Peary 1 a l Bauerji, for the Appel¬ 
lants--The Trial Court refused the decree- 
for joint possession on the ground that the 
leases being leases of agricultural land, 
a Civil Court is not competent to give such 
a decree; and the lower Appellate Court 
has simply said that in view of the ruling 
in Nihal Chand v. Rustavi Alt Khan 
(r) such a relief cannot be granted. 
It is submitted that the lower Courts 
have taken a wrong view of law, and a 
decree for joint possession not only con 
be given but ought to be given. The 
leases having been declared illegal end 
void, they are avoided not or.lv lrom the 
date of the decree but from the date of 
their inception. This being so, the lessees 
ore not tenants-at-will but mere tres¬ 
passers from the date of their entry on 
the land, and they can bo ejected by 11 e 
Ch i! Court. The Trial Court appears to 
have based its conclusions on Bhold Nath 
v. Buskin (2), the decision in which case 
is based on the Privy Council ruling in 
Watson & Co. v. Ravuhund Dv.tt 

(3), but this decision of their Lord- 
ships of the Privy Council has been ex¬ 
plained iii / a Par N'lth Ojha v. Raviphal 
f.j), which is an authority for the fact that 
joint possession can be given not only 
in cases where the plaintiff who was m 
possession has been dispossessed but cl so 
casts where he never was in possession. 

A decree for joint possession was also 
granted in Phalron Rai v. Satan Rai 
(5), Na nn hi Dcbi v. Da ulat Singh 

(b), Bishcshar Singh v. Hanitvnvi 
Singh (7) and Sarhji Singh v _Raj Kumar 

(1) 5 A. I,. J. 564; A. W. N. (1 908) 77. 

(2) A. W. N. (1894) 127. 

(P 18 C. ir.; 17 I. A. 110; 5 Sar. P. C. J. 535; 

9 I ml. l)cr. (n. s.) 7 (P. C ). 

( 4 ) 13 Ind. Cas. 79; 34 A- x 50; 8 A. L. J. 

l,> (3) A. W. N. (1904) 106; 26 A. 588; 1 A. J*. J. 
183. 

2 A. J,. J. 250 

(7 , 63 Iud. Cas. 802; I <j A. L. J. 2So; 3 U. P. 

i, f L<, \A) 1431 44 A,>; UU 2 -j A. J. R. pi) 314. 


SHANKAR J?AHI. RAM, . . 

R** ( 2 /- The case relied on by the lower 
Appellate Court, viz., Nihal Chand v.. Rus¬ 
tam Alt Khan (1), gives no reasons for 
the view held by the learned Judges.' 
The lessees have, by securing perpetual 
leases from some of the co-sharers, attempt¬ 
ed to deprive the plaintiffs and some 
other defendants ot the benefit they 
could have derived from the use of the 
laud. 

•Piggott, J.—-But the defendant lessees 
have made a profitable use of the land 
which hitherto was lying waste.]. * 

It is submitted that the idea of pro¬ 
fitable use of the waste land is entirely 
foreign to the right of a co-sharer to de¬ 
mand that a trespasser must be ejected. 
This right i* an absolute right. Section 
the Tenancy Act lays down that 
“ all things required or permitted to be 
done by the possessors of a right, title 
or interest shall be done by them con¬ 
jointly unless they have appointed an 
agent to acton behalf of them all." The 
section is mandatory. That is why the 
leases have been declared illegal. Such 
leases are void not only in respect of the 
persons who were no parties to their exe¬ 
cution, but even in respect of those who 
executed them. I rely on Jagan Nath 
v. liar Copal (<)) Banstihar v. Dip Singh 
(to). Eyunni Raghavacharyulu v. Epuri 
Covindasari (u). The "ca.se of such 

leases is analogous to that of an 
illegal alienation by a n.ember of a Hindu 
joint family or a Hindu widow, which 
when avoided is invalid in respect of all 
members of the joint family and not only 
the transferor. If leases like the present 
were to hold good, it would open a door 
to fraud of co-sharers who could, by exe¬ 
cuting such leases, deprive other co- 
sharers of their legitimate rights. 

Mr. M. A. Aziz, for the Respondent.— 
Before the case-law is discussed ii is 
necessary to clearly grasp the facts of 
the case as found by the lower Courts. 
The constitution of the village is that the 


(8) 63 Ind. Cas. 806; 19 A. L. J. 783; 3 U{ 
P. h. R. (A) 146; 44 A. 5; (1922) A. I. R. (A) 16 2. 

(9) A. W. N. (1897) 207. 

(10) 20 A 438; A. W. N. (1898) 103; 9 Ind. 
Dec. (n. S.) 641. 

(11) 48 Iud. Cas. 198; 41 M. 1068; 35 II. L, 
J. 402. 
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co-sharers have divided the culturable 
land in Pattis, but the parti land 
is common and has been lying 
waste. Only now and then a co-sharer 
has taken possession of a small piece 
by bringing it under cultivation or 
by planting trees thereon, and his 
exclusive possession has not been dis¬ 
turbed. The question, therefore, which 
arises is whether a co-sharer who 
can take possession of a piece of land 
and keep it exclusively to himself, can 
also let out that piece and remain the 
exclusive landlord of his tenant. It is 
submitted, under the circumstances of 
the case, he can. The defendants Nos. 
I and 2 thus are tenants of their lessors 
only and the plaintiffs are entitled only 
to a declaration as to their title, but not 
to a decree for joint possession. The 
plaintiffs can hold their lessors to account 
inasuitfor profits; but nothing more. 

It is submitted that, in any case, the 
plaintiffs-appellants are not entitled to 
a decree for joint possession, inasmuch 
as the principal relief they claimed was 
one for declaration, and the relief for 
joint possession was only prayed for in 
the alternative. The plaintiffs must be 
held down to their own pleadings, and 
the declaratory relief having been granted, 
the relief for joint possession must be 
refused. Further, it would only be equit¬ 
able to refuse the prayer for joint posses¬ 
sion inasmuch as the lessees have bv 
bringing into cultivation a land which 
lay fallow, have conferred a toon 
not only on their lessors but on the entire 
proprietary body. 

As a strict question of law, it is sub¬ 
mitted that the decision in Watson & 
Co v. Ramchund Dutt (3) followed 
in Bhola Nath v. Buskin (2) and many 
other s milar cases such as Jagannath 
Singh v. Jainath Singh (12) lays down 
the correct proposition of law. The case in 
Jagar Nath Ojha v. Ramphal (4) is clearlv 
^distinguishable. The facts were pecu¬ 
liar The property in suit belonged to 
one Lachmi Ojha. On his death it passed 


* A » h. J. 4881*7 A, 88; A. W. N. (i 9 o 4 ) 


to his widow and on her death to the ap¬ 
pellant, to respondent and to some others. 
As the plaintiff did not obtain possession, 
he sued for it, and he was entitled to a 
decree for joint possession. It is are 
that this was a proper case for such a 
decree, Bhairon Rai v. Saran Rai (5) 
is a case in which plaintiff was in actual 
possession and had been dispossessed. 
It was, therefore, held that he was entitled 
to joint possession. Nannhi Debi v. 
Daulat Singh (6) 1 as been overruled in 
Phani Singh v. Nawab Singh (13). Bis - 
heshar Singh v. Hanuman Singh (7) and 
Sarah jit Singh v. Raj Kumar Rai (8) are 
again cases in which the plaintiffs, who 
jointly with defendants, were in actual 
physical possession and were dispos¬ 
sessed. The case in Raja Ram Misra 
v. Lalji Misra (14) is also a similar case. 
Thus, a review of the entire case-law 
establishes the following propositions, 
viz: (a) if the plaintiff was in actual physi¬ 
cal possession jointly with the defendant, 
•and was illegally ousted by the defendant, 
he is entitled to be restored to his former 
position, and the Court will grant a decree 
for joint possession. But ( 5 ) if the plaint¬ 
iff was j ever in actual physical possession, 
be will be entitled to a declaratory decree 
•only and not one for joint physical pos¬ 
sessor . The present case evidently falls 
under the second category, and the de¬ 
cree for joint possession was rightly 

refused. 

^ It is further submitted that defendants 
Nos. 1 and 2 can by no means be called 
trespassers. A trespasser is a person 
who enters upon the land in a manner 
contrary to law, i.e., the essential ingre¬ 
dient of trespass is the illegality of his 
act at the time of his entry. Any subse¬ 
quent declaration would not make the 
entry illegal The effect of the perpet¬ 
ual leases being declared invalid is to 
make the defendants ten ants-at-will, liable 
to ejectment in accordance with pro¬ 
visions of law Further, after the de- 
clar.-t on of the invalidity cf the leases 
the position of the parties is this, that, 
so lar as the plaintiffs are concerned, the 

(n) 28 A. I 6 ij A. W. N. (1005) 

(iff a A. h. f. 4 8i. ” 



INDIAN CASES; 


334 

SARJO KUkK V . EN4IT. 

leases are totally void, but sc iar as the 
defendant-lessors are concerned, they 
could not be heard it* a Court of Law 
if they were to come as plaintiffs and 
try to eject the lessees, i- c., the lessees 
could successfully put the leases in de¬ 
fence against the lessors, though not 
against the lessors The defendant-lessees 
could not, therefore, be treated as tres¬ 
passers. The analogy of alienation by 
a member of a Hindu joint family or 
a Hindu widow is quite inapplicable 
to the circumstances of this case inas¬ 
much as a joint Hindu or a Hindu widow 
has no right to treat a particular piece 
of property as his or her own to the ex¬ 
clusion 01 the rest; whereas, on the facts 
found in this case, a co-sharer who takes 
possession of a piece of paiti land is 
entitled t> exclusive possession of the 

same. . . , 

Upon the above observations, it is clear 

that the principle of law applied by the 
l.wer Court, viz , that contained in Nthal 
Chanel v Rustam Ali Khan (i), holds good, 
and a decree for joint physical possession 
and ejectment of defendants-lessees can¬ 
not be passed. A prayer for such a rebel 
means asking the Civil Courts to pass 
an order which is exclusively within 
the jurisdiction of the Revenue Courts. 
And it has been established by a senes 
of rulings of this Court the Civil Courts 
will refuse to pass such au order. 

Mr. Peary Lai Bantrji, in reply, referred 
to Eyunni Raghavacharyulu v. tpurt 

Govlndasari. (n)« 

JUDGMENT.— This is a second appeal 
which could never have come into Court 
if the plaintiffs had been definitely lie d 
to their own pleadings, as they certainly 
ought to have been. It appears that m 
the village in suit there was a certain area 

of waste land, appertaining to a . Saha " l ’!“l 
puli the proprietary rights 111 ^ bich 
Vested jointly m twenty or more co-sharers. 
Cue oi these determined to bring a number 
0 r ,,lots of this waste laud under cultiv.. 
tion; but instead of occupying them him 
Self he granted a perpetual lease of the 
same to two lessees. About a year and 
a quarter later the lessees, finding that 
their rights were being questioned, induced 


{1923 

seven more of the co-sharers in the patti 
to grant them another perpetual lease. 
The present suit was brought by two co- 
sharers (subsequently joined by three 
others) who were dissatisfied with this 
arrangement They impleaded as de* 
fendants the two lessees, the lessors, and 
all the remaining co-sharers who had not 
joined in the suit. The principal relief 
sought was a declaration that the two 
leases above referred to “ are improper* 
null and void, and are not fit to be en¬ 
forced.” There was an alternative prayer 
for a decree for joint possession, in favour 
of the plaintiffs and all the co-sharer de¬ 
fendants, “ if, for any reason, the passing 
of a declaratory decree be not thought 

proper by the Court.” 

The suit was effectively contested by 

the lessees-defendants alone. They set up 
a plea which has been found to be un¬ 
sustainable, alleging a complete parti¬ 
tion of the waste lands amongst the co¬ 
sharers. They neglected to set up any 
alternative case, in the event of the Court s 
holding that the lessors-defendants had 
exceeded their rights in granting leases 
in perpetuity; and it seems to me that 
this was directly due to the frame of 

the plaint, in which the prayer for joint 
possession by actual ejectment of the 
lessees was preferred in the alternative 
only, and not as a relief consequential 
on the declaration of the invalidity , of 

th Thefourth issue fixed by the Trial Court 
was —"To what reliei, lf „ ar ' y ' are , 

ol iintiffs entitled?" The Court found the 
plaintiffs entitled to the declaration 
P „ i for and framed its decree ac¬ 
cordingly Incidentally, it remarked that 
cordingi> • t h e lessees-de- 

0“ b. „„« b,- the 

R Thelatter CO appealed, and tried to raise 

1 ”1 0 ftnt the entire suit as framed 
tUe plea that tte ear ^ ^ 

"?* w a S repelled and their appeal 

dismissed The plaintiffs also appealed. 

^y ery coolly alleged that their own 
q hey very o£ a simp i 2 dc- 

c P Son vaf barred by section 4* of the 
citation now prayed for 

S^nV actual ejectment 
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the lessees-defendants in addition to the 
declaration already • granted, and not 
by way of alternative, 

The learned Subordinate Tudge de¬ 
voted almost the whole of his judgment 
to the appeal of the lessees, he disposed 
of the plaintiffs’ appeal in a few lines, 
quoting authority for the proposition 
that the ejectment of the lessees could 
not be ordered in a suit like the present, 
but neglecting to point out that the prayer 
for ejectment had only been preferred 
in the plaint as an alternative, i i; the 
event of the Court's holding that a mere 
suit for a declaration would not lie. 

In appeal to this Court the plaintiffs 
rely mainly on the case of Jagar Nath 
Ojha v. Ramphal (4), There were no 
lessees concerned in that case and no 
question arose as to the existence of an 
agricultural tenancy, I should not myself 
have ordered the actual ejectment of the 
lessees-defendants, because I do not regard 
them as " mere trespassers;" but I do not 
think this is a proper case for a general 
examination of the question of the right 
of one co-sharer in joint lands to appro¬ 
priate to his personal use a portion 
of the area constructively i n the posses- 
sion of all the joint owners, where they 
are none of them making any particular 
use of it. In this litigation such questions 
could oniy arise m the event of the Courts 
boWing that the plamtiSs were not en¬ 
titled to a mere declaration without 
consequential relief, this contingency 

has not arisen and the plaintiffs cannot 

complain of the fact. I dismiss their 
appeal with costs. 

M, A. a. & N. h. Appeal dismissed,. 


Civil, Application No. 147 op 1922. 
January 31, 1923. 

Present:—Mi. Simpson, A. J. C., and 
Mr. Dalai, A. J. C. 

Raja BHAGWAN BAKHSH SINGH— 
Defendant—Applicant 

versus 

SURENDRA BIKRAM SINGH— Plaintiff 

—Opposite Party. 

Civil Procedure Code (Act V of 1908), ss. iis. 
O. XXXIX, O. XL.—Security for mesne 
profits—Order not provided in Coat—Inherent 

power of Court — Appeal — Revision — Possession —• 
Mutation . 

No Court ought to allow itself to be prevented 

from doing substantial justice merely because 

it cannot find a section of the Civil Procedure 

v “°, e under which its order will fall, rp u 8 
col. i.J u ’ ' 

nh A } d a l Karim Abu Ahmed Khan Chaznavi v. Allah- 

w m L " nited ’ 4 i Ind. Cas. 598 ; 44 C. 929; 

T»,^ W r N: i 87 B * 2 ^ C ‘ j' 49 , reHed upon, 
ifie Civil Procedure , Code . does not provide 

* A n ° r 5 er <. tlle takin S °f security for mesne 
profits. But if such an order is passed by a Court 

lts inherent power under section 
151 °* * he c °de, the order is not appealable, [p, 
337 # col. 2 .J 

tr,?cf e positi ° n ? f a trustee in possession of the 

1S wholly different from the posi¬ 
tion of the full owner. Therefore, while it is al- 

wh^ hnM ° nable t0 take secur ity from a person 
IS® h /property m trust, it is a different 

t0 Ca ^ a mau to acc °unt for his expenditure 
of his own income, [p. 338, col. 2.] * 

2o J U nd l o 5aktb Iv Aiswar iyanandaji Sahib. 

t 8 „f ■ 29 M - J - 209 ■ 18 

a Co ZXZl -de P r °Sr 4 “ d Civil Procedure 

yoarlV *<**• to “Z 

takes semrit 8 f C P endenc y of the suit aud in fact 

the defmdfnV £ °>, r year a lnesne P^hts from 
ia , h ? “ m P osse “ion of the property 

? ' vhoae Possession has been recog- 

hSLd^ion”^ 0 ? °. rdCr - 11 du “ “ ot act without 
Section 115 of the Civil Procedure Code oueht 

s&rvsvn? • —stse 
sSjs- errsasaa s 

Subordinate CcmrtSSL* 110 C< ?! lr3e tbe 

v.ourt was reaUy nseessairy, and 
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Ought uot to hold itself precluded from setting 
aside the order by taking a strict and narow 
view of the provisions of section 115, Civil Pro¬ 
cedure Code. [p.338, col. 2; p. 339, col. 1.] 

If an order passed by a Subordinate Court 
under section 151, Civil Procedure Code, in 
exercise of its inherent power, is not open to re¬ 
vision under section’ 115, Civil’ Procedure Code, 
the High Court in dealing with such an order 
may exercise its own inherent power under section 
151 of the Code. [p. 338, cols. 1 & 2.] 

* Obiter* —Possession is prima facie evidence of 
ownership, and an order of mutation is a deter-' 
ruination of the question which of the parties is 
entitled to possession, [p. 337, col. 1,] 

Surendra Bikrarn Singh v. Empreor, 73 Ind. Cas. 
153 ; 25 O. C. 242; (1922) A. I. R. (0.) 300,. 
referred to. 

Application against an order of the 
Subordinate Judge, Mohonlalganj, Lucknow, 
dated the 17th August 1922. 

Messrs. Niamatullah and Sheikh Ali 
Abbas, for the Applicant. 

Messrs. A. P. Sen, Daya Kishan Seth , 
Ondh Bahadur, Hargobind Dayal Srivastara 
and Bisheshar Nath, for the Opposite 
Party. 

ORDER. 

• Simpson, A. J. C. —This is an application 
in revision. Raja Inder Bikram Singh, de¬ 
ceased, was the Taluqdar of Itaunja. He 
died on 22nd January 1921. 

There were two claimants to his estate. 

The present applicant, Raja Bhagwan 
Bakhsfi Singh, claimed as next of kin; the 
opposite party, Surendra Bikram Singh, 
minor, claimed as the adopted son of the 
deceased Taluqdar. 

The District Authorities were disposed at 
first to take the adopted son under the 
Court of Wards, and Mr. Macleod, the Mana¬ 
ger of the. Court of Wards, was directed to 
take possession of the estate.- 

It appeared, however, that there was a 
flaw in the adoption, at least in so far as 
the Taluqa itself Was concerned, arising out 
of the provisions of section 29 of 1 Act I 
of 1869, under which the adoption must 
be by registered instrument. Both par-' 
ties claimed to be in possession, qnd .ap- ; . 
plied for mutation. Both parties also 
filed applications under section 145, Crimi¬ 
nal Procedure Code. The Magistrate was 1 
unable to decide anything on the basis 
of possession, Mr. Macleod having taken pos¬ 
session shortly after the death of the late 


Taluqdar. He, therefore, acted under sec¬ 
tion 146 and put fylr. Macleod in possession 
again as a Receiver .subject to the control 
of the Magistrate. • ; '. •' 

The Revenue Court was in the 
same position and had to decide 
the question of mutation on the basis of 
title. This .enquiry 'was keenly con¬ 
tested and occupied some time. The deed 
of the declaration of adoption dated 13th 
January 1921, nine days before the late 
Taluqdar’s death, but not registered until 
24th February 1921, was produced, but the 
learned Assistant Collector found against 
its genuineness, r - 

It was held that the adoption had taken 
place and that the adopted son could in¬ 
herit other properties but that it was in¬ 
valid in respect of the Taluqa itself.' Accord¬ 
ingly, the present applicant, Raja Bhagwan 
Bakhsh Singh, got mutation in respect of the 
Taluqa while the opposite party. Surendra 
Bikram Singh, got mutation in respect of 
the non-Taluqdari estate. 

Bikram Singh appealed to the 
Deputy Commissoner who came to the 
same finding as regards the genu¬ 
ineness of the deed of adoption and' 
accordingly dismissed the appeal. Bikram 
Singh appealed to the Commissioner but 
on 7th March 1922 he withdrew this appeal 
because he had filed the present suit. The 
date of the institution of the present suit is 
6th March 1922. ^ 

Iu the plaint Bikram Singh sued for poss¬ 
ession of Taluqdari and non-Taluqdari 
properties but as he was already in posses¬ 
sion of the non-Taluqdari property he after¬ 
wards cut this out-of the plaint. He also’ 
asked for mense profits both past and fu¬ 
ture of the Taluqdari property. 

• • * 

• * • • % 

Having got mutation in respect of the 
Taluqdari property, the present applicant 
applied to the Magistrate (who was hold¬ 
ing it under section 146, Criminal Procedure 
Code) to give him possession. The Magis¬ 
trate passed an order accordingly. There 
was an application to the Deputy Commis¬ 
sioner which he dismissed on 8th March 1922. 
and there was an application in revision 
to this Court which was dismissed on 19th 
May 1922. The result of these proceedings 
was that the applicant remained in pos* 
session of the Taluqdari property. 
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estate except on condition that he files 
security for the whole of that income, for 
the expression “ mesne profits *' covers 


. On nth March 1922 Bikaram vSingh appli- 
t ed to have a Receiver appointed. 

. The learned Subordinate Judge wrote 
a very lengthy order. He did appoint 

- a Receiver for certain properties with which 
. we are not now concerned, but as regards 

the Taluqa he refused to appoint a Receiver, 

, mainly on the ground that the applicant 
had failed to make out a prima facie 
title to the property. 

In discussing one of the grounds 
; pressed by the plaintiff, namely, that the 

- defendant is a poor man and his property 
is subject to mortgages, he said that 
this was not in itself a sufficient ground 
for the appointment of a Receiver, and 

. added, “the plaintiff may apply for security 
if he thinks that the defendant would not 
pay the mesne profits if the plaintiff’s suit 
would be decreed. I would have disposed 
of the question of security at once but the 
application under consideration is silent 
on this point. There is no prayer for se¬ 
curity in it and the defendant cannot be 
taken by surprise." 

, On this hint the plaintiff applied to have 
.sequrity taken for mesne profits, and the 
learned Subordinate Judge passed the or- 
, der which is now objected to by the defend¬ 
ant. Ihe mesne profits were taken by agree¬ 
ment of the parties to be Rs. 75,082-5 per 
annum. The defendant was ordered to 
give security to the extent of one year’s 
mesne profits, and it was added that if the 
suit would not be finished within one year, 
.it would be open to the plaintiff to apply 
.for additional security. 

Against this order the present appli¬ 
cation has been filed. Our decision is, 
that the order cannot stand. It is a very 
harsh order. The defendant is in posses¬ 
sion of the estate, and possession is prima 
facie evidence of ownership. It has al¬ 
ready been decided between the par¬ 
ties by this Court that the order of muta¬ 
tion was a determination of the question 
which of the parties is entitled to posses¬ 
sion ! Surendra Bikram Singh v. Emperor (1).] 
So the defendants’ position is stronger than 
that of a person who is merely found to be 
in possession. Yet the defendant is to be 
prevented from enjoying the income of the 

lMO) 7 3o* Ud ' Ca9,15 ’ f 25 °- c - -I 2 : (1922) a. r. 


the whole net income of the estate. 

The reason for this order is the possibili¬ 
ty that the plaintiff may win his case and 
obtain a decree for mesne profits and may 
then find himself unable to realize his de¬ 
cree from the defendant. But there is 
no reason to presume that the plaintiff 
will win this case. 

If the Court is to presume anything be¬ 
fore the case is decided, the presumption 
must be based on the possession of the de¬ 
fendant and the decision of the Revenue 
Court. If the defendant should win his 
case, he will not be able to recover from the 
plaintiff anything which he may have 
spent in furnishing this security. 

We note that he has furnished security 
for the first year, and that : he has had 
to divide the sum up among several 
sureties. It is quite probable that he has 
had to pay for it. The order contemplates 
the filing of fresh security, year after year, 
if the litigation should be protracted. 
It may involve serious hardship to the de¬ 
fendant. 

Secondly, the procedure adopted by the 
learned Subordinate Judge is a novel one. 

The Code of Civil, Procedure has provided 
'for cases of this kind. 

O. XL provides for the appointment of 
a Receiver ; O. XXXIX provides for tempo¬ 
rary injunctions. 

. The Code does not provide for the tak¬ 
ing of security for mesne profits. 

The learned Subordinate Judge does 
not profess to act under any power express¬ 
ly conferred by the Code, but falls back 
upon the inherent power of the Court. 

It is this which raises a point of some 
difficulty in disposing of the present appli¬ 
cation. 

If the order had been passed under O. XL 
or under O. XXXIX, it would have been 
subject to appeal. But no appeal is 
provided for such an order as has been 
passed here because the Code has not 
contemplated any such order .- We h :v(' 
to deal with the matter, therefor 
we also invoke our inherent powers, in re¬ 
vision, and our powers i:i revision 
are defined under section ,115 Civil 
rroceduie Code. We cannot act hi -ievh 
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sion at all unless the Subordinate Court 
appears to have [a) exercised a jurisdic¬ 
tion not vested by law, (6) failed to exer¬ 
cise a jurisdiction so vested, or (c) acted 
in the exercise of its jurisdiction illegally 
'• or with material irregularity. 

:It has been strenuously argued before us 

this order is without jurisdiction. But 
we are not prepared to go so far. We do hold, 
however, that the Court acted with material 
irregularity in inventing a form of relief 
' Hot expressly mentioned in the Code, when 
such action was not essential in order to do 
-justice in the case. 

We desire to say as little as possible in 
the way of limiting the inherent powers 
of the Courts. Under the older Code those 
powers were not mentioned but it was 
repeatedly held that such powers existed. 

They are recognised in the present Pro¬ 
cedure Code under section 151, which runs 
as follows:— 

“ Nothing in this Code shall be deemed 
to limit or otherwise affect the inherent 
power of the Court to make such orders as 
may be necessary for the ends of justice 

or to prevent abuse of the process of the 
Court." 

This section to a certain extent codifies 
the inherent power itself . 

i he inherent power can be exercised to 
make such orders as may be necessary 
for the ends of justice or to prevent abuse 
of the process of the Court. 

There was no question of abuse of the 
process of the Court. The order can only 
le defended if it is necessary for the ends 
cf justice. 

As we have said already, we are not pre¬ 
pared to say that the order lacks jurisdic¬ 
tion because it is daugerous to attempt 

definition of the inherent power of the 
Co vat 

Nc Court ought to allow itself to be 
prevented from doing substantial justice 
merely because that Court cannot find a 
sectiop ot the Civil Procedure Code under 
which its order will fa 1 Abdul Karim Abu 
Ahm d Khan Ghaznavi v. Allahabad Bank, 
Limited (2) . 

Whether there are, or whether there are 
not, an} cases iu whicli an order to file secu¬ 


rity for mesne piciiis wctud be a proper 
order, we are not prepared to say. Blit 
we are quite clear that in this case the 
order ought not to have been passed. 

Suits for possession of landed property 
usually include a prayer for mesne profits. 

Although the plaintiff has often a reason¬ 
able fear that if he gets a decree he will 
fail to realise mesne profits, (because the 
money would be spent up by the party in 
possession who may not possess any other 
property) yet the Code has made no express 
provisions for such an order. We are un¬ 
able to find any reported case in -which 
such an order has been passed. 

The learned Subordiante Judge has found 
ed himself upon S ivaji Raja Sahib v. AiS- 
wariyanandaji Sahib (3). 

In that case the defendants were called 
upon (a) to furnish quarterly' accounts of 
their management to the Court, ( b ) to take 
permission of the Court for any lease for 
over a year, (cl to furnish security for 
Rs. 10,000. But that was a case of trust 
property. The defendants were not entitled 
to any beneficial interest in the propel ty. 
The order of the Madras High Court ' ob¬ 
tains some support from O. XXXIX, r. 10. 
The position of a trustee in pos..ession 
of the trust property is wholly diffeient 
from the position of the full owner. It is 
always reasonable to take security from a 
person who holds property in trust. It js 
a different thing to call a man to account 
fox liis expenditure of his own income. 

Our finding, therefore, is that the order ob¬ 
jected to is bad because it is not an order 
provided for by the Civil Procedure Code, 
and. regarded as an exercise of the inherent 
power of the Court, the order was not de¬ 
ni nded for the ends of the justice. We 
hold that this tact constitutes a material 
irregularity, suft cient to justify act.on 
under section 115 of the Code of Civil Pro¬ 
cedure. . 

And. even if it were not so, this is a case 

in which we should ourselves be prepared 
to make au order based on our inherent 
power under the same section 151*. Where 
a Subordinate Court has an express juris¬ 
diction to pass an appealable order, but goes 
out of its way to invent a novel form of pro' 
cedure, and consequently makes an order 


»tr ; : 44 c ' 929 - c - N - 


(3) 2 9 Ind. Cas. 485 ; 
T. 155 


29 M, L. J. 209 : 18 M. 3> 
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for which no appeal is provided in the 
Code, the High Court will be ready to con¬ 
sider whether this course was really neces¬ 
sary, and will not hold itse*f precluded 
.from setting aside the order by taking a 
strict view of the provisions of section 115. 

It was said in Bai Atrani v. Deep sing 
Sana (4) r ^ 

“Inasmuch as section 115 is merely 
an empowering section granting certain 
jurisdiction to the High Court, and 

• as . 1f the .® e °5 exercise of that jurisdiction 
will, within the prescribed lrmits, be regulat¬ 
ed by the discretion of the High Court, the 
section ought to receive rather a liberal 
than a narrow interpretation/' 

For these reasons we set aside the order 
for security. The applicant will get his 
costs in both the Courts. 

Dalai, A. J. C. — I agree. 

?* . _ Order set aside. 

I#. R. 3 io 97 CaS * 358 1 B * 86 at P* 92 * x 7 
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a deceased co-sharer has left two widows and the 
exclusion from inheritance of daughters and daugh¬ 
ter s sons, t.e., matters which, though not usually 
customs, can form the subject of customs, it 
cannot be said that the wajib-ul-arx is necessarily 
not a record of custom, [p. 340, col. 1 ] 

If the consideration for a transfer of property 
is only sufficient to pay off a prior mortgage on 
the property, the personal liability of the mort¬ 
gagor being still alive bn the date of the sale, 
marke t-valueof the property is not higher 
th* amount of consideration, it cannot be 
said that the transfer does not amount to a sale, 
on the ground that the vendor gets nothing under 
it, for he gets rid of the liability under the mort¬ 
gage. Such a transaction is a sale and is subject 
to pre-emption, [p. 340, cols. 1 & 2.] 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1490 of 1921. 

April 2c, 1923. 

Present:— Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

ALAMA CHAND —Defendant— 

Appellant 

versus 

C w rv TJU ~ PUmiF1 '“' RE?Pr ' ND ^ 7 - 
: construction of—Pre-emption, pro¬ 
vision for—Exteraneous matters also included 

tiecord of custom—Presumption—Pre-emption 

°f 'mortgaged property—Consideration 

tl“l ? l ° ™ orl S*ge-”ioney—Transaction, whe¬ 
ther sale and pre-emptible.. 

n i contains matters which could 

?he be the sub i ect of a custom then 

is a presumption that the wajib-ul-arz 

V e 5° ; rd r , of custom is overturned, [p. 339, col. 2.] 
Caf /f. /f f A SatW v * Muhammad Sharif, 24 Ind. 
Sbi'J i' 3 t A u 4711 j 2 J- 800 and ^rajbali 

16 A L r M ? ham ”\f Xtsar, 48 Ind. Cas. 220; 
But P* 8?9, Allowed. 

emntL 1 a e w ajib-ul-arx, besides mentioning pre- 

oTfnhe% refer !u t0 matters such as the manner 
sion afwT 6 ' ? e .P ower of ^ widow in posses - 
of thJ* her husbaud ’ s death, the declaration 
he manner in which property descends when 


Second appeal against a decree of the 
Additional District Judge, Meefut, dated 
the 1st of July 1921. 

Mr. Nehal Chand, for the Appellant. 

C. Du$, for the Respondent. 

JUDGMENT. —Two points have been 
discussed before us in this second appeal, 
liie first point is whether the Courts 
below were right iu holding that the 

waj b-ul-arz of 1863 was evidence of a 
custom. 

# 

It is contended before us that, because 
the wajib-ul-arz iu question is so framed as 
torefer to mitters other than 1 pre-emption, 
it ought not to be treated as a record of 
custom but merely as a record of contract. 

It has, no doubt, been held in a number 
of cases which have been consistently fol¬ 
lowed that, if a wajib-ul-arz contains matters 
which could not possibly be "the subject 
of a custom then the ordinary presump¬ 
tion that the wajib-ul-arz is a record of cus¬ 
tom is overturned. That principle is laid 
down in the case of Fazal Hussain v. Mu¬ 
hammad Sharif (1). it was also enunciated 
in another c ;se reported } as Surajb'aii 
S ugh v. Mohammad Kisar (2). In this 
latter case, we m>y observe, the wajib-ul- 
arz upon which reliance was placed in addi¬ 
tion to providing for pre-emption made 
provisions for other matters such asredemp- 
t'oi o! property mortgaged by a person 
who had no interest in the right to .redeem 
Clearly iu cises of this latter description 
the wtijlb ul-arz does contain matters widen 
e in not possibly be the subject of custom. 


,\\ 2 i ^ 4 6 4: 3<5 A. l7r; 1 2 A t,. J. 800. 
(.) p Ind. Cas 220; 15 A. L. J. S79. 
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Coming now to the wijib-ui-arz with 
which we are concerned in th:s case there 
' can be no doubt that other matters as well 
as pre-empt''on are referred to. We find 
a reference to the manner of inheritance. 
We find reference to the powers of the 
widow who is in possession after her hus¬ 
band s death. There fre declarations as to 
how property descends when a deceased 
co*sharer had left two widows. There are 
also provisions for the exclusion of dau¬ 
ghters and daughters’ sonsfrominheritance. 
It cannot, however, be said that the matters 
which we have just referred to cannot 
be the subject of custom, for it is notorious 
that there is a widespread custom, for 
example, of the exclusion of daughters and 
daughters’ sons from inheritance, another 
well-known custom is the custom of s/W¬ 
irt;;/or the division of property in accord¬ 
ance with the number of wives. 

hooking at this waj b-ul-arz we are un¬ 
able to hold that it falls within the purview 
of the rulings to which we have referred 
and we consider, therefore, that the Courts 
below were justified in holding that the 
w liib-ul-arz was a record of custom. 

The only other point raised is with regard 
to certain findings of fact of the Courts 
below. 

The sale in this case purported to be for 
a sum of Ks. i,?oo. It was recited in the 
sale-deed that a sum of Ks. 550 was being 
left with the purchaser to redeem a prior 
mortgage and the b; larce of Rs. 650 was 
to be paid before the Registering Officer. 
Both the Courts below are agreed that the 
money was handed over to the vendor be¬ 
fore the Registering Officer but they are 
also agreed that after it had teen so made 
over it was returned again to the purchaser. 
On the findings, therefore, of the Couits 
below this transfer was made for a si m 
uf Rs. 550 only. 

In these circumstances it has teeiurgved 
by the learned Counsel for the appellait 
tin t there was no srle at all inrsmeuh 1 s 
the vendor got nothing. We see, however, 
that the learned Judge of the Court belcw 
has recorded a finding that the 
market-value of the property scld 
was not more than Rs. 500. If, thcre- 

foiw, by tlis transfer tie \ejidcr wrs 
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getting rid of the liabilityto pay a sum of 
Rs. 550 it cannot be said that there was 
no consideration for the transfer. We 
may observe that the prior mortgage in 
respect of which Rs. 550 was left with 
the purchaser was of the year 1917 and 
that the suit to enforce the personal ob¬ 
ligation of the mortgagor was well within 
time. It seems to us that the argument 
that this transfer does not amount to a 
sale cannot succeed. 

The result is that we dismiss this appeal 
with costs including in this Cottit fees, if 
any, on the higher scale. 

K. S.D. & 

M. a. a. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appear No. 171 of 


.1922. 

October iS, 1922. 

Present :—Mr. Wazir Hasan, A. J. C. 
Babu MANOHAR LAI^-DEFEN dan T— 

Appellant 

versus 

ACHHUTANAND and others— 

- Plaintiffs—Respondents. 

Landlord, and tenant—Rent suit—Ejectment 

proceedings—Suit for declaration of under-pro - 
prietary rights—Limitation, commencement oj— 
Cause of action, continuation of —Shankalap kos is 
— Under-proprielary tenure—Limitation Act 

{ IX of 1908), Sch. r. Art. 120. 

In 1014 defendant brought a suit under 
provisions of the Oudh Rent Act for the recovery 
of rent in respect of the land in suit against the 
plaintiffs. In that suit interest was also claim- 
ed on the rent due. The plaintifis pleaded that 
tliev being under-proprietors of the land in ques¬ 
tion were not liable to pay interest. On 14^ 
August 1914 the Court decided on the basis of 
entries in the Revenue papers that the plaintiffs 
were not under-proprietors of the land and were 
consequently liable to pay interest. In I9 J 5 
defendant instituted proceedings in ejectment 
against the plaintiffs under the provisions of 
the Rent Act. The basis of the proceedings was 
the decree in the rent-suit. Ejectment was 
ordered by the Rent Court on 30th April 1915- 
O11 oth December 1920 the plaintiffs filed the 
present suit for a declaration that they were under- 
picjiietcrs of the land. It was contended by 
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the defendant that the suit was barred by time: 

Held, that the limitation for the suit being six 
years under Art. 120 of Schedule I to the Limi¬ 
tation Act, it was not time-barred, inasmuch 
as time was to be calculated from the date of the 
decision of the ejectment proceedings, as those 
proceedings were corollary to the decree in the 
suit for recovery of rent and were expressly found¬ 
ed on the decree, and as the cause of action which 
arose on the passing of the decree in the rent-suit 
continued until the order in the ejectment pro¬ 
ceedings was pronounced, [p. 342, col. 1] 

A shaiikalap koshist may or may not be an 
under-proprietary tenure. The expression is 
not a term of art always denoting an under-pro¬ 
prietary tenure. [p. 342, col. 2.] 

Second appeal from the decree of the 
Subordinate Judge, Sultanpur, dated the 
10th February 1922, setting aside an order 
of the Munsif, Sultanpur, dated the 31st 
May 1921. 

Mr. Niamai Ullah, for the Appellant. 

Mr.- Hyder Husain, for Respondent 
No. 1. 


brought 


JUDGMENT. —The plaintiffs 
a suit in the Court of the Munsif 
of Sultanputr for a declaration that they 
were under-proprietors of 44 bighas 15 
biswansis of land specified in the list 
attached to the plaint situate in Mauza 
Shafipur, Pargana Chanda, in the District 
of Sultanpur. The defendant is the pro¬ 
prietor of the village. So much of the 
defence w th which I am now concerned 
in this appeal was that the relief as to 
the declaration was barred by limitation 
and that the plaintiffs were not under- 
proprietors of the land in suit. Both 
these points were decided in favour of 
the defendant by the Court of first instance 
with the result that the plaintiffs* suit 
was dismissed. On appeal by the plaint¬ 
iffs to the Court of the Subordinate Judge 
of Sultanpur the decree of the Court of 
first instance was reversed and the suit 
was decreed. 

The first question to be considered in 
the appeal is whether the suit is barred 
by time. In the year 1914 the defendant 
brought a suit under the provisions of 
the Oudh Rent Act for the recovery of 
rent in respect of the land in suit against 
the plaintiffs. In that suit interest was 
<dso claimed on the rent due. The plaint¬ 
iffs pleaded that they, being under-pro- 
prietors of the land in question, were not 


liable to pay interest. The Court decided 
on the basis of entries in some of the re¬ 
venue papers that the plaintiffs were 
not under-proprietors of this land and 
were consequently liable to pay interest. 
The .decision is dated the 14th August 

1914. It is not shown that the decree 
for the arrears of rent including the in¬ 
terest payable thereon was ever put into 
execution by the present defendant, fti 

1915. however, he instituted proceedings 
in ejectment against the present plaintiffs 
under the provisions of section ^2 nf 
Oudh Rent Act. The basis of the proceed¬ 
ings was the decree in the rent-suit. Eject¬ 
ment was ordered by the Rent Court 
on the 30th April 1915. 

The plaint in the present suit was 
originally filed in the Court of the Sub¬ 
ordinate Judge of Sultanpur on io t h 
August 1920. The value of the property 
m suit for the purposes of jurisdiction 
.was fixed at Rs. 4,000. The defendant 
objected to the valuation made by the 
plaintiffs. At the hearing of the' suit 
m that Court on the 6th December 1020 
the plaintiffs admitted the value of the 
property as given by the defendant to 
he Rs. ; 000. I he plaint was accordingly 
returned by the Subordinate Judge for 
presentation to the proper Court and it 
was presented on the same day i n th*> 
Court of the Munsif. The plaintiffs base 
their cause of action on the decision of 
the Revenue Court in the ejectment pro¬ 
ceedings dated the 30th April im, and 
if that basis is correct the suit was well 

nothin time when it was tiled in the Court 

pt the Subordinate Judge and also when 
it was hied 111 the Court of the Munsif 
the period of limitation being six years’ 
under Art. 120 of the Indian UmiZ- 
tmn Act. The defendant, however CO n 

tends in this Court that the cause of Metier 

for the suit arose when the decision rJ 
bating to the question of int e r est 
passed adversely to the plaintiffs the 
Iqlh August 1914. The plaintiffs in the 
alternative urged that if the cause of ac'ion 
arose on the date when the decision 
the rent-suit was passed the suit as origin- 
a'ly hied 111 the Court of the Subor a. 'e 
Judge was within time and thev areY'.- 

t.tled in calculating the limitation m the 
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exclusion • of the period during which the 
suit was pending in the Court ot the Sub¬ 
ordinate Judge under the provisions of 
sectioi 14 of the Indian Limitation Act. 
The learned Subordinate Judge held 
that the ejectment proceedings gave a 
fresh cause of action to the plaintiffs and, 
therefore, the suit was within time. He 
did not consider the question of the appli¬ 
cability or otherwise of the provisions 
of section 14 of the Limitation Act. 

I am of opinion that the time should 
be calculated from the date of the decision 
•of the ejectment proceedings. These pro¬ 
ceedings were a corollary to the decree 
in the suit for recovery of rent and they 
were expressly founded on that decree. 
The cause of action which arose on the 
•passing of the decree in the rent-suit con¬ 
tinued until the order in the ejectment 
proceedings w T as pronounced. It is com¬ 
mon ground that, in spite of the decree 
in the suit for the recovery of rent and 
in spite of the order for ejectment in 
the subsequent proceedings, the plaintiffs 
'are still in possession of the land in suit 
and have paid neither rent nor interest 
under the previous decree. On these 
grounds I hold that the plaintiff’s suit 
is not barred by time. 

The second point urged is that the 
plaintiffs are not under-proprietors of 
the land in suit. It appears that at the 
first Regular Settlement, 1877, the pre- 
decessor-in-interest of the defendant moved 
the Settlement Court for assessment of rent 
on the entire land held by the predecessors- 
in-irterest of the plaintiffs. The land in 
suit is only a part of that holding. The 
agent of the taluqdar stated that, “origin¬ 
ally there was a shankalap koshist of bighas 
131-4 given by the ancestors of my client 
to Har Nandan Goshain ” and that the 
defendants in those proceedings “were the 
descendants of the three sonsof Har Nandan 
Goshain and held the laini in rent-free 
possession up to date but the taluqiar 
now desires that the shankalapdars should 

pay the muka jama .and that this 

should be formally declared as otherwise 
defendants won’t pay.” The Court 
in its judgment dated the 5th J ly 1877 
held that there was no question as to the 
existence °f th* shankalap and all that 
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the taluqdar desired was to have his right 
to demand rent on the shankalap hold* 
ing declared. Finally, a decree in the fol¬ 
lowing terms was passed:— 

il Declaratory decree in favour of the 
plaintiff who is declared to have a right 
as taluqdar to demand rent from defendants 
shankalapdars on bighas 131-4, such rent 
being calculated as the incidence of the 
Government demand plus 10 per cent., 
or Rs. 197 per annum during the currency 
of present Regular Settlement.” In the 
khewat of 1265 Fasli the ancestors of the 
plaintiffs were recorded as shankalapdars 
but in the subsequent years they were 
entered in the Revenue papers in res¬ 
pect of the land as qabzadars . # 

Now a shankalap koshist may or may 
not be an under-proprietary tenure. The 
expression is not a term of ait always 
denoting an under-proprietary tenure. 
There is an exhaustive discussion of the 
nature of this tenure in the introduction 
of Mr. Sykes’ well-known book, Compen¬ 
dium of the Oudh Taluqdari Law, on 
pages 181 to 183. I have to determine 
in the present case whether the admitted 
shankalap koshist was an under-proprie¬ 
tary tenure or not. The statement of 
the agent already recorded distinctly 
shows that the land was held as shan¬ 
kalap koshist rent-free by the ancestors 
of the plaintiffs from a time long before 
the year 1877 when a claim was made 
by the taluqdars for assessment of rent 
only. The Settlement decree, therefore, 
did not for the first time create, the tenure, 
of shankalap koshist but merely recog¬ 
nised it as a pre-existing tenure on the 
admission made by the taluqdar's agent. 
The assessment of rent, however, was made 
on the footing of the holding being an under- 
proprietary tenure. Rule 7, sub-rule 3, 
of the Rules laid down in the Schedule 
of Oudh Sub-Settlement Act of 1866 is 
as follows:—“ In no case can the amount 
payable during the currency of the Settle¬ 
ment by the under-properietor to the 
taluqdar be less than the amount of the 
revised demand, with the addition of ten 
per cent.” This method of assessment 
of rent is to my mind a clear indication 
of the holding having been treated as 
an under-proprietary tenure. I am* 
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therefore, of op nion that the decree of 
the lower Appellate Court is not incor¬ 
rect and should be affirmed. 

The appeal fails and is dismissed with 
costs. . 

m • 4 • • • # 

z. k. Appeal dismissed. 


ALLAHABAD HIGH COURT, 

FirstCivi^ Appeu.No. 66 of 1921. 

May if, 1923. 

Present :—Sir Grimwood Mears, Kt., 
Chef Justice,and Mr. JusticePiggott. 
MUHAMMAD AFZAL and others— 

P T. AINTIFFS — APPELLANTS 
versus 

MUHAMMAD MAHMOOD and others 
—Defendants—Respondents. 

; Construction of document—Muhammadan Law 
—Gift in favour of private individual — Gift, 
description of, as waqf, effect of. 

- Where in a deed of gift in favour of a private 
individual, the donor, in the course of the docu - 
ment, describes it as waq ( , the mere use of the 
word waqf would not, in the absence of a con¬ 
secration, necessarily involve a transfer of owner¬ 
ship-in favour of the deity such as is required to 
constitute a valid dedication under Muhammadan 
Law. 

First appeal from a decree of the Sub¬ 
ordinate Judge, Muzuffarnagar at Meerut. 

Me srs. Iln-l-Ahmad and Iqbal Ahmad, 
for the Appellants. 

Mr. Bhagwati Shankir (with him Dr. 
Sursndra Nalh Sen), for the Respondents. 

JUDGMENT. —The question raised by 
this appeal is whether a certain deed 
of the 27th of March 1880 was a waqf 
under Muhammadan Law', that is to say, 
a dedication of property for chnritcble and 
religious purposes, or was a gift in favour 
of certain specified individuals. Under the 
terms of the deed certain named persons 
were to take the property becoming owners 
thereof immediately and they and their 
descendants after them were to enjoy the 
property for ever without any power to 
alienate. If it was in fact a transfer by 
wav of gift in favour of these specified 
donees, then, as the Court below has rightly 
held, the condition against alienation 


fails and the descendants of the donees 
take the property with full owner¬ 
ship and power of alienation. If, ou the 
other hand, the document in question is 
in law a deed of waqf other consequences 
foliow. It is quite true that the word 
‘waqf’* is used in more than one place by 
the executant in describing the document 
itself. On the other hand, there is nothing 
in the wording of the deed which can 
possibly be stretched so as to constitute a 
transfer of ownership in favour of the deity. 
It is expressly and in terms a gift to three 
specified persons. It has been contended 
before us that the use of word ’* waqf ” over¬ 
rides all other terms in the document, 
and necessarily involves a transfer of owner¬ 
ship in favour of the deity such as is re¬ 
quired to constitute a valid dedication un¬ 
der Muhammadan Law. We are not pre¬ 
pared to accept this contention. -It has 
been urged once already in this Court in 
connection with this very document before 
a Bench of which one of us was a member, 
and was summarily rejected. The crucial 
pjssage, quoted from Mr. Syetf Ameer Ali's 
book on Muhammadan Law, at page 217 of 
the ^th Elition, is in the following words? 
V when llie word waqf, or ary of its synonyms 
in vogue, is used in making the consecra¬ 
tion, the law fixes upon it all the legal in¬ 
cidents of a permanent ana valid dedica¬ 
tion." This statement of principle im¬ 
plies that there must be a consecration, 
in the making of which the word waqf is 
used. It seems to us that what we have 
before us here is a gift in favour of private 
individuals, which the donor, in the course 
of the document, wrongly describes as a 
"waqf.” We think this is a distinction of 
principle 011 which this case must be decided 
Agreeing with the decision of the Court 
below, v.e dismiss this appeal With costs, 
w. c. a. Appeal dismissed. 
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SHEO NARAYAN LAL V. MUNAQQA. 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Civn, Revision No. 92 of 1922. 
September 14, 1922. 

Present: —Mr. Ashworth, J. C. 
SHKO NARAYAN DAL— Plaintiff— 

Applicant 


versus 

Musammal MUNAQQA and others— 
Defendants—Opposite Party. 

Civil Procedure Code (Act V of 1908), s . 115, 
O. XXXII I, r. 2—Application for leave to 
sue as pauper—Schedule of immoveable property 
omitted—Rejection of application — Revision, 
whether lies. 

An application in revision against an order 
dismissing an application for permission to sue 
as a pauper is permissible inasmuch as such an 
application is in itself a case within the meaning 
of that term as used in section 115 of the Civil 
Procedure Code. 

Shamim-ud-din v. Amir Hussain, 4 Ind. Cas. 
777; 12 O. C. 381, followed. 

Buddhoo Lai v. Mewa Ram, 63 Ind. Cas. 15; 43 
A. 564; 19 A. L. J. 558 and Mahadeo Sakai v. 
Secretary of State for India in Council, 65 Ind. 
Cas. 255: 44 A. 248; 20 A. h. J. 551 (*9*2) A. I. 
R. (A.) 1, dissented from. 

OrderXXXIII, r. 2, of the Civil Procedure Code 
specifically requires that the schedule attached 
to an application for leave to sue as a pauper shall 
be both of moveable and immoveable property. 
Therefore, where an applicant not merely omits 
to mention an item of immoveable property in 
tile schedule but entirely fails to submit a list 
of such property, the application cannot be 
regarded as properly framed. 

Kuppusawmy Aiyar v. Muihttsamy Atyar, 
27 Ind. Cas. 891; (1915) M. W. N. 31; 1 b. W. 1068, 
considered. 


Application against an order of the 
Subordinate Judge, Hardo', dated the 
utli March 1922. 

Mr. Girja Shankar, for the Applicant. 

Mr. AH XI oh am m :d, for the Opposite 
P irtv. 

w 

JUDGMENT.— Tins is an application 
i.i revision against an order of the Sub¬ 
ordinate Judge of Hardoi dismissing 
the applicant's application for permis¬ 
sion to sue as a pauper, 

The first question that arises is whe¬ 
ther an application in revision is per¬ 
missible under section 115 of the Code 
of Civil Procedure. In Shamim-ud-d n 
v. Amir Hussain (1), it was held that 


such an application for permission to 
sue as a pauper was in itself a case 
within the meaning of that term as 
used in section 11 s. T have been referred 
by .the noiirapplicant to a ruling reported 
as Mahadeo Sahii v. Secretary of State 
for India in Council (2), where the contrary 
was held by Walsh, J. He based. his 
opinion on a previous Full Bench decision 
of the Allahabad High Court reported 
as Buddhoo Lai v. Mewa Ram (3), This 
previous case, however, was a case where 
a decision on the question of the Court's 
jurisdiction was not held to amount 
to a case within the meaning of sec¬ 
tion ii-.. I consider that Shamim-ud - 
din v. Amir Hussain (1) should be followed 
and that application in revision will 
be. 

As regards the merits of the case the 
Subordinate Judge dismissed the appli*- 
cation to sue as a pauper on the ground 
that the applicant had failed to enter in 
his application the fact that he owned ir/4 
bisuausis in the village of Dhakia. It is 
urged by the applicant that this 
omission would not amount to a failure 
to frame the application in the manner 
prescribed, -?nd the ruling Kuppusawmy 
Aiyar v. Muthusamy Aiy.tr (4). is relied 
on as authority for the proposition 
that a mere om ssi.cn does not constitute 
a failure to frame the application in 
the proper manner. The argument of 
the applicant would, I think, hold goed 
if the omission were the omission to 
include amongst other items of move- 
able or immoveable property some single 
item. In the present case the applicant 
has entirely failed to submit a list 01 
the immoveable property, he has only 
submitted a list of mo\eab!e propgity. 
Order XXXIII. r. 2, specificaly requires 
that the schedule shall be both 01 
moveable and immoveable property. 
The application would not, .therefore. 


2) 65 Ind. Cas. 255; 44 A - 2 4 8 ! 20 A. b. J;. 

(1922) A. I. R. (A.) *• T 

3) 63 Ind. Ca9. 15; 43 A. 564; x 9 A. L. J- 


4) 27 Ind. Cas. 891; (19:5) M, W, N. 3 X S 
W, X 063 , 


(tj 4 Itid, Cas. 777; 12 O. C, 
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appear to be properly framed. I might 
have been disposed to regard the applica¬ 
tion as properly framed if there had been 
two lists, one of the immoveable property 
and another of .moveable property, eve i 
if- the list of immoveable properly had 
been followed by the entry nil, provided 
that the omission of this particular 
item of property would conceivably be in¬ 
advertent. As, however, the application 
is framed, it appears that the applicant 
omitted to embody in his schedule an 
important category prescribed by law. 

The Subordinate Judge was justified 
in holding the application not properly 
fra men. 

This application is,therefore, rejected 
with costs. 

z. K. Revision rejected . 


ALLAHABAD HIGH COURT. 

Second Civil. Appeal No. i66t or 1922. 

May 28, 1923. 

Present:--Ur. Justice Ryves and 
Mr. Justice Daniels. 

AFT AB BEG AM and another— 

PLAINTIFFS - APPELLANTS 
versus 

MUHAMMAD AYUB and others— 


JUDGMENT. —This appeal- has been 
argued on one single point. It relates 
to a shop in Landour, which, together 
with other properties, was mortgaged by 
the first four defendants to the defend¬ 
ants Nos. 5 to 1 z. These defendants 
brought a suit against their mortgagors and 
obtained a decree. In execution of that 
decree they have applied for the sale of the 
house in suit. The present suit was insti¬ 
tuted by the plaintiff for a declaration 
that the shop was liable to sale. The 
plaintiff has died during the course of the 
proceedings and the appellants are his heirs. 
The facts on which they based their claim 
are that, in 1905, the 13th defendant insti¬ 
tuted a partiton suit against the first four 
defendants, and obtained a decree declaring 
her right over 4 sihams out of 84 in this shop 
and in 9 other houses and a grove. These 
partition proceedings were subsequent to 
the mortgage, and the mortgagees were 
not parties to them. The partition decree 
is, therefore, not binding on the mortgagees. 
The plaintiff’s case, and the case on which 
the defendant No. 13 obtained partition, 
was that the shop originally belonged to 
one Ghulam Muhammad, whose heirs were 
admittedly the first four and the 13th de¬ 
fendants. It is now found as a fact by 
both the Courts below that this particular 
shop did not belong to Ghulam Muhammad. 
The 13th defendant, therefore, had no right 
to any share in it, and as regards this sh^p 
had no right to the partition decree, which 
she obtained. In the partition which was 
subsequently canied out she was allotted 


Defendants—Respondents. 

Mortgage—Mortgagor deprived of portion of 
mortgaged property—Substituted security, doctrine 
of, application of. 

The doctrine of substituted security only applies 
where possession of a particular property has been 
awarded to the mortgagor in lieu of an undivided 
share in the whole property which was the sub¬ 
ject of partition. It does not apply when the en¬ 
tire property mortgaged belonged to the mort- 
gagor, and a person with no title subsequently 
obtained possession of a portion of it behind the 
back of the mortgagee. 

Second appeal from a decree of the Dis¬ 
trict Judge, Saharanpur, confirming that 
of the Subordinate Judge, Dehra Dun. 

Dr. Surendro Nath Sen and Mr. Mushlaq 
Ahmad, for the Appellants. 

. ^ r - K- A 7 . Katin, for the Resroji- 


6/7th of the shop in suit. Her rights have 
been subsequently transferred to the 
plaintiff. The appellant's contention is 
that the doctrine of substituted security 
should be applied, and that the mortgage 
instead of attaching to the prefer ties mort¬ 
gaged should be transferred to the prop¬ 
erties which the first four defendants 
obtained in lieu of the 6/7th share given 
to the 13th defendant in this house. This 
contention has been repelled by the Courts 
below, and, in our opinion, rightly so. The 
doctrine of substituted security only apples 
where possession of a particular property 
lias been awarded to one party in lieu of an 
undivided share in the whole property which 
was the subject of partition. It does y.;, t 
apply when, the entire prep city mortgaged 
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belonged to the mortgagors, and 3 person 
with no title has subsequently obtained 
possession of 0 portion of it behind the back 
of the mortgagees. The mortgage when 
executed was a perfectly valid mortgage, 
and the mortgagees are entitled to take 
out execution against any portion of the 
mortgaged property, Their right cannot 
be affected by any subsequent transfer to 
the plaintiff or his predecessor-in-interesl. 
We accordingly affirm the decision of the 
Court below and dismiss the appeal with 
costs. 

w, c. a, Appeal dismissed . 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 53 of 1921 
September 15, 1922. 

Present: —Mr. Simpson, A. J. C., and 
Mr. Wazir Hasan, A. J. C. 

Babu BAS ANT RAT and others— 
Plaintiffs—Appellants 
versus 

Lola KESHO RAM, dead, and on his 

death SALIC RAM and others— 
Defendants- respondents. 

Hindu Law — Joint family—Mortgage by manager 
— Interest, excessive rate of—Necessity to 
borrow at particular rate — Court, power of, to 
reduce rate—Civil Procedure Code (Act V of 
1908). s. 11—Res judicata— Suit for partition of 
Hindu joint family property — Mortgage, validity of, 
decision as to—Subsequent suit on mortgage—Interest 
and terms of mortgage, validity of, whether res 
judicata. 

There is no general rule of law that a rate of 
interest over 10 per cent, per annum must always 
Vie treated as excessive where there is ample security 
for the loan. [p. 347, col. 2.] 

Whether a certain rate of interest is excessive 
or not is a question which must depend upon the 
particular circumstances of each case. [p. 347, 
col. 2.] 

A rote of interest on a mortgage loan at 15 per 
cent, per annum compoundable yearly is not 
by itself sufficient to raise the presumption that 
undue influence was exercised in obtaining it 
by the mortgagee on the mortgagor, [p. 347, 
col. 2.] 

Aldul Majid v. Ksherodt Chandra Pal, 2y 
lud. Caa. 843; 42 C. 690; 19 C. W. N. 809, dissented 
from. 

Poosathurai v. Kantiappa Chettiar, 55 Ind. 
Cos. 447; 18 A. L. J. 744; 38 M. L. J. 349; 11 L. 
W. 455; (E2n; M. W. N. 317; 2 u. V. L.~R. (P. c.) 
62; 22 Lorn. L. R. 538; 13 Rur. I,. J. 28; 43 M. 

546; 47 I. A. 1; 27 L, T, 316 (P. C.), referred to, 
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It is incumbent on those who support a mortgage 
made by the manager of a joint Hindu family 
to show, not only that there was necessity to 
borrow, but that it was not unreasonable to borrow 
at such rate of interest and upon such terms as 
are contained in the mortgage, and if it .is not 
shown that there was necessity so to borrow, 
that rate and those terms cannot stand. Where 
a Court comes to the conclusion that the rate of 
interest is excessive and that no necessity for 
borrowing at that rate existed, it is quite within 
its right to reduce the contract rate to a reason 
able rate °f interest, [p. 348, col. 1.] 

Nawab Nazir Begamv. Rao Raghunath, 50 Ind, 

Cas - 434.' 4 1 A * 57i; 36 M. L. J. 521:17 A. L. J. 
591:23 C. W. N. 700; 21 Bom. L. R. 4 8 41 26 M * 
L. T. 40; 30 C. L. J. 86; (1919) M. W. N. 498; 

1 U.P. L. R. (P. C.) 49; a61. A. 145 (P.C.), referred 
to. 

A Hindu father executed a mortgage of family 
property. His son brought a suit for partition 
to which the mortgagee was also made a part}'. 
One of the reliefs claimed in the suit was that the 
mortgage was not binding on the plaintiff. It 
was found tliat the entire amount of the mortgage 
uas borrowed for legal necessity, and the relief 
in respect of the mortgage was refused. Subse¬ 
quently, the mortgagee brought a suit for sale 
on the mortgage to which the mortgagor's son 
was made a party. He contended that there 
was no necessity to borrow at the rate of interest 
and on the terms stipulated for in the mortgage- 
deed : 

Held, that in the previous suit the only question 
directly and substantially in issue was the validity 
of the mortgage, and that the question of the 
amount which the mortgagor or his son may fce . 
called upon to pay m the event of a suit for re¬ 
demption being brought by him or in the event ot a 
suit for sole being brought by the mortgagee on the 
basis of the mortgage-deed could not be and was 
not directly ar.d substantially in issue in the pre¬ 
vious suit, and that, therefore, the contention 
of the mortgager’s son in the present suit uas 
not barred by res judicata, [p. 349, col. 2.] 

Appeal from a decree of the Sub¬ 
ordinate Judge, Bahraich, dated the ifth 
July 1921. 

Messrs. Bisheshwar Nath Srivastava , 
Bishambhar Nath Srivastava and Haider 
Husain, fer the Appellants. 

Mr. Day a Nigham Seth, for Respond¬ 
ent No. I. 

JUDGMENT.—On the 30th January 
1908 Lala Kesho Ram, defendant No. 1, 
in the suit out of which this appeal 
arises, executed a deed of mortgage for 
a sum of Rs. 6,000 in favour of Lalu 
Solian I,al and Sardar Shi am Singh. 
The property mortgaged was a two- 
unnas share in village Mahadec Jagdish, 
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■Pargana Ik^un?, in the District of Bah- 
riieli, and is admittedly the ancestral 
joint family property of the mortgagor, 
Lain Kesha Ram, and his son, Salig 
Ram. According to the covenant in 
the deed of mortgage the interest on 
the money borrowed was fixed at Rs. 1-4-0 
per cent, per mensem with yearly 
rests and the time for re-payment was 
stipulated to be a period of two years. 
The mortgagor, Kesho Ram, died during 
the pendency of the suit but his death 
has brought in no fresh party to the suit. 
His only son, S’.l'g Ram, who was a 
party to the suit from the very beginning, 
is now the chief defendant. There was 
another defendant called Maula Bakhsh 
buthe has dropped out of the litigation 
altogether. Lala Sohan Lai, one of 
the co-mortgagees, has also died and 
the first three plaintiffs in the suit are 
his sons. The fourth plaintiff is the other 
mortgagee, Sardar Sliiam Singh. The 
plaintiffs prayed for a decree against 
the defendants for a sum of Rs. 28,960-1-3 
and for sale of the mortgaged property 
in the event of the defendants failing 
to pay the amount 01 the decree within 
the lime fixed by the Court for pay¬ 
ment. The lower Court has granted 
<?. decree to the plaintiffs for the entire 
principal money secured by the deed 
of mortgage and interest at the rate 
of T2 per cent, per annum simple. This 
.appeal by the plain tiff's is against that 
, port of the decree of the Court of first 
instance which reduces the interest 
from 15 per cent, per annum compound 
>to 12 per cent, per annum simple. There 
is no other point involved in the case 
•before us. 

The grounds on which the learned 
Subordinate Judge has based his decision 
with respect to the question of interest 
are two:—(1) that the mortgagees obtain¬ 
ed the consent of the mortgagor relating 
to the covenant of interest by undue 
influence; and (2) that there was no 
necessity for borrowing at such a high, 
rate of interest though there was a 
necessity to borrow. Both these grounds 
are impugned in the appeal before us. 

Though there is some evidence on 
toe record that the mortgagees were 
;n a positiou to dominate the will ct 


the mortgagor yet there is no evidence 
whatsoever that they took advantage 
of that position and did, as a matter 
of fact, exercise influence in the settle¬ 
ment of the terms of the mortgage 
with the mortgagor : nor are the terms 
of the mortgage unconscionable to a 
degree wLich would justifj^ any presump¬ 
tion on the part of the Court that mort¬ 
gagees obtained the consent of the mort¬ 
gagor by the exercise of undue influence. 
The decision of the learned Subordinate 
Judge on this part of the case seems 
to be wholly based on a ruling of the 
Calcutta High Court in the case of 
Abdul Majid v. Ksherode Chandra Pal (i). 
If that case lays down a general rule 
of lav/ of the nature which the learned 
Subordinate Judge thinks it dees, we 
respectfully differ from that decision. 
On the authority of that case the learned 
Subordinate Judge says: "Where there 
is ample security, an excessive rate of 
interest has been held tc be anything 
over ten per cent." We cannot subscribe 
to the proposition that a rate of interest 
over ten percent, must always be treated 
as excessive rate where there is a simple 
security for the loan. We have no doubt 
in our minds that the security in the 
present case was ample but whether 
a certain rate of .interest is excessive 
or not is a question which must depend 
upon the particular circumstances of 
each case. We arc, lhere«ore, of opinion 
that tin* rate of interest at 15 per cent, 
per annum is not by itself sufficient 
to raise the presumption that undue 
influence was exercised in obtaining it by 
the mortgagees on the mortgagor. 
See the decision of the Privy Council 
in the case of Poosathurai v. Kannappa 
Chctliar (2). 

As regards the second question in 
appeal, we are of opinion that the 
learned Subordinate Judge’s decision 
rests on firmer grounds. The law on 


(1) 29 Ind. Cas. 843:42 C. 690; 19 c. \V. 

809. 

(2) 55 lud. Cas. 447; 18 A. L. J. r 14 ; v . 

J* 349* 11 • 4551 (192°) "VV# 317; 

2 I 1 . P. L. R. (P. C.) t>2] 22 Bom. 1,. ^ y , -> 

Bur. 1 .. T. 28; 43 M. 546; 47 I. A. j; \l. , 4r i 

316 (P. C.). 
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the subject may be quoted from a deci¬ 
sion of the Privy Council in the case 
of Nawab Nazir Begam v. Rao Raghunath 
( 3 ). In delivering the judgment of the 
Privy Council Lord Phillimore made 
the following observation in the case :— 
<J It is incumbent on those who support 
a mortgage made by the manager of a 
joint Hindu family to show, not only that 
there was necessity to borrow, but that 
it was rot unreasonable to borrow at 
some such high rate and upon some such 
terms, and if it is not shown that there 
was necessity to borrow at the rate 
and upon the terms contained in the 
mortgage, that rate and those terms 
cannot stand. The principle being 
established, the learned Subordinate Judge 
was right in entering upon the enquiry 
as to whether the rate ot interest stipu¬ 
lated for in the mortgage in suit was 
a reasonable one or not: and, if not, 
was there necessity to borrow such 
an unreasonable rate of interest. On 
the consideration of the evidence before 
him and also of some of the decisions 
of this Court the learned Subordinate 
Judge came to the conclusion “that 
the Muhtijan of the defendant No. 1 
were ready to advance him a loan of 
Rs. 6,000 at 9 per cent, per annum, 
and I see r.o reason to disbelieve their 
evidence, because this is the usual rate 
ot interest prevailing in these Provinces." 
Having come to the conclusion that the 
rate of interest was excessive and that 
no necessity :or borrowing at that rate 
existed, the learned Subordinate Judge 
was quite within his right to reauce 
it and we think that there are no 
sufficient grounds for interference on 
our part with that view of his. In the 
case already referred to, the High Court 
had reduced the rate of interest from 
Rs. 3-2-0 per cent, per mensem with six- 
nionthly rests to 12 per cent, per annum 


Lord Phillimore observed as follows? 
“ However this may be, their Lord? 
ships do .not think it safe to rest their 
decision upon a supposed d scretion 
in the Court or an inference by the 
Judges as to the sum which would be 
sufficient to compensate the mortgagee. In 
their view', as already stated, the question 
is one of the authority of a manager 
of a joint Hindu family, and it is because 
their Lordships agree with the High Court 
that this authority was exceeded to the 
extent already stated that they concur 
in the conclusion at which that Court 
arrived. ” In the present case we are 
of opinion that the finding of the learned 
Subordinate Judge amounts to this, 
that the authority of the mortgagor 
in borrowing money at a rate of interest 
higher than 12 per cent, per annum 
w r as exceeded. We agree with that 
finding. 

There is one more matter to which 
short reference may now be made. It 
appears that in 1913 Salig Ram, the pre¬ 
sent respondent, brought a suit in the 
Court of the Subordinate Judge of Bah- 
raich for partition of the ancestral joint 
family property including the property 
now in suit. To that suit his father, 
Kesho Ram, was the first defendant. 
Amongst other defendants were the 
present mortgagees. 

One of the reliefs claimed was that 
it might be declared that the deed of 
mortgage, dated the 30th January 1908, 
now in suit, was not binding on the 
plaintiff. The mortgagees joined issue 
with the plaintiff in respect of this relief. 
The result was that the Court of first 
instance and this Court on appeal dis¬ 
missed the claim of Salig Ram in respect 
of the declaration w'hich he sought with 
rgeard to the deed of the 30th January 
1908. The Courts found that the entire 
sum of Rs. 6,000 borrowed under the 


simple on the ground that it had a 
discretion to do so. In referring to 
that part of the decision of the High 


{>) 50 I ml. Cos. 431:41 A 571 

->21; 17 A. J. 591:23 C. W. N. 

R. 484: 20 M. L. T. 40; 30 C. J. 
M. W. N. 4 *jS; 1 V. P. T,. R fP. C. 
M5 (!’• C.). 


: 36 M. L. J. 
jeo; 21 Rom. 

• J. 86, (1919) 

) 40; 4 0 I. A. 


deed of mortgage was borrowed for 
legal necessity. One of the issues framed 
in the present suit in view of the plead¬ 
ings in the case w'as, “ Whether the plea 
as to immorality and w r ant of family 
necessity is res judicata between the 
parties. ” This issue has been decided 
in favour of the plaintiffs and the de- 
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cision of the learned Subordinate Judge 
is no longer contested in appeal before 
us. The defendants led evidence to 
show that the rate of interest stipulated 
for in the mortgage in suit was excessive. 
The plaintiffs then produced evidence 
to show that it was not so. After the 
plaintiffs had examined their first witness 
the defendants* Pleader filed an applica¬ 
tion on the 26th May 1921, the object 
of which was to give notice to the plain¬ 
tiffs that the defendants wanted to argue 
the point that, “the rate of interest 
itself is so exorbitant that there was no 
necessity to take a loan at such a rate 
of interest by hypothecating the mortgaged 
property.** The Court drew the plaintiffs’ 
attention to this application and the 
plaintiffs’ Pleader stated that in view 
of the application he wanted to examine 
the defendant No. 4. At the hearing 
of the suit following this the plaintiffs 
produced the defendant No. 4 as their 
first witness. The finding of the learned 
Subordinate Judge on the question 
thus raised in respect of the propriety 
of the interest charged in the deed 
of mortgage has already been noted, 
discussed and decided by us in the 
preceding portion of our judgment. 

The appellants’ learned Couusel urged 
before us that in view of the previous 
litigation the question as to the rate 
of interest was res judicata between the 
parties and consequently the defendants 
could not be permitted to challenge 
it in the present suit. In the memoran¬ 
dum of appeal presented to this Court 
no ground was taken with respect to this 
matter nor was any issue asked for 
to be framed by the plaintiffs in the lower 
Court after the petition of the 26th May 
1921 was made. On the other hand, 
they proceeded to adduce evidence re¬ 
lating to that question. We think 
that, in the circumstances, it would not 
Je fair to the respondents to allow this 
plea of res judicata to be now taken 
in the Court of Appeal: but as at the 
hearing of the appeal we were not 
disposed to decide this matter then and 
there we permitted arguments to be 
addressed to us on that question, our 
conclusion is that the plea ui res judicata 
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in respect of the interest is devoid of 
substance. In the previous suit the 
only question directly and substantially 
in issue was the validity of the mort¬ 
gage. The question of the amount 
which the mortgagor or his son may 
be called upon to pay in the event 
of a suit for redemption being brought 
by him or in the event of a suit for 
sale being brought by the mortgagees 
on the basis of the mortgage-deed could 
not and was not directly and substan¬ 
tial^ in issue in the previous suit. Any 
decision as to the exact amount of mort¬ 
gage payable in either of the two events 
would have been premature. 

The appeal, therefore, fails mid is dis¬ 
missed with costs. 

z. k. Appeal dismissed . 


ALLAHABAD HIGH COURT. 

Second Civii. Appea/. No. 196 op 1922. 

March 27, 1923. 

Present :— Mr. Justice Lindsay and Mr. 

Justice Daniels. 

Raja LALTA PRASAD and another 
—Defendants—Appel,], ants 

versus 

RAM BAH AD UR—P1, u n t 1 f f — 

Respondent. 

Jurisdiction of Courts—Suit for declaration of 
grovc-Jiolder's title—Civil Court, power of. 

A Civil Court cannot give a declaration regard¬ 
ing a plaintiff's right to hold a grove as long 
as the grove exists. But it is perfectly com¬ 
petent to declare that the plaintiff is the owner 
oi the trees in the grove. 

Manna v. Rang Lai, 39 Ind. Cas. 859, followed. 

Second appeal irom a decree of the 
Subordinate Judge, Pilibhit, dated 
the 17th November 1921. 

Mr. A’. P. Asthana, for the Appellants. 

Mr. .S. C. Das , for the Respondent 

JUDGMENT.— The appellants in tins 

case brought a suit in a Rent Court i\,r 
the ejectment of the plaintiff-respondent 
lrom certain land. 

The respondent put forward th.- ] lea 
that he was the owner of the land and 


that it was 


grove 


land. 
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The Rent Court took action under 
section 199 of the Tenancy Act and directed 
the responde.it to file a suit in order to 
have the disputed question of title deter¬ 
mined. It is out of this suit that this second 
appeal has arisen. 

In his plaint the respondent claimed 
to be the owner of the land in question 
as also of the trees situated upon it. He 
further claimed that he had sunk a well 
and had constructed a house on the land 
and he asked for a declaration of his pro¬ 
prietary title with respect to all this 
property. In the second paragrapgh of 
his plaint he stated that, even on the as¬ 
sumption that he was a grove-holder, the 
opposite party had no right in law to eject 
him. 

The Court of first instance dismissed 
the suit finding that the plaintiff was 
not the owner of the soil. The Munsif 
was of opinion, however, that the plaint¬ 
iff was a grove-holder. He held that he 
had no power to give any declaration to 
that effect in proceedings which had come 
into his Court in accordance with the pro¬ 
visions of section 199 of the Tenancy Act. 
In appeal the Subordinate Judge has 
found that the plaintiff is not the owner 
of the land but he found him to be the 
owner of the trees in the grove and he 
has given him a decree to the effect that 
he is entitled to hold the grove as long 
as the grove exists. 

The contention before us is that the 
Civil Court had no autliorit}' to give a 
declaration regarding the right of the 
plaintiff to hold the grove as long as the 
grove exists. It is said that the only ques¬ 
tion which the Civil Court could properly 
entertain was the question of proprietary 
title. 

We have been referred to the judgment 
of Bench of this Court, letters Patent 
Appeal No. 44 of iqiI\ decided on 
the jrd April 1917.) [Manna v. Rang Lai 
(1)]. That was a case somewhat 
similar to the present. There the lower 
Appellate Court found that the plaintiff 
had not succeeded in proving himself 


to be the proprietor of the land but had 
come to the conclusion that he was entitled 
to the trees and had passed a decree in 
the following terms :— 

The decree of the lower Court is modi¬ 
fied and it is declared that the plaintiff 
is the owner of the trees in grove No. ill 
as entered in the Former Settlement and 
No. 117 as entered in the Recent Settle¬ 
ment and that he is not the owner of the 
land." 

It was held in the case that that was 
a perfectly good declaration which was 
within the competence of the Civil Court 
and had the decree in the present case 
been in that form, we could not have inter¬ 
fered with it. It seems to us that, follow¬ 
ing the case just mentioned, we ought t.o 
alter the form of the decree of the Court 
below and bring it into conformity with 
the decree which was passed in the case 
to which we have just referred. '*■' 

It has been argued on behalf of the 
appellants that there is no finding that 
the plaintiff is the owner of the trees on 
this land but we think that this point 
is clearly established. The lower Appel¬ 
late Court found that the grove had 
been transferred to the fat her of the present 
appellants in the year 1890. There is 
on the record a sale-deed by which this 
property was transferred and the sale- 
deed clearly makes mention of th-_ trees in 
this grove being transferred by way of sale. 
It is impossible to doubt, therefore, that 
the Court below really found that the 
plaintiff is the owner of the trees. 

We, therefore, allow the appeal to this 
extent that we modify the decree of the 
Court below and substitute for the de¬ 
claration given by the learned Subordi¬ 
nate Judge the following declaration, 
namely, that it be decreed that the plaint¬ 
iff though not owner of the land is owner 
of the trees on the plots in suit. With 
this modification in the lower Court’s 
order we dismiss the appeal. We make 
no order as to costs. 

The cross-objections have not been 
pressed. They are also dismissed without 
any order as to costs. 


M. A. A. 


> 


fi) 3 <j I lid. Cas. S39. 


Decree modified , 


a 


> 
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JAG MOHAN SINGH V. MATA BADAL. 

OTJDH JUDICIAL COMMISSIONER S 

COURT. 

Civil Revision No. 121 of 1922. 

November 16, 1922. 

Present: —Mr. Daniels, A. J. C. 

JAG MOHAN SINGH and others— 
—-Plaintiffs—Applicants 

versus 

^tATA BADAL and others—Defendants 

Opposite Party. 

Civil Procedure Code (Act V of 1908), 5. 115# 
O. LV 11 , r. 7— Review, refusal to grant — Re¬ 
vision, whether lies. 

The granting of a review is a matter peculiarly 
within the discretion of the Judge who passed 
the decree; no other Judge can hear an applica¬ 
tion for review, and if the Judge who tried the 
case refuses to grant a review, his order is by 
r. 7 of O. XLVU of the Civil Procedure Code 
expressly declared not to be appealable; nor 
is an application for revision against such order 
competent. 

Application for revision against ?.n order 
of the Subordinate Judge, Sultanpur, 
dated the 26th August 1922. 

Mr. Bisheshwar Nath Srivastava, for 
the Applicants. 

Messrs. A. P . Sen and Niamat Ullah, 
for the Opposite Party. 

JUDGMENT. —This is an application 
for revision of an order of the Sub¬ 
ordinate Judge of Sultanpur refusing 
to review his order. It, appears that the 
learned Judge had made a m stake as to 
a Will which was before him in thinking 
that it was registered in the lifetime of 
the testator. No appeal was preferred 
from his decision but the applicants ap¬ 
plied forrev ew. The learned Subordinate 
Judge refused to review his decision on 
the ground that his decision was based 
not solely on the fact of registration in 
the testator's lifetime but also on oral 
evidence. This is no doubt true though 
certainly the fact of registration appears 
to have been the main point influencing 
his decision. My chief reason for reject¬ 
ing this application, however, is that the 
granting of a review' is a matter pecu¬ 
liarly w thin the d scretion of the Judge 
who passed the decree. No other J udge 
tan hear such an application and if the 
Judge who tried the case refuses to grant 
a review, his order is by r. 7 of O. XLVII 
expressly declared not to be appealable. 
Xf this Court is on revision to consider 
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the sufficiency of the Subordinate Judge’s 
grounds for not allowing a review it 
would be difficult to distinguish a revision 
from the appeal which the law expressly 
refuses. I accordingly reject the present 
application though under the circum¬ 
stances without costs. 

z. k. Revision rejected . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 39 of 1922. 

May 4, 1923. 

Present:— Mr. Justice Gokul Prasad. 
NARAIN SINGH— Defendant— 

Appellant 

versus 

ZAI,IM SINGH and another—Plaintiff 
and Defendant—Respondents. 

Civil Procedure Code (Act V of 1908), s. 47 
-—One decree-holder agreeing to pay others but fail¬ 
ing to do so—Sale in execution by other decree• 
holder—Fraud—Suit to set aside sale, whether com¬ 
petent. 

In a suit to recover property sold 
at an auction-sale in execution of a 
decree it appeared that one of several decree- 
holders had agreed, in consideration for a 
conveyance of certain laud in his favour, to pay 
up his co-decree-holder but did not do so, with the 
result that the property was sold in executiou 
taken out by the other decree-holder : 

Held, that the sale could not be set aside by 
au application uuder section 47 of the Civil Pr 
cedure Code and that the suit was competent. 

Prosunno Kumar Sanyal v. Kali Das San’yal 
19 C. 683; 19 I. A. 166; 6 Sar. P. C. J. 209; o ind' 
Dec. (n. s.) 899 (P. C.), distinguished. 

Second appeal against a decree of 

the Subordinate Judge, Agra, dated 

the 22nd of September 1921. 

Mi. M. L. Sandal, for the Appellant. 

Mr. N. P. Asthana, for the Respond 

ent. 

JUDGMENT. —Tliis is a defendant 
appeal arising out of the following cir 
cum stances. It appears that there were 
two decrees outstanding against t'ie 

plaintiff, one N>. 1653, auci the other 

No. 1307. The defendant Lai Hans 

was a decree-holder in both these de- 
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sold 

than 

exe- 

snle 


crees but in decree No. 1653 tliere were 
other decree-holders also. A contract 
was entered into between the present 
plainbff and Lai Hans, the decree-holder 
aloresaid, that the latter would pav off 
both the decrees and the plaintift would 
transfer 14A big/,as to him out of 16 
bigluis and odd share which the plain- 
titi had purcnased at auction on the 
20th of July 1905. The plaintiff carried 
out ins part of the contract and exe¬ 
cuted a sale-deed of the property in 

f , av .°" r . ot , Lal Hans - Lai Hans Wis¬ 
hed the decree No. 1307 only but did 

not pay off the other decree-holders 

m decree No. 1653. LM Hans, how- 

c\er, got mutation of names effected 

in lus favour of only 4 bighas and odd 

oat of 14 high us and odd share 

to him. The deciee-holders, other 
Lai Hans, of the decree No. 2653 
cuted the decree and put up to 
the 11 bighas and odd share which 
stood in the name of the plaintff be¬ 
cause Lai. Hans had obtained mutation 
of names in only 4 bighas and odd out 
of the 14 bighas and odd sold to him 
by the plaintiff. These 11 bighas and 
odd were sold, the decree was satisfied 
and a surpius amount was left over. 

J.his surplus amount of Rs, 55 was 
withdrawn by the plaintiff Zalim Singh. 
This was in the year 1914. On the 
23rd March 1920 the plaintiff brought 
• the present suit to recover from Narain 
.Singh who had purchased the property 
at auction-sale. The property sought 
to be recovered was one high a and odd 
Hie difTeience between the 16 bighas 
and odd owned by the plaintiff origin¬ 
al !\ and the 14 bighas and odd sold 
by him to Lai Hans. This Narain 
Singn, defendant, is the son of Lai Hans 
aloresaid who lias also been made a 
defendant. Ihe defence pleaded was 
that defenrlniil Lai Hans had not com¬ 
mitted any fraud on the plaintiff and 
the plaintiff hod ro right to sue, that 
he was estopped from contesting the 
validity of the sale because he had taken 
back the surplus money. It was also 
contended that the suit did not lie hav¬ 
ing regard to the provisions of section 
47 of the Code of Civil Procedure. The 
Trial Court decreed the claim subject 


t f paying Rs. 50 a • part 

or the surplus am aunt to the defend¬ 
ant Lol Hans. The defendant Nfraln 
. IU S-‘ the auction-purchaser went up 
in appeal and the learned Judge of 
tne lower Appellate Court has confirm¬ 
ed the decree of the Court below ex¬ 
cept in so far as it modified the 
decree of the First Court by allowing 
Rs* 55 to the defendant Lai Hans. The 
defendant comes here in second appeal 
and the only ground urged by him is 
that the suit is barred by ,section 47 
of the Code of Civil Procedure. 'ihe 
learned Vakil for the appellant has re¬ 
lied upon the case of Prosuhno Kuma 
Sanyal v. Kali Das Sanyal (1) in sup¬ 
port of the contention that the pro¬ 
ceedings could have been taken un¬ 
der section 47 of the Code of Civil Pro¬ 
cedure in this matter. T cannot agree 
to this contention. This ruling was 
passed under the old Code of Civil Pro¬ 
cedure and laid down that the question 
of fraud also between the judgment- 
debtor and the auction-purchaser could, 
be determined under section 244 of 
the old Code of Civil Procedure. In 
the present suit, however, the question 
of fraud has arisen in this way that 
the judgment-debtor pleads that one 
of the decree-holders who had agreed 
to pay up his co-decree-holder did not 
do so with the result that the property 
was sold in execution taken out by 
the co-decree-holder and the plaintiff 
was damnified and justified to sue to 
recover his propert}’. This was neither 
fraud in publishing nor conducting the 
sale. I hold that an application like 
the present suit could not have been 
mc.de under section 47 of the Civil Pro¬ 
cedure Code. I, thereiurc, dismiss this 
appeal with costs. 

k. s. d. Appeal dismissed. 

(1) 19 c. 683; 19 I. A. 1 66; 6 Sar. P. C. J. 209; 

9 lud. Dec. (N. S.) 899 (P. C.). 
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\ithU MAL V. REOTI RAM. 

ALLAHABAD HIGH COURT. 

Civil Revision No. 51 of 1923. 

May 31, 1923. . 

.-a Pres ait: —Mr. Justice Ryyes. 
Hakim I/AIylyU MAL— Defendant 

—Applicant 
versus 

Pandit REOTI RAM— Plaintiff— 

Opposite Party. 

Limitation Act (IX of 1908), $. 19—Promis¬ 
sory-note — Admission of execution not inter partes 
■— Acknowledgment. 

The mere fact that in some other case between 
different parties the defendant admitted the exe¬ 
cution of a promissory-note, the basis of the suit, 
is not an acknowledgment of liability within 
the meaning of section 19 of the Limitation Act. 

Sri Ram v. Firm Sobha Ram-Gopal Rai, 67 
Ind. Cas. 513! 20 A. L. J. 3*5 (1923) A. I. R. (A) 
213 14 U. P. L. R. (A) 1531 44 A. 521. distin- 

uished. , .. • 

Civil revision from an order oi the 
Tudge, Small Cause Court, Nngina, 
dated the 7th November 1922. 

Mr. M. N. Pain'i, for the Applicant. . . 
Mr. Durga Prasad, for the Opposite 
Party. 

JUDGMENT.— This is a civil revision 
from a decree of the Court of Small Causes. 
The suit was based on a promissory-note 
executed by the defendant on the I'uth 
of April 1919. -The suit was filed on the 
28th of April J922. The defendant put 
in a written statement, the second para¬ 
graph of which runs as follows:— 

11 The plaintiff (who is a Jotshi) led the 
defendant to believe that he would per¬ 
form adequate puja which would have 
the eff ect of saving the lives of his children 
and they would survive the age of one 
year, and for this the defendant agreed 
to pay Rs. 30 to the plaintiff out cf which 
Rs. 8 was paid in cash and the balance 
was payable after the child had survived 
the age of one year. ’ It was on this und er- 
standing that the promissory-note was 
written. The child died within a year 
of its birth and hence nothing was payable. 
The other ground taken was that the suit 
was barred by limitation. It appears 
from the record that five witnesses on 
behalf of the defendant were present but, 
as a matter of fact, the Court took no evi¬ 
dence at all, holding that it was not open 
to the defendant who admitted the exe¬ 
cution of the promissory-note to plead 
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want of consideration and reliance was 
placed on Sri Ram v T pirm Soph 1 Ram- 
Gopal Rai (1). I do not think ,tiat, ruling 
is applicable in this . case. I think under 
the 3rd proviso to section 92 of the Indian 
Evidence Act, the Court., shoqid liave 
allowed evidence to be taken on this point. 
But it is unnecessary to decide this as 
I hold against the plaintiff on tHe^ second 
point. On the face of it, ’the suit is barred 
by limitation as it was not filed until the 
28th of April ip22. In order to bring 
it within limitation, it was pointed oub 
that, in some other suit (noit between these 
parties) this promissory-note had been 
exhibited and on that occasion* some time 
in 1920,, tlie defendai t had,.admitted its 
execution. The Court has Jielcl that the 
mere fact that on the back of the note 
there is in the har dwiring of the defendant 
the words Execution , admitted,". ,.an (1 
the endorsement of the Mphsif showing 
the date is a sufficient compliance of the 
provisions of section 19 of the Indian 
Limitation Act. It seems to me that the 
mere fact that in some other .case the de¬ 
fendant merely admitted the execution 
of the document is not an acknowledg¬ 
ment of liability within, the meaning 
of the section. No evidence was taken 
and there is nothing but the endorsement. 
In my opinion it has not been shown tha.t 
the suit w*as within limitation, it, therefore, 
should have been dismissed. I accordingly 
allow this application and set aside the 
decree of the Couit below with costs. 

M. a. A. Application allowed . 

(1) 67 Ind. Cas. 51 y, 20A.LJ.315: (1922) A. 
I. R. (A) 213; 4 U. P. L. R. vA) 1531 44 A 321. 


OUDH JUDICIAL COMMISSIONER’S 

COURT., 

Second Civil Appeal No. 117 of 1922. 

September 6, 1922. 

Present : —Mr. Ashwoith, J. C. 

JA MNA PERSHAD— Defendant- - 

Appellant 

versus 

BALBHADDAR— Plaintiff— 

I . c * • 

Respondent. 

Hindu Law — Joint family—Alienation by 
manager — Recital in deed, value of—Necessity 
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—Enquiry, proof of—Antecedent debt, what is 
w »ether binding on son during lifetime 
of father—Pre-emptor from vendee, position of— 
Civil Procedure Code (Art V 0/1908), 0 . XLI t 
r ‘ * Appeal Issue disposed of on two grounds 
—Decision on one ground attacked—Appellate 
Court, power of, to deal with issue generilly 
A recital in a deed by the manager of a joint 
Hindu family, -winch is impugned by the other 
members of the family, is not bv itself sufficient 
to establish necessity, but it is clear evidence 
of the representation, and when proof of actual 
enquiry has become impossible, the recital coupled 
with circumstances, such as to justify a reasonable 
belief that an enquiry would have confirmed 
the truth of the recital, would be sufficient evidence 
to support the necessity stated, [p. <56, col. i.l 
A representation by the father, even if he is not 
the manager. is, for the purpose of effecting the ques¬ 
tion whether the deed was in consideration of the 
payment of antecedent debts, no less ar.d no mere 
admissible in evidence than the representation of 
the father as manager: for, the real value of the 
representation is that it indicates the scope of en¬ 
quiry that has or may be presumed to have 
been made. [p. 356, col. 1.] 

Pamwan Lai v. Pam Gopal, 47 Iud. Cas. 987; 

5 >. J.. J. 629:21 O. C. 200 and Suraj Narain 
v. Patau Lai. 40 Ind. Cas. 988:20 O. C. 211 at 
p. 219: 21 C. W. N. 1065; 2 P. I,. W. 160; 33 M. 

J.. J. 180: 15 A. Tv. J. 684: 19 Bom. I,. R. 737: 

h 12I; 26 c * J - J- 26 7: t> l. w. 509; 

(iqi /l M. 477; 4 (j. L. j. 762; 40 A. 159; 

44 I. A. 201, considered and explained. 

Jirij Lai v. Inda Kunwar, 23 Iud. Cas. 71 v 
.36 A. 187: 26 M. L. J. 442: 18 C. W. N. 649; 13 

A - I - J- 403 ; 19 C. J.. J. 469: (1914) M. W. N. 

405; 13 M. L. T. 393; 16 Bom. L. R. 352; 1 I,. W. 

(V. C.) and A and a La! Dhur Biswas v. fagat 
J\ 1 shore . Uharjya, 36 Ind. Cas. 420,43 I. A. 

240: 20 M. h. 1 . 335:31 M. h. J. 563: (1.3.0) 2 

M. . N. 336: 4 I,, w. 438: 18 Bom. L. R. 808 ; 

M A - C . J. 1103:24 C. I,. J. 487; 1 I'. JU. W. 1; 

21 C. W. N. 223:44 C. 180; 10 Bur. L. T. 177 
(P C.), referred to. " 

The definition of an antecedent debt as a debt 
•‘incurred irrespective of the credit obtainable 
from joint family property ” is to be regarded 
as one to be construed in the light of the particular 
lads before a Court, and as not excluding from 
the category of antecedent debts money borrowed 
on a hypothecation-bond, since the personal 
liability ior debts so secured continues to exist 
independently of the hypothecation, [p. 357, 

col, i«1 

Saint Pam Chandra v. lihup Singh, 39 Ind. 

C.-s .'80, , I. A. 120:39 A. 4*7:21 C. \V. N. 

»•••*: 1 l. L. W. 557:15 A. J,. J. 437; 19 Bom. 




against the sons even during the father’s lifetime. 
Lp- 3 S 8 , col. i.J 

Sahu Pam Chandra v. Bhup Singh, 39 Ind. 

28 ? ; 44 1. a. 126:39 A. 437; 21 C. W. N. 

T 98 ^ 1 P -. L, AX- 5571 15 A - L - J* 437 : 19 Born. 

5 ; 1 98: 26 C L - J- I; 33 M. I/. J. 14; (1917) 
M W. N. 439; 22 M. L. T. 22; 6 L. W. 213 (P. C.), 
interpreted. J v ' 

A pre-emptor cannot stand in a better position 
against the sous of the vendor than the vendee 
from the father, except that, being in a less favour¬ 
able situation than the vendee to prove proper 
enquiry as to the existence of necessity or of 
antecedent debts of the father, less strict proof 
of enquiry may be required of him. The burden 
of proving their existence, however, is not shifted 
by.pre-emption from the transferee to the sons, 
unless the sons were parties to the pre-emption 
decree. Tp. 35V col. 2.1 

^ here ?n issue is disposed of by the Trial Court 
on two grounds and the decision on one of them 
is attacked in appeal, it may be taken that the 
appellant desires to impugn the decision on the 
issue generally, and the Appellate Court has power, 
under O. XLI, r. 2. of the Civil Procedure Code, 
to deal with the whole matter, [p. 355, col. 1.] 


1 ' K; 4y»;2 ( , C. I,. J. 1:33 M. I,. r. 14; (1917) 
*\ \\ . N. 430: 22 M. h . T. 22; 0 L. W. 21 * (P. c.) 
and Pam Dei v. Suraj Bakhsh, 00 Ind Cas 17- 
2 3 o. C. 20, at p. 211; 7 O. I,. J. 509: : U. P. l t \ 
K. {<».) 156, referred to. 

In Du* absence of any covenant to that effect 
a uMdi uctuary mortgagor, as such, i> not personally 
•Ji.'.lde to re-pay the loau. [p.357, col 2] 

Tli‘ antecedency of a debt incurred by a father 
l- :; 1 < invoked to uphold a transfer by him Qt> 


Appeal from a decree of the District 
Judge, Kyzabad, dated the 7th January 
1922, upholding tint of the Additional 
Subordinate Judge, Fyzabod, dated tire 
31st July 1920. 

IUr. Niamat Ullah, fer the Appellant. 

Mr. I'll Behttvi Singh, for the Respondent. 

JUDGMENT.—This second appeal 
arises out of the* suit brought by res¬ 
pondent No. 1. Bdbhaddar, in the Court 
of the Subordinate Judge of Fyzabad. 
Tiie plaintiff in tlie suit, Balhliaddar, 
brought the suit to obtain possession 
of a certain via ha l which had been alienat¬ 
ed by his father Daehhmi Dat who was 
made defendant No. i. This defendant 
died after the derision of the Court of 
first hearing and before the first appeal. 
Tiie sale by Laclilitni Dat was in favour 
of certain persons but they lost flic 
property by a pre-emption suit brought 
by one Uclit. Udit again lost the prop¬ 
erty by a pre-emption suit to the defend¬ 
ant No. 2, Jamna Pershad, the present 
appellant. 

Hence the suit is really one against 
Jamna Pershad. Both the lower Courts 
found that the property was to be con¬ 
sidered ancestral property and not the 
sell-acquired property of Lachhmi Dat. 
Tnis finding is not impugned. The Court 
of first hearing held that the burden 
of proving that the d^ed by I acht^ 
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Dat was either for legal necessity or for 
payment of antecedent debts was on the 
defendant No. 2 and found against him 
as he produced no evidence. An appeal 
was filed before the lower Appellate Court 
calling in question the decision that the* 
sale was not for legal necessity, 'ihe 
decision that it was not on account 
of antecedent debts was not impugned' 
in the Memorandum of Appeal. When, 
however, the case was argued in the 
Court the appellant did not argue on the 
point whether the sale was lor legal 
necessity but only on the question 
v/hether it was on account of i ntecedent 
debts, the latter point, as stated above, 
not having been urged in the Memo¬ 
randum of Appeal. Ihe lower Appellate 
Court, however, excused this omission 
ana decided the appeal as if the First 
Court’s decision that the sale was not 
0.1 account of antencedent debts had been 
impugned. The District judge held that 
the only evidence tendered to prove that 
the sale was for antecedent debts 
consisted in the recital by Lachhroi 
Dat in the sale-deed. He held that 
this recital would be no evidence unless 
it w’as made by Luchhmi Dat in the capa¬ 
city of manager. He held that Laehhmi 
Dat could not be held to be manager 
on the evidence. In this appeal the 
following questions arise :— 

Was the lower Appellate Court debarred 
from considering the question whether 
the sale could be upheld on the ground 
of its being for the purpose of liquidat¬ 
ing antecedent debts, in view of the 
fact that the decision of the First Court 
against the appellant on this point was 
not impugned in the Memorandum of 
Appeal f 

The lower Appellate Court was not so 
debarred as it had power to do this 
under O. XLI, r. 2, Civil Procedure Code. 
Doth questions were dealt with under 
one issue in the Court oi first healing 
and the fact that the appellant in his 
Memorandum of Appeal impugned one 
question could be taken as meaning 
that he wished to impugn the decision 
on the issue generally. 

Ihe second question is whether a 
recital in a deed by the manager oi a 
iHtudu family is binding on the other 


members of the family as an admission 
or otherwise. Reliance is placed by the 
appellant 011 a case heard by two Judges 
of this Court, Ramman Lai v. Ram Gopal 
(1). At the bottom of page 636* it is 
there stated that, as pointed out by 
their Lordships of the Priyv Council in 
Suraj Narain v. Ratan Lai (2), statements 
made by a manager are admissible in 
evidence against the other members 
of the family, (to prove that certain debts 
were antecedent debts of the father 
at the date of transfer impugned by sons) 
Ihe Privy Council ruling referred to, 
though in the report stated to be 19 
O. C., p. 211, is really to be found at 
page 211 of 20 O. C. In that case the 
question was whether certain properties 
were acquired by successive managers 
on behalf of the estate or were their 
self-acquired properties. One of the 
parties was Ratan Lai, the son-in-law 
of an ex-manager, named Ram Narain. 
The’r Lordships of the Privy Council 
treated as important evidence Hie de¬ 
position made by this Ram Narain 
three years after he became manager 
or kart a. A study of the ruling, however, 
will show' that this statement was treated 
as an admiss’on bv Ram Narain as the 
predecessor-in-interest of Rata.11 Lai 
and not because he happened to be 
manager. Moreover, in that case the suit 
was between members of a joint family 
and not ?gainst an outs'der. The case is 
no authority fer the proposition that the 
recital in a deed by a manager will 
bind other members of the family in 
respect of an alienation by him which 
they <re impugning. It has been held 
by tbe'r Lordships of the Privy Council 
in Brij Lai v. Inda Kunwar (3) and Nando, 

(1) 47 Ind. Cas. 987; 5 O. X. J. 629; 21 O. C. 
200. 

(2) 40 Ind. Cas. 988; 20 O. C. 211 at p. 210; 
21 C. W. N. 1065; 2 P. L. W. 1G0; 33 M. L. j, 
180; 13 A. L. J. 684; 19 Bom. L. R. 737; 22 M. I,. 
T. 121; 26 C. L. J. 2G7; 6 L. W. 509; (1917) M. W. 

N. 477 : 4 °- L. J. 7 ^ 2 : 4 ° A - 159 ; 44 I. A. 2or 
(P. C.). 

( 3 ) 23 Tnd. Cas. 715136 A. 187; 26 M. T,. J. 
442; iS C. W. IN. 649; 12 A. L. J. 495; 19 C. I/, j. 
469; (1914) M. W. N. 405; 15 M. I/. T. 305; i c> 
Bom. I«. R. 352; 1 L. W. 794 (P. C ). 

"""•Page of 5 * 0 , I,. J.—[ ET.) " * 
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Lai Dhur Bisivas v. Jagat Kishorc Ach vjya 
(4). that a recital by a Hindu widow 
in a deed is not by itself sufficient to 
establish necessity, but that it is clear 

evidence of the representation and that 
when proof of actual enquiry has become 
impossible the recital coupled with 
circumstances such as to justify a reason¬ 
able belief that an enquiry would have 
confirmed the truth of the recital; would 
be sufficient evidence to support the 
necessity stated. I do not think that 
a recital by a manager impugned by 
other members of the family is entitled 
to higher value than a recital by a Hindu 
widow impugned by reversioners. 

It is, however, objected that there 
was a finding of fact bv the lower Appel¬ 
late Court which cannot be set as'de 
i.i second appeal that Lachhmi Dot was 
not the manager when he executed the 
s de-dee 1 . Tne represeitatio 1 by 
the father, eve.i if he were not manager, 
would for the purpose of affecting the 
question whether the sale-deed was in 
considcrat’on of the payment of antece¬ 
dent debts appear to me to be no less 
(and no more) admissible in evidence 
than the representation of father as 
manager. It is obvious from the Privy 
Council ruling referred to above that 
the real value of the representation is 
that it indicates the scope of enquiry 
that has or may be presumed to have 
been made. I do not see what difference 
it makes as to the fact of this representa¬ 
tion whether it was by the father acting 
as guardian or not. Apart from this, 
I can find no evidence whatever to justify 
the decision of the lower Appellate Court 
that Lachhmi Dat was not manager. 
The matter was not considered by the 
Court of first hearing. The lower Appel¬ 
late Court lias relied, as proof that he 
was not the manager, on the fact that 
a witness stated that some one else was 
manager after the death of Lachhmi 


(4) 36 Iud. Caa. 420; 43 I. A. 240; 20 M. I4. T. 

3351 M. h. J. 563! (1916) 2 M. \V. N. 336; 4 
iy. W. 4581 18 Bom. L. R. 868; 14 A. Iy. J. 1103J 
24 C. Iy. J. 4871 1 P. I,. W. ij 21 C. W. N. 225J 
44 C. 18GJ10 Bur. Iy. T. 177 (p. C.). 


Hat's father, namely a maternal uncle. 
Now such maternal uncle in the presence 
of the father could not have been the 
dejure manager. The family at the .time 
of the sale-deed consisted of Lachhmi 
Hat and Balbhaddar only, Balbhaddar 
being a miner at the time. In the absence 
of evidence that the father was incapaci¬ 
tated from being guardian it seems an 
irresistible conclusion that he was guard¬ 
ian. 

% • « . a ^ 

The next question is whether, treating 
this recital as a representation, preef 
of actual enquiry can he said to have 
become impossible to the appellant, 
if so, are there such circumstances as 
will justify a reasonable belief that enquiry 
would have confirmed the truth of the 
iec:t?:I. The appellant is the pre-emptor 
of a pre-emptor of the vendee of the 
father and manager Lachhmi Dat. It 
may be regarded as for practical pur¬ 
poses impossible ior him to jrove actual 
enquiry by the vendee, as the vendee 
would not be likely^ if called as a witness 
by a pre-emptor to give evidence in his 
favour. The sale-deed recited, as debts 
to be paid by the vendees, various sums 
amounting to Rs 2,800 composed as 
follows: — 

Rs 1,300 due on a hypothecation-deea 

Rs. 900 due under a pro-note, ana 

Rs. 600 due on some possessory mort¬ 
gages. . 

These sums were all to be paid, ofl by 
the vendee and their payment was treated 
as the sale consideration. He had not 
paid them off before he was pre-empted 
by the first pre-empting person but that 
pre-emptor did pay them 06. The appel¬ 
lant, as second pre-emptor, repaid the 
lirst pre emptor the whole Rs. 2,800. 
Now it is not unreasonable to suppose 
that the first pre-emptor would have 
challenged any part of the consideration 
in the sale deed which was open to 
objection in his pre-emption suit* That 
the pre-emptor paid up all these sums 
is in the circumstances of this case 
sufficient evidence that enquiry by him¬ 
self had, and consequently enquiry by 
the vendee would have, proved these 
debts to be in existence as debts against 
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the father, even if not valid against 
the property; that is to say, the recital 
may be regarded as true as far as it 
goes. 

Treating the recital then as evidence 
to this extent, it has to be seen hovv 
for it is of use to the appellant. The 
Bs. 900 due under the pro note was 
clearly an antecedent debt of the father, 
and the re-payment of this sum cannot 
be impugned as forming consideration 
for the sale. As to the Rs. 1,300 due 
on the hypothecation-bond, it was not 
a debt " incurred irrespective of the 
credit obtainable from joint family prop¬ 
erty 0 and, therefore, would not appear 
to have been an antecedent debt as 
defined by the : r lordships of the Pr»vy 
Council in Sahu Ram Chandra v. Bhup 
Singh (5). It is, however, settled law 
of this Court to regard that definition 
of the'r Lordships, as one to be construed 
in the light of the particular facts before 
it, and as not excluding from the cate¬ 
gory of antecedent debts money borrowed 
on a hypothecation-bond, s : r.ce the 
personal liability for debts so secured 
continues to exist independently of the 
hypothecation. [See Ram Dei v. Suraj 
BakTtsh (6)]. The Rs. 1,300 must, there- 
fore also be regarded as consideration 
binding on the sms. As to the Rs. 600 
secured by the possessory mortgages, 
it is not possible to say merely irom 
the recital whether after execution of 
these mortgages the father had remained 
personally liable for the sums secured 
by them . A usufructuary mortgagor 
as such is not personally liable to re-pay 
a loan. In respect of this Ghose, in his 
I,aw of Mortgage, page 93 of the 4th 
■Edition, says :— 

In a purely usufructuary mortgage 
where the mortgagee takes possession 
ot the estate, on the understand ng 
that he shall re-pay himself out of the 
ents and profits, the mortgagor under- 

dt ^ 9 ^ 9 8 as ^ 8 i : #/f \° t « 7: 

19 Bom. I., R 408-6 C I f 5 ?: V, V ‘r' J r +37: 

213 (P C.) 439; 22 M - u T - 22 : 0 h. \v. 

(6) 60 In-i. Cas. i 77; 23 O. C. 204 at p. 211- 

7 h J. 500; 2 u. p. i,, r. (o.) I 5 V,. 1 21 


takes no personal liability, and the 
mortgagee must, therefore, look exclusive- 
ly to the land for re-payment of the debt. 
In the case of Jhanoo Bibi decided 
many years ago, the Sudder Dewany 
of Calcutta held that in the absence 
of any covenant, the mortgagor cannot 
be sued personally, and this may be 
taken to be the established rule on the 
subject ” 

He then quotes a list of rulings to 
support his statement. If Lachhmi 
Dat then was not personally liable for 
the money obtained by this bond, it 
was not an antecedent debt at the date 
of the sale. The burden of proving 
that the consideration of the sale-deed 
consisted of antecedent debts is on the 
appellant and the recital, therefore, 
fails to help him to prove this in respect 
of the Rs. 600. In conclusion, I find 
that the consideration for the sale was 
valid and binding on the sons to the 
extent of the total less Rs. 600. 


It is, however, urged on behalf of the 
plaintiff-respondent that he is not affect¬ 
ed by the sale-deed having liquidated 
antecedent debts of his father in view 
of the fact that the father was alive 
at the time of the bringing of this suit 
and indeed until the decree of the First 
Court had been passed. Reliance is 
placed on a passage in their Lordships' 
judgment in the Sahu Ram Chandra v. 
Bhup Singh (5), case already referred 
to. That passage is :— 


\ v in it? 11it Kune 


in life, the attempt to affect the sons' 
and grandsons’ shares in the property 
in respect merely of their pious obligation 
to pay off their father’s debts, and not 
in respect of the debt having been truly 
incurred for the interest of the estate 
itself, which they with their father joint¬ 
ly own, that attempt must fail ; and the 
simplest of all reasons may be assigned 
for this, namely, that before the father’s 
death lie may pay off the debt, or after 
his death there may be ample personal 
estate belonging to the father hiimeh' 
out of which the debt may be discharged. 
In short, responsibility to meet the father's 
debts is one thing, and the v.iidi-y 
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of a mortgage over the joint estate is 
quite another thing.” 

A careful study, however, of the judg¬ 
ment of their Lordships leads to the 
conclusion that to this statement their 
Lordships adimitted an exception, name¬ 
ly, that the pious obligation of the sons 
to defray their father’s debts fortified 
by the necessity of protecting the right 
of third parties, had given rise to a rule 
that sons could not impeach a transfer 
for an antecedent debt. The passage 
invoked does not qualify, but is subject 
to, the subsequent portion of the judg¬ 
ment maintaining the validity of a transfer 
to secure an antecedent debt. In orher 
words, the antecedency of a debt incurred 
by a father may be invoked to uphold 
a transfer by him as against the sons 
even during the father’s lifetime. 

There is no plea in this appeal that the 
burden of proof was wrongly placed on 
the appellant, though the plea was taken 
in the first appeal that the sons are 
bound to prove the immorality of the 
debts rather than that the transferee 
should prove their antecedency. It 
is clear that a pre-emptor cannot stand 
in a better position against the sons 
than ti e vendee from the father except 
that being in a less lavourable situation 
than the vendee to prove proper enquiry 
os to the existence of necessity or of 
antecedent debts of the father, less 
strict proof of enquiry may be required 
of him. The burden of proving tleir 
existence, however, is not shifted by 
pre-emption from the transferee to the 
sons, unless the sons were parties to the 
pre-emption decree. 

In view of the above finding, 1 vary 
the decrees of the lower Courts in favour 
of the plaintiff and direct that decree 
be framed that the plaintiff shall be 
put in possession of the property claimed 
after the expiry of two months frem 
xhe date of this decree unless the defend¬ 
ant No. 2 within that period pays to the 
plaintiff the sum of Rs. 600 together 
with interest at 6 per cent, from the 
date of the sale-deed, i.e., irom the 
2nd June 1916, (See Exhibit 1 ), up to the 
date of payment, in which case the suit 
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shall stand dismissed. The parties will 
get proportional costs in all Courts. 

z. k. Appeal allowed . 


ALLAHABAD HIGH COURT. 

Civil Revision No. 330 of 1020. 

April 5, 19:3. 

Present: —Mr. Justice Ryves. 

RAM DIAL —Plaintiff—Applicant 

versus 

SHER .SINGH and another— 
Defendants— Opposite Parties. 

Civil Procedure Code ( Act V of 1908), s. 149, 
O. VII, r. 11 —Plaint filed on insufficient Court- 
fee—Balance niade good after expiry of limi¬ 
tation , but within time fixed by Court—Suit, 
whether time-barred. 

A suit filed within limitation but on an in¬ 
sufficiently stamped paper, is not tarred by time 
if the deficiency is made good within the time 
allowed by the Court even though limitation 
has in the meantime expired. 

Jointi Prasad v. Bechu Singh, 15 A. 65; A. 
\V. N. (1893) 29; 7 Ind. Dec. (N. s.) 758, dissented 
from. 

Gaya Loan Office Limited v. Awadh Pehari 
Lai, 37 Ind. Cas. 507; I P. L. J. 420; 3 P. L. W. 31, 
followed. 

Ci\il rexision from an order of the 
Judge, Sm; 11 Cause Couit, Khtija, 
dated the 25th Augi st 1922. 

Mr. Pattna Lai, for the Axjlicp.it. 

Mr. P. L. Bauerji , for the Opposite 

Pr rtios. 

JUDGMENT. —The plaintiff. Ram Dial, 
sued to recover money due to him on a 
bond execi ted by the defei c: r t. He filed 
l.is jhiit on tl:e 15th M;yif 22 , xxlieh 
was the* last day of Jin it: tier. The Mun- 
sarim made a rep out hat: Itl ovgh tLe suit 
had been properly valued tl.e Comt-lee 
paid was insufficient. T 1 era p on tl e Coi it 
«>nve the plaintiff time up to the 19th 
May to make good the c'.efcioi cy. 'Jhc 
deficiercv was made good on the 17th 
May aid the pkiit vers then registered. 
At the trial the del er.dai 1 1 leaded, a n: oig st 
other things, that the suit uas bnred by 
limit, tier. The Cent found out be merits 
fur the plairtifi, but held that the suit 
was barred by limitation on the ai.thoiity 
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of JainU Prasad v. Bechu Singh (i). The 
plaintiff in revision urges that that de¬ 
cision is no longer law and that, under 
O. VII, r. 11,clause (c) of the Code of Civil 
Procedure, read with section 149 of the 
Code of Civil Pocedure. the Court had 
power in its discretion to allow the glcii.t- 
iff further time in which to make good 
the deficiency of Court-fee and that if 
such deficiency were made good within 
the time prescribed the fact that in the 
meantime limitation had expired would 
not affect the suit. It seems to me that 
this co. tei.tion is correct. The rule in 
J&ixti Prasad v. Bechu Singh (1) wrs not 
followed in the other High Courts. It 
seems to me that, under O. VII, r. n, 
cl ir.se (0), read with section 149 of the Code 
of Civil Procedure, the Legislature deliber¬ 
ately intended to supersede that decision. 
A si mil r view is taken in Gaya Loan Office , 
Limited v. Awadh Behari Lai (2). In 
my opinion, the Court below was wrong 
in dismissing the suit on the ground cf 
limitation. As on all other poii.ts the 
Court beiow has found in favour of the 
plaintiff, I set aside the decree of the Court 
below and decree the plaintiff's el. im 
with costs in both Courts. 

M - A * A - Appeil all wed. 

(0 *5 A * 65; A. W. N. (1893) 29; 7 Ind. Dec. 

(n. s.) 758 . 

(2) 37 Ind. Cas. 507; 1 P. I,. J. 42 o; 3 p. I,. W. 
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ALLAHABAD HIGH COURT. 

Second Civir, Appeal No. 1487 cf 1921. 

March 22, 1923. 

Present: —Mr. Justice Ryves and Mr. Justice 

Daniels. 

KASHI PRASAD — Defendant—Appel¬ 
lant 
versus 

PANNA LAL and others—Defendants 
and Plaintiffs—Respondents. 

Creditor and debtor — Promissory-note, suit 

011 Independent cause of action, value of. 

\\ Le c a creditor has a cause of action for the 
covery •: money, for which his debtor has exe¬ 


cuted a promissory-note, separate from and inde¬ 
pendent of the note, he can recover upon such 
cause, in case the note for any reason cannot 
be put in evidence. 

Ram Sarup v. lasodha Kunatar, 13 Ind. Cas. 
*38,* 34 A- 158.' 9 A. L. J. 72, followed. 

Second appeal against a decree of the 
D strict Judge, Jhansi, dated the 14th 
of July 1921. 

Mr. Haribans Sahal , for the Appellant* 

Mr. Kamuda Prasad, for the Respondents* 

JUDGMENT. —This appeal arises out 
of a suit brought by Panna Lai and Shi am 
Lai against Kashi Prasad, Manni Lai and 
others for money. The suit was decreed 
against both. The defence of Kashi Prasad 
was that he and Manni Lai had been 
partners in a Commission Agency business 
and that the partnership had been dissolv¬ 
ed, whereupon, according to an arbitra¬ 
tion, Manni Lai undertook to pay off this 
account and gave two hundis in discharge 
of his share of the debt due by both of 
them. The decree was against both. Kashi 
Prasad has appealed on the ground that 
he was not liable but that Manni Lai alone 
was liable. He urged,— 

(1) that the hundis were not given in 
d schn.rge of the debt on the gnr account, 
but were on entirely separate loan account; 

(2) that as decided by the arbitrators, 
Manni Lai alone undertook to be responsi¬ 
ble for the payment of the hundis. 

Both the Courts have found that the 
hundis were given in satisfaction of the 
gur account and were not evidence of a 
separate transaction. They have also found 
that as the hundis were inadm ssible in 
evidence under section 35 of the Indian 
Stamp Act because they were improperly 
stamped, Panna Lai was entitled to go 
back and prove his case on the original 
gur account in discharge of which these 
hundis had been given. 

In appeal, the facts cannot be controvert¬ 
ed but it is argued that the Court was 
not entitled to allow the plaintiffs to go 
behind the hundis. This point is established, 
at any rate so far as this Court is concern¬ 
ed, in a long ser es of rulings, of which an 
example may be given in Ram Sarup v, 
J.isodha Kuitwar (1), in which it was i :li 

(1) 13 Iud, Cas. X33; 34 A. 15^; 9 A, I/. T. y2, 
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that “ if a cred tor has a cause of action 
fbr the recovery of money, for which his 
debtor has executed d promissory note, 
separate from and independent of the note, 
he can recover upon such cause, in case 
the note for any reason cannot be put 
ih evidence.” ' 

The last point taken was that, inasmuch 
as thfc plaintiff had given a receipt in full 
satisfaction of the debt, he was not entitled 
to go behind it. This point was not raised 
itt the Court below, and, therefore, we 
cannot allow it to be argued here. On the 
findings, therefore, the appeal fails and is 
dismissed with costs including in this Coint 
fees oir the higher scale. 

*- M. r>. j. - Appeal dismissed. 


OTJDH JUDICIAL COMMISSIONER S 
t, cotmT 

First Civil Appeal No. 29 of 1922. 

December 7, 1922. 

Present: —Mr. Daniels, A. J. C. 

K ALL 00 SINGH'and others— 
Defendants—Appellants 
' versus 

BAKHTAWAR SINGH and others— 
Plaintiffs, and UMRAI SINGH and 

OTH ERS— D EFENDANTS— R ESP0 NDENTS. 
Transfer of Property Act {I V of 1882), s. 101 — 
Merger—Mortgagee purchasing portion of equity 
of redemption, effect of. 

Where a mortgagee purchases a portion c.i tnc 
conitv of redemption of the property mortgaged 
with him, there ie a merger and the mortgage is 
extinguished to the extent of the share purchased 
by the mortgagee, [p. 361, col. 1.] ' 

' Shamshad Ali Khun v. Mohammad Ah Khan, 
47 Ind. Cas. 200; 2T O. C. 172, followed. 

A mortgagee who has purchased the equity ot 
redemption cannot set up his own previous mort¬ 
gage as still subsisting against a pre-emptor. 
[p. 362, col. 1 ] • 

Bindeshurl Singh v. Pandit Babaj Sahat, 10 

C. 40, followed. 

Appeal from a decree of the Additional 
Subordinate Judge, Hardoi, dated the 22nd 
May 1922. 

Messrs. Bislu sh a a* Nath Srhastava and 
Munni Lai, for the Appellants. 

Messrs. A. P. Sen and Ii. K. Ghosh , 
for the Respondents. 


JUDGMENT. —The facts of this case 
are complicated, but the controversy in 
appeal is narrowed down to two points. 
Two brothers, Bhoja and Thamman, owned, 
between them 2\ bhxuas share in- kh$P 
£To. 6 of Mauza Nayagaon. The two bro¬ 
thers were joint in estate. Thamman 
died first leaving a widow Musammat 
Kj ndar Kuar. Bhoja died subsequently 
leaving a widow Musammat BilaSo. T.fcn 
Musammat B’laso died and last of all 
Musammat Kindar Kuar. On Thamman’s 
death his share should have passed to his 
undivided brother, but in fact it was taken 
possession of by Musammat Kindar Kuar, 
and on Bilaso’s death Kindar Kuar sue 
ceeded to her share also and thus be¬ 
came the recorded owner of the whole 
2\ biswas .share. Musammat Bilaso 
has after the death of her husband 
mortgaged to Dirgaj Singh and 
Baldeo Singh the ii biswas share of which 
she was in possession. The date of this 
mortgage was 18th May 1897* Baldeo 
Singh is the fourth defendant in this case. 
On 6th October 1906 Musammat Kindar 
Kuar joined with the proprietors of other 
khatas in two sale deeds by which they 
transferred a 4 l-biswas share in Nayagaon 
and a 4 ~bls 7 cas‘ share in another village 
Kunyan to three persons Dirgaj Singh, 
Baldeo Singh and Lochan in equal shares. 
The 4 %-biswas share in Nayagaon included 
Musammat Kindar Kuar’s 2\ bisioas share 
referred to above. 


The main issue in the appeal is, whetl er 
this sa'e deed put an end to the mortgagee 
right held by two of the vendees, Dirgaj 
Singh and Baldeo Singh, in this 2l-bisu as 
share under the mortgage of 1897. The 
plaintiff obtained pre-emption in resect 
of part of the property covered by the 
sale-deed of 190 6 and he also obtained the 
interest of Dirgaj Singh under that deed 
by direct purchase. " 

It is argued for the appellants on this 
issue, first, that section 101 of the Transfer 
of Property Act does not apply, and, second¬ 
ly that if it does apply there was no merger 
because the continuance of the mortgage 
was for the benefit of the purchase and, 
therefore, there was an implied intention 
that mortgage should subsist. 
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The ground on which it is urged that 
section toi is not applicable is, that the 
sale-deed of 6th October 1906 was in-favour 
of three purchasers in equal shares, whereas 
only two of these were parties to the mort¬ 
gage. This plea must be rejected for two 
reasons. In the first place the mortgage co¬ 
vered only half the share sold i. e., ij -biswas 
while the mortgagees acquired under the 
sale-deed two-thirds of t.\ biswasi Thus, 
excluding the share of the third' purchaser, 
they still became absolute owners of a share 
larger than that on which they held amort- 
gage. In the second place, it was held by 
this Court in Shamshad Ali Khan v. 
Mvkatnmad AH Khan (1) that where the 
mortgagee purchases a portion of the 
mortgaged property there is a merger and 
the mortgage is extinguished to the extent 
of the share purchased by the mortgagee. 

The grounds on which it is urged that, 
even if section 101, applies there is no mer¬ 
ger ate four in number,— 

1. That the purchasers continued to be 
recorded as mortgagees in the khewot. 

2. That at the time of the sale-deed the 
title of Musammat Ki. dar Kuar had not 
become perfected by adverse possession 
and, therefore, it was to the advantage of 
the purchasers to keep alive the mortgage 
in case of a possible claim by the rever¬ 
sioners. 

3. That there was an intermediate mort¬ 
gage on the property executed by 
Musammat Kindar Kuar and others. 

4. That the son of the plaintiff who is 
joint with him h: d taken a sub-mortgage of 
12J biswas of the property covered by 
this intermediate mortgage. 

The difficulty in dealing with these points 
is, that most of them do not appear to 
have been pressedin this form in the Court 
below and there is no discussion of them 
in the judgment. The khewat entry 
was pressed, but it is of little importance 
in view of what has been said by the learn¬ 
ed Subordinate Judge as to the state of 
the khe'ict. The question of the alleged 
sub-mortgage of 12 \ biszt'ausis to the 
plaintiff's son was put forward as a 
ground of estoppel on Issue No. 5 but was 
not-pressed at the time of arguments as 
appears from the judgment on this issue. 

(?) 47 Ind. Cas. 200; 21 O. C. 172. 


The intermediate mortgage in favour of 
the plaintffs or ti eir predecessors-in- 
interest and the question of possible 
claim by the reversioners are not referred 
to in this connection at all. 

On the construction of section 101 a recent 
Bombay case, not yet reported in the regu¬ 
lar Taw Repoits, but reported in 24 Bom¬ 
bay Taw Reporter page 720, [Bpi Reia ’ v. 
Vahtnahomjd (2) is cited by the respondents 
for the proposition that tbe word^ “or 
such continuance would be for his benefit" 
are only applicable w T here there is a 
clear expression of intention in the deed. 
To quote from the head note of the case, 

the words ‘continuance would be for his 
benefit’ are merely a guide to the intenion 
of the owner." This view was accepted 
by the appellant for the purpose of bis 
argument. The appellant’s learned Ad¬ 
vocate relies on the circumstances mention¬ 
ed above as evidence of an impliedintenton. 
It may be necessary at some future time to 
examine the correctness of this view, but 
it is not necessary for me to enter into a 
controversy which is not raised by either 
party to the appeal. 

If the question is one of intention, there 
can be no doubt that the parties did de¬ 
finitely intend that the mortgage should 
be extinguished. The amount of the mort¬ 
gage-money was set off as part of the sale 
price and the sale-deed definitely provides 
'that the mortgagor shall have no interest 
left in the property. In fact, the extinc¬ 
tion ot this mortgage, on which the 
mortgagee had already obtained a decree, 
was the principal object of the execution of 
ti’e first sale-deed and Rs. 1,200 out of 
Rs. 1, 500 which constituted tlie price were 
set aside fer this nurpote. On this ground 
it is contended by the respondents with 
much reason that there was more than 
a mere coalescence of two interests result, 
ing in a merger. There was, a very definite 
contract between the parties extinguish¬ 
ing the mortgage, and certainly there could 
bo no intenton to keep ’t alive against tie 
plaintiffs who only acquired their title 
subsequently under a pre-emption decree 
and later purchase. By virtue of their 
pre-emption decree they stepped into tie 

(2) 70 Ind. Cas. 912; 24 Bom, I v . I<. 720; (j ,22) 
A. I. R. (B.) 211 j 46 B, 1009. 
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shares of the original vendees. The case 
is very similar to that of Bindeshuri Si ugh 
v Pandit Bzlraj Sahai (2) where also it 
was sought to keep a mortgage alive against 
a pre-emptor. It was there held that 
the mortgagee defendant who had pur¬ 
chased the equ'ty of redemption could 
not set up his own previous mortgage as 
still subsisting. The plaintiff paid full 
value for the property and to hold them 
liable for a mortgage which was explicitly 
tedeemed out of the sale price would be 
compelling them to pay a large part of the 


price twice over. 

The second issue also relates to the two 
cale deeds executed by Kindar Kuar and 
others on 6th October 1906 which are the 
subject of the previous issue. One of the 
five pers ns who joined in these sale-deeds 
was Bhudar who was defendant No. 2 
in the present suit and is one of the appel¬ 
lants. Bhudar and his three brothers 
Chitar Tilak and Tikam owned on z-btswas 
each in Khata No.i of Nayagaon. Tilak 
predeceased his brothers each of whom ob¬ 
tained on his death one-third of his one-01.saw 
share. The contention of Bhudar, appel¬ 
lant, on this issue is that the one-tlurd 
share which he obtained on Tilak s death 
was not included in the sale-deed 
of 6th October 1906. The chief ground 
on which this is urged is that '1 dak had 
m irtgaged this share in his lifetime and that 
no mention of the mortgage was made 
in the same deed, further .the mortgage 
continued to be recorded m the k/tcicat 
after the sale. The latter point is of little 
importance as the khewat has.been found 
bv the learned Subordinate Judge to e 
extremelv unsatisfactory. It is admit¬ 
ted that it is necessary to include this 
onet’ird share which admittedly 

belonged to Bhudar at the time of the exe¬ 
cution of the sale-deed, in order to com- 
plete the 4^ biswas share in Nayagaon 
conveyed bv” that sale-deed. This con- 
skieraton is decisive of the issue and 
1 agree with the Court below in rejecting 

the & appellant’s contention. 

The result is that the appeal fails and 

it is hereby dismissed with costs. ^ 

z K Appeal dismissed. 


(4 10 O. Cj 40. 


PRIVY COUNCIL. 

Appeal from the Bombay High Court. 

J'-ly ic, 1923. 

Present :—Lord Sumner, Lord Phillimore, 
Sir John Kage, KT. t and Mr. Ameer Ali. 
MADHAVRAO WAMAN SAUNDAI.GE- 

KAR AND OTHERS—DEFENDANTS— 

Appellants 

2 * i YS If S 

RAGHUNATH VKNKATRSH 
DtvSHPANDF. and others—Plaintiffs 

—Respondents. 

Bombay Regulation (XVI 0/1827), iS. 19, 20— 
Tenant of service watan lands—Adverse possession 
—Permanent tenancy, acquisition of. 

A ptrsou who has always claimed to be, and 
is, a tenant of service Watan lands cannot acquire 
any title to a permanent tenancy in the lands by 
adverse possession as against the IVatandar from 
vhom he holds the lands, [p. 366, col. 2.] 

Appeal from the judgment of Sir Basil 
Scott. C. J. and Mr. Justne Hayward. 

Messrs. G. Lowndes, K.C ., and Kenworthy 

Brow I” , for the Appellant. 

Mr. Raik?s, for the Respondents. 

JUDGMENT. 

Sir John Edge.— The suit in which this 
appeal has arisen was brought on ?2nd 
October 19 (4 in the Court of the First 
Cl ss Subordinate Judge of Belgaum by 
Watan tars for the eje-tmeit of the de¬ 
fendants from scr\ ice Wb/.;»lnndsin Mauza 
Bhivashi in Tali.ka Lhikoi i in the District 
of Belgaum, and for-mesne profits. The 
defendants crc rot Watandats, 1 or is any 
one of them a Watan dor, of the Watan. 
The defendants Nos. 1 to 4 in their written 
statement allege that they, from before 
1^53. acquired adversely to the family 
of the plaint if s a right to the possession 
cf the lands in 91 estion as permanent 
tenants, and ei joyed that right for n - ore 
than i' vens before si it in tie lifetime 
of the father of the plaintiffs, aid that 
•* the c. i se of action arose in the year 
if 6s, wl entl eplah.tifs'giandiatber died. ” 
The title, if any, of tLe other defendants 
depends on the title of the defendants 
Nos. I to 4. 

The facts of the case will be briefly stated 
presently, but in order to see whether 
imdc r those facts the defence of adverse 
possession n maintainable, it is nectssary 
to bear in mird what the law as to the 
alienation bv a Watcmdar of his service 

9 
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Watan lauds was, in 1853, and lias been 
down to the institution of this suit. 

Regulation XVI of 1827 was passed 
by the Governor of Bombay in Council 
on the 1st January 1827. Before that 
Regulation was passed, a Watandar could, 
apparently without the sanction of the 
Government, assign or mortgage, his ser¬ 
vice Watan lands and could grant to any 
one a permanent lease ofthem, but the effect 
of sections 19 and 20 of that Regulation 
was to prohibit, in the interests of the State, 
all such Watundays from alienating in any 
way the service Wa'an lar ds which they 
held as W atandars, Sections 19 and 20 
of that Regulation applied to the lands 

in suit. Sections 10 and 20 of that Re<\uia- 

• • • 

lion continued in force until they were 
repealed by Bombay Act III of 1*74, 
but the repeal of these sections by Act III 
of 1874 did rot make valid any alienation 
of service Watan lands which had been 
prohibited by Regulation XVI ot 1827. 
f Padapa v. Swamirao Shviniwzs l‘i).] 
Section 5 of Bombay Act III of 1874 
now ayplies to the lards in ques¬ 
tion. That section is as follows: — 

“ V. No W t ndar shall, without the 
sanction of Government, sell, mortgage 
or otherwise alie ate or assign any Watan 
or part thereof or interest therein to any 
person not a Wutandar of the same 
Watan” 

That section of Bonify Act III of 1874 
was passed, as w; s section 20 of Regulation 
XVI of 1827, the interests of ti e State 
and not in the interests of the Watandars 
only. The granting by a Watindcr c f 
a right of permanent tenancy in lands 
of his Whiten would undoubtedly be an 
alienation v'ithin the meaning of section 
2n of Regulation XVI of ;827. 

The facts of the case may he briefly 
stated as follows. The lands in suit ere 
service Watan lands, and were in the posses¬ 
sion of Appaji, who was the grandfather 
of the defendants Nos. 1 and 2 and the 
uncle of the defendants Nos. 3 and 4. 
fu 1853, Appaji held those lands and other 


service Watan lauds of the Watan as a 
tenant of Yenkatrao, the Watandar, ac a 
yearly rer-t of Rs. 42. Venkatrao was the 
grandfather of the plaintiffs. Some of 
these lands which Appaji held as a yearly 
tenant were, in or before 1853, taken by the 
Government for the purpose of making 
a public road, and consequently Appaji 
and Ye.:katrao, agreed to re-adjust the 
rent by reducing it to Rs. 36 a y ear. That 
agreement was embodied in a document 
which was signed bv Vtrkatrao on the 
15th March 1853. That document, as trans¬ 
lated, is as follows: — 


“ Sb:i, 

In the set vice of Rajasbriya Viiajit 


< * 


(J) 2*7 I. A. 86 at p. 90; 24 B. 556; 4 

N. 5 I 7 ; 2 Bon;, f,. R. 548; 7 Sat*. P. C. J. 

2 nd. D^.C, (N. s. ) 901 (P C.) f 


C. W. 
710; 12 


Raj many a Rajrshri Apprjipant Appa 
S.iundclgekrr residing at Nipani. 

“Profound salutations of protege Venata- 
rao Naraysn Peshpande, P ant Kagaj. 
Special representation is as follows. Fur¬ 
ther. Our Peshpai dhi land measuring 15 
lighas, situate in Mouza Bhivshi, Prant 
aforesaid, stands in the nr me of Ti. Rajeshri 
I ajipant Baba, ai d I am the owner of the 
same. So from before thes' idland has been 
given you for cultivation fer a fxed rent 
of Rs. 42 forty-two ii. Pancli coin and at 
the time of Survey a ro'd is shown in the 
said land and in it some land was covered 
by theroad. lhertfore, Rs. 6 six out of the 
said amount of rent are remitted to you 
and the said land is given you for cvltiva- 
tion by fixing a re. t of Rs. 36 thirty-six 
in Par.ali coin per year. So from the Fasti 
year 1262 '1852-1853) you should pay 
every year thirty-six Hi] ees the anioui t 
of siad rent by four ii.st; lmei.ts, and you 
should cnltiv. te the land permareitly. 
In the intervr 1 we shell never interfere 
with the 1 nd (that is) with you. Alter 
you, your heirs also should j ay the cmoui t 
cf rei t according to the said agreement 
and permanently enjoy the land. We ere 
entitled to receive the amount of rent 
of the land and we are not at all entitled 
to take away the land f om you and you 
should rot jive it up. Neither we i.or 01 r 
heirs will \ it foith any 01 stnetiors to act 
according to the agreement, lie ag:ce¬ 
ment is duly given in writing as a ho * e. 
Date r5*.j 1 Me»ck t v3 bdag <: itr ye. * 
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Written by 

Abaji Nilkant Kulkarni, Venkatrao Narayanrao 
Mauza Sbirgopi. Deshpande, Sadal. 

ATTESTATIONS. 


Kesliawa Vithal Mut- 
ualkar. residing at 
Nipani, my own hand¬ 
writing. 


i Narhar Yeshwant 
Dahiwadkar, my own 
•handwriting. 


That document was registered, and in 
accordance with it, Appaji paid the yearly 
rent of Rs. 36 to Venkatrao until Venkatrao 
died in 1864 or 1865. 

Venkatrao was succeeded as Watan- 
dar by his son, Ramchandra, who was 
the father of the plaintiffs. After Venkat¬ 
rao had died, one Gundo, in 1869, brought 
a suit agmnst Venkatrao’s widow, to re¬ 
cover a debt which had been due to him 
by Venkatrao, and obtained against her 
a decree. In execution of that decree 
Gundo caused the land now in suit to be 
attached. Appaji intervened with an appli¬ 
cation to set aside the attachment on ti e 
ground that he held the lauds as a permanent 
tenant, and thereupon the Court on the 
20th June 1870, ordered that the land¬ 
lord’s interest in the lands should be sold 
without affecting Appaji’s interest as a 
permanent tenant. At the sa’e, in execution 
of his decree, Gundo became the purchaser. 
It is not necessary to consider whether 
the Court had any power to order that 
sale. 

Oa the 17th January 1872, it was agreed 
between Gundo and Appaji, by registered 
document, that Appaji, as the permanent 
tenant of the lands in suit, should pay 
to Gundo the Rs. 36 rent and for 20 years 
an additional sum of Rs. 42 a year. " The 
Rs. 36 and Rs. 42 were paid yearly from 
1872 to 1890 to Gundo by Appaji and after 
his death by his son Waman, who was 
the father of the defendants Nos. 1 and 2. 

On the 16th May 1887, Ramchandra, 
the father of the plaintiffs, who was then the 
Watmdar, executed a document, which was 
registered, by which lie purported to grant 


^ ~ — — — • - 

lease of. the lands 
rent of Rs. 50 a ' year, 
with a nazrana of Rs. 700, and put Sintre 
in possession of the lands. This led to : dis¬ 
putes between Sintre, Waman, 'Gundo and 
one Nana Babaji Patil, who claimed 
to have bought the lands in eiecutid'n of 
some decree; the disputes were referred 
bv those persons to arbitration. ' Ram¬ 
chandra was not a party to tliat/arbitration. 
In that arbitration, Waman stated that 
he had been temporarily deprived of tiie 
possession, of the lands. On the 1st January 
I ^94, the arbitrators made ttieir award 
and by it ordered that Waman ! should 
pay Rs. 700 to Sintre, Rs. 346 to Gdndo 
and Rs. 1,150 to Nana Babaji, and'should 
continue to enjoy the lands as a permanent 
tenant. That award was, on the 29th 
March 1894, made a decree of Court'. The 
payments so ordered were made by Wamah. 
From 1895 to 1902 Waman paid the rent of 
Rs. 36 a year to Ramchandra. In Ram- 
chandra’s receipts for those payments be 
acknowledged that Waman held the lands 
as a permanent tenant. In the Record 
of Rights of 1911-12 the defendant No. 1 
was entered as the permanent tenant of 
the lands. Upon the death of Ramchandra 
the defendants tendered to the plaintiffs 
the rent cf Rs. 3d yearly as their rent as 
permanent tenants, but the plaintiffs re¬ 
fused to receive the money so tendered. 
Ramchandra died on the 29th October 
1902, and the plaintiffs succeeded him 
as the Wataiu((i;s. Upon the facts'which 
have briefly been stated being proved 
the Subordinate Judge found that the evi¬ 
dence in favour of the permanent tenancy 
alleged by the defendants Nos. T to 4 was 
overwhelming. He stated in h*s judg¬ 
ment that:— 

“It is undisputed that the land sued 
for, is a Deshpande Vatau (Watan) In aw. 
There is no doubt, that the original grantor 
(Venkatrao) had only a life-interest in it 
a-d had no power to lease it beyond his 
lifetime. Plaint ffs' grandfather (Venkat¬ 
rao), who passed (granted) the lease of 
1853, died in 1864-5, and the plaintiffs’ 
father (Ramchandra) had 12 years from 
that time for disputing the lease. Not 
having done so, plaintiffs' right of disputing 
the permanent 'ease and of claiming posses- 
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slonis barred. . Rama v. Shamrao (2) and 
Radkpbal^ v. x Anantrav (3).’* 

The Subordinate Judge gave the plaintiffs 
3. decree for six years' rent at the rate of 
Rs, v .36| a year, amounting to Rs. 216, and 
otherwise dismissed the suit with costs. 

Frpm that decree the plaintiffs appealed 
to the High Court at Bombay. The appeal 
was: heard by Sir Basil Scott,, C, J., and 
Hr, Justice Hayward. Thoselearned Judges 
stated that:" The only question which 
really arises in this appeal is, whether 
ine defendants can claim to have establish¬ 
ed a right to a permanent tenancy by ad¬ 
verse possession. ” They held that ad¬ 
verse possession commenced to run on the 
•deatq. of, Venkatrao, but they referred to 
the,agreement of the 17th January 187?, 
between, Gundo and .Appaji, and holding 
.tbatGundo after the purchase by him in 
1870,, represented, the W atur.dar so far 
•a§ these lands in question are concerned, 
they decided that it was impossible to hold 
Jbat, adverse possession in favour of the 
person claiming to be 0 permanent lessee 
continued to run after, that agreement. 
If that decision were correct, as to which 
it is not necessary fpr their Kordships 
.to express any, opinion, Appaji and his 
son Waman were not holding adversely 
frqm s Ja^ary 1872, until 1894. Those 
learned fudges also held, and their Kord- 

ships think rightly, that there had been 
two .breaks in the alleged adverse posses¬ 
sion within 42 years of the death of Venkat- 
rao, but they do not base the advice 
.which they will give to His Majesty upon 
that fact. Thoselearned Judges, in con¬ 
clusion, stated in their judgment that: 

“ , a t>P ear s to us, therefore, that the 
defendants cannot, on a review of the 
occurrences during the lifetime of the 
plaintiffs' father (Ramchandra), contend 
that there has been any continuous adverse 
possession for 12 years until the plaintiffs' 
father's death in 1902, which would entitle 
them to claim to occupy the land in suit 
as permanent tenants. It is not disputed 
that since 1902 the plaintiffs declined 
to accept rent from the defendants, and 
that their suit has been filed within 12 years 


ill 7 Bom » b. R. 135. 

W 9 B. 198 at p. aio| 3 lad, Dec. (n. s.) 333. 


of their father’s death. For these reasons 
we set aside the decree of the lower Court 
and pass a decree in favour of the piaintiffs 
for possession and mesne profits of tlie land 
in the occupation of the defendants. ” 
with all costs. From that decree this 
appeal has been brought by the defendants 
Nos. 1 to 4. The other defendants are 
nominal respondents to this appeal ; they 
have not appeared. 

One of the authorities upon which the 
Subordinate Judge relied for his decision 
that the suit of the plaintiffs was barred 
by limitation was Radhabai v. Amntrav 
(3)- That was a Full Bench decision 
of the High Court of Bombay in which 
Sir Charles Sargent, C. J., delivered the 
leading judgment. The judgments of the 
late Sir Charles Sargent always deserve 
and receive careful consideration by the 
Board. The material point of that deci¬ 
sion, so far as it has a bearing on the present 
case, is briefly stated in the head-note 
to the report of that case thus 

“ Held (1), that, in the absence of fraud 
and collusion, adverse possession for twelve 
years during the lifetime of one holder 
of service Watan lands is a bar to succeed¬ 
ing holders.” 

The lands there in question were service 
Watan' lands, to which section 20 of Re¬ 
gulation XVI of 1827 applied. The plaint¬ 
iff there sued for. the possession of service 
Watan lands and for mesne profits. The 
defendants claimed to be in possession 
of the lands under a grant of 1838 to them 
of the lands made by the plaintiffs' grand¬ 
father, who was, at the time of the grant, 
the Watundar, and they pleaded limitation 
by adverse possession; the adverse posses¬ 
sion relied upon by the defendants being 
apparently their having continued in un¬ 
disturbed possession for a period of 12 
years after the death of the grantor. The 
plaintiff's case was that his grandfather, 
the grantor, had no power to make a grant 
of the lands except for his lifetime and 
that his (the plaintiff's) father had no authori¬ 
ty to allow the lands to continue in tho 
possession of the _ defendants. Sargent, 
C. J., and Mr. Justice Nauabhai Havidas 
had referred three questions to the Full 
Bench, It is only necessary to refer to 
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the first of those questoions which was 
“i. Whether adverse possession for 12 
years during the lifetime of one holder 
is a bar to succeeding holders. ” The 
Full Bench decided that, in the absence 
of fraud and collusion, the first question 
should be answered in the affirmative, 
leaving what is to be considered an adverse 
possession to be determined in each par¬ 
ticular case. The question and answer 
to it of the Full Bench would, when looked 
at in ignorance of the facts of the case, 
appear to be general and not confined to 
a case of an absolute assignment of service 
Wut ah lands by a Watandar to a stranger, 
who alleged that he had obtained title 
by 12 years of undisturbed possession. 
It is necessary to see what that answer 
to the first question really meant. And 
for that purpose, it is, in their Lordships’ 
opinion, necessary to see what the alien a 
tion then in question really was. It was 
not an alienation by a lease of a permanent 
tenancy to a tenant of the W titan ; it was 
a sale and absolute assignment to a stranger 
to the IV at in and to the family of the 1 Vatin- 
dar t followed by a period of 12 years after 
the de .th of the grantor, during which 
the stranger assignee was allowed by the 
successors of the Watandar grantor to 
continue in undisturbed possession of 
tlie Watan lands. In either case the grant 
would be beyond doubt an alienation 
which was prohibited by section 20 of 
Regulation XVI of 1827, but having re¬ 
gard to the facts of the case which was 
before Sir Charles Sargent, C. J., and Mr. 
Justice Nanabhai Haridas, which justified 
their order of reference to the Full Bench, 
all that the Full Bench can be taken as 
having decided was, that a stranger to the 
Watan, who had got possession of service 
Watan lands by an absolute assignment 
to him by a grantor, who was at the time 
Oi the grant the Watandar, could success 
fully defend a suit for posssession of those 
lands by a subsequent Watandar by proving 
that after the death of the grantor he had 
been in undisturbed possession of the lands 
for a period of 12 years. A careful con¬ 
sideration of Sir Charles Sargent's judg¬ 
ment, as given in Radhabai v. Anantrav 
(3), shows that he was considering the 
question referTe*:! to the Full Bench from 


the point of view oi the grantee having 
been a stranger to the Wi tan . It is not 
necessary for their Lordships to decide 
in this case, whether the answer of the 
Full Bench limited as it must have been 
to the case of a stranger to the Watan, 
setting up as a defence, 12 years’ adverse 
possession, was or was not correct, although 
they are constrained to say that it is some¬ 
what difficult to see hew a stranger to a 
Watan can acquire a title by adverse posses¬ 
sion for 12 years of lands, the alienation 
of which was, in the interests of the State, 
prohibited. Their Lordships may say, fur¬ 
ther, that if it was necessary for them 
to decide, whether the answer of the 
Full Bench to the first question referred 
to that Bench was or was not correct it 
would be necessary for them to consider 
whether the Secretary of State for India 
in Council, as representing the interests 
and rights of the Crown in service Wat,n 
lands, was not a necessary party to a suit 
in which a stranger claimed that he was 
entitled to those lands by a right of adverse 
possession. 

In the present case the defence of 12 years* 
adverse possession as permanent tenants 
is set up by persons who and their prede¬ 
cessors in-title, always claimed to be and 
were tenants of service Watan lands, and 
in the opinion of their Lordships neither 
the defendants not their predecessors in- 
title could have acquired any title to a 
permanent tenancy in the lands by adverse 
possession as against the Watandars from 
whom they held the lands. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss¬ 
ed with costs. 

w . c. a. Appeal dismiss'd. 

Solicitor for the Appellants.' Mr. E . 
Da ’gaao. 

Solicitors for the Respondents.—Messrs. 
T. L. Wilson & Co. 
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ALLAHABAD HIGH COURT. 

Second Civ-l Appeal No. 140 


of 1922. 

March 28, 1923. 

Present: —Mr. Justice Ryves and 
Mr. Justice Daniels. 

N AND AN PRASAD and another— 
Defendants—Appellants 

versus 

Hafiz ABDUL AZIZ and another 
—Plaintiffs—Respondents. 


Guardian and wzrd—Hindu widow — Mort¬ 
gage of minor sons’ property as owner—Legal neces¬ 
sity — Mortgage, validity of. 

Where a Hindu widow has mortgaged the property 
of her minor sons, who form a joint family, not 
as representing the family, but in the capacity 
of an owner claiming under a Will from her de¬ 
ceased husband, and the W.ll is found to be invalid, 
the mortgagee cannot enforce the charge against 
the family property on showing that the widow 
was the de facto guardian of her sons and the 
mortgage was created for legal necessity, for the 
widow having transferred as owner property 
which did not belong to her, the mortgage is void 
and it is quite irrelevant what was the widows' 
motive in executing the mortgage or what she 
did with the mortgage-monev. 

Balwant Singh v. Rev. Rockwell Clancy, 14 Ind. 
Cas. 62 q; 34 A. 296 : 39 I. A. 109 ; (19x2) M. W. 
N. 462; 11 M. L. T. 344; 9 A. L. J. 509 ; 15 C. 
L. J .475 I 16 C. W. N. 577 ; 23 M. L. ). 18 ; 14 
Bom. L. R. 422 (P. C.), followed. 


Second appeal from a decree of the 
Second Additional District Judge, Go¬ 
rakhpur, dated the 4th November 1921. 

Mr. 5 . P. Sinha, for the Appellants. 

Mr. Hamid Hassan, for the Respondents. 

JUDGMENT. —The facts out of which 
this appeal arises are as follows :— 

The property in suit belonged originally 
to one Sheo Charan. He died leaving a 
son S.tal. S,tal had three sons, Debi 
now dead, Nandan and Sheo Nandan. 
On the 6th of August 1906 Sital made a 
Will infavourof his wife , Musammat Somari, 
of the property in suit and died soon 
after its execution. On the 16th August 
1908 Musamrnat Somari mortgaged the 
property in favour of the wife of the plaint- 
J n. This suit was brought by the heirs 
of the mortgagee to recover the amount 
hen due under the mortgage by sale of 
he mortgaged property, and it was 

t r °! 3 t, 11 a S a mst Musa mm at Somari alone, 
n the plaint she is described as the mort¬ 
gagor and there is no mention of her sons. 


Subsequently, on the application of Nan¬ 
dan Prasad for himself and as guardian 
of his minor brother Sheo Nandan, they 
were brought on the record as defendants 
and they alone defend the suit. They 
denied the execution of the deed or that 
there was consideration. In their written 
statement they said that Musammat 
Somari had no legal right to mortgage 
the house and that she had no cl am what¬ 
ever in it. In the mortgage deed the Will 
is recited and Musammat Somari claimed 
to be in full proprietary possession of the 
property under the Will and as owner 
she purports to mortgage the property 
for a sum of Rs. 250 for the payment of 
“m scellaneous debts and other needs." 
There is no mention in the deed itself 
that the money was required for the use 
of the minors. 

The mortgage was executed by Musam¬ 
mat Somari claiming to be the sole 
owner of the property under her hus¬ 
band's Will. The suit also was brought 
on this basis against Musammat Somari 
alone. Nandan and Sheo Nandan, the two 
younger sons of Sital, asked to be joined 
in the suit on the ground that the property 
belonged to them and not to their mother. 
In other words, they claimed a title para¬ 
mount to that of the mortgagor. Under 
these circumstances, the Trial Court might 
well have refused to allow them to be 
joined or to allow the title of the mort¬ 
gagor to be brought into controversy 
as against third parties in a mortgage 
suit. This course was, however, not adopt¬ 
ed. The Courts below have found that the 
Will was invalid, and that Musammat 
Somari had no title to the property. They 
have, nevertheless, allowed the suit on 
the ground that Musammat Somari was 
the dc facto guardian of her minor sons and 
that the transaction was for legal necessitv. 
That Musammat Somari was not the legal 
guardian of the minors was admitted. 
The family was a joint family and they 
had an elder brother Debi Prasad who 
was the head of the family. 

On the facts found by the Court below, 
no question of legal necessity ever arose 
in the case at all. It is element at v j.iv,' 
that one person cannot be bound by the 
act of another unless it i^ done in a 
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representative capacity either as agent or 
guardian or in some similar capacity. Here 
Musammat Somari purported to be deal¬ 
ing as of right with property which was 
her own. It being found that the property 
was not her's any dealings with it on 
her part are ipso facto void, and ques¬ 
tions as to the motives which induced her 
to execute the mortgage or what she did 
with the purchase-money are entirely irrele¬ 
vant. If any authority is needed for 
this proposition it may be found in the 
decision of their Lordships of the Privy 
Council in the case of Balwant Singh v. 
Rev. Rockwell Clancy (1). In that 
case a mortgage was executed by 
one Sheoraj Singh. who declared 
that he was the absolute owner in 
possession of the mortgaged property and 
that there was no co-sharer therein, and 
on this footing purported to mortgage it 
to the Bank of Upper India. In fact, the 
property was the joint property of Sheo¬ 
raj Singh and his younger brother Malm- 
raj Singh. Maharaj Singh did not join 
in the mortgage nor did it appear by the 
mortgage-deed that he had any proprietary 
interest in the mortgaged property. 
He was, however, induced to sign the mort¬ 
gage-deed to afford evidence that he had 
assented to the taking of the loan by Sheo¬ 
raj Singh and to the granting of the 
mortgage. A suit was brought on the 
mortgage against both brothers and was 
resisted by Maharaj Singh on the ground 
that he was a minor at the time of the 
execution of the mortgage and that the 
deed was not binding on him. lhe ques¬ 
tion of his minority was material on the 
plea that though he had not joined 
in the mortgage he has assented to it. 
The Courts in India found that he was 
a minor and dismissed the suit. In appeal 
to the Privy' Council it was sought to make 
him liable on the ground that Sheoraj Singh 
was his dc facto guardian and that .the 
mortgage was executed in lieu of antece¬ 
dent-debt, and their Lordships of the Privy 

Council observed l ,< , • 

“ Having found as a fact that Maharaj 

Sin"h was a minor on the 28th of October 
(x) 14 Ind. Cas, 6291 34 A 2961 39, I. A. 1091 
(1912) M. W. N. 462* .11 M. L. r 3441 9 A. L J- 
5091 15 C. h. l, 4751 . 16 C. W. N 5771 23 T - 
), itff 14 h. A. 412 (P. C.). 


i*923 

t ' ■ . . 

1892 it is not necessryfor their -Lordships 
to consider any other issue. - This suit 
has been brought on the mortgage-deed 
of the 28th of October 1892 by the assignee 
of that mortgage, and as their Lordships 
have held that the mortgage was not made 
by Sheoraj Singh as the manager of the 
family or in any respect as representing 
Maharaj Singh, and as Maharaj Singh 
was then a minor, the . - mortgage-deed 
as against him and his interest in 
the estate was not merely voidable, 
it was void and of no effect, and v myst 
be regarded as a mortgage-deed to which 
he was not even an. assenting party and 
as a mortgage-deed which did not^ affect 
him or his interest in the estate.. 

In the same way, in the present case, the 
answering defendants were minors at the 
execution of the mortgage and there is 
no question of their haying assented to it 
The mortgage was not made by. Musapirna 
Somari as representing the family estate 
or in any respect as representing the ajpel- 
lants. As against t\]$m and .their. inter¬ 
ests the mortgage-deed is,, therefore, not 

merely voidable ; it was void and is oi no 
effect; and was ,a mortgage-deed which 
did not affect them or their interest in the 
estate. Having found that Musammat 
Somari executed tlie mortgage not as ; 
representing the estate , of the mmors, 
but as claiming to be absolute owner of the 
property, the Courts belqw should h^ve 
dismissed the suit as against the appellants 
and as against the, mortgaged ^P^y 
which belonged to them. A, pe»ond ^ 
ree against Musammat Somari her ^ lt 
has not been asked for in th.s su.t We 
accordingly allow the 

the suit with costs in all Courts including 
fees on higher scale. 


N. H. 


Appeal allowed. 
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OtJDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appear No. 181 of 

1922. 

October 19, 1922. 

Present: —Mr. Wazir Hasan, A. J. C. 
RAGHO PERSHAD— Plaintiff — 

Appellant 

versus 

SECRETARY of STATE for INDIA in 
COUNCIL, through The DEPUTY 
COMMISSIONER, FYZABAD, and 
another—Defendants 
—Respondents. 

Registration Act (XVI of 1908), s. 90 (d)— 
Transfer of Property Act (TV 0/1882), ss. 4. 107 

— Assignment of grant by Secretary of State — 
Registration—Easements Act ( V of 1882). s. 59 
—Grant of land for consideration for erecting ghat 
—Right whether runs with land—Pleadings and prac¬ 
tice — Court, whether can make new case for parties 

— Appeal, second—New point, whether can be raised. 
The provisions of the Transfer of Property 

Act relating to registration of documents must 
be read as merely supplementary to the provisions 
of the Registration Act, and the exceptions pro¬ 
vided for by section 90 of the Registration Act 
must be taken to cover cases dealt with by section 
io 7 °f the Transfer of Property Act. [p.370, 

c assignment of a grant by the Secretary of 
State falls within clause (<i) of section 90 of the 
Registration Act and does not, therefore, require 
registration. [p. 370, col. 2.] 

A grant of land for consideration for the pur¬ 
pose of erecting a Ghat, which provides that the 
grantee would have a proprietary richt in the 
structure put up by him but not in the soil, is a 
r *ht w'hich runs with the land and does not fall 
within the provisions of section 59 of the Ease¬ 
ments Act. [p.371, col. 1.] 

An Appellate Court is not competent to set up 
a case which does not arise out of the pleadings 
of the parties, [p. 370. col. 2.] 

A new’ plea involving questions of fact cannot 
be raised in second appeal, [p.371, col. 1.] 

SiGond a pp e 3l from a decree of the Ad- 
l 1 ' 0 ; 3 . S.ibordinate Judge, Fyzabad, 
ct-.ted t ie 8th March 1922, uphoMin<> a 

28«T\f t,1C Mun *' f ’ dated'the 

2otn Jane 1021 


\Ir' Ul ‘ >h ' f ,r th - App.-Hant. 

K B it m Se !‘ :Uld Mr - - V - N - (’k'isiMl. 
■K. o., lo. die RespondenIs. 

JODdMENT--Xhi, lpLval out 

C ,u'rt „> fif, ■ ’>„ the ic the 

tnthe °r ^ ‘'“stance, and on appe d 

^ F^’Zab^dth e°H the Subordin ate Judge 
* the decree was confirmed. Tne 


reliefs which the plaintiff asked for in his 
plaint were as follows:— 

(1) A declaratory decree be passed to 
the effect that the lease, dated the 31st 
July 1918, in favour of the plaintiff is 
not fit to be cancelled nor is the plaintiff 
liable to be ejected from the land, and (2) 
an in j unction be issued that till the decision 
of the suit the defendant or the Rup 
Kalan Ghat Committee should net make 
any interference by buil« 5 ing the house 
or in any ether way. The suit as origi¬ 
nally brought was against the Secretary 
of State for India in Council, but at 
a inter stage of the hearing the 
Rup Kalan Ghat Committee was also made 
a parly defendant and Balm Gnuesh Pra¬ 
sad, Secretary . of Ghat Institution, was 
the person whose name was brought on 
the record as representing that institution. 

On the 31st July toi 8 the Secretary of 
State for India in Council, through the 
D-rputy Commissioner of Fyzabad, granted 
a lease of certain plots of land for a period 
of five years to the plaintiff. Amongst 
these lands is included plot No. 740 which 
is the subject-matter of dispute in this 
litigation. On the 11th December 1919 
the Nazul Department of Fyzabad, acting 
on behalf of the Secretary of State, in¬ 
formed the plaintiff that the lease of the 
3 Ist July 1918 was forfeited and that the 
plaintiff should not interfere with the 
proposed constructions by the Rup 
Kalan Ghat Committee over plot No. 
740 as that plot had been given to that 
Committee. This notice is stated to give 
the cause of action for the plaintiff’s suit 
The defence of the Secretary of State was 
that the lease was rightly forfeited. The 
Court of first instance upheld the plea 
relating to the forfeiture set up by the 
Deputy Commissioner on behalf of the 
Secretary of State. The defendant No 2 
put forward several pleas in answer ’to 
the plaintiff s case. Some of them were 
decided against him by the Court of first 
instance and others in his favour. The 
Cuur. o. first instance held on sever'd 
,,rounds that the declaration sought for 
by the plaintiff could not be granted! V - 
ot the chief grounds arising out rv r 

fence of the defendant No. 2, on which the 
decision ot the Court of first instance was 
b.vsed, was that the Secretary of State had 
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by a previous de.ed, dated the nth Novem- the api eHant that the deed of the 31st July 
t»er x 9i7, granted plot No. 740 to the de- 1913 did not lequiie registration is a sound 
iendant No. 2 and consequent!}* he had no one. So far as it pinpuits to be an issign- 
rignt leitir that land whicn he could trars- m- nt of a grant ty the Secretary of State 
ter subsequently in favour of the plaintiff, for India in favour of the plaintiff, it cleaily 
The decision of the learned Subordinate falls within the prov sion of clause (J) of 
Judge from whose decree tliis appeal is pre- section 90 of the Indian Registration Act, 
terred is based on the following findings:— nor do the provisions of section 107 of the 

(1) that the lease of the 31st July 1918 Transfer of Property Act (IV of 1882) 
111 respect of plot No. 740 was due invalidate the lease of the 31st July 1918. 
to a mutual mistake of fact in relation fot want of registration, the reason 
to the Secretary of State’s act in assigning being that the provisions of the last 
the same to the defendant No. 2 under mentioned Act relating to registration cf 
the agreement of the nth November 1917; documents must be read as merely supple- 
(2) that the lease of the 31st July 1918 meutary to the provisions of the Indian 
was void for want of registration; (3) Registration Act (vide section 4 of the 
that plot No. 740 is covered by the deed Transfer of Property Act) and when the 
of the nth November 1917 and could provisions of the two Acts, that is 
consequently^ not be assignee by the Se- to say, the one appearing in section 
cretarv or State to the plaintiff uncer J07 of the Transfer of Property Act and 
the lease of the 31st' July 1918, and (4) the other in section 90 of the Indian Re- 
tliat the plaint id’s lease is an unregistered gistration Act are rerd together 
document while the deed of tlie defendant there is no escape from the con- 
No. 2, dated the nth November 1917, elusion that the exceptions provided 
is a registered on? and the latter should, for by section 90 of the Registration 
therefore, give way to tbe former under. Act must also cover cases dealt with by 
section 5^ of the Indian Registration section 107 of the Transler of Property 
Act (XVI of 1908). Act. 

Tbe appeal before me was argued by the Point No. 2. Here again I am of opinion 
learned Pleader for the appellant ou the that the contention of the learned Pieaoer 
following lines:— f or the appellant must be sustained. The 

(1) that the document of the 31st July answer to the argument of the learned Sub- 
1918 did not require registration; (2) ordinate Judge based on section 59 °* 
that section 5° of the Indian Registra- the Indian Registration Act is furnished 
lion Act did not affect the operation of by sub-section (2) of section 9 0 °f tbe Act 
that do:umeut; (3) that the lease of the and in view of tbe provision made in sub- 
31st July 1918 being void lor mutual section (2) it must he held that the lease 
mistake of fact under the provisions ot of the 31st July vvas a registered 

section 20 of the Indian Contract Act (IX document. 

of 1872) was a case set up by the learned Point No. 3. I have gone through the 
Subordinate Judge; (4) that in any event pleadings in tbe case with the learned 
the document ol the nth November 1917 Counsel for both the parties and can find 
amounted to a meie license and could con- no trace of a case founded on mutual 
sequently be revoked by the Secretary mistake of parties invalidating the do- 
ot State and that he revoked it when he cument ol the 31st July 19!^* -lie lcaru- 
executed the lease o! the 31st July 1918, cd Counsel tor the respondent No. 2 
and (5) that the agreement set up by the frankly admits that there was no specific 
defendant No. 2 of the nth November plea raised to that cl/ect, I, therefore, 
1917 did not include the plot in dispute and, hold that the learned Subordinate Judge 
therefore, tbe Secretary ol State was com- was not right m applying the provisions 
petent to make a lea^e of it in favour ji ol section an of the luui. n Contract Act 
the plaint id he adcuiredly* did under to this C'*?e. 

the oocume it ot the ;isi ; u jy igjg. Point No. 4. As regaius this point the 

As to punt No. 1 I am of opinion that learned Counsel tor the respondent points 
the contention of the learned Pleader for out that this i« & new case introduced 
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by the Counsel for the appellant for the 
first . time in the memorandum cf appeal 
filed in this Court; I agree with the learned 
Counsel in this respect. It is impossible 
to predicate of a plea of this nature that 
it could be decided without reference to 
questions of fact and it is merely too late 
to allow a plea involving questions of 
fact to be raised in the last Court. The 
learned Pleader for the appellant proceed¬ 
ed to contend that if he was not permit¬ 
ted to argue the case of revocation of 
license he could certainly rely on the pro¬ 
visions of section 59 of the Indian Kase- 
ments Act (V of 1882). It may be that 
an argume?it founded on the provisons 
of that section raised merely a question 
of law and may be permitted to be raised 
even in second appeal but the argument is 
clearly lounded on the assumption that 
the agreement of the nth November 
1917 was nothing but a grant of a 
license by the Secretary of State to the de¬ 
fendant No. 2 to do a certain act over the 
land granted thereby. I am of opinion 
that the true construction of that do¬ 
cument is that it was a contract for consi¬ 
deration between the Secretary of State 
on the one hand and the defendant No. 2 
on the other. The object of the agreement 
was to grant land to the defendant No.2 
for the purpose of erecting a Ghat on the 
banks of the river Sarju in the town of 
Ajodhya. The money necessary for the 
masonry construction was to come out of 
the funds belonging to the defendant No. 2 
and the Secretary of State was to obtain 
the benefit of all profits that may accrue 
therefrom. The document distinctly says 
that the defendant No. 2 shall have a pro¬ 
prietary right in the structure and it 
further says that the defendant No. 2 shall 
have no right in the soil. If, therefore, the 
defendant No. 2 aid under this agreement 
acquire a right to build a pacca structure 
on the laud of the Secretary of Stale for 
India that was a right which must ueld to 
ruu with the lana. Such u n interest falls 
within the first resolution of Spencer s case 
(Smith’s Leading Cases, Vol. I, page 55, nth 
Edition). The plaintiff, therefore, cannot be 
held to have been exonerated of the obli¬ 
gation created under the agreement of 
the nth November 1917 by the mere 
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tact that he has taken a lease afterwards .. 
of the land in suit from the Secretary; of 
State. The point is, therefore, overruled. 

Point No. 5. This part of the case occur • 
pied most of the time at the hearing of . 
this appeal both of the Court and the learn¬ 
ed Counsel for the parties. I am thankful. 
to them for the exhaustive treatment of 
the matter underlying this point. After 
a careful and somewhat anxious consider- 
tion I have come to the conclusion > 
that there are no sufficient grounds 
for interference with the concurrent 
findings of both the. Courts in this 
behalf. The agreement of the nth- 

November 1917 specifies the land which- 
is the subject-matter of the agreement . 
in three different ways at the bottom of 
the document, first by the area made up 
of the dimensions from East to West anc. 
North to South. This area is stated to be 5 - 
biswas, 4 biawn sis, 14 kachwansis , the line 
drawn from Eist to West indicating a 
length of 82 feet while the line drawn 
between the North and the South points is 

91 feet. This description, therefore, is made 

up of two parts and when either is made 
applicable to the local situation of the land . 
which was the subject-matter of the agree¬ 
ment it would comprise plot No. 740. 
The third description is given by the boun¬ 
daries and it is admitted that within those 
boundaries falls plot No. 740. It is ar¬ 
gued on behalf of the appellant that in 
the body of the document the recital is 
that the land specified at the bottom of 
the deed was granted by the order of the 
10th February 1917 and that when a refer¬ 
ence is made to that order a latent, ambigu¬ 
ity arises in respect of the subject- 
matter of the agreement. 

In the first place, I do not think that the 
order of the loth February 1917 is refer- 
red to in the agreement for the prupose 
of the specification of the land. In my 
j udgment the reference to that order merely 
connotes the source of the original grant 
which was being formally confirmed by 
means of the agreeme.it of the nth No¬ 
vember 1917, but even if we construe 
the agreement to mean that it incoruo- tes 
the order of the 10th February 7 ,..s 
a part of the description of the property 
there is absolutely nothiug ?u that or'ler 
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which comes into conflict with any one 
of the several descriptions given at the foot 
of the agreement. As a matter of fact, 
the order of the 10th February 1917 throws 
back on some previous correspondence in 
the matter between the Deputy Commis¬ 
sioner and his subordinate officers who 
were concerned in the proposal of making 
a grant of some land to the defendant 
No. 2 for the purpose of constructing 
Ghat on the banks of the river Sarju in 
Ajodhya. 

In this correspondence there is a reference 
to a pi in prepared for elucidating the point 
on which the Deputy Commissioner had 
originally insisted that the land granted 
shall in no event extend to a point so 
as to encroach in any manner on kuchti 
path. This plan is Exhibit B-26,and the 
kachu path is shown at the South end 
of plot No. 740. I am, therefore, of opin¬ 
ion that the boundary of the land given 
"in the agreement of the nth November 
1917 as indicating the identity and extent 
of the land granted is a correct one and 
should be accepted. liven if we were 
to come to the conclusion that there is a 
conflict between the order of the 10th Feb¬ 
ruary 1917 and the agreement of the nth 
November 1917 in respect of the speci¬ 
fication of the property I should have no 
hesitation in holdng that the specification 
indicated by the boundaries should be 
preferred and given effect to. But at its 
highest tli. argument of the learned Plead¬ 
er fertile appellant comes to this, that the 
order of the iotli February 1017 should 
be treated r.s apart and parcel of tne agree¬ 
ment itselt. I am prepared to treat the 
order as such. The result is that there 
is discrepancy between one specification 
of property and another in tlie same docu¬ 
ment This being the result to which I 
reach, the principle of the decision of their 
Lordships of tlie Privy Council in the case 
of Zee nut Ali v. Ram Doyal Poddar 
<i) applies. That principle was applied 
to a c ise decided by a Bench of this Court 
Gaii^a Prasad v. Subh.ig Chand (2). 

Tiiere remains one more point to be con¬ 
sidered. The Court of first instance 

(1) iS w. R. 25. 

(2) -5 lud. 9 JS - l ~ °- c * -56; 1 o. L. J. 


1*923 

refused to award any costs to the defendant 
No. 2 though the plaintiff’s suit was dis¬ 
missed in its entirety. The ground of 
the refusal was that a large number of 
pleas urged by that defendant were 
frivolous and were overruled by that 
Court. The defendant No. 2 objected to 
this order of the Court of the first instance 
when the appeal was heard by the learned 
Subordinate Judge. The learned Sub¬ 
ordinate Judge accepted the objecton 
and modified the decree of the Court of 
first instance by awarding costs to the de¬ 
fendant No. 2 against the plaintiff. I 
am of opinion that the learned Subordinate 
Judge should not have done this. The 
reasons given by the learned Munsif for 
the order which he passed relating to the 
costs were good and the learned Subordi¬ 
nate Judge gives no reason whatsoever 
for interfering with that exercise of the 
discretion by the Court of first instance. 

I, therefore, modify the decree of thelearn- 
ed Subordinate Judge only to this extent 
that his order in so far as it awards costs 
to the defendant No. 2 in the Court of first 
instance will be set ashe. In other res 
pects the appeal fails and is dismissed 
with costs. 

z. k. Apps H dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 205 of 1922. 

Apr 1 23, 1923. 

Present:— Mr. Justice Ryves and 
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KANHAIYA LAL and others— 
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Limitation Act (IX of 1908), Sch. I, Art. 181 — 
Decree, preliminary, for sale on mortgage — Con¬ 
firmation on appeal — Application for decree absolute 
— Startin'' point of limitation. 

In a suit for sale on a mortgage, if an appeal 
has been preferred against the preliminary decree, 
and the decree has been confirmed. 
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the starting point of limitation for an application 
for a final decree is the date of the appellate decree. 

Nizamuddin Shah v. Bohra Bhitn Sen. 43 Ind. 
Cas. 870 5 40 A. 203 j 10 A. L. J. 85 and Gvjadhar 
Singh v. K%shen J*wan Lai, 42 Ind. Crs. 931 39 
A. 641 i c 5 A. L. J. 734. followed. 

Gayan Singh v. Ata Husain, 60 Ind. Cas, 817; 
19 A. I«. J. 83; 43 A. 320, distinguished. 

Second appeal from a decree of the Dis¬ 
trict Judge, Agra, dated the 2nd Decem¬ 
ber 1921. 

Mr. G. L. Agarwala, for the Appellant. 

Mr. N. P. Asthana, for the Respondents. 


heard to advance that plea. Reliance 
has been placed on a case reported as 
Gayan Singh v. Ata Husain (1) but there 
the objection was upheld in favour of the 
parties who had not appealed. It seems to 
us that this case is covered by the author ty 
of Nizamuddin Shah v. Bohra Bhim Sen 

(2) , which followed the Full Bench ruling 
in Gajad/iar Sirtgh v. Kishen Jiwan Lai 

(3) . In our opinion the appeal must be 
dismissed with costs including in this 
Court fees on the higher scale. 


JUDGMENT. — Gulab Singh was the 
mortgagor, and Gopi Ram was the mort¬ 
gagee, who is now represented by the 
plaintiff. Mahabir Prasad was joned as 
a defendant in the suit by the plaintiff 
for sale on the mortgage executed by 
Gulab Singh, as a subsequent purchaser 
of part of the mortgaged property. He 
set up, among other defences, that he had 
a prior mortgage on the property. The 
plaintiff's suit was decreed subject to his 
paying off the prior mortgage set up by 
Mahabir Prasad. A preliminary decree 
was passed on the 14I1 of March 1916. 
From that decree the plaintiff appealed 
against so much of the decree as directed 
him to pay off the prior mortgage set up by 
Mahabir Prasad. That appeal was de¬ 
creed by the District Judge on the 2nd of 
June 1916. From that decree Mahabir 
Prasad appealed to the High Court and his 
appeal was dismissed on the 1st of August 
1918. Then the plaintiff applied for a 
final decree on the 14th of April 1920. 
Both Courts have allowed the application- 
The defendant, Mahabir Prasad, who is 
now represented by the appellant in this 
appeal, contended that the application 
was barred by limitation. Both Courts 
below have held that limitation began 
to run from the date of the High Court’s 
decree, namely, the 1st of August 1918 
and that, therefore, it was well within limi¬ 
tation. In appeal before us it is argued 
that inasmuch as in the appeal by the plaint¬ 
iff before the District Judge against the 
prior mortgage set up by Mahabir Prasaci 
some of the defendants were rot made par¬ 
ties, that decree must be taken tc be the 
starting point of 1 nutation. It seems to us 
that, inasmuch as Mahabir Prasad himself 
appealed to this High Court, he cannot by 


M * A • A. Appeal dismissed. 

(1) 60 Ind. Cas. 817 ; 19 A. L. J. 83; 43 A. 320. 

(2) 43 Ind. Cas. 870; 40 A. 203; 16 A. L. J. 85. 

(3) 12 Jud. Cas. 03; 39 A. 641; 15 A. L. J. 7^. 
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jee. KT., and Mr. Justice Rankin. 

Raja PEARY MOHUN MUKHKRJKK' 

—Appellant 

versus 

MONOHAR MUKHER JKK—- Respond¬ 
ent. 

Civil ProcedureCode ( Act V of 1908), s. 2 (2) 
O.X X —■Preliminary decree—Order in supplemental 
proceedings leading to final decree —O. XX, whether 
exhaustive—Trusts— Trustee de son tort, liability 
of—Accounts, nature of— Limitation Act {IX of 

1908), s. 10, application of—Suit for accounts 
against trustee de son tort. 

In a suit relating to the administration of a 
debuttev estate and for a declaration that an 
execution purchase of a portiou of the trust 
estate by the trustee in the name of his son vV 

invalid and inoperative, the Judicial Com«»i* c 

affirming the decree of the High Court h«_L d.c 
sale to be invalid directed an accoui. 
taken showing what if anything was d:iv7r< 
shebait to the estate and on the basis . 
of the Judicial Committee the Sub-: 
made an order defining the extent 
of liability of the shebri! tv :\-u {0* 
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and specifying the mode, the period and the 
properties: 

Held, that this order of the Subordinate Judge 
was a decree, being an order which was in essence 
a preliminary decree in the supplementary pro¬ 
ceeding leading up to the final decree to he made 
therein, [p. 376,001.1.] 

It is not essential that an adjudication should 
be covered hy one of the specific cases of pre¬ 
liminary decrees mentioned in O. XX of the Civil 
Procedure Code in order that it may form the 
basis ot a final decree. Those cases are illustrations 
of preliminary decrees. Whether an order possesses 
the qualities of a decree preliminary or final or 
partly preliminary and partly final clearly de¬ 
pends upon its contents, fp. 376, col. 1.] 

It may be that the Legislature contemplated 
that, ordinarily, there should be one preliminary 
decree and one final decree in a suit; the pre¬ 
liminary decree ascertaining what is to be done, 
while the final decree stating the result achieved by 
means ot the preliminary decree, but there may 
be exceptions, [p. 376, col. 1.] 

If a person, by mistake or otherwise, assumes 
the character of trustee when it really does not 
belong to him and so becomes a trustee dc son 
tort, he may be called to account by the cestui 
que trust for the moneys he received under colour 
of the trust; such a person cannot be heard to 
say for his own benefit that he had no right to 
act as a trustee, [p. 376, col. 2.] 

Under the Limitation Act a suit for accounts 
in respect of trust property falls within the 
scope of section 10 and a trust c de son tort 
stands in the same position as an express trustee, 
[p. 376. col. 2.] 

There arc two forms of account which can Lc 
claimed by a cestui que trust against the trustee. 
One is the common account being an account 
of all the moneys or funds comprised in 
the trust deed or from time to time subject to 
the trusts thereof as have been possessed or re¬ 
ceived by the trustee or by any person by bis 
order. The other is an account, in addition to 
the former account, of the moneys or fund com¬ 
prised in the ^trust-deed or from time to time 
subject to the trusts thereof which might without 
the wi fnl neglect or default of the trustee have 
been so possessed or received, [p. 377, col. 1.] 

I11 taking the common account the ccsti que 
trust »an not charge the trustee with anything 
beyond his actual receipts and is not permitted 
to show that there is some part of the trust funds 
which the trustee should have got in and has fail¬ 
ed to get in. [p. 377. col. * •] 

But a trustee, when a common account is be¬ 
ing taken, can properly be charged with a breach 
of trust which arises on the accounts themselves; 
he stands charged with his receipts and if lie seeks 
to discharge himself by improper payments the 
discharge is disallowed. On the other bund, in 
order to obtain an account on the footing of wilful 
default against a trustee the cestui que trust 
must allege and prove at least one instance of 
wilful default, [p. 377. col. i-] 

An order 011 the footing of wilful default is a 
very strong one to make against an accounting 
f,#rty end is not made unleus there ha» been a 


loss of assets received or assets tvhfcb might 
have been received, [p. 377, col. 2.] 

Appeal against the order of the Sub¬ 
ordinate Judge, Second Court of Hoogbly, 
dated the 5th of September 1921. 

Babus Dwarha Nath Chakravarily, 
(with him Babus Narendra Kumar Base , 
Haraihonr ChHterjee and Rama Prasad 
Mookerjee), for the Appellant 0 . 

Babu Sarat Chandra Rat Choudhuri 
(with him Babu Hari Lai Cliakravarti) , for 
the Respondent. 

JUDGMENT. —This is an appeal 
from an order for account made in a 
proceeding supplemental to a suit insti¬ 
tuted by the respondent against the 
appellant, for the administration o r a 
debutter estate, for the removal of the 
trustee, for the appointment of a new 
trustee or Receiver, for declaration that 
an execution sale of a portion of the 
trust estate when it was purchased by 
the trustee in the name of his son was 
invalid and inoperative, for proper in¬ 
vestment of a sum of Rs. 11,500 
leged to form part of the trust estate 
and for other incidental reliefs. The 
suit was dismissed by the Trial Court. 
On appeal to this Court, the judgment 
was set aside and the suit was decreed 
in the following terms:— 

“It is declared that the sale of Bahir- 
gora held on the 14th January 1913 
is not operative against the debutter 
estate, but the first defendant (the she- 
bait) is entitled to be reimbursed, the 
precise amount recoverable by him to 
be investigated by the Court below. 
Steps will be taken forthwith to place 
the debutter estate in the hands of a 
Receiver to be appointed by this Court 
and the first defendant will cease to 
be sheb lit from the date when the Re¬ 
ceiver takes possession:” Manohar Mocher- 
jee v. Peary Mohan Mookerjee (1). # 

On appeal to the Judicial Committee 
this decision was affirmed: Peary 

Mohan Mukerji v. Monohar Mukerji 
(2). The judgment of the Judicial Coin- 

(1) 54 Ind. Cas. 6; 30 C. L. J. r 77 • 2 4 C.W. N. 

(2) 62 Ind. Cas. 76; 48 1 . A. 258; 34 C. L. J. 

86; 41 M. L. J. 68; 14 L. W. 1041 23 Bom. L. R. 
913; (1921) M. W. N. 554; 19 A. L. J. 77 ?; 2 P. L. 

T. 725; 26 C. W. N. 13*: 30 M. L. T. 24; {1922) 

A. J. R. (P. C.) 235; 48 C. 1019 (P. C.). 
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mittee concluded as follows:— 

“ An order must be made declaring 
that the purchase by the second ap¬ 
pellant (son of the shebatf) was invalid 
and that proper and necessary steps 
should be taken to secure the prop¬ 
erty, and that the first appellant (the 
shebaif) is entitled, subject as herein 
mentioned, to re-payment of the pur¬ 
chase-money. An account should be 
directed showing what, if anything, 
is due from the first appellant (the shc- 
bait) to the estate, and such money 
should be deducted from the purchase- 
moneys, the balance, if any, of the 
moneys in Court to be paid out and 
the first appellant (the shelait) to 
have a charge on the estate for such 
sum.” 

On the basis of this order of the Ju¬ 
dicial Committee, the Subordinate Judge 
has made an order which defines the 
exte t and character of liability of the 
shebait to render an account, and speci¬ 
fies the mode, the period, and the prop¬ 
erties. The shebait has appealed 
against this order. 

The plaintiff-respondent has raised 
an objection to the competency of the 
appeal on the ground that the order is not 
one of those expressly made appeal- 
ble as an order by the Code of Civil 
Procedure. The appellant lias urged 
that the order is in essence a decree 
within the meaning of section 2 (2) of 

the Civil Procedure Code, 1908. The 
term ** decree ** is defined as the for¬ 
mal expression of ai adjudication which, 
so far as regards the Court express¬ 
ing it, conclusively determines the rights 
of the parties with regard to all or 
any of the matters in controversy in 
the suit and may be either preliminary 
or final. A deciee is preliminary when 
further proceedings have to be taken 
before the suit can be completely dis¬ 
posed of; it is final when such 
adjudication completely disposes of the 
suit. A decree may be partly pre¬ 

liminary and partly final. There has 
been some diverg nee c.f judicial opin¬ 
ion as t > the tests to be applied for 
ascertaining whether a particular de¬ 
cision constitutes an adjudication on 


the rights of the parties with regard 
to any of the matters in controversy 
in the suit. It was held at one time 
by the High Court of Bombay that 
a decision that a suit is not bad for 
misjoinder or that it is not barred by 
limitation or a decision that the Court 
has jurisdiction to entertain a suit was 
a preliminary decree; Sidhanath Dhond- 
dev Garud v. Ganesh Govind Garud 
(3); Narayan Balk risk m Kulkarni v. 
Go-pal Jiv Gkadl (4). This extreme 
view was disapproved in this Court 
in the case of Kamini Debt v. Promotho 
Nath (5), and has subsequently been 
abandoned in the Bombay High Court 
itself; see the Pull Bench decision in 
Chanmalswami Rudraswa mi v. Ganga- 
dharappa Baslingappa (6) which was 
applied ir. Bharma Shidappa Pujari 
v. Bhamagavda Skivagavda (7) and Muni¬ 
cipal Committee of Nasik v. Collector 
of Nasik (8). According to the view 
now adopted in Bombay, the word 
“matter** in the definition means the 
actual subject-matter of the suit with 
reference to which some relief is sought, 
and the word “right** means substan¬ 
tive rights of the parties, which directly 
affect the relief to be granted, or which, 
in the words of the definition, relate to 
all or any of the matters in controversy. 
Tested from this point of view, there is 
really no room for dispute that the order 
uader appeal is a decree. This view is 
supported by the decision of the Judicial 
Committee in Bhup Indar Bahadur v. Bijai 
Bahadur Singh (o). where Lord Hobhouse 
held that an adjaication that mesne pro¬ 
fits were recoverable in respect of a de¬ 
fined period was in its nature a decree 


(3) 17 Ind. Cas. 637: 37 B. 60; 14 Bora. L. 
R. 016. 

(4) 23 Ind. Cas. 889; 38 B. 392; 16 Bom. 

L. R. 206. 

(5) 27 Ind. Cas. 317; 20 C. L. J. 476; T9 C. 
W. N. 755 - 

(6) 26 Ind. Cas. 885; 39 B. 339: 16 Bom. I.. 
R. QM (E. B.). 

(7) 28 Ind. Cas. 461J 39 B. 421; 17 Bom. I,. 
R. 271. 

(8) 28 Ind. Cas. 589; 39 B. 422: 17 Bom. L. 

R. 324- 

(q) 27 I. A. 209; 23 A. 152; 2 Bom. T,. R. 078; 

5 C. W. N. 53 (P. C.j. 
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within the meaning of the Code. This of account, 
is not inconsistent with the decision in 
Bhartcndu v . Yaqua Husain frj) and Gltlu 
sain Bivi v. Ahmadsa Rowther (n), and. 
is iu accord with the view adopted in 
Kamini Debi v. Promotho Nath (5),. It 
may be conceded that the legislature con¬ 
templated that, ordinarily, there should 
be one preliminary decree and one final 
decree in a suit; the preliminary decree 
ascertains what is to De done, while the 
final decree states the result achieved by 
means of the preliminary decree. 

But as observe! by Piggott, J., 

in \akuh Husain v. Bharat Iftdo 

fu) there may be exceptions, and 
the case before vs furnishes an in¬ 

stance. Here the otigie.l suit wrs for 
removal cf the shebait, for cancellation 
of the judici.il sale, ai d for ltcovcrv of rhf. 
trust property. '[ he decree made in the 
suit has directed the removal of the she- 
bait' and the cancellation of the sale 
subject to investigation of accounts to he 
rendered by the shebait in a supplementary 
proceeding. The order which has now 
been made is in essence a preliminary de¬ 
cree in the supplementary proceeding 
and w.ll lead up to the final decree to te 
made therein. It is not essential that an 
adjudication should oe covered by one 
oi the specific cases of preliminary de¬ 
crees mentioned in O. XX of the Code in 
order that it may form the basis of a final 
decree; those cases are illustrations of 
p eliminary decrees and help 11s in deter¬ 
mining the true meaning of the definition 
of the term “decree". Whether the order 
made by the Judge possesses the qualities 
of a decree, preliminary or fivni or pmtiv 
prelimimry and partly final, clearlv de¬ 
pends urn),, its contents. We are of oj in¬ 
ion that the order n-.w under appeal is 
a decree ami tin t the n 
competency oi the ap) 
su stained. 

The objections urged a 
made by the Subordinate 
grouped, substantially, under tno heads, 
namely, period of account and method 
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The Subordinate Judge has 
directed the shebait to render an account 
»or the period which has elapsed 
since the death of his father on the 
19th July 18S8. As stated in the 
judgment of this Court, the appellant 
assumes the office of shebait immeciately 
on the death of his father, though he uib 
not become lawfully entitled thereto till 
his two uncles, Naba Krishna and Bijoy 
Krishna, had been removed from the scene 
by death, the former on the nth Sep¬ 
tember 1890 anu the latter on the 29th 
January 1894. This plainly does not 
makeanydifferei.ee in the liability of the 
appellant. It is well setlled that if a 
person, by mistake or otherwise, assumes 
the character of trustee when it really 
does not belong to him and so becomes 
a trustee dc son tort, he ir-av te called to 
nccou nt by the cestui que trust f or the mone} s 
lie received under colour of the trust, 
such a person cannot be heard to say for 
his own benefit that he had no right to 
act as a trustee; see the judgment of the 
Earl of Selborne in Lyell v. Kennedy (13), 
where Rackham v. Siddtll ^14) nr.d Life 
Association of Scotland v. Siddall (if) were 
approved. Nor does any question of 
limitation arise. No accounts have ever 
been demanded or rendered, and we are 
not called upon to consider w r hat period 
of limitation would be applicable if a suit 
for accounts were now to he instituted. 
But we may observe that the decision in 
Dhanpat Stngh v. Mohesh Nath Tew 11 i 
(ib) is an authority for tne proposition 
that under the Indian Limitation Act, 
1908, a suit for accounts in respect of 
trust property falls within the scope of 
section 10 and a trustee de son tort stands 
in the same position as an express 
trustee. 

As regards the method of accounting, 
the Subordinate Judge has held that the 
Commissioner will enquire it any loss has 


ifi 


Ind. Cas. 701- 35 A. 159; 11 A. I/. J. 


(ID) 

120 . 

(11) 51 Incl. Cas. i 4 o; 40 M , 6 . j w 

(ic,i 9 ) M. W. N. 284. ’ 9 54 ’ 

(12) 16 Inrl, Cas. 372; u A. E. J. 120. 


(13) (1889) 14 App. Cas. 437 59 L. J. Q. B 
268; 62 L. T. 77: 38 W. R. 353. 

(14) (i8so) 1 Mac. & G. 607 at p. 6211 41 
E. R. 140-; 2 H. & Tw. 44: 84 R - R * * 94 - 

(15) (1861) 3 De G. P. & J. 58 at 691 4 


L. T. (n. s.j 3”; 7 Tu*- ( N - s.) 785; 0 W. 
44 E. R. 800; 130 R. R. 28. 

(16) 57 Ind, Cas. 8051 24C, W. N, 752 
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been occasioned to the debutter estate by 
the wilful neglect or misconduct ot the 
appellant during the period that he was in 
charge thereof as shebait, dc facto or dc jure, 
and the amount will be added to his lia¬ 
bility. The appellant has urged that this 
direction is erroneous. To test the valid¬ 
ity of this contention, we may usefully 
recall tin t, as explained by Kinderslev, 
V. C.,in Partington v. Reynolds (ly), theri 
are two forms of account which can be 
claimed by a cestui que trust against the 
trustee. One is an account of all such 
of the moneys or funds comprised in 
the trust-deed or from time to time subject 
to the trust thereof as has been possessed 
or received by the trustee or by nnv per¬ 
son by his order or for his use. The' other 
is an account, in addition to the former 
.account, of the moneys or funds comprised 
in the trust deed or from time to time sub¬ 
ject to the trust thereof, which might, 
without the wilful neglect or default of 
the trustee, have been so possessed or 
received; see the judgme*it of Lord Cot- 
ten ham, L. C., in Terrell v. Matthews (18). 
The former is the common account and 
is given as of course when a decree is made 
for general administration. In taking the 
common account, the cestui que trust can¬ 
not charge the trustee with anything 
beyond his actual receipts and it is not 
permitted to ~how that there is some part 
of the trust funds which the trustee should 
have got in and has failed to get in; Dowse 
v. Gorton (19). But a trustee, where a 
common account is being taken, can prop¬ 
erly be charged with a breach of trust 
which arises on the accounts themselves; 
he stands charged with, his receipts and 
if he seeks to discharge himself by improp¬ 
er payments, the discharge is disallowed; 
In re Stevens, Cooke v. Stevens (20). On 
the other hand, in order to obtain an oc- 


default. He must consequently prove that 
there is some part of the trust funds which 
should have been received tut was not. 
When an account is ordered in this form 
he is thus liable not only for rent actually 
received but also for not letting the prop¬ 
erty if possible or not obtaining the full 
rent obtainable, Noyes v. Pollock (21), 
In re Symons, Luke v. Tonkin (22). An 
order on the footing of wilful default is 
a very strong one to make against an ac¬ 
counting party and is not made unless 
there has been a loss of assets received 
or assets which might have been received; 
In re Stevens Cooke v. Stevens (23), In re 
Stevens , Cooke v. Stevens (20 ),In re Wright- 
son, Wright son v. Cooke (2^). It is plain 
that wilful default is a relative term, 
and, in the words of Bowen, L. J., in Noyes 
v. Pollock hi), impli s an existing duty 
on the part of the accounting party in 
which default has been made and may' 
consist in knowingly doing what he ought 
not to do or knowingly omitting to 
do what he ought to do. In re Owens, 
Joins v. Owens (25) (Cotton, L. J.)! 
In re Young and Hurston’s Contract (26) 
(Bowen, L. J.). Unless there is sufficient 
proof, it is net right to insert in a judg¬ 
ment any declaration of liability or even 
an enquiry as to liability based upon 
supposed breach of duty; In re Stevens, 
Cooke v. Stevens (20) (Lindley, L. 
J.) It was observed by Stirling, J., 
In re Barclay, Barclay v. Andrew (27), 
that the rule as to wilful default is not 
now so strict as it was before the Judi¬ 
cature Acts, and in a proper case,, it is 
competent for the Court, upon the further 
consideration of an action to charge trus¬ 
tees with interest on balances although 
no c-se of wilful default has been raised 


count on the footing of wilful default against 
a trustee, the cestui que trust must allege 
and prove at least one instance of wilful 

(17) (1858) 4 Dr*w. 253; 27 L. J.Ch. 505; 4 

Jur. (n. s.) 200; 6 W. R. 388; 113 r r. 560; r>» 
iv. R. 98. 

U8) {i8 4 t) 1 Mac & O. 433 n ; n E. J. Ch. 

3 i. 5 Jur. i° 74 ; 84 R. R. 120; 41 E. R. 1333. 

<L 8 90 a * c * 190 at p- 2 ° 2 ; bo l. j.' cb. 

745 * 64 b. T. 809; 40 W. R. 17. 

I18??, ( T^ 8) x fi ch ii 62 at P- 1 7 2 > 67 b. J.Ch. 
J8, 77 b. T, 508; 46 W. R. j 77j 14 T, E* R. 111. 


(21) (1886) 32 Ch. D. 53 at p. 61; 55 E. J. Ck. 
513 ! 54 b. 1 . 473 at p. 475; 34 W. R. 383. 

(22) (1682) 21 Ch E. 757 at p. 760; 52 E. 
J. eh. ',09; 46 b. T. 684; 30 W. R. 874. 

(23) (1897) 1 Ch. 422 at p. 43 2j 66 E. J. Ch. 

155; 7 6 b. T. 18; 45 w. R. 284. 

(24) (1908) 1 Ch. 789 at p. 799; 77 e. J. Ch . 
422: 98 L. T. 799. 

(25) (1883) 47 L. T. 61 at p. 6a. 

(26) (18S6) 31 Ch. E. 168 at p. 174; 5,1 I.. J. 
Ch. 1144: 33 L. T. 837; 34 \v. R. 84: 50 J P. 24- 

(27) (1899) 1 Ch. 674 at p. 6«r: 63 7 ,. T.' Ch. 
3835 80 E. T. 702. 
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by the pleadings and the question of in¬ 
terest was not referred to in the judgment. 
Shaw v. Turbett (28). Under the 
former practice, if the cestui qui trust 
discovered in the course of the suit that 
the trustee had been guilty of miscoi duct, 
his remedy was by filing, with the leave 
of the Court, a supplemental hill adapted 
to the state of circumstances. Hodson v. 
Ball (29), In re Youngs, Doggetl v. Revett 
(30). Under the present practice where the 
cestui que trust has charged wilful de¬ 
fault in his pleadings, either originally 
or as amended, Dut has not obtained a 
judgment on that footing, the Court can 
at any stage of the proceedings order an 
account to be taken on that footing, if 
evidence of wilful default is adduced. 
Thus, if in the prosecution of enquiries 
under an ordinary judgment, facts come 
out which, if proved at the trial, would 
have enabled the cestui que trust to have 
then obtained an enquiry as to wilful 
default that enq"iry will be added. Coope 
v. Carter (31), In re Fryer, Martindalc v 
Picquot (32), Brookcr v. Brooker [Z3),lnre 
Symons, Luke v. Tonkin (22), In re 
Youngs, Doggcit v. Revett (30). We ire 
of opinion that this course may be rp- 
propri telv followed in the present pro¬ 
ceedings. The suit was not expressly fram¬ 
ed as a suit for accounts on the footing 
of wilful default throughout; the accounts 
directed unavoidably extend over a long 
period of time, as there lias been r.o a< ji st- 
ment of accounts between the shebait 
and the debutter estate it any time, and 
the shebait cannot make good his claim 
o an indemnity urless the net briarce 
is determined on a scrutiny of the aecoui ts 
for the whole period. In these circum- 


(28) 13 Ir. ch. R. 3 2 4- 

( 2 ' 0 (1842) I Ph. 177; 12 L. J. Cli. So; 7 Jur. 

.75; 65 R. R. 366: 4 1 E. R. *00. 

(00) (1885) 30 Cli. T ). 421 at p. 431; 53 h. 

T. 682; 33 W. R. 880. 

(31) (1852) 2 De G. M. & G. 202; 95 R - 

in'; 21 L. j. Ch. 570; 42 E. R. 884. 

(42) (1857) 3 K. & J. 317; 112 R. R. 160J 
26 L. J. Ch. 398; 3 Jot- (n. s.) 485; 5 W. R. 552: 
69 K. R. 1129. 

(33) (1857) 3 bin. & G. 475; 107 R. R. 155; 

26 L. h . Ch. 4“; 3 J ur - ('’■ *•) 3«l'. 5 W. R. 382; 
05 E. R. 743- 


stances, we are of opinion that the direc¬ 
tion for account on the footing of wilful 
default should be expui.ged and a common 
account taken as explained above. 
Liberty will, however, he reserved to the 
plai tiff or other party interested in the 
t<;ki-ig of the feco'M t, to apply, when the 
accounts have been lodged, for a direction* 
that the Commissioner should take the 
account on the footing of wilful default 
either in respect cf any particular matter 
or generally. It may he pointed out 
that an account on the footing of 
wilful default may be taken in tw’o 
ways, first, the Court may think that 
the instances of wilful default brought 
forward are not sufficient to justify a 
general account upon the footing of wilful 
default, and in such a case the Court will 
direct special enquiries only with regard 
to the particular transactions in question, 
or, secondly, although only one or two 
cases of wilful default are proved, they 
may be of such a character as to induce 
the Court to direct an accoui t generally 
on the footing of wilful default, ap] lying 
to all the acts of the trustee,- Ccrpe v. Carter 
(31), In re Stevens, Cooke v. Stevens (23), 
Sleight v. Lawson (34), Harvey v. 
Bradlcv *35). It would rot be right to 
anticipate ’ at this stage what directicis 
may be found necessary. But we may 
add that the lower Court will have to give 
effect to the views previously expressed 
by this Court upon the question of the sum 
of Rs. 11,500 and the costs of the previous 
litigation. We a re further of opinion that 
the direction given by the Subordi¬ 
nate Judge that if the accounts show a 
balance in favour of the debutter estate, 
there will be a personal decree agrn st 
the shebait, should be expunged. It is 
needless to decide this question hypothati- 
c -lly and in advance before the fj cts have 
been ascertained. We are further of 
opinion that when the recounts are tr her, 
notice should be given to the new shebait 
or ir there is ? dispute as to the succession 
to the shebait'hip, to the Receiver who 
may be appoi.-ted in a suit 2. stiti.ted for 


5 


(34) 
W. R- 

( 35 ) 


(1857) 3 K. & J- 292; 26 I,. T. Ch. 
589; 112 R. R. 155: F R - lirr >- 

(1867) 4 Eq. 13; J 5 W. R. 527* 


553 ; 
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that purpose. The death of the shebait 
during the pendency of this appeal does 
not obviously affect the terms upon which 
his personal estate can claim an indemi itv 
from the debutter estate, and the decision 
in Kumeda Char an Bala v. Asutosh Chat - 
topadhya (36) dees not touch the matter. 
We may add, finally, that there is 
no substance in the technical objec¬ 
tion that the order of the Subordinate 
T udge is ultra vires, because he aeclt with 
the matter before the order of His Ma¬ 
jesty in Council had been formally trans¬ 
mitted by this Court to his Court. 

In view of the nature of the questions 
which may require consideration, we re¬ 
serve liberty to the parties to apply to this 
Court, should any' real difficulty' arise in 
giving effect to our orders ; ordinarily', 
however, applications should be made 
to the Subordinate Judge for further 
directions as to the accounts. 

Subject to the modifications indicated 
above, the order of the Subordinate Judge 
will stand confirmed and each party' will 
pay his costs in this Court. 

s. c. m. & n. h. Order confirmed. 

(36) 16 Ind. Cas. 742; 17 C. W. N. 5; 16 C. 

L. J. 282. 


is on the plaintiff to prove such extension. 
Tp. 380, col. 1.] 

Jagjiwan Haribhai v. Kalidas Mulji, 60 Ind. 
Cas. 901 ; 45 B. 604 ; 23 Bom. L. R. 81, 

followed. 

Second appeal from the decree of the 
D strict Judge, Benares, dated the 2nd 
June 1921. 

Messrs. Jang Bahadur Lai, Icfibal Ahmad 
and Shiva Prasad Sinha, for the Appellant. 

Dr. K. N. Katjii,idi the Respondent. 

JUDGMENT. —The subject-matter of 
the dispute in this case is a small plot of 
land. No. 1293, situated in Ramapura, 
one of the quarters of the city of Benares. 
According to the finding of the Court below 
it has been used for the cultivation of 
fruit trees. The parties to the suit are 
Hindus and the plaintiff claimed to be 
entitled to pre-empt a sale of the plot 
in question made in favour of the defend¬ 
ant* appell ant. 

It was alleged in the 4th paragraph of 
the plaint that a custom of pre-emption 
prevails in the city of Benares upon which 
the plaintiff relied for his right. It was 
further pleaded in the 6th paragraph of 
the plaint that the plaintiff had observed 
the preliminary formalities on hearing of 
the sale, from which it is to be understood 
that the plaintiff admits that pre-emption 
as exercised in Benares City must be 
sought and enforced in accordance with 
the procedure laid down by the Muham¬ 
madan Law. 


ALLAHABAD HIGH COURT. 

Second Civir. Appeal No. 991 of 1921. 

March 28, 1923. 

Present: —Mr. Justice Rafique and 
Mr. Justice Lindsay. 

RAM CHAND KHANNA—Defendant 

—Appellant 


versus 

GOSAWMI RAM PURI— 
Plaintiff—Respondent. 

Pre-emption—Muhammadan Law of pre-emption 
adoption of, by Hindus — Principle, whether cai 
oe extended—Burden of proof . 

There should be no extension of the Muhain 

madan Liiw of pre emption among Hindus bcvoiic 

col 2] UtS esta klished by proof of custom, fp. 3S0 

Where it has been proved that the Muhanunadai 

Law of pre-emption has been adopted by Hindu. 

for house property, it cannot b. 

to otW ( \ • ^ c ri " ht of pre-emption extend; 

to other kinds of property also and the bmdei 


Both Courts have decreed the plaintiff's 
ckdm. In appeal the main contention is, 
that as tl:e plaintiff had failed to prove 
that the custom alleged extends to the 
purchase of lauds, as distinct from houses 
his suit should have been dismissed. It 
-’s common ground that a custom of pre- 
emption relating to house property and 
b sed upon the Muhammadan Law obtained, 
in the City' of Benares. This custem 
hi s been affirmed by a long series of judi¬ 
cial decsions. It is argued, however, that 
no judicial recognition has been extended 
to pre-emption where the subject of sale 
is land as distinct from house property'. 

It is true that, in the course of the trial, 
the plaintiff was able to produce a copy 
of a judgment delivered, in tic year 1865 
in which pre-emption of a jkt c f ] r3Cl 
w.tliin the City w r as decreed. It is also 
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shown that the judgment in question 
contains a somewhat obscure reference 
to a decree for pre-emption of land passed 
in the year 1853. But it is argued 
that this is no adequate proof of a custom 
of pre-emption relating to land in the City. 
The learned Judge of the Court below took 
the view that, inasmuch as it had been 
established that the Muhammadan Law 
of pre-emption had been adopted with 
respect to house property, it should be pre¬ 
sumed that the tight of pre-emption 
extended to other kinds of property which 
may be pre-empted under the Muhammadan 
Law and that consequently the laud in 
suit, viz., an orchard, was so liable to pre¬ 
emption. He says there is no proof that 
thecustoinin Benares is confined to houses. 
It was. however, for the plaintiff to prove 
that the custom he relied upon extended 
to property other than houses and, in our 
opinion, he failed to do so. The facts that 
a decree for pre-emption for a piece of 
land was passed so far back as the year 
1865 and that possibly a similar decree 
had been passed some years earlier would 
not be sufficient to show that such a custom 
extended to lands within the City, fhe 
fact that no instance of the pre-emption 
of such lands could be established between 
the year 1865 and the year 1920 when this 
suit was brought, is, in our judgment, the 
strongest possible proof that no such 
custom exists. There is no more pro¬ 
lific source of litigation in tins Province 
than the law of pre-emption and it is im¬ 
possible that had there been such a custom 
there should not have been many cases 
brought out in the Courts during this long 
period during which there must have been 
numerous instances of sales of plots of 
land within the City. In the ruling 
reported as Jagj ivan Haribhai v. Kalidas 
Mulji (1) the Bombay High Court 
in dealing with a case from the Surat 
II strict refused to extend the Muham¬ 
madan Law of pre-emption to agricul¬ 
tural lands although it was establish¬ 
ed that this law had been adopted gene¬ 
rally with respect to house property in 
the district. The learned Judge of the 
Court below was, however, of opinion that 

(1) fic Jnd Cas. 901; 45 B. 004; 27. Bom. L- 

K. 
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the principle laid down in this judgment 
should not be followed here because the 
law of pre-emption has to a large extent 
been adopted in this Province in the villages 
and with respect ±0 zsmindari property. 
But the considerations which apply in the 
case of village property do not apply neces¬ 
sarily to property in the cities. The cus¬ 
tom in the villages has grown up out of the 
desire to prevent the intrusion of strangers 
into the co-parcenary bodies; no such con¬ 
sideration would arise in the cities, where 
people of all classes congregate together. 

We think the principle laid down in the 
Bombay case is the right one to follow 
and that there should be no extension 
of the Muhammadan Law of pre-emption 
among Hindus beyond the limits established 
by proof of custom. 

It is here proved that the Hindus of 
Benares have adopted the Muhammadan 
Law with respect to the pre-emption of 
houses. It is not, however, established 
that this law has been adopted se¬ 
as to extend to property of other des¬ 
criptions. The plaintiff has failed to 
prove his case and, accepting the appeal, we 
set aside the decree of the Court below 
and direct that the suit of the plaintiff 
be dismissed with costs in all Courts 
including in this Court fees on the higher 
scale. 

k.s. d. Appeal allowed . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil. Revision No. 126 of 1922. 

November 2.4, 1922. 

Present: —Mr. Daniels, A. J. C. 

Musammat J AMNA — Plain 1 iff— 

Applicant 

versus 

Musammat R AMR A JI— Defendant— 

Opposite Party. 

Civil Procedure Code (Act V of 1908), 5.141, 
O. IX, r. 9— Application to set aside ex parte 
decree—Dismissal in default—Application jor 
restoration, whether maintainable . 

Where an application to set aside an ex parte 
decree is dismissed for default, an application 
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to set aside such dismissal lies under O. IX, r. 9, 
read with section 141, of the Civil Procedure 
Code. 

Bhubaneswar Prasad Singh v. Tilakdhari Lai, 
49 Ind. Cas. 617; 4 P. L. J. 135; (1919) Pat. 75 

(F. B.), Ramgulam Singh v. Sheo Deonarain 
Singh, 51, Ind. Cas. 152; 4 P. L J. 287, dissented 
from. 

Bepin Bthari Saha v. Abdul Barik, 35 Ind. 
Cas. 613; 44 C. 950; 21 C. W. N. 30; 24 C. It. J. 
446, Gauri v. Hinga, 59 Ind. Cas. 575; 23 0 . C. 
349, Abdul Rahman Shah v. Shahana, 58 Ind. 
Cas. 748; 1 L. 339; 82 P. W. R. 1920; 1 It. h. J. 
188, relied on. 

Application against the order of the 
Subordinate Judge, Gouda, dated the 12th 
August 1922. 

Mr. K. P. Misra, for the Applicant. 

Messrs. Niamai Ullah and Ma'dho Prasad , 
for the Opposite Party. 

JUDGMENT. —The question for de¬ 
cision in this application is whether, 
when an application to have a suit de¬ 
cided ex pzrte restored to the file has 
been dismissed for default, aa applica¬ 
tion to set aside that dismissal lies under 
O. IX, r. 9, read with section 141, Civil 
Procedure Code. The question is one 
on which the High Courts o L Patna and 
Calcutta have come to diametrically op¬ 
posite conclusions. The Patna High 
Court in Bhubaneswar Prasad Singh v. 
Tilakdhari Lai (1) and again in Ram- 
gulam Singh v. Sheo Deonarain Sirtgh 
(2) holds that no such application lies. 
The Calcutta High Court, on the other 
hand, in Bepin Behari Saha v. Abdul 
Bank (3) has held that it does lie. The 
facts of this case briefly are that on 26th 
July 1921 an ex parte decree was given 
against the defendant uuaer O. IX, r. 6. 
On 29th July 1931 she applied to have 
that decree set aside. Her application 
was dismissed for default on 3rd September 
1921. Ou the very same day she applied 
to have her application restored and the 
learned Jud-e was satisfied on the evi¬ 
dence which she produced that she had 
merely been temporarily absent from the 
Court for a necessary purpose and that 
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it was not owing to her fault that her ap¬ 
plication was dismissed. He accordingly 
restored the application. The unly pub¬ 
lished authority of this Court bearing on 
the question is a decision of Mr. Lindsay 
in Gauri v. Hinga (4) where he held that 
O. IX, r. 9 (read, of course, with section 
14 3) is applicable to an order dismissing for 
default an application to set aside a sale 
under O. XXI, r. 90. He pointed out 
that O. IX has been held inapplicable to 
execution proceedings, as there successive 
applications for execution can always 
be brought, but that this was not the case 
with the order before him. It appears 
to me on general grounds that the view 
of Mr. Lindsay and of the Calcutta High 
Court should be followed. If an appli¬ 
cation ot this kind is dismissed through 
error the person aggrieved ought in natural 
justice to have the opportunity of getting 
the dismissal set aside and I see no reason 
for so limiting the language of section 141 
that it cannot cover such a case. It is 
suggested that there is another remedy 
by way oi review but this is a limited re¬ 
medy which is not always available. It 
I thought that O. IX, read with section 141, 
did not cover the case I. would even be 
prepared to hold in a case such as this 
that the Court 'could restore the applica¬ 
tion under its inherent powers. As there 
is p provision of law applicable, however, 
it is not necessary to resort to section 
151. It is brought to my notice by the 
learned Advocate fur the respondent 
that a similar view has been taken by 
llie High Court :\z Labor? in Abdul Rah¬ 
man Shah v. Shahana (5). 

For the above reasons I dismiss the 
present application with tests. 

z. k. Revision rejec ed. 

(4) 59 Ind. Cas. 575; 23 O. C. 349. 

(5) 38 Ind. Cas. 7481 1 I,. 339; 82 p, W> R< 
1920; 1 I,. !/• J. 188. 


Put <> , 75 4 ®F^ n B.') Ca3 ' 6l7;4 P ' L ‘ J ’ I35: ! ' 9,9) 

> 2 } 5 X Cas. 152; 4. P. L. J. 287. 

(i) 35 Ind. Cas. 613; 44 C, 950; 21 C. kV. N. 
50J 24 C. Iy, J, 4^6. 
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ALLAHABAD HIGH COURT. 

Second Civil Appear No. 1446 of 1921. 

Apr 1 20, 1923. 

Present:— Mr. Justice Lindsay and 

Mr. Justice Sul aim an. 

Sri Thakur RADHIKA RAMAN BIHARI- 
JI MAHARAJ AND ANOTHER — 

D EFEND ANTS— A PP ElX ANTS 

versus 

BOHRA SHI AM SUNDAR LAL and 

A NOT HER— PL AINTIFFS—R ESPO NDENTS. 

Pre-emption—Three successive suits between 
same parties—Decrees in two suits—Dismissal 
of third for default—Defendant becoming co-sharer — 
Dismissal, whether has retrospective effect. 

Plaintiff wanted to pre-empt a sale, but before the 
institution of his suit, the vendor made ^noth-. r 
sale of another share in the same village in favour 
of the same vendee. Subsequent to the suit, the 
veitdee made a gift of the shares sold to hnu 
under the two deeds to the defendant. After this 
transfer a second suit to pre-empt llie second sale 
was instituted. Subsequently, the original vendor 
executed a deed purporting to be a deed of gift 
in favour of the same defendant. The plaintiff 
filed a third suit to pre-empt this transfer. The 
Court of first instance dismissed all the three 
suits. On appeal, the first two suits were decreed 
and the third was remanded, but was ultimately 
dismissed for default. The defendant appealed 
to the High Court and urged that, on the dis¬ 
missal of the third suit, lie had become a co-sharer 
by virtue of the gift and that the dismissal must 
be giveu a retrospective effect: 

Held, that the claim for pre-emption could not 
be defeated by virtue of the dismissal of the third 
suit which took place long after the date of 
aeereecf the first Court, [p. 383, col i.J 

Behari Lai v. Mohan Singh, 55 Ind. Cas. 71; 
18 A. L. J. 220; 2 U. P. It. R. (A.) 48; 42 A, 268, 
distinguished. 

Sahina Blbi v. Amiran, 10 A. 472: A. W. N. 
(1888) 177; 13 Ind- Jur. 114; 6 Ind. Dec. (N. s.) 
317, relied on. 

Second appeal from a decree of the 
Subordinate Judge, Muthra, dated the 
13th August 1921. 

Mr. G. L. Agarwala, for the Appellants. 

JUDGMENT. —These are appeals by a 
defendant arising out of two suits for 
pre-emption. 

On the nth of June 1919 defendant 
No. 2 executed a sale-deed in favour of 
Jamuua Prasad, defendant No. i,of a cer¬ 
tain share in Mahaban. This was follow¬ 
ed by another sale-deed, dated the nth of 
Mav 1920, of auother share in the same 
village. On the 12th of June 1920 a suit 
for pre-emption was instituted by the plaint¬ 
ive-re© pendents to pre-empt the first sale. 


*OHRA SHTAM SUNDAR I 4 E. 

After the written statement in that suit 
had been filed Jamuna Prasad executed 
a deed of gift on the 17th of August 1920 
under which he transferred the shares sold 
under the previous two sale-deeds in favour 
of the idol defendant-appellant. It was 
after this transfer that a second suit to 
pre-empt the second sale was filed on the 
29th of November 1920 .Subsequently, 
011 the 14th of February 1921, Muhammad 
Saddiq-ul-Hussain, one of the original ven¬ 
dors, executed a deed which purported 
to be a deed of gift in favour of the defend¬ 
ant-appellant. The day after that a third 
suit was instituted to pre-empt this trans¬ 
fer. The Court of first instance disposed 
of all the three suits on the 28th of Feb¬ 
ruary 1921 and dismissed all the three 
suits. On appeal the two suits for pre¬ 
emption were decreed and the third was 
remanded. It is suggested before us that 
the third suit was ultimately dismissed 
for default. 

On behalf of the defendant it is contended 
that, inasmuch as the third suit finally 
failed for want of prosecution the dismissal 
must be given a retrospective effect with 
the result that the defendant-appellant 
had become a co-sharer by virtue of the 
transfer of the 14th of February 1921 
and, therefore, the otl er suits also were 
liable to be dismissed. We may point out 
that the learned District Judge in the two 
cases has come to a distinct finding of fact 
that the transfer of the 14th of February 
1921 was in reality a sale and not a gift. 

If it had been agift th/en there can be no 
doubt that on the 14th of February 1921 
the defendant would have acquired a mature 
title as a co-sharer. On the finding, how¬ 
ever, the transfer was only a sale. The 
result is that on the 28th of February 1921, 
when the first Court passed its decree, 
the defendant’s right under the deed of 
transfer dated the 14th of February 1921 
was still being challenged and lie had not 
become a co-sharer in the village. We 
think, therefore, that there coi ld have been 
no justification for the Court of first instance 
to dismiss the other two suits on the sole 
ground that the defendant had become 
a co-sharer. We may point out that but 
for this last transfer the defendant-appel¬ 
lant was a stranger to the maftal. 
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The learned Vakil for the appellant relied 
on the case of Behari Lai v. Mohan Singh 

(1) . In that case, however, the defendant- 
vendee had a quired the property under a 
deed of gift before the decree of the first 
Court was passed and which deed of gift 
obviously could not have been challenged 
by a suit, for pre-emption. That case, 
therefore, is clearly distinguishable. In the 
present case we have only got to see what 
decree the Court of first instance should 
have passed. If the Court of first instance 
wrongly dismissed the claim, the plaintiff 
cannot be prejudiced by acquisition of title 
by the defendant, on a subsequent dismissal 
cf the third suit. This was the principle 
accepted in the case of Sakina Bibi v. A miran 

(2) with which we agree. The result, there¬ 
fore, is that the claim for pre-emption of 
the two previous sales cannot be defeated 
by virtue of the dismissal of the third suit 
which took place on the 29th of November 
1921 long alter the date of decree of the 
first Court. 

The appeals are, in our opinion, without 
force and are hereby dismissed but without 
costs as no one appears for the 
respondents. 

k. s d. & n. h. Appeals dismissed. 

(1) 55 lad. Cas. 71; 18 A. L. J. 220J 2 u. P. L. 
R. (A.) 48; 42 A. 268. 

(21 to A. 472 A W. N. (i888y 170; 13 Ind. Jur. 
114; 6 lnd. Dec. (N. s.) 317. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 

1201, 1267, 1439, 1475, 1661, 1666, 1701, 

2162 to 2164 of 1920. 

August 30, 1922. 

Present :—Justice Sir Asutosb Mookerjee, 
Kt., and Mr. Jus ice Chotzner. 

TARA KUMAR GHOSE and others— 
Defendants—Appellants 


admissibility of evidence—Limitation Act (IX of 
1908), s. 5 — Admission of appeal filed out of 
time. 

Where a document is admissible in evidence, 
it can be utilised for the purpose of showing that the 
absence of an entry therein implies the non¬ 
existence of a matter, [p. 386, col. 1.] 

The fact of absence of entry is relevant but its 
effect is to be determined in the light of the general 
evidence in the case, [p.386, col. 1.] 

The question whether a document is admissible 
in evidence as a public document is fundamentally 
distinct from the question whether its contents 
are binding without proof of other matters, 
[p. 387, col. 1.] 

A sub-division of a tenure does not affect the 
continuity of the tenure or render inapplicable 
the provisions of section 50 of the Bengal Tenancy 
Act. [p. 388, col. 1.] 

A slight variation of rent, even though not 
explained, does not deprive the tenant of the 
benefit of the presumption under section 50 of the 
Bengal Tenancy Act. [p 388, col. 1.] 

When the defect in the judgment of the lower 
Appellate Court is due to an error as to the admissi¬ 
bility of evidence, its findings can be impeached 
in second appeal, [p. *88, col. 1.] 

Where certain connected appeals could not have 
been brought in without copies of the judgments, 
until after the main appeal had been lodged with 
complete sets of papers, the Appellate Court would 
without hesitation exercise in favour of the appel¬ 
lants its discretion under section 5 of the limitation 
Act. [p. 388, col. 2.] 

Appeals against the decision of the Special 
Judge, Noakhali, dated the 5th February 
1920, reversing those of the Assistant Settle¬ 
ment Officers, Noakhali, dated the 3rd, 
13th, 26th August and 12th September 
1918. 

Babu Mahendranath Roy (with him 
Babus Dhirendra Lai Khastgir, Nageiulra 
Nath Bose and Asiraujau C hatter fee), for 
the Appellants.— Batwara papers are not 
public documents within the meaning of 
section 35 of the Evidence Act. See Perma 
Roy v. Kishen Roy (1). They are not admis¬ 
sible in evidence against tenants. See Drobo 
Moyce Gosmanee v. Dhurmo Doss Koondoo 
(2), Go pat Chunder Shaha v. Madhub 

. | « . • • ». ^ case of Per?na 

Hoy v. Kishen Roy (i) was followed in 
Naiula Lai Pathakv. Channrpat Das (4) See 
also Khetra Nath Mandat v. Mahomed Alla 


versus 

KUMAR ARUN CHANDRA SINGH— 

Plaintiff—Respondent. 

Evidence Act (/ of 1872), ss. 9, n, 34. 35 — 
Absence of entry in document, relevuncy of — Bengal 
Tenancy Act (V 111 oj 1883), s. y *. presumption 

under, rebuttal of — Appeal, second—Error as a> 


(i) 

<*) 

( 3 ) 

( 4 ) 

L. J. 


25 Ind ‘ Dec - s -) br¬ 

io W. R. 197. 


21 

IS 

462. 


W. R. 29. 

Ind. Caa. 143; 17 C. W. N. 770: 17 0 
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Rakha (5), Wise v. Bhoobun Moyee Debia 
Chowdranee (6), In the matter of Juggun 
Lall {7), Queen-Empress v. Grees Chunder 
Banerjee (8) Ram Pershad Singh v. Lakhpati 
Koer (9) and Imrit Chamar v. Sridhar Panday 
(10). 

[Mookerjee, J.—The question is whether 
absence of an entry in a document is rele¬ 
ant.] 

See Imambandi v. Mutsaddi (11). The 
judgment of the High Court is reported as 
Imam Bandi v. Malasuddi (12). The 
words used in section 35 of the Evidence 
Act are “entry” and “stating a fact in 
issue,” so that, strictly speaking, absence 
of an entry cannot come under that section. 
But where section 34 of the Evidence Act 
applies, absence of an entry may be relevant. 

In the present case if the partition papers 
are admitted in evidence, having regard 
to the language used in section 35, absence 
of an entry is not relevant. Refers to 
Sadhu Sahu v. Raja Ram (13). The omission 
to state a fact in a document which the 
party is not under any statutory liability 
to do, is not relevant and is not admissible 
in evidence. 

Dr. Dwarkanath Mitter (with him Babus 
Cham Chander Biswas and Narayan Chandra 
Kar), for the Respondent.—The Second 
Appeals Nos. 1701, 2162, 2163 and 2164 
were hied out of time and should not have 
been admitted. 

As regards the other appeals, they are 
concluded by findings of fact which cannot 
be challenged in second appeal. 

The Batwara papers were prepared under 
Regulation II of 1793, section 8, clause (8). 


(5) 45 Ind. Cas. 921; 23 C. W. N. 48. 

(6) 10 M. I. A. 165 at p. 174: 3 W. R. P- C. 5: 
1 Suth P. C. ]. 5635 2 Sar. P. C. J. 91; 19 E.R. 934 - 

(7) 7 C. E. R. 356 at p. 358- 

(8) 10 C. 1024; 5 Ind. Dec. (N. S.) 683. 

(9) 30 C. 231 at p. 247 (P. C.)i 30 I. A. 1; 7 
C. W. N. 162; 5 Bom. L. R. 1031 8 Sar. P. C. J. 
380 (P. C.). 

(ro) 13 Ind. Cas. 120; 17 C. W. N. 108; 15 C. 
Iv J 7 

^ (11) 47 Ind. Cas. 513145 I- A - 731 45 C. 878; 
28 C. E. J. 409. 35 M. L. J. 422; 16 A. E. J. 800; 
24 M. L. T. 330; 23 C. W. N. 50; 5 P. L. W. 276; 
20 Bom. L. R. 1022; (1919) M. W. N. 91; 9 E. W. 
518 (P. C.). 

(12) 13 Ind. Cas. 678; 15 C. L. J. 621. 

(13) 16 A. 40; A. W. N. (1893) 200; 8 Ind. Dec. 

(N. s.) 27- 


It is a public document and would be ad¬ 
missible in evidence under sections 11 and 13 
of the Evidence Act. Refers to section 26 
of Regulation VIII of 1793. It is a docu¬ 
ment which is made by a public servant 
and is admissible in evidence under sec¬ 
tions 9 and 13, if not under section 35 of 
the Evidence Act. 

The cases cited by my learned friend 
are practically exhaustive except two cases 
to be found in Sheikh Jaki Mamood v. 
Dtno Bandhu Bhattacharjee (14) and Dina- 
nath Chanda v. Nawabali (15). The other 
case is Raj Kishore Deo v. Bant Mahto (16). 
The decision in Nanda Lai Pathak v. Chanur- 
pat Das (4) supports my contention. Refers 
to Tarn Paturv. Abinash Chunder Dutt (17), 
A kshaya * Kumar Dutt v. Shama Char an 

(18).. 

With regard to the ether branch of the 
argument regarding the relevancy of the 
absence of the entry I rely upon Imam¬ 
bandi v. Matasuddi (12) and Imam¬ 
bandi v. Mutsaddi (11). On this point 
no case except that in Queen-Empress 
v. Grees Chunder Banerjee (8) is against 
me. 

Babu Charu Chandra Biswas, for the 
Respondent, in Second Appeal Nos. 1201 and 
1439 :—The effect of the sub-division of a 
parent estate is to create separate and 
distinct estates. See Hem Chandra Chow- 
dhury v. Kali Prasanna (19), Uday Chandra 
Karji v. Nripendra Narayan Bhup 
(20), Sarat Soondary Dabea v. Anund 
Mohun Surma (21), Adit Singha v. 
Sukhraji Rai (22) and Chandra Kan/a 
Chakrabartty v. Ram Krishna Mahalnabis 
(23). Under such circumstances, no 
presumption arises under section 50 of the 
Bengal Tenancy Act. There are also slight 
variations in the rent. This, if not explained. 


(14) 2 Ind. Cas. 367. 

(is) 49 Ind. Cas. 984* 

16 47 Ind. Cas. 1; 28 C. E. J. lj 22 C. W. N. 
(1918) M. W. N. 305; 23 M. L. T. 382; 20 
Bom. E. R. 712; 12 Bur. E. T 88 (P. C.) 

(17) 4 c - 79 » 2 Shome E. R. 541 2 Ind. Dec. 
[n s ) 52. 

(18) 16 C. 586; 8 Ind. Dec. ( n . s .) 387. 

(19) 26 C. 832; 13 Ind. Dec. (n. Sj 1x33. 

(20) 1 Ind. Cas. 4; 3 6 c - 28 7 I *3 C. W. N. 410. 

(21) 5 C. 273; 4 C. E. R. 44S; 2 Ind. Dec. (n. s.) 

784 

(22) 21 Ind. Cas. 385: *7 C. L. J. 435 - 

(23) 36 Ind. Cas. 707; 24 C. E. J. 275 at p. 278; 

o C. W. N. 1002. 
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is sufficient to rebut the presumption arising 
under section 50 of the Bengal Tenancy 
Act. See Prasanna Deb Raikat v. Mohananda 
Das (24). See also Bissessur Chuckerbutty 
V. Wooma Churn Roy (25). But in second 
appeal your Lordships ought not to interfere 
on this point with the judgment of the 
lower Appellate Court. Refers to Rajah 
Makund Deb v. Gopi Nath Sahu (26) and 
Nafar Chandra Pal Chowdhury v. Shukur 
Sheikh (27). On the question of the ad¬ 
missibility of the Butwara papers, refers to 
Dwarkanauth Roy v. Huronauth Roy (28), 
Anund Chunder Royv. Huronath Roy (29) 
and Bipradas Pal Choudhury v. Monorama 
Debi (30). 

Babu Asiranjan Chatterjee in reply:— 
Exhibit 2 is not a public document. On 
the face of it, it does not purport to be 
made by a public officer nor has it been 
proved to be so made. Neither is it purport¬ 
ed nor proved to have been made under 
statutory authority. 

The Regulations referred to do not apply 
because these Regulations refer to partition 
by metes and bounds. Even under the 
Regulations it was not necessary that the 
subordinate tenures should be entered. 
In the present cases the Batwara was made 
before the estates were permanently settled. 
And, moreover, there was no partition by 
metes and bounds and it was no part of the 
duty of the Collector to record the names 
of the subordinate taluqs. None of the 
cases cited are against me, except Drobo 
Moyec Gosmanee v. Dhurmo Doss Koondoo (2). 
As pointed out in Sheikh Jaki Mamood 
V. Ditto Bandhu Bhattacharjee (14) and 
Dlnanath Chanda v. Nawabali (15), those 
decisions are either under the Act of 
1876 or of 1897. 

On the question of the presumption of 
fixity of rent arising from uniform pay¬ 
ment at a fixed rate, refers to G.,lab Misser 
v. Kumar Kalanand Singh (31), Nitya- 
Manda Pal v. Nanda Kumar (32), and 

(24) 40 Ind. Cas. 353. 

h 5 ) 7 W. R. 44. 

(2d) 23 Ind. Cas. 286; 21 C. I*. J. 45. 

(27) 31 Ind. Cas. 760; 46 C. 189; 23 C. W. N. 345; 

9 Kv W * 352145 I- A. 188 (P. C.). 

(a8) W. R. 1864. 238. 

(ad 4 W. R. 26. 

( 3 °) 47 Ind. Cas. 49; 22 C. W. N. 3961 45 C. 374. 

0 Ind. Cm. 2171 12 C. h . J 107; 14 C. W. 

JN# 

Ut) xo Ind. Cas. 1631 ij C. L. J. 411. 

35 


Ram Dayal Giri v. Midnapur Ze mind ary 
Co., Ltd., (33). 

JUDGMENT. —These ten appeals arise 
out of as many proceedings instituted by 
the respondent for settlement of fair and 
equitable rents in respect of lands comprised 
in tenures held under him by the appel¬ 
lants. The tenants contended that their 
rents were not liable to enhancement under 
section 6 of the Bengal Tenancy Act, as 
their tenures had been held from the time 
of the Permanent Settlement of 1793. 
The tenants proved, in support of this 
position, that they and their predecessors 
had held at a rent or rate of rent which had 
not been changed during the twenty years 
immediately before the institution of the 
proceedings. They accordingly claimed the 
benefit of the presumption formulated in 
section 50 (2), and maintained that, unless 
the presumption was rebutted, they were 
protected from enhancement under sec¬ 
tion 50 (1). The question thus arose, 

whether the landlord had or had not proved 
the contrary within the meaning of section 
50 (2). The Assistant Settlement Officer 
held against the landlord and dismissed 
the claim for enhancement. Upon appeal 
the Special Judge has reversed that de¬ 
cision and has granted enhancement. On 
the present appeals, the conclusion of the 
Special Judge that the landlord had re¬ 
butted the statutory presumption in favour 
of the tenants, has been assailed as erro¬ 
neous in law. 

To rebut the presumption, the landlord 
relied upon three papers, namely, first, 
a writ of attachment issued in 1792; second¬ 
ly, a writ of attachment issued in 1797, 
and, thirdly, a partition proceeding of 
1800. The contention of the landlord is 
that, as the tenancies held by the defendants 
are not mentioned in these documents, 
there is no escape from the inference that 
the disputed tenures were not in existence 
at the time of the Per man ant Settlement. 
This raises two questions, namely, first, 
whether the documents are admissible in 
evidence, not to show that they contain 
entries establishing the existence of the 
tenures, but to show that as they ceit'cam 

(33) 7 Ind. Cas. 7851 15 C. W. N. 263. 
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no entries about the tenures, such absence Dwarkamuth Roy v. 
of entry implies their non-existence ; and 
secondly, that if the documents can be 
received in evidence for the purpose mention¬ 
ed, whether the absence of entries ncessari- 
ly justifies the conclusion that the tenures 
were not in fact in existence. 

Upon the first question, there has been 
some divergence of judicial opinion. As 
pointed out in Imambandi v. Mulsaddi (u) 
and Imrit CJiamar v. Sndhar Panday (io), 
the cases of Queen-Empress v. Grees Chunder 
Banerjee (8) and In the matter of Juggun 
Lull (7) assume that though entries in a 
book of account are relevant to the extent 
provided by section 35 of the Indian Evi¬ 
dence Act, such a book is not by itself 
relevant to raise an inference from the 
absence of any entry. The same view 
is supported by the observations cf Lord 
Davey and Lord Robertson in RamPershad 
Singh v. Lakhpati Koer (9). In Sagurmtill 
v. Matiraj (34), it was ruled, however, 
that the cases just mentioned did not 
decide that the fact of absence of an entry 
is no evidence at all under any section of 
the Indian Evidence Act, and that evidence 
that there is no entry in the account-books, 
though not admissible under section 34 
may be admissible under sections 9 and 
11. The question arose again before a 
Full Bench of the Allahabad High Court 
in Sadhu Sahu v. Raja Ram (13), and the 
Judges were divided in opinion. The point 
may now be taken to have been set at rest 
by the judgment of the Judicial Committee 
in Imambandi v. Mulsaddi (11), where the 
fact of absence of entry was held relevant, 
its effect to be determined in the light of 
the general evidence in the case. This fits 
in with the opinion expressed by Turner, L. 

J., in Wise v. Bhoobun Moyee Debia Ch0ic- 
draince (6). In that case, reliance was 
placed on the fact that a disputed taluk 
was not mentioned in the Decennial or 
Quinquennial Settlement as such ; the rele¬ 
vancy of the circumstances was not ques¬ 
tioned, hut the Judicial Committee ob¬ 
served that, even assuming the statements 
1<> he accurate, in the absence of particulars 
of the Settlements, the fact did not seem 
to afford any strong inference against the 
existence of the taluk ; see also 


{ 192 s 


(3-0 4 C. W. N. c-.-vii ( 207 ). 


Huronaulh Roy 
(28). We hold, accordingly, that if the 
three documents are admissible in 
evidence, the landlord is entitled, to 
utilise them for the purpose desired. 
This leads us to the question of the ad¬ 
missibility of the documents themselves. 

As regards the writs of attachment 
issued in 1792 and 1797, it is plain that they 
must have been prepared when the Collect¬ 
or took possession of the zemindarl upon 
default in payment of revenue by the 
proprietor. The documents may be rele* 
vant in connection with the history of the 
estate and may be used to show that the 
proprietor defaulted and the Collector went 
into possession. They may also be utilised 
to show that the Collector realised from 
the tenants the amounts stated during 
the period of his occupation ; but there 
is nothing to indicate that the duty was 
cast upon the Collector to prepare a com¬ 
plete record of all the tenures then in exist¬ 
ence. That the list cf tenures contained 
in the attachment writs is incomplete 
has, indeed, been made out by comparison 
with the list ir the partition paper preser t- 
ly to be mentioned. The Special Judge 
has, in cur opinion, correctly neld that, 
in view of the scope cf the two attachment 
writs, no inference favourable to the land¬ 
lord can be drawn therefrom, and they 
cannot be treated as relevant under sec¬ 
tion 11 of the Indian Evidence Act. . 

We have next to consider what has been 
called the partition paper dated 1st Sep¬ 
tember 1800 which forms the real found a- 
tion of the judgment of the Specia judge. 
The original was not produced at the trial, 
and this has led to some controversy as 
to whether the certified copy filed could 
he received as secondary evidence of its 
contents. The certified copy itself was 
not perfectly legible, and the correctness 
of the statement in the judgment of 
the Special Judge that the document 
had been signed by the Collector and 
Deputy CoUector could not be vented. 
In these circumstances, we called for the 
originals of all the three docun.ente from the ■ 
Noakhali Collectorate. The dilapidated 
condition of the originals makes the exami¬ 
nation of the contents by no means easy. 
The production of the onginals, however,, 
removes' the difficulty about the reception 
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of secondary evidence, but the question 
still remains whether the partition paper 
is admissible in these proceedings against 
the tenure-holders. Our attention has been 
drawn to judicial decisions as to the admissi¬ 
bility of partition papers. But, as will be 
presently explained, they are not of real 
assistance in the absence of detailed inform¬ 
ation as to the history of the document 
mentioned, when it was prepared, by whom, 
in whose presence, and for what purpcse. 
There is some diversity of judicial opinion, 
probably more apparent than real, as to the 
admissibility of documents of this descrip¬ 
tion ; this is traceable, in part at least, 
to an attempt to apply the same test to 
documents of different types. In Taru 
Paiur v. Abinash Chunder Dutt (17), a 
jamabanii prepared by a Deputy Collector 
in the course of laud-settlement under 
Regulation VII of 1824 was held admissible 
as a public document. This decision has, 
however, been doubted: Ram Chunder Sao 
v. Bunseedhur Naik (35), Akshaya Kumar 
Dutt v. Shama Char an (r8). In Saraswati 
Dasi v. Dhanpat Singh (36), Sir Richard 
Garth, C. J., appears to have ruled against 
the admissibility of such a document under 
section 35, but this was not acquiesced in 
by Field, J. The opinion of Garth, C. J., 
was, on the authority of the decis'on of the 
Judicial Committee in Lekraj Kuar v. 
Mahpal Singh (37), repudiated in Shoshi 
Bhooshun Bose v. Girish Chunder Mitlcr (38), 
which was followed in Secretary of State for 
India v. Wazed AliKhan Pani ( 39), see also 
Anund Chunder Roy v. Huronath Roy (29^; 
whichever view be adopted, it must 
be recognised that the questic n 
whether a document is admissiable in 
evidence as a public document is funda¬ 
mentally distinct from the question whether 
its ccntents are binding upon tenants 
without proof of notice on them or cf their 
consent. The decisions in Drobo Moyee 

(35) 9 £. 74D 7 lad. Jur. 033; 4 lnd. Dec. (>r. s.) 
*i43’ 

(36) 9 C. 431; u C. t. R. 1 2; 4 Iud. Dec. (n\ s.) 
936 . 

■n 1 ^31 5 C. 744; 6 C. L. R. 593 i 4 Sar. 

P. C. J. 93; 3 Sutli. P. C. J. 407; Rafique and 
jacksoa’s P. C. No. 6i; 4 lnd. Jur. 423; 2 lnd. 
Dec. (n. s. ) 1081 (P. C.). 

(38) 20 C. 940; 10 lnd. Dec. (n. s.) 630. 

(39) 65 lnd. Caa. 366; 34 C. h. J. 141. 


Gosmanee v. Dhurmo Djss Koondoo (2) and l 
Gopal ChunderShahav. Madhub Chunder Saha ' 
(3), emphasise this distinction. The decision 
in Khetra Nath Mandal v. Mahomed Alla 
Rakha (5),which refers to the cases of Perma 
Roy v. Kishsn Roy (1), Nanda Lai Pathakv . ' 
Chanurpat Das ( 4), and Mohi Chowdhury v. 
Dhiro Missraiti (40)* deals with the question 
whether partition chitta and map are ad- 
missible as public documents under section 35. ; 
The Court, however, also emphasised the 
distinction we have pointed out, by reference , 
to the decision in Gopal Chunder Shaha v. 
Madhub Chunder Saha (3), and added the 
important observation that the law had 
been differentlyand more broadly laid down 
under the Bengal Estates Partition Act, 
I ^97: Janki Dobey v. Kirtarath Roy (41). ‘ 
This had been previously explained in 
Sheikh faki Mamood v. Dino Bandhu. 
Bhattacharjee (14), where the decisions in 
Drobo Moyee Gosmanee v. Dhurmo Doss 
Koondoo (2) and Gopal Chunder Shaha v. 
Madhub Chunder Saha (3) were considered. 
To the same effect is the decision in Dinanath 
Chanda v. Nawabali (15). This accords 
with the decision of the Judicial Committee, 
in Raj Kishore Deo v. Bani Mahto (16). 
where a register of revenue-free villages' 
prepared by a Revenue Surveyor was held 
admissible under section 35 to show the 
nature of a tenant’s holding, in the absence.' 
of evidence indicating that the public 
officer had acted in excess of his official 
duty. It is consequently necessary that 
the history of the partition paper dated 
1st September 1800 should be fully inves¬ 
tigated in all its aspects before the question 
of its admissibility is dually decided. But 
even if the document be received in evidence,' 
the further question must be determined! 
whether it does in fact omit the lands of 
the disputed tenures. The mere circum¬ 
stance that the names by which the tenures 
are known at present, cannot be traced 
iu the list does not show conclusively 
that the tenures are not included therein ' 
As the Assistant .Settlement Officer pointed 
out, the names of taluqs are frequently 
changed as they pass from hand to ii'-i 
and very often a taluq is sub divid'd / -•- : 
upon new names are given to each oi the 

(40) 6 C. h. R. 139. 

(41) 4 lnd. Cas. 316; 13 C. \V. N. 93. 
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fragments. Such sub-division, it has now 
been held, does not affect the continuity of 
the tenure concerned or render inapplicable 
the provisions of section 50 of the 
Bengal Tenancy Act; see Krishna 
Kamini Dasi v. Nil Madhab Saha 
(42). Consequently, it cannot be 
inferred from the partition paper, without 
further enquiry, that the disputed tenures 
are realty not mentioned therein. One 
possible method of enquiry may be to trace 
the history of all the tenures actually men¬ 
tioned in the paper, and by the application 
of the method of elimination or exhaustion, 
to establish that the disputed tenures are 
or are not mentioned in the document. 
We may add that even if it should be ulti¬ 
mately proved that the tenures are not 
mentioned, it would not necessarily follow 
that they were not in existence at the time ; 
there may be cogent reasons to explaiu 
the absence, as pointed out by Teunom, J., 
in Bipradas Pal Choudhury v. Monorama 
Debi (30). Weight will obviously have to be 
attached to the statutory' provisions for 
the partition of estates iu operation at that 
time; and how far the proceedings did in fact 
conform to those rules, is plainly a relevant 
matter: baboo Huy Gopal Doss v. Ram 
Gopal Sahec (43). It is we think abundantly 
clear that the cases require much fuller 
examination than they have received or 
than what is practicable upon the materials 
on the record. The defect in the judgment 
cf the Special Judge is due to an error as 
to the admissibility of evidence, and, his 
findings can consequently be impeached 
iu second appeal: Rajah Makund Deb v. 
Gopi Nath Sahu (26) and Najar Chandra 
Pal Chowdhury v. Shukur Sheikh (27). 

Two minor points require a brief notice. 
It was argued, in the first place, that the 
partition paper indicates a variation in the 
rent, which, however slight, may rebut 
the presumption under section 50. We 
sue ol opinion that there is no force in this 
contention. A shght variation, even though 
not explained does not deprive the tenant 
of the benefit ol the presumption : Ramrutno 
Sirtar v. thunder Mookhee Dabea (44), 
Koroona Moyee Dos see v. Radha Madhub 


Bose ( 45), Munsoor Aiiv. Bunco Singh ( 46)1 
Elahee Buksh Chowdhry v. Roopun 
Telee (47), which are really not in conflict 
with Prasa?ina Deb Raikat v. Mohananda 
Das (24). 

It was urged, in the second 
place, that four of the appeals had been 
lodged in this Court after the expiry of the 
prescribed time and should be rejected 
on that ground. There is no substance 
in this contention. This objection arises 
in cases where copies of the judgments 
were not attached to the Memorandum 


of Appeal, and the appellant was pritna 
facie not entitled to deduction of time on 
that account. It must be remembered, 
however, that these appeals could not have 
been brought in without copies of the 
judgments, until after the main appeals 
had been lodged with complete sets of papers. 
In this view, the Court would, without 
hesitation, exercise in favour of the 
appellants its discretion under section 5 
the limitation Act. 

The result is that these appeals are allowed; 
the decrees made by the Special Judge 
set aside and the cases remanded to the 
Court of first instance to be re-tried in accord¬ 
ance with law. Each party will be at 
liberty to adduce fresh evidence. § The 
papers received from the Collector will be 
compared with the certified copies on the 
record, which will be amended, if necessary ; 
this will be carried out by an officer of this 
Court, and the parties will be allowed to be 
present. If the parties so desire, they may 
at their own cost, also take from this Court- 
fresh certified copies of the papers received 
from the Collector. The originals will there¬ 
after be returned to the Collector. 

Ccsts in this Court will abide the result, 
the hearing fee in each appeal will be assessed 

at one gold tnohur. 

Appeals allowed. 

b. N. & n. h. Cases remanded. 

45 ) 6 W. R. Act X, Rul. JO. 

'46) 7 W. R. 282. 

47) 7 W. R. 284. 


( 4 a) 73 led. Cm. 312* 3® C. h . J. 3821 (1923) 
A. I. R. (C.) 66. o ^ T „ 

(43] 13 W# R. 3^*1 fl Io R» 

( 44 ) tW.£- Ad X, JMj 74t 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 190 op 1922. 

April 23, 1923. 

Present: —Mr. Justice Ryves and 

Mr. Justice Daniels. _ 

MUHAMMAD SIDDIQ ADI KHAN 

—Plaintiff—Appellant 

versus 

ANWARUL HASAN and others— 

D EFEND ANTS—R ESP O NDENTS. 
u. P. Court of Wards Act (IV of 1912), s. 
54 — " Property ", meaning of—Suit by transferee 
of claim against Court of Words — Notice, necessity 

°f- . 

A transferee of a claim against the Court o* 
Wards is bound to give notice under section 54 
of the U. P. Court of Wards Act before instituting 
a suit; a notice given by his transferor who 
intended to file a similar suit will not enure for 
his benefit. 

Bachchu Singh v. Secretary of State for India in 
Council, 25 A. 187; A W. N. (1903) 13, relied upon. 

A suit relating to the property inherited by per¬ 
sons in charge of the Courts of Wards is a suit 
relating to the property of the wards, within the 
meaning of section 54 of the U. P. Court of 
Wards Act. 

Lai Singh v. Collector of Etah, 25 Iud. 
Cas. 398; 12 A. L. J. 485; 36 A. 331, distin- 
gished. 

Second appeal from a decree of the Addi¬ 
tional District Judge. Moradabad, dated 
the 10th of November 1921. 

Mr. Iqbal Ahmad, for the Appellant. 
Mr. L. M.Bansrji, for the Respondents. 
JUDGMENT. —'The facts out of which 
this appeal arises are as follows 

Ibrahim Ali Khan owned property some 
of which is in suit. He died leaving three 
sons and ih^ee daughters one of whom was 
Musammat Batul-un-nissa who was m- 
t tied to 1-9U1 of the property owred 
by Ibrahim Ali Khan on his death. She 
died leaving a son, Anwarul Hasan, who be¬ 
come entitled to 2-3rds of the i-gth share 
inherited by his mother. He sold his share 
to Muhib Ali who sold to Muzhar Hussain 
who in turn sold tc the plaintiff. This is 
a suit by the plaintiff for declaration and 
for possession of the property. The de¬ 
fendant No. i is Anwarul Hasan the 
transferor of the property. Defendants 
Nos. 2 to 9 are the persons who represent 

the sons and daughters of Ibrahim Ali 
Khan. 

Defendants Nos. 10 to 25 are subsequent 
transferees from the sons of these 
defendants Nos. 23 to 25 are wards 


under the Court of Wards. Defendants 
Nos. 23 to 25 alone contested the suit, on 
the ground that the notice required by 
section 54 of the Court of Wards Act 
(IV of 19L2 of the Local Legislature) 
had not been duly served. This plea was 
upheld in both Courts and ex parte decree 
was passed against defendants Nos. I to 
22 and the suit was dismissed as against 
defendants Nos. 23 to 25. The plaintiff 
brings this appeal on two grounds. Firstly, 
it is argued that inasmuch as Mazhur Husain 
who sold the property to the plaintiff 
had given notice of his intention to bring 
a suit similar to this one against the Court 
of Wards, that that notice enured for the 
benefit of the plaintiff. 

Secondly, that in any case section 54 
of the U. P. Court of Wards Act was not 
applicable because the suit did not relate 
to “the property “ of the wards. 

With regard to the first plea it is only 
necessary to say that the ruling in Bachchu 
Singh v. Secretary of State for India in 
Council (1) is conclusive. 

On the second plea it seems to us that 
on the allegation in the plaint itself in 
paragraph 12 the plaintiff admits that the 
wards have an interest in the property. 
The ruling on which he relies, namely, 
Lai Singh v. Collector of Etah (2), has 
no application. There the property did not 
belong to the ward but to the judgment- 
debtor of the ward and the mere fact that 
the ward had attached that properly did 
not create any right in the property in the 
ward. The very fact that the plaintiff 
has appealed from the decree of the First 
Court, dismissing the suit as against the 
wards shows clearly that the plaintiff 
himself realises that the suit does relate 
tc the property of the wards. In our opi¬ 
nion the appeal fails and is dismissed 
with costs including fees cn the higher 
scnle. Costs to be in favour of the Court 
of Wprds. 

m. a. a. Appeal dismissed. 

(1) 25 A. 1875 A. w. N. (1903) 13. 

(2) 25 Jnd. Cas. 398; 12 A. h. J. 485J 36 A. *331; 
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KHAUt ULLAH SHAH v . EWAZ AU. 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 102 of 1922. 

August 17, 1922. 

/ Present: —Mr. Ashworth J. C. 

KHALIL IJLLAH SHAH— 

Defendant No. i—Appellant 

versus 

EWAZ ALI and others—Plainlifis 

—Respondeets. 

Muhammadan Law — Gift, requisites of—Pre¬ 
sumption from possession—Civil Frcieduie Code 
(Act V of 190S), O.VJI, r. 1 ^e)— Pleadtr.LS — 
Plaint—Otvnership relied upon in plaint— 
Particulars. 

Under the Muhammadan Law a gift can be 
made OTally and need not be made by a registered 
instrument, but there must lie evidence irem 
which a declaration by the donor, acceptance 
by the donee and transfer of poscssitn arc 
proved, [p. 391, col. 1.] 

A man might allow his prej erty to be recorded 
anel possessed by his sons without my intention 
that they should be owners of it, os, for instance, 

• if he wishes to baffle his creditors, but, in the 
absence of a formal declaration of gift, a gift 
cannot, under the Muhammadan I.aw, be pre¬ 
sumed from the mere fact of possession, [p. 301, 
col. 2.] 

Ownership is a mixed question of low and fait 
and a plaintiff who relies on ownership should 
set forth in the plaint facts jiistifying the asser¬ 
tion of ownership, as required by clause (e) of 
. r. 1 ot Order VII of the Civil Pro cedi’re Cede, 
[p. 390, col. i.J 

Second tppeal against a decree of the 
Subordinate Judge, Unao, dated the 31st 
December 1921, upholding that of the 
Munsii, Safipur, dated the 4th August 1920. 

Mr. Zahur Ahmad, for the Appellant. 

Mr. Mohammad Masih-ud-din Famqi , 
for the Respondents. 

JUDGMENT. —This second appeal arises 
•out of suit brought by the plaintiffs as 
•• heirs of one Musammat Alim an Bibi for 

■ jiossession of certain property and mesne 
profits. The plaint in paragraph 2 merely 
sets forth that Musammat Aliman B bi 

■ -was owner of the property set forth 
•* in a list attached to the plaint. It no 

where stated her title to Ifce property. 

I would point out that this was r.ot in 
continuity with O. VII, r. 1 ( e ). of the 
Code of Civil Procedure. Ownership is 
a m xed question of law and fact and a 
plaintiff who relies on ownership should 
set forth the facts justifying the assertion 
of ownership. I mention this fact as a 
certain amount of confusion in this case 


CASES. 


was due to this omission in the plaint. 
The suit was resisted by Khalil Ullah Shah, 
the nearest relative survivirg of Anii- 
ullah Shi h, the fai her -in-law oiMusan.mat 
Airman Bibi, on t\ o alternative grounds. 
He admitted that the property in 
suit had been recorded in the name 
of one Amjad Ullah, the deceased 
husband of Musammct Airman Bibi, but 
cla med that at the t ine that tie entry 
was made the property belonged to a 
Dargah and not to Amjad Ullah’s father, 
Amir Ullah, so that even if Amir Ullah 
transferred the property to Amjad Ullah 
the transfer created no right in 
Amjad Ullah. He also pleaded that, 
even if the property had belorged to Am:'r 
Ullah there was no valid transfer of it by 
Amir Ullah to Amjad Ullah. 

It is plain from the evidence that the 
plaintiffs set up title in Aliman Bibi 
as the sole heir of Amjad Ullah and relied 
on certain facts for proving that Amir Ullah 
gave the property to Amjad Ullah. Amongst 
these facts was the continuous possession 
of the property by Musammat Aliman Biti 
for more than 12 years previous to the 
suit. The Court of first hearing did not 
come to a decision as to the alleged gift 
by Amirullah to Amjad Ullah. What it 
said was: “ There is no direct evidence 
worthy of the name on record to prove the 
distribution of his property by Amir Ullah. 
But the statements of P. W. No. 6 and P. 
W. No. 7 who saw the property seperate 
cannot be lightly rejected." It went on 
to find that Musammat Aliman Bibi had 
a title to the property by more than twelve 
years adverse possession, that is to say, 
adverse to her husband's brother. 

In appeal, the Subordinate Judge of Unao 
held that the fact of Musammat Aliman 
Bibi's possession for so long, along with 
other facts and the oral evidence, justified 
the inference that she was the absolute 
owner of the property, which I take to 
mean, in view of his remarks as to wtat 
the oral witnesses said, that Amir Ullah 
gave this property to her husband Amjad 
Ullah. 

The first question that arises foT decision 
in this second appeal is—was tleie any 
evidence on which tie lov\er Appellate 
Court would base a fir dir g that M usatn 
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mat Alim an Bibi was owner of the pro¬ 
perty ? There is no doubt that her husband 
Amjad Ullah’s name was entered in the 
papers as owner of the property. Again, 
there is no doubt that mutation after 
Amjad Ullah’s death was effected in the 
name of Musammat Aliman Bibi. The 
Subordinate Judge appears to be incorrect 
in stating that this mutation was allowed 
by Amir Ullah. There is no evidence that 
Amir Ullah was alive at the date when 
mutation was effected in favour of Mu¬ 
sammat Aliman Bibi. On the contrary, 
it was stated by the defendant-appellant 
in his written statement that Amir Ullah 
died on the 31st January 1898 which 
was previous to the mutation, the latter 
taking place on the 3rd June 1898. Two 
witnesses for the piaintiffs-respondents 
who gave their evidence in 1920 said that 
he died 22 years ago which would not be 
inconsistent with the date in the written 
statement, so that there is nothing to 
justify this assertion of the Subordinate 
Judge. In addition to these facts the Sub¬ 
ordinate Judge relied on the evidence 
of plaintiffs' witnesses Nos. 6 and 7. P. 
W. No. 6 Ahmad Shall says, “Amir Ullah 
in his lifetime had divided his property 
over his two surviving sons. Half the prop¬ 
erty was given to Amjad Ullah and the 
remaining half to Masih Ullah.” There was 
no cross-examination on this. P. W. No. 
7, Daim, said: “In his life-time Amir Ullah 
divided his property into two shades 
and gave it to his two sons, Amjad Ullah 
and Masih Ullah.” But in cross-examina¬ 
tion this witness said: “Amir Ullah did 
not partition his property in my presence.” 

It appears from the judgment of the lower 
Appellate Court that it conceived that 
the mere fact of a division by the father 
of his property between his two sons would 
constitute a valid transfer. The Sub¬ 
ordinate Judge has made no attempt to 
see whether there was evidence showing 
the necessary constituents of a gift under 
Muhammadan Daw. Such a gift can be 
made orally and need not be made by a 
registered instrument but there must be 
evidence from which a declaration by 
the donor acceptance by the donee and 
transfer of possession are proved. The 
declaration, if proved, acceptance and 


transfer would be sufficiently proved by 
the evidence but there is no proof of a 
formal declaration. The fact that Amir- 
ullah allowed his two sons to be recorded 
as owners of the property is no sufficient 
proof of a declaration of gift. Neither 
of the witnesses affirm any such declara¬ 
tion. A man night allow property to be 
recorded and possessed by his sons without 
any intention that they should be owners; 
as, for instance, if he wishes to baffle his 
creditors. Any way, the Muhammadan 
Law, while dispensing with a registered 
deed, does require a formal declaration. I, 
therefore, find that there was no evi¬ 
dence from which the lower Court could 
infer a declaration of gift. 

Another point taken by the appellant is 
that, even if Amjad Ullah was owner of the 
property in the absence of custom his widow 
would only be entitled to one quarter and 
that there is no sufficient evidence of a 
custom of excluding the other heirs. The 
lower Appellate Court has stated that P. 
W. No. 1 has proved the custom. He 
says: “According to custom a widow takes 
the entire estate if there is no issue.. 

If the property left by the propositus 
is ancestral and undivided the brother takes 
his legal share, but if the property is not 
ancestral the brother who is alive 
will not take a share and the widow will 
get the whole.” It is claimed by the 
appellant that this statement is no assist¬ 
ance to the plaintiffs’ case because the 
property was ancestral. But if the property 
came to Amjad Ullah as a gift from his 
father it cannot be regarded as his ancest¬ 
ral property. Ancestral property, in the or 
dinary sense, must mean property of the 
father which is inherited. It is, 
however, further contended that the mere 
statement of this witness could not be 
relied upon for proving a custom. I see no 
force in this objection. The witness was 
not cross-exam ned on his allegation of 
the custom and the lower Appellate Court 
was entitled to rely on this evidence. It 
is objcted that there was no issue on the 
point but the written statement of ■ ' : 
appellant never resisted the plea “n.o 
Musammat Aliman Bibi was o?*u- by 
objecting that she would not iu.^- : the 
whole of her husband's estate. The plaint- 
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iffs had to prove her title but they could 
do so by evidence without any distinct 
issue on the question of custom. The 
question of custom was involved in the 
issue No. i, whether she was owner. The 
question is, however, of no importance 
in view of my finding that a gift was not 
proved. 

The appellant has urged that the lower 
Appellate Court has not affirmed the First 
Court's decision that Musammat Ah man 
Bibi had title by twelve years adverse pos¬ 
session. If this were so, I should have 
to send the case back to the lower 
Appellate Court for decision on this 
finding as I cannot in second appeal 
decide a question of fact. It is, 
however, quite clear that the lower 
Appellate Court did concur in the finding 
of the Court of first hearing that Mus¬ 
ammat Aliman Bibi had all along been in 
possession. It used the words: “This, 
conclusively proves Aliman Bibi’s rcsses- 
sion over her share in Kasba Safipur. “ 
It is true that he did not proceed to 
decide whether the Court of first 
hearing was right in holding this 

possession of Aliman Bibi was adverse 
possession but no other conclusion is 
possible in view of the rejection of the 
defendant appellant’s appeal that the 
property was temple property. I, therefore, 
hold that, in substance, the finding of 
the Court of first hearing as to adverse 
possession was upheld by the lower Appel¬ 
late Court and I cannot go behind it. 
Even if this were not so, this Court in 
second appeal may hold that the possession 
found as a fact by both lower Courts, 
along with the other facts admitted or 
proved, justifies the inference (whch is a 
quest on of law) that that possession was 
adverse. It has been urged that the evi¬ 
dence did not show that she was in posses¬ 
sion of the whole of the property claimed. 
It is contended by the respondent's Pleader 
that he proves this conclusively. It is 
not necessary to go into the matter because 
the lower Courts were quite justified in 
inferring possession of the whole of the 
property in suit from the evidence as 
to possession of a part in view of the 
fact that the defendant never produced 
any evidence to show that any one else 
was in possession. 


For the above reasons,I find no reaso ns 
to interfere and dismiss the appeal with 
costs. 

z * K - Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appear from Appellate Decree 

No. 2028 of 1919. 

November 14,1922. 

Present; —Justice Sir Asutosh Mookerjee, 
Kt.. and Mr. Justice Rankin. 
KAMINI KUMAR DEB— 
Defendant No. i—-Appellant 

versus 

DURGA CHARAN NAG and others— 
Plaintiffs—Respondents. 

Civil Procedure Code ( Aci V of 190B), 0. XL •, 
rr. 25, 26 —Order remitting issue, whether can le 
re-considered- — Procedure — Appeal, second—Fernand 
order, foitn of—Possession and title . questions 
if, whether can be decided pteccneal. 

It cannot he affirmed .broadly that when ac 
ord^r hcs been made under O. XLI, r. 25 of 
the Code of Civil Prc-'cdure, the Couit railed upon 
to determine the appeal finaly under O. XLI, 
r. 2*-., isrompetent to treat the order as erroneously 
made, [p. 394 . col. 2.] 

When an order has been made under O. 
XLI, r. 2.3, of the Civil Procedure Code, the appeal 
remains pending and undisposed of on the file 
of the Court and the order, whether right!} or 
wrongly made, is an order made with jurisdiction. 
Its validity may be attacked and reviewed, but 
till it hes been set aside in an appropriate proceed¬ 
ing, it must be treated as an interlocutory order 
winch is operative in law [p. 394, col. 2.] 

The evidence and findings on remand becotnt 
part of the record in the suit, and when the Court 
proceeds to determine the appeal, such determi¬ 
nation must be based upon all the materials 
on the record; these include whatever was part 
of the record as it stood btfore the order under 
O. XLI, r. 25, was made, as also what has been 
added in the Court of Appeal, namely, the order 
together with the evidence taken pursuant thereto 
and the reasoned findings thereon. No portion 
of the record can be disregarded, and neither the 
order nor the materials placed on the record 
on the basis thereof can be rejected as if brought 
in without lawful authority, [p. 394 , col. 2; p. 
395. col. I.] 

in a second appeal, involving several points 
diffi ult to disentangle, the appropriate course 
to follow is to make, not an order under O. 
XLI, r. 25, but an order of remand in the exercise 
of the inheren power of the Court, [p. 395, col. 1.] 

The principle that a stranger to a deed, which 
is intended to be real and operative between the 
parties thereto, cannot dispute the payment or 
non-payment of consideration, its adequacy or in¬ 
adequacy, has no bearing in a case where a deed 
is challenged as fictitious, never designed to 
operate as a real deed or to effect a transfer of 
the title. [p t 395, col* 2 ») 
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- Questions of title and possession cannot always 
be properly considered piecemeal as disconnected 
fragments, (p. 396. col. x.] 

Appeal against a decree of the Sub¬ 
ordinate Judge, First Court, Sylhet, 
dated the 21st of J u ly 1919, modifying 
that of the Munsif, Second Court at 
Habiganj, dated the 27th of May 1918. 

Babu Sarat Chandra Roy Chaudhuri 
(with him Babus Sasadhar Roy and Pro - 
mothanath Banerjj), for the Respondents.— 
I take a preliminary objection that the 
order of remand made by Greaves and 
Cuming, JJ., w?s an entirely misconceived 
order. The remand order was wholly 
unnecessary and the appeal was concluded 
by findings of fact arrived at by the lower 
Appellate Court. The question, then, is 
whether your Lordships in determining 
the present appeal are barred by the remand 
order which should not have been made. 
My submission is that the whole of the 
appeal being open for consideration by 
your Lordships, you are competent to 
enquire whether the remand order was 
or was not necessary. Refers to Ganendra 
Nath Roy v. Surja Kanta Roy (1), East 
Indian Railway Company v. Chanda Khan 

(2) and Hiatunnessa v. Kailash Chandra 
Saha (3). . ; 

Babu Birendra Kumar Dey, for the Appel¬ 
lant. Now that the appeal is before your 
Lordships for final disposal under O. 

. ■ r * 26,of the Code of Civil Procedure, 
it is not open to my learned friend to ques¬ 
tion the propriety of the remand order 
under O. XLI, r. 25. If the respond¬ 
ents have any grievance with the 
remand order, appropriate proceedings 
should have been taken to set aside that 
order. Refers to Official Assignee o f the 
Calcutta High Court v. Bidyasundari Dasi 
( 4 ). 

The finding of the lower Appellate Court 
after remand is in my favour and the 
appeal should, therefore, be allowed. 

Babu Sarat Chandra Roy Chaudhuri 
replied. 

., *TOpGMENT.—This is an appeal by 
ne hrst defendant in a suit for recovery 
° r Possession of land upon declaration 

*5 Ind * Cas. 39; I 7 c. w N. 462. 

[2) 28 Iud. Cas. 245: 19 c. W. N. 1034; 22 C 
J <* J- 212; 42 C. 888. ^ 

}\\ c x 7 Ind. C&s. 224; l6 C . I.. J. 259. 

J. 4 28 4 aS ‘ 7 °° ; 24 C - W * N * *45: 30 C. L. 


The 

cribed in two 
to the pbint, 
lands in the 


disputed lands are des- 
of the Schedules attached 
namety, the homestead 
Second Schedule and the 
char a or paidv lands in the Fourth Schedule. 
The lands originally belongd to a family 
ot Nags, and are claimed by the plaintiffs 
under title by purchase. The Trial Court 
dism ssed the claim in respect d the home¬ 
stead lands and decreed the claim in res¬ 
pect of a share of the paddy lands. Both 
the parties were dissatisfied with this de¬ 
cision, the first plaintiff preferred an appeol 
and the first defendant filed a cross-appeal. 
The Subordinate Judge varied the decree 
of the primary Court in favour of the plaint¬ 
iffs and dismissed the cross-appeal. The re¬ 
sult was, that the decree of the Subordinate 
Judge gave the plaintiffs a decree in res¬ 
pect of the homestead land and share 
of paddy land which belonged originally 
to Go pal Chandra Nag, in addition to 
what had been awarded by the Court 
ot first instance. This decree is now assailed 
by the first defendant as erroneous in law. 
The appeal was heard on the 24th Janu¬ 
ary 1922 by Greaves and Cuming, JJ. 
who made an order under O XLI* 
r. 25, for investigation of three questions* 
which appeared to them essential to the 
right decision of the suit npoi the merits 
namely, first, whether the convevance by 
G° Pal Chandra Nag, dated the iSth Januarv 
1917. . which is the root of the title of the 
plaintiffs, is a genuine document or nat* 
secondly, whether the claim is barred by 
limitation, and, thirdly, whether the cl a’' ni 
is barred by estoppel. The Subordinate 
Judge has returned his findings and the 
reasons therefor, and the appeal has now 

u e ndcr P 0 Ce xi.i ef r,6 S deter ™^ion 

A preliminary objection has been tak.n 

on behalf of the plaintiffs-res^n den t s 

that the matters in controversy \re S 
eluded by the findings containd f a Z 
judgment of the Subordinate Judge now 
under appeal, and that it was not open 
to Greaves and Cuming JJ., to make a 
order under O. XU r 

appellant has urged that' the residents 
are not competent to take up this no* t ?on 
and to 111 vite the Court i„ substSL to 
review the order previously made. T n 
this connection, 0 m attention has been 
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drawn by tbe respondents to Hial- 
nnnessa Bibi v. Kail ash Chandra 
Saha (3). Ganendra Nath Roy v. 

Surja KaiUa Roy (1), Bast Indian 
Railway Company v. Changa Khan (2) and 
Mubarak Husain v. Bihari (5). I11 each of 
these cases, an order of re a a id was made 
by 0 Single Judge under 0 . XXI, r.^25 


[1923 


ol the Code of 1908 or the corresponding 
provision (section 56b) the Code of 
iS 82. and it wrs ruled that when 
the appeal came to be heard ultimately 
by a Bench cf two Judges, that Bench 
was not bound by the order of the Single 
Judge. This view has been defended before 
us on the ground that if, on receipt of the 
finding, the case had been determined 
bv a Single Judge on the assumption that 
he Nias bound by the order previously 
made, the entire case would have been open 
for re-consideration in on appeal under the 
Betters Patent before a Bench of two 
Judges. The same explanation, however, 
is not available in justification of the de¬ 
eds ons in H amt man Das v. Gursahay 
Singh (6) anil Lack man Prasad v. Jamna 
Prasad (7 j, in each of these cases, the order 
for further finding was made by a Bencn 
of two Judges, and the appeal was de¬ 
termined after return of t.ie findings, by 
another Bench of two Judges. Neither 
of these decisions, however, can be treated 
as an authority tor the proposition that 
an order under O XLI. r. 25 r.nce made 
and carried cut can be subsequently pro¬ 
nounced to have been erroneously made. In 
Hanuman Das v. Gursahay Singh (6) a 
new aspect of the matters m controversy 
was, at the final stage, placed before the 
Court which had escaped notice at the ti me 
when the order for further finding was made 
It, Lack man Prasad v. Jamna Prasad 
(7) the findings on remand and tie ob¬ 
jections thereto were in fact considered 
before the final judgment was pronounced. 
We are of opinion that it cannot, as a matter 
i.f principle, bn affirmed broadly that 
when an order has been made under O. 
XI I r 25, the Court called upon to deter¬ 
mine the appeal finally under O. XLI, 

(5) 16 A. 306: A. W. N. (189,) 97; 8 Ind * I)cc * 
( N '(6) 21 Iuil. ^ as * 7 °°‘> 18 ^- b. J. l8 ^* , ^ 

( 7 | 10 A. 162; A. W. N. (1867) 295; Ind. Da. 
(N. 'c.) 109. 


r. 26, is competent to treat the order a 3 
erroneously made. No doubt, as pointed out 
in Boncharec Ghose v. Ainoddem Biswas 
(8), when an order has been made under 
O. XLI, r. 25 the apreal remains pending 
and undisposed of on the file of the Court. 
The order, however, whether rightly or 
wrongly made, is an order made with 
jurisdiction ; its validity may be atta.cked 
on review, but till it has been set aside 
in an appropriate proceeding, it must be 
treated as an interlocutory order which is 
operative in law ; George Henry Hook v. 
Administrator-General of Bengal (9), Ram 
Kir pal v. Rup Kttari (10). There can be no 
controversy that, if the order had beer- 
made under O. XLI, r. 23, its propriety 
could not have been challenged in an appeal 
against the final decree made after remand; 
Ramkuvarbai v. Damodhar N arbiter am 
(11), Brojo Soondur Gossamee v. Juggut 
Chunder Dey (12), Gungaram Duttv.Chow - 
dhury funmajoy Mullick (13) Sura) Dm v. 
Chattar (14) and Latchumammal v. Gengam- 
mal (15)/ The same principle is applicable 

here, subject to the obvious reservation that, 

as the appeal remains pending, the ultimate 
decision must be based upon a consideration 
of all the findings before and after the order 
under O. XLI, t. 25. This indeed, 
is plain from the language used by the 
Legislature in O. XLI. r. 26. The e 
dence and findings become part o e ®' 
cord in the suit, and when the Court p o- 
ceeds lo determine the appeal, such deter¬ 
mination must be based ^pon aU the 
materials or. the record; these include what¬ 
ever was part of the record as it stood be ore 
cvu . 1 . vtt r 2* w r as made, 

tLeto 

J) 5 8 3 7 36; *(.» 0 M. 

v i/c L] 4051 3 u. P. 1, R. (P. c.) 
,V ; 3 Bom. L. R. 648; 25, C. W. N. W. -4 U 

W i,sr» : . 4 x- A. 37? 6 ( A % 4 sar. P. C. J. 4*9; 

ri Ind Dec. (N. s.) 7 18 ( p * £•)• 

(11) 6 Bom. H. C. R. I 4 6 * 

(12) 21 W. R. 199- 

^ 3 A C : 7 L 55 ; R A.w:n. (,S8X, 5 »a**- 

Cas - 8 ^ 8 * 34 »■ ~ 2 ‘ 8 “• T - 233 ' 

(1910) >1. W. N. 692. 
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and the reasoned findings thereon. No 
-'portion of the record can be disregarded 
and neither the order nor the materials 
placed on the record on the basis thereof 
can be rejected as if brought in without 
lawful authority. This view is in accord 
with that adopted in Official Assignee oj the 
Calcutta High Court v. Bidyasundari Da si 
(4). We may add that we do not overlook 
that, when a finding is directed upon one 
or more of several inter-related points, there 
,is a possibility that the new finding may, 
specially where based on new evidence, 
not harmonise with the other findirgs. 
This would not embarrass the Court in a first 
appeal, where the entire evidence may be 
examined, as in the case just mentioned; 
but it may create a real difficulty in 
second appeals, where the Court is com¬ 
petent to examine the evidence only to 
the limited extent mentioned in section 103. 
This would seem to point to the conclusion 
that in a second appeal, involving several 
Po Tits difficult to disentangle, the appro¬ 
priate course to follow is to make, not 
an order under O. XU, r. 25, but an 
order of remand in the exercise of inherent 
power of the Court ; Abdul Karim Abu 
Ahmed Khan Ghaznavi v. Allahabad 
Bank, Limited (16), Brij Indar Singh v. 
Kanshi Ram (17). 

We have next to consider the result of 
the application of these principles to the 
case before us. In respect of the share 
of Brojo Govinda Nag and Krishna 
Govinda Nag, the claim was dismissed 
by both the Courts below, and we are 
not concerned with the point in tie 
present appeal. Here we have to deal with 
the share of Gopal Chandra Nag. The 
plaintiffs claimed title thereto under a 
conveyance dated the 18th January 1917. 
The defendants contended that the con¬ 
veyance was without consideration and 
passed r.o t tie. The Court of first instance 
found against the plaintiffs on this point. 
The Subordinate Judge held that it was 
not open to the defendants to raise the ques- 

(16) 41 Ind. Cas. 598; 44 C. 929; 21 C. \V. N. 

8 77 ; 26 C. I,. J. 49 . 

M (I t 7) l 42 Ca £’ 43: i 4 L A - 2l8; 45 C * 94; 33 
p 7 ,*, J • 4 86 ; 22 M. L. T. 362; 6 L. \V. 592; 126 

866-0 p't 1 ™ 7: 15 A - L - 7771 19 Bom * L - R - 
V*' 3 P. b. W. 313; 26 C. L. J. 5721 104 P. R. 

* 917 ; (1917) M. \V. N. 811; 22 C. W. N. 169; i-7 

Iv. R. 1917 (p, c.h 


tion. of consideration, and in support of this 
view he relied upon the decision of the Ju- 
. dicial Committee in Lai Achal Ram v. 
Raja Kazim Husain Khan (18) Greaves 
and Cuming, JJ., held that the decision 
mentioned did not apply, and directed 
the lower .Appellate Court to come to an 
express fir.d:i g as to the true character 
of the conveyance. The Subordinate Judge 
has now found that there was no consider- 
tion; that the transaction was fictitious, 
. and that title was not intended to pass. 
This conclusion makes it manifest that 
the decision in Lai Achal Ram v. Raja 
Kazim Husain Khan (18) has no applica¬ 
tion. The principle enunciated by the Ju¬ 
dicial Committee that a stranger to a deed, 
which is intended to be real and operative 
between the parties thereto, cannot 
dispute the payment or non-payment of 
cons;deration, its adequacy or inadequacy, 
has no bearing in a case where a deed 
is challenged as fictitious, never designed 
to operate as a real deed or to effect a trans¬ 
fer of the title. We hold, accordingly, 
that the conveyance of the i8t.h January 
1917 did not vest in the plaintiffs the title 
to the share which originally belorged to 
Gopal Chandra Nag. In this view, it is 
superfluous to consider, whether the claim 
to that share is or is not barred by limita¬ 
tion or estoppel . But we may add that we 
were not impressed by the argument of the 
respondents that the findings ol the Sub¬ 
ordinate Judge on these points were so 
clear as to render unnecessary an order 
under O. XU, r. 25. It cannot be 
denied that the Subordinate Judge had 
not distinguished between the question 
of limitation as app.icable to the claim 
put forward by the plaintiffs and the ques¬ 
tion of acquisition of title by adverse pos¬ 
session by the defendants or their prede¬ 
cessors . We must further bear in mind 
that questions of title and possession cam ot 
always be proper"y considered piecemeal 
as disconnected fragments. We are con¬ 
sequently ot opinion that the decree of the 
Subordinate Judge in so far as it varied 
the decree of the Trial Court cannot le 
supported, although it cannot be suc<\ re¬ 
fill ly attacked either as to title cr~ a; ; 0 

(j8) 32 I A. 113; 27 A. 271; 9 C. W. I:. r 7 : 
(P°C C ) I555 I5 ’- M,I/ ' L 197 ; 1 8 l'.C.J. 772 
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limitation, in so far as it allowed a part 
of the claim for the paddy land. 

The result is that this appeal is allowed. 
The decree of the Subordinate Judge set 
as de, and that o l the Court of first instance 
restored. This order will carry costs, both 
here and in the lower Appellate Court. 

B. N. & z. k. Appeal allowed . 


PRIVY COUNCIL. 

Appear from the Bombay High Court. 

February 27, 1923. 

Present; —Lord Dunedin, Lord Atkinson 
and Lord Wrenbury. 
KESHAVLAL BROTHERS and 
CO M P ANY— App eluants 

versus 

DIWAN CHAND and COMPANY— 

RESPONDENTS. 

Contract — Breach — Damages — Impossibility of 
performance—■Contract Act ( / X of 1872), 5.5O. 

The defendants entered into a contract with 
the plaintiffs to supply them a certain amount 
of coal from stock within a certain time, and placed 
an order with a Colliery firm presumably to secure 
the coal required. At the time, however, the 
supply of Railway wagons for transport of coal 
was restricted by Government only to the wants 
of actual consumers by whom the indents had 
to be signed. The plaintiffs, who were merchants 
and not consumers, supplied the defendants with 
‘a special indent in favour of a consumer to evade 
the Government, but in fact did not enter into 
any contract with that consumer to supply him 
the coal to be received from defendants. The 
defendants failed to deliver the full quantity of 
coal to the plaintiffs and the latter sued them 
for damages, claiming the difference between 
the contract price and the market price of the 
balance. It was urged in defence that the contract 
had become impossible of performance, as owing 
to Government restrictions the defendants could 
not get a supply of wagons for delivery of coal 
to plaintiffs who were not consumers and that 
at any rate as the plaint,fis could not 
sell that coal in the open market, no damages 
had been suffered by them. It was admitted 
that coal was available and could be purchased 

in the local market: , t , 

Held (I) that as the defendants had agreed 
to supply the plaiutiffs with coal from their stock 
G c latter could sell it in the open market, and 
th (l as coal could be had in the local market, 
tin contract had not biconic impossible of per- 

t«itlii'iiicc' fp. 400, col. 2.3 

1,1 that, therefore, the plaintiffs were entitled 

to recover the damages they claimed, [p. 400, 
col. 2.] t 

Appeal fromr. fie rce ot the Bombay 
High C >urt, d.t-l the 23rd February 
i^o, reversing that of the Single Judge, 


Bombay, dated the 26th June 1919^ 

Sir John Simon, K . C. t and Mr. Dunne ; 
K. C., for the Appellants. 

Messrs. G. Lowndes , K . C., and McNair, 
for the Respondents. 

JUDGMENT. 


Lord Atkinson. —This is an appeal 
from a decree of the High Court of 
Bombay in its Appellate Jurisdiction 
dated the 23rd February 1920 reversing 
a decree of a Single Judge of the said 
Court in its Original Jurisdiction, dated 
the 26th June 1919. 

The suit out of which the appeal arises 
was instituted by the appellants, as plaintiffs 
against the respondents claiming over 
Rs. 40,000 damages for breach of a contract 
for the sale of steam coal. The suit was 
decided by the Trial Judge in the plaintiffs 
favour. He assessed the damages at 
Rs. 17,508-6-5, but that decree was set aside 
by a Divison Bench of the High Court 
(Macleod, C. J., and Heaton, J.,) which 
allowed the appeal and dismissed the suit 
on the ground that, in the special circum¬ 
stances which existed, no damage had been 
suffered by the plaintiffs. 

The main question for determination 
by this BoaTfi is whether, in these circum¬ 
stances the appellants are entitled to the 
sum of Rs. 17, 508-6-5 awarded to them 
by the Trial Judge or are, as decided by the 
Court of Appeal, not entitled to recover 
any damages. On the nth October * 9 J 7 
the appellant Company and the respondent 
Company entered into an agreement in 
writing in the following terms: 

“Keshavlal Brothers & Co., 

“ Bombay, 

"nth October, 1917. 

"The undersigned have this day sold 
to Messrs. Keshavlal Brothers & Co quan¬ 
tity of coal amounting to Ks. 

1 200 tons or thereabouts. 

’ "Description.—Bengal steam coal, good 


delivery.—To be despatched to Cotton 
)t coal to be weighed and delivered 
otton Depot, monthly 200 tons from 
ember 19x7 to April 1918, in equal 

dnients. _ 

"Rate—Rs. 17-15, say Rs. seventeen 

annas fifteen, per ton net. 
"Delivery—At Cotton Depot, 
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“Terms.—Payment on delivery in 
Bombay. 

“Indent in any class to be furnished 
by the buyers and the sellers agree 
and undertake to deliver the cool guaran¬ 
teed in instalments as above from stock. 

“(Signed) Ramavtar Maini, 
“Per Pro Diwanchand & Co." 


transferred to the Nandkuriki Colliery. 
Shortly after, the produce of this latter 
Colliery was restricted, and the indent 
was transferred to the Fatehpur Colliery. 

The appellants wrote to the respondents 
the following letter or order, it bears date:— 

“Bombay, 

“8th November 1917. 


The Cotton Depot mentioned in 
this agreement is admittedly a place in 
Bombay where cotton and other goods 
are deposited for sale. The respondent 
Company had admittedly a Depot there 
for coal. It is to be observed that the ccal 
contracted to be sold is not identified. 
It is to be taken from the vendors’ stock. 

It is necessary to describe at some length 
the system for the supply of coal established 
at this date by the Indian Government. 
Owing to the shortage of coal due to the Wax, 
Committees had been appointed fir several 
districts in India, including Bombay, to 
regulate the supply of coal, and the means 
by which it could be obtained. Officials, 
styled Coal Controllers, were, by the Govern¬ 
ment of India, appointed to superintend, 
direct, and control the action of these 
Committees. On the 30th January 1917 the 
Coal Controller, having jurisdiction in the 
matter , issued a notice to the effect that 
the Committee appointed by Government 
to regulate coal supplies had directed that 
wagons would only be supplied after the 
5th February then next succeeding, on 
indents signed by the actual consumer and 
countersigned by the Authority appointed 
by the Committee to certify these indents, 
and further that the indents should be pre¬ 
pared on the prescribed forms, copies of 
which were obtainable from the coal mana¬ 
gers named. These indents were graded 
for priority into five classes, A, B, C, D, E, 
not according to the nature of the coal to 
be supplied, but rather according to the 
urgency of the need of the diffeient 
consumers to obtain coal. 

The respondent Company had agreed 
with the Garraria Colliery at Jharia, Bengal, 
to bay from them the coal necessary, pre¬ 
sumably, to implement the above men¬ 
tioned contract of the nth October. The 
whole output from this colliery was placed 
at the disposal of the Government in De¬ 
cember 1917. The indent was thereupon 


No. 5951 - 73 - 

“Messrs. Divanchand and Company. 
“Dear Sirs, 

“Re our Contract for 1,200 tons of 
steam coal dated nth October 1917. 

“With reference to our above Contract 
we beg to send you herein enclosed a spe¬ 
cial indent, No. 719, dated, 7th November 
1917, in favour of the Proprietors, The 
Dhanjibhoy Ice Factory, Mazagaon, 
Bombay. The special indent has been 
certified by the Deputy Controller, 
“Coal supplies," Bombay, recommend¬ 
ing the special supply of 10 (ten wagons) 
monthly up to 120 wagons for despatch 
to Byculla (Bombay) on their account. 

“ We are forwarding the third part of. 
the indent to the Coal Manager, Calcutta, 
requesting him to sanction special supply 
of wagons to Dullabhji Howjee’s Garraha 
Colliery and instruct the District Superin¬ 
tendent, Dhanbad, to allot wagons against 
indents from the Colliery. Kindly forward 
this second part to the colliery concerned 
instructing them to indent for the wagons 


regularly and despatch coal without the 
least delay. We enclose herewith a copy 
of the Coal Manager’s letter. 

“Trusting you to do the needful, and hop¬ 
ing to hear soon, from you re despatches. 

“(Signed) Giriashanker 1. Pathek, 
“for Keshavlal Brothers and Co- 


“Enc. Sp. Indent and Copy." 

On the same day the appellant Company 
addressed to the Coal Manager at Clacutta 


the following letter;—• 


“8th November, 1917. 


“To the Coal Manager, 

“East Indian Railway, Calcutta. 
“Dear Sir, 

We beg respectfully to send you 
herein enclosed a third part of the s ocial 
indent No. 719, dated 7th November j 9-7 
in favour of the Proprietor, the Dh.anji- 
bhoy Ice Factory, Mazagaon, Bombay. 
The special indent has been certified by the 
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Deputy Controller, ‘‘Coal Supplies/' Bom¬ 
bay, recommending the special supply of 
ten wagons monthly up to 120 wagons for 
despatch to Byculla (Bombay) on their 
account. 

“We have to request your goodself to 
sanction supply of wagons as certified, 
and instruct the District Superintendent 
Dhanbad to meet indents from Dulagji 
Howjee's Garraria Colliery to enable them 
to expedite despatches. 

“Thanking you in anticipation , and hop¬ 
ing to hear soon favourably. 

Yours faithfully, 

Enc. Sp. Indent. 

The indent referred to in this letter was 
In the follwing form:— 

“Keshavlal Brothers and Company 
“East Indian Railway, 

“ Special Indent for Coal. 

Indent No, 719. 

Dated 7th November 1917. 

(1) Full name and address of Consumer: 
The Proprietors, The Dhanjibhoy Ice Fac¬ 
tory, Mazagaon, Bombay. 

“(2) Description of Industry: Ice Factory. 

“( 3 ) Weekly consumption: 40 ton (forty). 

“(4) Stocks held on date, tons: 55 tons. 

“(5) Party from whom purchased: Messrs. 

Bhu khan das Motilal and Company, 
c/o Dewanchand and Co. 

“(6) Name ot Colliery : Garr aria Colliery. 

“(7) Name of managing Agents of the 
Colliery: Dliulabliji Howji. 

“(8) Name of siding: coal will be loaded 
at Garraria E. I. Railway. 

“(9) Description of coal : Steam Coal. 
“(10) Toal quantity purchased, tous: 

120 wagons. 

“(ix) Terms of delivery : 10 wagons 
monthly 

4 (1?.) Name of Railway station at which 
coal will be unloaded: Byculla (Bombay).” 

The nature and minuteness of the in¬ 
formation inquired after in this specimen 
indent shows how anxious the officers of 
Die Government of India were that the coal 
to be carried in the wagons they permitted 
to be used should be applied to satisfy 
the needs of consumers and not be trafficked 
111 by m ddlemen. But the contract which 
by the use of the requested wagons it was 
sought to obtain coal to jW implement, 


was not the contract entered into between 
the appellants and the respondents on the 
nth October 1917, nor yet a contract 
entered i nto between the appellant Company 
and the Dhanjibhoy Ice Factory. It is . 
apparently a contract entered into between .. . 
the Ice Factory and a Company named 
the Bhukhandas Motilal Company. 

It may well be that the words “c/o 
Divanchand and Company, ” found in the : 
indent after the name of this Company 
so represented as the vendors was designed , 
to indicate that the purchase was made 
by the respondents on behalf of the con¬ 
sumers, the Ice Factory. In a letter written 
by the respondent Company to the appel¬ 
lant Company on the 9th Novembr 1917 
the writers state that they have not bought 
the coal from the persons mentioned in the 
indent, but from the Colliery, and express 
a fear that tbe Colliery proprietors “may 
refuse to supply coal to these people.' • 
The appellants replied on the same day, 
calming the fears of the respondents in re¬ 
ference to this piece of deception, and beg- . 
ging of them to instruct the Colliery people 
to despatch coal under this special indent 
in ravour of the proprietors of the Dhanji¬ 
bhoy Ice Factory, Bombay. Thus, by the 
arrangement of these two middlemen, the 
indent is falsified, the regulations of the 
Government evaded and possibly its 


fficers deceived. * 

On the 26tn November 1917 the appellants 
rote to the respondents requiring de- 
very of 200 tons of steam coal under their 
>ntract of the nth October 1917. Dn 
le next day the respondents’ /e^y that : 
ley are receiving coal from the Depuy 
ontroller, and would be pieased to deliver 
ie appellants 50 tons of it next day, the 28th . 
ovember 1917- The appellants wrote 
fusing to take delivery of this compara- 
ve small quantity of coal and 
<r delivery at the earliest date of the full 
fantityin arrear. On the 10th December / 
U 7 the appellants wrote to the respondents 
•manding the delivery next day of 100 
; n s of coal. To this letter the respond- 
its replied next day that they are expect- 
g to receive soon a good lot of coal and 
king the appellants to wait a little. On 
ie 18th January 19 18 t ^ ie .appellant* 
rote to the respondents, referring, to tLeir,i 
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contract of the nth October 1917, 
stating that the writers had only 
received from them 217 tons 19 cwt.; 
that the instalments for December 1917 
and January 1918 were due, and that the 
writers were ready to accept delivery of 
these instalments and asking for immediate 
delivery of them. On the 7th March 1918 
the appellants again wrote to the respondents 
demandi ig delivery of the instalments 
due. On the 7th March the respondents 
wrote making an excuse for non-delivery. 
To the last letter the appellants on the 
same day reply, that it is impossible for 
them to wait longer for the coal due to 
them; that as they desire to keep up the 
connection they will wait till Monday, the 
nth March, and that if the respondents 
then fail to deliver to them the coal they are 
entitled to receive, they will be reluctantly 
compelled to purchase same in the local 
market at the risk of the respondents and 
on their account, and, further, that they 
will claim the market difference. On the 
13th March the appellants wrote to the 
respondents informing them that being 
much in want of coal, they had purchased 
150 tons at the market price of Rs. 71 per 
ton. Two days later, they sent to the res¬ 
pondents a bill for Rs. 7,959-6, being 
Rs. 53-1 per ton difference between the con¬ 
tract price and the price they paid on the 
150 tons so purchased. On the 18th March 
1918 the appellants wrote to the respond¬ 
ents setting forth precisely how, as regards 
the fulfilment of the contract of the nth 
October 1918, matters stood. They point 
out that of the 800 tons (200 tons per month 
for four months) contracted to be delivered, 
they have only received 335 tons 6 cwt. 
up to the 28th February 1918; that the 
balance in arrear on the contract,therefore, 
amounted on that date to 464 tons 14 
cwt.; that the instalment of 200 tons for 
March was already overdue; that they were 
compelled to buy 150 tons at the market 
rate on the account of the respondents, 
and that they, therefore, claim the 
difference between the contract price and the 
market price on the 150 tons so purchased. 
It will be observed that the respondents 
never suggest that there is not an open 
market for the sale and purchase of steam 
coal in Bombay; Nor up to this do thev 


suggest that the appellants were joint ad¬ 
venturers in this enterprise of selling and 
delivering or procuring to be sold and de¬ 
livered to the Ice Factory 1,200 tons 
ot Bombay steam coal, nor yet that the 
appellants had sub contracted with the Ice 
Factory to deliver 1, 200 tons of steam 
coal to it. On the contrary , the respond¬ 
ents treat the appellants as purchasers 
from them of this 1,200 tons of steam coal, 
under the contract of the nth October 
1917, to whom they were bound to deliver 
the coal purchased. But on the 22nd 
March 1918, the respondents wrote a letter 
in which, after stating that they were 
surpirsed at the appellants making a de¬ 
mand for a difference of Rs. 53-1- on 150 
tons, putting forward for the first time, 
the contention that the appellants were 
bound to deliver the coal deliverable 
under the contract of the nth October 
I 9 I 7, to the Ice Factory. They state:—• 

“You know that the Dhanjiblioy Ice 
Factory is the consumer of the coal, and 
the contracted coal is to be supplied to 
them and to no one else. Before we send 
a reply to you in respec t of the damages 
claimed by you, please let us know at once 
whether you delivered these coals to the 
Dhanjiblioy Ice Factory or not and if- 
so, what quantity.” 

And then, after a lonu explanation as to 
the causes which prevented the receipt 
and delivery of the coals they expected, 
say:— 

“ \Ve fail to understand the reason of your 
buying coulsfromthe market for the Dhanji- 
blioy Ice Factory unless they were refused- 
on their application to the DeputyController- 
to supply them from Government reserve, 
stock. 

“For the present we hasten to inform 
you that we are not at all liable to pay 
any damages to you and we repudiate any 
liability in the matter, and you were not 
a t ill j ustified under the contract and under 
t ie circumstances which now prevail to 
buy cools from market and if‘you have 
.lone so it is at your own risk and 
responsibility. 

“We request you to answer all the queries 
mentioned above and also to send us the 
amount of Rs. 3, 940-1-3 due to a.- wmch 
is now very lou^ standing,” ,, 
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1 appellants reply, stat- 

vj* that the respondents know well that 

aey are bound to rive the appellants the 

. e lv ?J y £uar?rteed from stock, and that, 
in spite of their repeated requests, as they 
have tailed to carry out their contract, 

he appellants are obliged toclaini thedama- 

ges mentioned in their previous letter. 

J- hey add: * W e are convinced that bv putting 
torth such queries your intention is*to avoid 
deb very of the instilment for the month 

O- ~^, arCl which we regret we are 

unable to allow you for a moment." 

Ihe apellants liave sued to recover dama¬ 
ges lor the respondents' breach of the con¬ 
tract of the iith October 1917, consisting 
in tlie non-delivery of the goods contracted 
to be delivered, they naturally claimed 
to recover the difference between the price 
which they contracted to pay for these 
goods and the market price at which they 
could have sold them. Had the goods 
been delivered and no questions oi a sub¬ 
contract had arisen, they would have cost 
the appellants the contract price, and 
had they been delivered they could have 
sold them at the market price, which would 
be presumably their value. The appellants 
by the non-delivery have lost the money 
which they might have secured, namely, the 

difference between these two prices. They 
have been damnified to that extent. In 
the 7th paragraph of the statement of de¬ 
fence filed by the respondents it is alleged 
that on the 8th November 1917, the appel¬ 
lants informed the respondents that they the 
appellant?, had agreed (it is not said 
with whom) to sell the coal received under 
this contract to the Dhanjiblioy Ice factory, 

Bombay. The whole correspondence which 
took place between the parties i* utterly 
i..consistent with this asoertion, and the 

parol evidence docs not, in any way, sustain 
it. 

It appears to their Lordships that this 
case does not at all resemble those cases 
fn which, fer instance, A contracts with B 
to sell and deliver to B certoiu commodi¬ 
ties and then contracts with C to buy 
from him similar commodities in order to 
implement his contract with B t inform¬ 
ing Cat the time lie buys , of the special 
purpose to which he intends to devote 
those commodities. In such a case if C 

does not deliver the commodities, toil, 
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questions may arise as to whether the 
damages to which he, C, would become 
liable for his breach of contract were not 
to be augmented by the extra loss A sus¬ 
tains by reason of the non-fulfilment of his 
contract with B. The authorities in Eng¬ 
land seem to go the length of holding that 
notice to C of thesecial purpose for which 
A requires the goods is not enough' that to 
make C liable for the additional damage 
he must have .expressly or impliedly, com 
tracted to run the additional risk, Horne v. 
Mid land Railway Co. (1). Sir George Lowndes 
contended, however, that under the 73rd 
section of the Indian Contract Act, 1872, 
notice would be enough to make a vendor 
liable though he did not contract to run 
the risk, to which Blackburn, J., refers in 
the case just cited. It does not appear 
to their Lordships to be necessary to de¬ 
cide this question, as in their view' there 
is no evidence, oral cr written, to establisisli 
that the appellants lmd sub-coutracted 
with any person or body to deliver to tnc 
Ice factory the wlioie, or any porton, of the 
coal they had purchased from the res¬ 
pondents, when they should receive it rr at 
any time thereafter. The parties agreed 
that the coal in fact delivered by the res¬ 
pondents to the appellants only amounted 
to 315 tons 16 cwt. Five issues w r ere settled 
for the respondents. Two oi them alone 
would seem to be of importance. No issue 
was raised as to whether the appellants 
ever contracted to deliver over to the Ice 
Factory Company the coals they m ght 
receive from the respondents. The tw;o 
important issues were, whether the con tract 
sued upon did not become impossible of 
performance, and whether the appellants 
were entitled to any damages, at.ci if so how 
much. Upon those two issues the respond¬ 
ents appear to have concentrated all their 
efforts. Tne Trial Judge, rightly in their 
Lordships opinion, held in favour of the 
appellants on those issues. BamavtcT 
rvJaini, one of the partners of the respond¬ 
ents' firm, admitted that coal was avail¬ 
able and could be purchased in the local 
market, and it was admitted that at no 
time was an absolute embargo placed on * 
the supply of coal from the Garraria Colliery,' 

C (U ( I ® 73 ) 8 C.P. 131 atpp. 138, X40, X4IJ 43 R,J t 

Q — — A V /ft > ^ — Tf f _ li _ " 
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M at L. T. 31a; 21 W. R, 
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The Trial Judge awarded to the appellants 
^ s - * 7 » 5 <^- 6-5 as damages. The Court of 
Ajjpeal set forth their ground of ceci&iuii in 
tin? following passages of tneir judgment. 
Macleod, C. J., said: “ The defendants knew 
that the plaintiffs could only deliver coal 
t° tne party who signed the indent. The 
plaiutin's (the appellants) must have known 
that they could not deal with that 
coal in the open market. The only 
profit they could make out of the 
contract was the difference between 
the contract price and the price the 
indentor (The Ice Factory Company) 
would pay them.” It must be taken, 
therefore, wlieu the contract was made 
that both the parties knew that the only 
profit tlie plaintiffs could make would 
be the difference between their contract and 
the contract they might make with either 
the indentor or an intended party, and 
would at the most provide the measure of 
damages/* 


Heaton, J., expresses a practically identi¬ 
cal opinion. He says:— 

* The purpose of the contract was to pro¬ 
cure coal for one particular customer, 
and, therefore, under the contract the coal, 
if procured, had to go to that particular 
consumer, or as to part might be used to 
replenish coal in stock from which that 
consumer had been supplied.*’ 

Their Lord hips are unable to accept 
these views. As between the appellants 
and the respondents there was no contract 
to supply to the former the identical 
coil obtained from the Collieries. On the 
contrary, it was expressly provided that the 
coal purchased frem the respondents was 
to be supplied from the respondents* stock. 
Again, as alrea ly pointed out, no contract 
was entered into between the appellants 
and the respondents or between the 
appall ants and the Ice Kictory that 
the appellants should deliver over to 
the Ice Factory the coil that should be 
de.ivered to them under the contract 
0 tne nth October 1917. The indent 
Wc'o, no, doubt, niniuipnlatcd «n the 
way that has been alreidv pointed out in 
order to get the use cf the wagons. The 
appellants name dees ii„t appear on the 
nnent The respondents does appear. 
tl? f. vl deucc was given as to the particular 

relations between the respondents and 



the Ice Factory. Their Lordships are, 
therefore, of opinion that, whatever those 
relations may have been, and whatever 
obligations rest upon the respondents, 
the appellants would not have been bound, 
had the agreement of the nth October 
been performed, to sell or deliver to the Ice 
Factory the coals which should be de¬ 
livered to the appellants out of the respond¬ 
ents* stock. They do not think that the 
Ice Factory was the appellants* only cus¬ 
tomer. There view is, that had the coals 
purchased been delivered to the appellants 
in pursuance of their contract, the latter 
would have been entitled to sell them in 
the open market at the market price, 
and, that being so, the damages were right¬ 
ly assessed at the oifterence between the 
contract price and that market price. 
Tl.eir Lordships are, tnerefore, of opinion 
rhat tlie judgment appealed from was 
wrong and should be reversed and the 
judgment and decree of Mr. Justice Knjiji 
be restored, and they will humbty advise 
His Majesty accordingly. The respo .dents 
must pay the costs of the appellants here 
nud in the Courts, below. - 

N. H. 

Solicitors for the Appellants:—Messrs. 
Hallo ices & Carter. 

Solicitors for the Respondents:—Messrs 
T. L. Wilson & Co. 


OTJDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil. Revisions Nos. ioo and ioi of 

1921. 

February 10, 1922. 

Present: —Mr. Daniels, A. J. C 
SHEO PAI/TAN— 

Defendant No. 3 —Applicant 

versus 

SUKIIDEO SINGH a*nd others— 
Plaintiffs—Opposite Party. 

Civil Procedure Code (ActV 0/1908), 5. 115, 

Sch II. para 16— Arbitration — Award—Decree 
on award — Revision. 

It cannot be laid down that in no possible c ->e 
can a revision be entertained against a ik-es'-.e 
parsed in accordance with an award, even ii 'ho 
procedure of the lowerCourt has been yUogc-tiier 
irregular and illegal. 

Ghulatn Khan v. Muhammad Hassan, ?o C. 

1G7I G. C. W. !N. 226; 29 I. A. 5; j 12 M. I,. 
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J. 77 ; 4 Bom. L. R. 161 j 8 Sar. P. C. J. 154 ; 
25 I J . R. 1902 (P. C.), Mevali Visram v. 

Sheriff Devji, 12 Ind. Cas. 687; 36 B. 105; 
13 Bom. L. R. 1017 and Betana v. Ktdar 
Nath, 37 Ind. Cas. 400; 3 O. L. J. 583, relied 
on. 

Where, however, the Court has considered 
the objections to the award on the merits and 
has come to, what the applicant contends 
is, a wrong decision as to whether there has been 
any irregularity on the part of the arbitrator, 
the case does come within the provisions of section 
iis of the Civil Procesure Code and no revision 
lies. 

Lutawan v. Lachiya, 21 Ind. Cas. 989; 36 A. 
69; 12 A. L. J. 57 and Ajodhya Prasad v. Badarul 
Husain , 41 Ind. Cas. 357 ; 39 A. 489; 15 A. 

1 ,. J. 427, relied on. 

It is the clear intention of the Legislature that 
objections to an award on the ground of 
invalidity from any cause whatever should be 
decided by the Court which had made the order 
of reference and by no other Court. 

Revision against ail order of the Mur.sif, 
Partabgarh, dated the 16th March 1923. 
Dr. J. N. Misra and Mr. 0 . N. Misra, 
for tlie Applicant. 

Mr. Radha Kishen, for the Opposite 
Party. 

JUDGMENT. —These are two applica¬ 
tions for revision in two connected cases 
in which a dispute was referred to arbi¬ 
tration in connection with a pending suit; 
an award was made, and a decree was 
passed in accordance with the award under 
paragraph ib of the Second Schedule of the 
C >de of Civil Procedure. The main ques¬ 
tion in the case is, whether the Court acted 
with illegality or material irregularity so 
as to bring the case within the provisioi s 
of section 115 of the Code. 

A preliminary objection has been made 
that no revision is entertainable in a case 
of this sort and reference has been made to 
the well-known remark of the Privy Council 
in (ihitlum Khan v. Muhammad Nassau 
(1) that in a case of til's sort a revision 
would be 111 ire objectionable than an 
appeal. Til's has been interpreted in Merali 
Visram v. Sheriff Devji (2) as not laying 
down that in no possible case could a 
revision be entertained against a decree 
passed in accordance with an award if 

(.1) 29 C- 1O7; G C. \V. N. 22G; 29 I A. 51; 12 
>L Li J -.* 77 i 4,Bom. L. R. 161; 8 Sar P. C. J. 154! 
*5* lV'R. 1902 (P. C.). 

U) u lud. Cas. 687; 36 B. 105; 13 Bom. I,. R, 
*ui/. 


r :j 

[1923 

% • » 

• 4 t 

the procedure of the lower Couit had been 
altogether irregular and illegal, and indeed 
there is one case of this Court in which 
a rev.sion was entertained on the ground 
that the Court proceeded to pass a decree 
without giving the objector time to 
produce evidence in support of liis 
objections, Betana v. Ktdar Nath (3). 
Wnere, however, the Court has considered 
the objections to the award on the merits 
and has come to, what the applicant contends 
is, a wrong decision as to whether there 
had been any irregularity on the pr.it of 
the arbitrator, it is clear that the case will 
not come within the prov'siors of secticn 
115 and that no rev.sion will lie. I am 
in entire agreement with the view expressed 
by the learned Chief Justice of the Allah- 
bad High Court in Lulawan v. Lachiya 
(4) and approved by Mr. Justice Piggott in 
Ajodhya Prasad v. Badarul Husain (5), 
that it was the clear intention of the Legis¬ 
lature that objections to the award on the 
ground of invalidity from any cause what¬ 
ever should be decided by the Court 
which had made the order of reference 
and by no other Court. In this case the 
only point taken is that the arbitrator 
questioned certain persons in the absence 
of the parties. The arbitrator himself lies 
given evidence as to tin's and has stated 
that 011 h ; s way back from the Bazar where 
he had held h's enquiry he had a talk 
withor.eor two persons on the subject, but 
,tb 11 this was mere casual talk and did r.ot 
in. any way influence his decision. The 
arbitrator is a man of position, agairst 
whose faith no suggestion has been made 
and the Court has accepted his evidence. 
I do not wish to commit myself to the 
proposition that it is in no case open to 
an arbitrator to make private enquiries. 
It may be that in some cases the parties 
contemplate that the arbitrator should do 
S3. Assuming, however, that the parties 
did not contemplate it in this case, the 
Court below has found as a fact that the 
decision of the arbitrator was based ex¬ 
clusively on the evidence which he recorded 
in the presence of both parties. In view 

( 3 ) 37 Ind. Cas. 400; 3 0 . L. J. 583. 

(4) 21 Ind. Cas. 989; 3$ A, 691 12 A. L. J. 57 * 

(5) 41 Ind. Ce?. 3571 39 A. 489115 A. L. J. 427. 
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of this fiiding it is clear that no rev sion The po 
lies aad I accordingly reject the applica- ?Ults °/ a 
tions with costs. f P & 

Z. K. Applications rejected. Statute. 
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PATNA HIGH COURT. 

[Cuttack Circuit.] 

Appeal from Original Decree No. 3 

of 1921. 

Nivember 25. 1922. 

Present: —Mr. Justice Mullick and 

Mr. Justice Ross. 

Mzulavi MUHAMMAD FAHIMUE HUQ— 

Plaintiff—Appellant 

V ZYS US 

JAGAT BAUIvW GHOSH— Defendant 

—Respondent. 

Muhammadan Law—Waqf — Alienation by 
trustee — Beneficiary, whether can sue for recovery 
of possession — Mussalman, right of, to maintain 
action against mutwalli— Courts, powers of — 
Specific Relief Act (I of 1877), s. 42— Suit for 
declaration that alienation by trustee is illegal, whe» 
ther maintainable—Consequential relief — Limita-m 
tion Act (I X of 1908), s. 23, Sch. I, Art. 120— De¬ 
claratory relief—Recurring cause of action—Starting 
point of limitation. 

A beneficiary of a trust in respect of a Muham¬ 
madan waqf interested in the maintenance of 
a mosque or other charitable institution may, 
without having recourse to the provisions of r. 8, 
O. I, Civil Procedure Code, and without suing in 
a representative capacity on behalf of the other 
beneficiaries, sue for recovery of possession of 
p operty wrongfully alienated by the trustee 
and for the incileutal declaration that the prop¬ 
erties are the subject of the trust and that they 
cannot be alienated, [p. 40s col. 2.] 

Delrus Banoo Begum v. Nowab Syttd Asgur 
Ali Khan, 15 B. L. R. 167; 23 W. R. 433, uis- 
approved. 

Jan Ali v. v. Ram Nath, 8 C. 32; 9 C. L. R. 433; 

. • (n. s.) 2i, Zafaryab Ali v. Bakhtawar 

Singh t 5 A. 497; A. W. N. (1833 1 91; 3 lnd Dec 

S.) 432, Jaivahra v. Ahbar Husain, 7 A. 178; 

y* N-U 88 '*) 324; 4 lnd. Dec. (N. S.) 390 

Every Mussalman who derives any benefit 
from such a waqf is entitled to maintain an action 
against the mutwalli to establish his right there- 
to, or against a trespasser to recover any portion 
r wcu rf. property which has been misappro- 
p ated without joining any other person who 
may participate with him in the benefit, [p. 405, 
col ; »; P 40&.C0I. I.] 

T nrZ aZl n Hassan v * Sagun Balkrishna, 24 B. 
l f l * 649; L2 Iiid. Dec. (M. s.) 651; 

of/Z Za J? atni d-*d-din Husain, 51 lnd. Cas. 
799 , 5 8 P. W. R. I9I9t followed. 


The power of. the Courts in. India to entertain 
suits of a civil nature does not carry with it the 
general power of making declarations except 
in so far as such power is expressly covered by 
Statute, [p. 407,col. i.j• 

Strimathoo Moothoo Vijia Ragqonadah Ranee 
Kolandapuree Natchtar v. Dorasinga Tever.zl . A. 
169; 15 B L. R. 83; 23 W. R. 31 y, 3 Sar. P. C. J. 
465 (P. C.), referred to. 

Courts have paid more regard to the protection 
of trust property than to the protection of 
the al ienee from the trustee, and even if the grantor 
has himself been implicated in the abuse of the 
trust, the Courts will interfere at his instance to 
prevent a repetition of the abuse though his 
previous conduct might be a reason for exclud¬ 
ing him from the administration of the trust 
property, [p. 407, col. I.] 

Juggut Mahini Dossee v. Sokheemoney Dossee t 
17 W. R. 41; 14 M. I. A. 989; 2 Suth. P. C. J. 512; 

3 Sar. P. C. J. 23; 10 B. L. R. 19; 20 E. R. 795, 
Subbarayudu v. Kotayya, 15 M. 389; 5 lnd. Dec. 
(n. s.) 623, Srimati MalHka Dasi v. Ratanmani 
Chakenjarti , 1 C. W. N. 49 referred to. • 

Where a transfer is void in law no question 
of equity as between the transferor and the trans¬ 
feree can arise, [p. 407, col. 2.J 

A declaration obtained in a suit for posses¬ 
sion is merely anci llary and is general ly unnecessary; 
but where the cause of action is • based upon 
a shadow cast upon the title of a person who 
is not entitled to consequential relief at the mo¬ 
ment, limitation must run from the date on which 
the challenge to his title commences, [p. 408, 
col. 1.] 

The principle of section 23 of the Limitation 
Act can have no application to a declaratory suit 
and there is no recurring cause of action for a 
declaratory relief, [p. 408, col. 2.] 

Plaintiff, a member of the family of. the 
founder of a charitabe waqf, sued for a de¬ 
claration that the defendant had no proprietary 
right in the waqf properties and that a 
mortgage bond executed by him in respect 
to those properties and the auction-sale follow¬ 
ing thereon were illegal and inoperative: 

Held, (1) that consequential relief being clearly 
available to the plaintiff, he was not entitled to 
a mere declaration; [p. 406, col i.J 

Deokali Koer v. Kedar Nath, 13 lnd. Cas. 427; 

16 C. W. N. 838; 39 G 704, followed. • 

Ashraf Ali v. Mohammad Nurajjama, 49 lnd. 
Cas. 333; 23 C. W. N. 115, distinguished. 

(2) that the suit was governed by Art. 120 
of the Limitation Act and having been brought 
more than o years from the date of the aliena¬ 
tion was time-barred, [p. 408, col. i.j 

Thazhe V it III Pantheeradi Ananda Varar v. 
Kavumpreth I Hath Vasudevan Nambudiri, 8 Iud. 
Cas 357 ; 3 M. L. T. 249; \1910) M. W. N. 59 j, 
followed. 


Appeal from the decision of the 
Judge, Cattack, dated the 28U1 Sept- 
1920. 

M . Z>. N. I).is, for the Appel!; 1 . 1. 
Mr U. N. Bis-"-, for t ie R„->pon« 
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JUDGMENT 


Mullick, J. — Suit No. 746 of 1910 out cf 
which this appeal arises relates 1o a 12 
annas 6 pies share in Taluk Kamong 
Zemindaii, bearing Tauzi No. 1451, and 
to a 1 anna 6 pies 17 kranis' share ir: 
Taluk. Gobindpur Zemindari, bearing 
Tauzi No. 1844, in the district of 
Cuttack. The properties are alleged by 
tfie plaintiff, Muhammad Pahimul Huq, 
the sen of Maulvi Enamul Haq, to 
be the subject of a waqf created by his 
ancestress, Musammot Asmatur.nissa, by 
a deed dated the 31st JanuaTv 1848, for 
the endowment of a mosque and khanka 
in Mauzu Farhattabad, appointing 
herself as the lirst mutwalli, and, as her 
successor, her husband, Maulvi Muham¬ 
mad paruk, by whom the properties had 
been conveyed to her by two hibaiiamas, 
dated the jst September 1836 and the 
14th October 1840, in lieu cf deferred 
dower. It is alleged that Asmatunnissa 
was succeeded by Muhammad Paruk, 
who was succeeded by his son, Muhammad 
Kama! alias Muhammad Paik, who again, 
upon his death, was succeeded by his eldest 
«icn, Abdul Gunny, defendant No. 3, in 
this suit. The plaintiff is the son of Itnamul 
Haq who was Muhammad Faruk's step¬ 
brother. He does not claim to be the 
mutwalli but as a member of the founder's 
family asks for a declaration that the de¬ 
fendant No. 3 had no proprietary right in 
the properties in suit and that a mortgage- 
bond in respect thereof, dated the i8tli May 
1900 in favour of defendant No. 1 and de¬ 
fendant No. 2 and the auction-sale follow¬ 
ing thereupon, dated the 15th August 1007, 
are illegal and inoperative. It is admitted 
that the defendant No. 3, Abdul Gunny, 
mortgaged both properties to defendants 
Nos. 1 and 2 on the i8tli May 1900, and 
that in execution of the decree obtained 
on the mortgage, the mortgagees took 
possession on the 5th February 190*, and 
1 hat they subsequently sold property 
No*. 2 to the defendant No. 22, who is Sita- 
nath Rov, sJubait marfatdar of Sri Hanu- 
man Jiu Tliakur. The second declaration 
which the plaintiff seeks runs as follows: 

"That the possession of the defendants 
Nos. 1 and 2 is that of a trustee and they 
ought not to have any connection with ti e 
property in claim inasmuch as they are 


not mutwalli s and are unfit to act as such.* 

I11 the plaint there were three other pray¬ 
ers as follows: 

“(Ga) That if the Court considers that 
the plaintiff is fit to act as mutwalli then 
it may be decided that the disputed prop¬ 
erties may be managed by the plaintiff 
for the purpose of discharging religious 
duties in connection with the aforesaid 
Farhattabad Mosque; 

(Gha) that if the Court so consideis 
it may settle any other scheme for the 
management of the disputed properties for 
the benefit of the masjid , and 

(Cha) that any other relief may be 
granted to the plaintiff which the Court 
considers fit.” 

These prayers were considered by the 
learned Subordinate Judge to be for con¬ 
sequential relief within the meaning of 
section 42 of the Indian Specific Relief 
Act, and, upon the plaintiffs refusing 
to pay ad valorem Court-fees thereon, 
the Court, bv an order, dated the 1st Sep¬ 
tember 1920, directed that they should 
be deleted. 

The suit was defended at first by defend¬ 
ants Nos. 1 and 2 and upon their pleading 
that it could net proceed in the absence 
of defendant No. 22, the vendee of property 
No. 2, the idol Sri Hanuman Jiu, was 
added as a party through his marfatdar 
Sitanath Roy who has also filed a written 
statement. 

The Subordinate Judge finds that the 
waqj created by Asmatunnissa was valid 
and operative and that as the plaintiff hrs 
declined to ask for any consequential re¬ 
lief t he s uit i s v ot mail t ainable by reason 
of the provisions of section 42 of the Speci¬ 
fic Relief Act; lie also finds that the 
suit is barred by the rule of six years’ 
limitation. He has accordingly dismissed 
the suit and the plaintiff appeals. 

Tr.ere was another suit tried jointly 
with this suit, namely, Suit No. 112 
of 1919 in regard to the same properties 
in which the plaintiff, Abdul Sakur, 
claimed to be the mutwalli of the waqj 
upon appointment by Abdul Gunny, 
three or iour years before the suit. In 
that suit he, in addition to the 
declaration mentioned above, claimed re¬ 
covery of possession. Tre learned Sub¬ 
ordinate Juoge found that the suit was 
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properly framed but that as Abdul Safcur 
^ had not established that he had been 
“ appointed mutwalli by his father, Abdul 
Gunny, he was not competent to main¬ 
tain it. In the course of the trial Abdul 
Gunny died and Abdul Sakur asked leave 

^ m 1 f nd th e plaint by adding a claim 
that he was entitled to succeed to the 
post of mutwalli as the eldest son of Abdul 
Gunny. That prayer for amendment 

was not allowed and in the result the suit 
was dismissed. 

There was a third suit. No. 244 of 1010, 
in which the plaintiff, Muhammad Fahimul 
Haq, asked for declarations similar to those 
in. Su t No. 746. That suit was also dis¬ 
missed. As there are no appeals against 
•decrees in suits Nos. 112 and 244 we are 
no ^ longer concerned with them. 

. only question, therefore, for de¬ 
cision is one of law, namely, whether Suit 
No. 746 is maintainable. 

‘ 'faking the position most favourable 
to the appellants and assuming for the 
moment that notwithstanding the cross- 
objections of the respondents the trust 
in regard to the mosque was in respect 
of specific properties for a specific purpose, 

* v , a, - id J|"-} der Muhammadan Taw 
'aid that the transfers made by Abdul 

Gunny in favour of defendants Nos. 1 
and 2 and, therefore, also the sales by de- 
fendants Nos. 1 and 2 in favour of defend- 
ant No. 22, were invalid, the sole question 
Vi*. dec,sl ob is whether the plaintiff, 
Muhammad Pahimul Haq, is entitled to 
tbe declarations which he seeks. 

Not being the mutwalli, even though he 
is a member cf the family of the founder 
he is no better than a member of the pub¬ 
lic interested in the trust audit was open 
to him to bring p suit under section 02 
o the C.VjI Procedure Code for the 

° f the trustee > the appoint- 

nmnlr/ a • nCW , trilstee * the vesting of 
P t f y ln th e trustee for the settl- 

reLfc 0t a sclleme and for the other 

bla ntif f a ^ lerated iu that sec t*on; but the 
in * m t not ta ^ eu that course and, 

1 m/ opinion, the learned Subordinate 

ibttn n as /! gh ; in lloldi »g that he can 
less he o.i. e lef r llnder tlle general law un¬ 
tile shnnl^f 3 for cohsequential relief in 

suit cie P prJv re ff° V 1 ly of .Possession. His 

} offends against the express 


BAIXAV Ghosh. 

provisions of section 42 of the Specific 
Relief Act. ^ 

It is now settled that a beneficiary ef 
a trust in respect of a Muhammadan waqf 
interested in the maintenance of a mosque 
or other charitable institution may, 
without having recourse to the provisicrs 
of r. 8, O. I., Civil Procedure Code, 
and without suing in a representative 
capacity on behalf of the other beneficiaries, 
sue for recovery of possession of property 
wrongfully alienated by the trustee and 
for the incidental declaration that the prop¬ 
erties are the subject of the trust and that 
they cannot be alienated. It is true that 
in Delrus Banoo Begum v. Nowab Swd 
Asgur Alt Khan (1) it was held that 
in respect of a property which is subject 
to the provisions of Act XX of 1863 
no suit could be brought by a beneficiary 
without the leave of the principal Civil 
Court as required by section 18 
of the Act. But that decision was virtually 
overruled in Jan Alt v. Ram Nath (2) where 
it was held that the plaintiff in such a suit 
may sue without obtaining permission 
under section 18 of the Religions Kndow- 
menls Act but lie must sue in a repre¬ 
sentative capacity after complying with 
the provisions of section 30, Civil Proce¬ 
dure Code of 1882, which corresponds to 
r. 8, O. I, of the present Civil Pro¬ 
cedure Code; a still wider view has been 
taken in the later ruling of the Allahabad 
High Court in Zafaryab A li v. Bakhlawav 
Singh (3) and in a Full Bench decision 
of the same Court in Jawahra v. Ah bar 
Husain (4). The judgment of Mai,mood, 

J., in this I<ist mentioned is c!cor 

ciUthority fcr the proposition that the trust 
property vests in God and the right or a 
Muhammadan who is entitled to use a mos¬ 
que to bring a suit for the recovery of prop¬ 
erty belonging to it is comparable to o 
right of suit in respect cf a private r-.f.d 
winch many persons have a right to use. 
Fverv ftiussu.Rian v. ho derives rnv Lertfit 
fr-m such a waqf is entitled to maintain 


(1) 

(ri 


21 


15 B. L. Ri 167; 23 w. R. 453. 

8 C 32, 9 C. h. R. 433; 4 i n d. Dec. (n. 


5.1 


(K. ( V < A 32 497: A: W - N - (,883 > W 3 I«d. 

<n! V b/’* (I88 <> ^ I»d.Dec. 
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an action against trc mutwalli to establish 
his right thereto or acair.st a trespasser 
to recover any portion of the waqf property 
which has been misappropriated, without 
joining any other person who may parti¬ 
cipate with him in the benefit. It 

.is cle'.-r that, if the mutwalli himself is 
the offender or if he is unwilling to 
act, the beneficiary must have the power 
to recover the property. This also 
was the view taken . i:s Kazl Hasson 
v. Sagun Bqlkrlshm (5,). The jndgmej 
r»f Parse s, J., in tliatcase is *.l^ar authority 
for the proposition that a right of suit 
for a declaration and for the reco¬ 
very of the property for the benefit 
of the trust will lie. Ranade, J., the 
other member of the Bench, was of 
opinion that the suit was maintainable 
for the declarator}' relief which was the 
principal cause of action and that the relief 
as to prssession might also be claimed 
under certain ciicuni star res if it was 
proved that the plaintiff had succeeded 
to the office of the mutwalli or was ierctrir g 
service at the mosque. The main question 
argued before the Hon'ble Judges was 
whether the suit could be brought without- 
resorting to the procedure of section 539, 
Civil Procedure Code of 1882, and on a 
careful reading of the judgment of Ranade, 
J., it would appear that he did not h. ld 
that if there was consequential relief open 
to the plaintiff, the plaintiff was entitled 
nevertheless to ask for a mere declaration. 
,1 think what that learned Judge intended 
to hold was that if it should turn out 
that the plaintiff was not, under the circum¬ 
stances, entitled to recovery of possession 
then a suit for a mere declaration would 
be ; this was also the interpretation put. 
upon his decision by Dundas, J., in the 
Lahore High . Court in Afiman v. Hamid * 
uddin Husain (6;. 

The question then is whether cor se¬ 
quential relief being clearly available to 
the plaintiff in the present suit,heisentitled 
to a mere declaration. In my opinion 
he is not so entitled, and 7 rely upon' the 
observations of Jenkins, C. J., in Deokali 

l « 

(5) 24 B. 1701 1 Bonn L. K. C49; 12 Ind. Dec 
Is. S.) 651 

(6) 51 Ind C«s. 799; 58 P. \V, R. 1909 


Koer v. Kcdar Nath (7), where the 
Jean ed Judge defii.es the scope of section 
42 of tLe Specific Relief Act as follows : 
“The limit imposed by section 42 of the 
Specific Relief Act is on decrees which are 
merely declaratory and dees not expressly 
extend to decrees, in which relief is ad¬ 
ministered and declarations are embodied 
as introductory to that relief. For 
such declarations legislative sanction is not 
required ?.s they rest on long established 
practice. But for all that the Court 
should be circumspect and even chary 
as to the declarations it makes; it is ordi¬ 
narily enough that relief should be granted 
without the declaration." 

The decision of tlieir Lordships of the 
Calcutta High Ccurt in Askraj Ail v. 
Mohammad Nnrajjatna (8; would seem 
to offend against this principle, tut tie 
circumstances of that case uere peculiar. 
There the plaintiffs, who were worshippers 
at a mosque, which was waqf property, 
sued for a declaration that tie slieratiers 
made by the mutwatli ueie void audit opera 
tive and for a deciee for khas pcss.es.skn 
with me c ne profits either in favour cf 
the plaintiffs or the mutwalli. The prayers 
for khas possession ai d mesne profits 
were disallowed and the plaintiffs were satis¬ 
fied with a mere declaration. Or seen d 
appeal by the contesting defendert tie 
High Court held that asuit by a worshipper 
was maintainable end tley dismissed tie 
appeal. There was no cross-appeal by tie 
plaintiffs in regard to the consequential re¬ 
lief and, under the circumstances, the Court 
had no option but to maintain tie eccue 
of the Court below in tl e fc*im it was pass¬ 
ed. That decision, however, dees not 
seem to be authority for the proposition 
that a Court can give a decree in viola¬ 
tion of the pro vis* ox s of section 42 of 

the Specific Relief Act. 

It is argued before us that,even trough 
section 42 might be a.bar, that secticnisrot 
exhaustive and that, apart frem statutory 
authority, the general law entitles ti e plair- 
tiffto a declaration. In my opinion there is 
no substance whatever in this contention. 
It is now well settled that t he pov\er of Ccurls 

(7) 15 Ind. Cas. 427J 16 C. W N. 838; 39 C. 

70d. 

(8) 49 Ind. Ca» 3551 23 C. W N U 5 * 
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in India to entertain suits of a civil na¬ 
ture does not carry with it the general 
power of making declarations, except in 
so far as such power is expressly covered 
by Statute. In Strimathoo Moothoo Vijia 
Ragonnaiah Ranee Kolandapuree Natchiar 
v. Dorasing Tever (9) their I.crdships 
of the Judicial Committee in stating the 
li.story of declaratory decrees in India 
and in construing section 15 of the Civil 
Procedure Code of 1859 » observed as fol¬ 
lows: “Nor does any Court in India, since 
the passing of the Code, seem to have con¬ 
sidered that it had the power of making 
declaratory decrees independently of that 
clause," and their lordships finally held 
that a declaratory decree could not be made 
uiless there was a right to consequen¬ 
tial relief capable of being had in the same 
Court or in certain cases in some ether 
Court. It may be contended that if a 
beneficiary is permitted to sue for recovery 
of alienated trust property and to ask 
the Court to deliver it to the offending 
mutivalli the Court will in effect be assist¬ 
ing in a fraud upon the alienee and 
in violating the general principle that a 
grantor cannot derogate from his grant. 
That certainly appears at first sight to 
be a contention worthy of some attention, 
but the decided cases all show that the 


where the Court went so far as to hold that 
a hereditary dharmaharta cf a temple, 
who had assigned his office to a zemindar 
and consented to a decree beirg passed on 
the footing cf such assignment , is compe¬ 
tent nevertheless to brirg a suit to set 
aside a Court sale of temple lands, treating 
such assignment as a nullity. To the same 
effect is Srimati Mallika Dasi v. Ratan - 
mani Chakervarti (12) where a shebait who 
had mortgaged his priestly office with the 
emoluments was permitted to plead as a 
defence to a suit by the mortgagee that 
the transfer v. as void and inoperative. 
The general principle in these cases is that, 
where the transfer is void in law, no ques- 
tior of equity as between the transferor 
and the transferee can arise. 

The learned Vakil for the appellant 
finally asks that he may be permitted 
to amends his plaint as' to Include a 
prayer for consequential relief. In my 
opinion that prayer cannot be allowed 
at this stage in particular as the prayers 
{Ga), ( Gha) and {Cha) which related 
to consequential relief were deleted in conse¬ 
quence of his laches in the Trial Court. 

The learned Vakil also asks that we 
should consider the prayer ( Kha ) as a pray¬ 
er for consequential relief. That clause 
runs as follows:— 


Courts have paid more regard to ti e pro • 
tection of the trust than to the protection 
of the alienee and it is new settled that 


even if the grantor has himself been impli¬ 
cated in the abuse of the trust the Courts 
will interfere at his instance to prevent 
a repetition of the abuse though his pre¬ 
vious conduct might be a reasen for ex¬ 
cluding him from the administration of 
the trust property. In Juggut Mohini 
Dossec v. Sokhce money Dossce (10) thier 
Lordships of the Judicial Committee ob¬ 
served that they would not decline to 
pretect the property and leave it further 
exposed to loss and decline to make a de¬ 
claration. that it is trust property merely 
because they would not trust the plaintiff 
with its administration. That case was 


followed in Stibbarayudti v. Kctavva (it 

(9) 2 I. A. 169: 15 B. L. R. 83; 23 W.~R. 31 4; 

3 Sar. P. C. J. 456 (P. C.). 4 

(10) 17 W. R. 4 t; l4 M. I. A. 289; 2 Suth. P. 
C. J. 512; 3 Sar. P. C. J. 23; 10 B. L. R. I9; 2 o 

E. R. 795. 


“ That it may be declared that 
the possession of the defendants 
Ncs. i and 2 of the property in 
claim is that of a trustee aid that 
they ought not to have any connection with 
the property in claim inasmuch rs tley 
are not mutwallis and are unfit to act as 
such." 

In the first place, it is quite clear that the 
defendants Nos. 1 and 2 being Hindus 
cannot be mutwallis of the trust property. 
In the second place, the words, “ought 
not to have any connection with the prop¬ 
erty in claim’’are vague and do not amount 
to a request for recovery of possession. 
The plaintiff throughout prosecuted his 
suit as a suit for a mere declaration afid it 
is too late in the day to contend that the 
suit complied with the provisions cf sec¬ 
tion 42 of the Specific Relief Act. 

Therefore, on the question wletlor [] q 


(11) 15 M. 389} 5 Ind. Dec. (n. s.) 623. 


(12) 1 C. W. N. 493. 
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suit is maintainable I am cf opinion that 
the decisior cf the learned Subordinate 
Judge must be affirmed and that the suit 
has been rightly dismissed. 

• As to limitation, it is contended on behalf 
of the respondents that the suit is baned 
by six years’ limitation which runs from 
the date of alienation. That view is, in 
my opinion, correct. Article 120 of the 
Indian Limitation Act applies and the 
judgment of their Lordships of the Madras 
High Court in Thazhe Vittil Pantheeradi 
Aftanda Varar v. Kavumpreth Illath Vasu- 
devanN ambudiri (13), though very shortly 
reported, is clearly to the point. There 
the manager ot a Hindu endowment sued 
for a declaration that certain alienations 
were void. It was held that the cause 
of action dated from the date of the patia 
by which the alienation was made, and that 
as more than six years had elapsed since 
that date the plaintiff's suit should be dis¬ 
missed although the right of the dewasuam 
to the property might not be barred. 

The learned Vakil for the appellant con¬ 
tends that if a suit for possession and de¬ 
claration is maintainable by the succes¬ 
sor of a mutwalli in respect of alienations 
made by the mutwalli before his death and 
the period of limitation is twelve years, 
it shou’d follow a fortiori that a suit during 
the lifetime of a mutwalli by a beneficiary 
or by the mutwalli himself cannot be barred; 
and that, in any event, the period of limi¬ 
tation should not expire till six years 
from the death of the mutwalli. In my 
opinion this argument is fallacious. 
The declaration obtained in a suit for pos¬ 
session is merely ancillary and is 
generally unnecessary; but where the 
cause cf action is based upon a shadow 
cast upon the title of a person, who is not 
entitled to any consequential relief at the 
•moment, limitation must run from the 
date on wliich that challenge to his title 
.commences. If the learned Vakil's argu¬ 
ment is correct then the death of the 
mutwalli can make no difference and there 
ought to be no limitation at all. Cases 
.coming under Art. 134, for recovery 
of possession after the death of a trustee, 
have no application to the present case. 
The question was considered at some 

(13) 8 Inch Cas 357; 8 M. I<. T. 249;(i9io) f M. 

W. N. 594. 


length in Chidambaranatha Thambiran v. 
Nallasiva Mudaliar (14). In that case 
a beneficiary sued for recovery of prop¬ 
erty wrongly alienated by a Hindu, ar.d 
sectiofi 120 of the Limitation Act was 
set up as a bar and the Court held that 
either Art. 134 or 144 of the Limitation 
Act would be applicable os the suit wes 
one for possession ar c! not for a mere de¬ 
claration. 

It may, perhaps, be contended on the 
authority of Chukkun Lai Roy v. Loli Mohan 
Roy (15) that in the present case tie riglt 
of suit is a continuing right ar.d that, so 
long as the plaintiff's right to the property 
continues, the suit cannot be barred by 
limitation. Although certain observa¬ 
tions in Chukkun Lai's case (15), which wcs 
a suit for the construction of a Will 
by a reversioner, may seem to support 
this view, I think with great respect 
that, if it was intended to lay down ti e 
general proposition that there is a contin¬ 
uing right to a declaratory decree in res¬ 
pect of property so long as the right to tie 
property is not extinguished, the prepo¬ 
sition is too widely stated. The principle 
of section 23 of the Limitation Act, which 
deals with continuing wrongs, can have 
no application to a declaratory suit and 
there is no recurring cause of action for 
a declaratory relief. It is to he noted 
that the decision in Chukkun Lai's 
case (15) has been reversed by the Privy 
Council in Lai it Molun Singh Roy v. 
Chukkun Lai Roy (16) on another point. 
Their Lordships did rot consider the ques¬ 
tion of limitation but I venture to think 
that limitation began to run when tie 
defendant did the first act prejudicial to 
the plaintiff’s title. 

In any event, the facts of the present 
suit are different and it is, in my, cpinror, 
clearly barred by limitation as it wrs irsti- 
tuted more than six years after the date 
of the alienation. 

The result is that the appeal is dismissed 
with costs. 

Boss, J.— I agree. , , 

k. s. D. & n. h. Appeal dismissed. 


(14) 42 Ind. Cas. 366; 41 M. 124; 33 L. J 
6 L. W. 666; 22 M. L. T 218. 

(jci 20 C. 906; 10 Ind. Dec. (N. S.) 609. 

(16) 24 C. 834; 24 I. A 76;C W. N. 387J 
7 Sar. P. C. J. 155:12 Ind. Dec. (N. S.) 1224 (P. C.J 
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Present: —Mr. Kanhaiya Lai, J. C. 
MATA GHULAM SINGH— 

PLAINTIFF— APPEEEANT 
versus 

SITAL PR ASAD— Defend ant- 

respondent. 

, Civil Procedure Code (Act V of 1908), O. 
XXXII, r. 3— Minor — Guardian ad litem, 
appointment of — Presumption—Irregularity in ap¬ 
pointment of guardian, effect of. 

Where the Court by its action has given its 
sanction to the appearance of a person as the 
guardian ad litem of a minor defendant, the absence 
of a formal order of appointment is not 
necessarily fatal tothe proceedings, [p. 410, col. I.] 

Where a lawful guardian ad litem has been 
appointed for a minor defendant, any defect or 
irregularity in the procedure leading up to the 
appointment, cannot operate to render a decree 
passed in the suit in which the minor was repre¬ 
sented by such a guardian invalid, unless the 
defect or irregularity has had the effect of preju¬ 
dicing the interest of the miner or affecting the 
merits of the case. [p. 410, col. 2.3 

Walian v. Banke Behari Pershad Singh, 30 
C. 1021; 30 I. A. 182 ; 7 C. W. N. 774 ; 5 Bom. 
L . R. 822 ; 8 Sar P. C. J. 512 (P. C.), Munntt 
Lai v. Ghulam Abbas, 6 Ind. Cas. 788; 32 A. 

287 ; 11 C. E. J. 557 ; 12 Bom. E. R. 439 ; 14 
C. W. N. 744 ; 8 M. L. T. 57 ; 20 M. E. J. 59 * ; 
37 I. A. 77 ; 13 O. C. 123 (P. C.), Bam Brxchh 
Ramv, Tarak Tewari, 33 Ind. Cas. 805; 14 A. 

E. J. 589 and Sripal Singh v. Jagdish Narayan 
(Radhe Lai), 56 Ind. Cas. 313; 23 O. C. 39O; 7 O. 
E. J. 219 ; 2 U. P. E. R. (O.) 77, relied on. 

Hanuman Prasad v. Muhammad Ishaq, 28 A. 
137; 2 A. E. J. 615 ; A. W. N. (i 9 ° 5 ) 229 and 
Shivnath Singh v. Manohar Lai, 22 Ind. Cas. 
245 ; 16 O. C. 261, distinguished. 

Where it was found that an application accom¬ 
panied by the necessary affidavit had been made 
for the appointment of a person as guardian ad 
litem of a minor defendant and the person named 
in the application as the guardian had subse¬ 
quently appeared in Court and filed a compromise 
on behalf of the minor to which the Court had 
accorded its sanction, but the order of the Court 
appointing the guardan ad litem could not be traced 
on the record owing to the weeding out of papers: 

Held, that the presumption was that the pro¬ 
ceeding of the Court had been carried out regular y 
and in accordance wih law. and the decree passed 
in the case was, therefore, binding on the minor, 
[p. 410, col. 2.] 

Appeal against a decree of the Sub¬ 
ordinate Judge, Partabgarh, dated the 15th 
December 1921, confirming a decree of 
the Munsii, Partabgarh, dated the 18th 
‘April 1921. 


Mr. Ram Prasad Varnta, for the Appellant. 

Mr. Radha Kishen Srivastava, for the 
Respondent. 

JUDGMENT. —This appeal arises or.t 
of n suit brought by the plaintiff-appellant 
for the recovery of possession of certain 
property on the allegation that the father 
of the defendant-respondent wrongfully 
took possession of the same during the 
minority of the plain tiff-appellant. The 
plaintiff asserted that he attained majority 
in the month of Jeth 1918 and that the 
defendant had refused to give him pos* 
session. The defence was that tl e prop¬ 
erty in dispute had been mortgaged by 
Ajuahia Singh, the grandfather of the 
plaintiff, by conditional sale with Mata 
Prasad, the father of the defendant, in 
lieu of Rs. 129 on the 8th March 1897 
that Mata Prasad subsequently obtained 
a decree for foreclosure on foot of the said 
mortgage against the present plaintiff under 
the guardianship of his mother, Musam - 
mat Sughra Kuar, who entered into a 
compromise agreeing to pay the mortgage 
money within four months, that she did 
not pay the mortgage money and that 
the mortgage was in the end finally fore¬ 
closed in favour of Mata Prasad on the 
9th August 1907. The defendant further 
stated that the plaint ff wa.s about 12 years 
old when the suit to enforce the mortgage 
was filed against him, that the present 
age of the plaintiff was at least 26 years, 
tha.t the claim was barred by limitation, 
and that the decree for foreclosure was 
in any case binding on the plaintiff. 

The Court of the first instance did not 
go into the question of limitation and dis¬ 
missed the suit on the ground that Musam- 
mat Sughra Kuar, the guardian ad litem 
of the present plaintiff, had obtained the 
sarn tion of the Court to enter into a com¬ 
promise, with the mortgagee by agreeing 
to pay the decretal money within four 
months of the date of the decree and that 
the final decree for foreclosure obtained 
by the mortgagee on her failing to pay the 
mortgage-money was binding on the plain¬ 
tiff. It further found that the defendant was 
in any case not a trespasser and that the 
suit for his ejectment as such was not 
maintainable. The lower Appellate Court 
upheld that decree. It treated the final 
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decree for foreclosure as binding on the 
plaintiff, though no formal order of appoint¬ 
ment of M usammat Sughra Kuar as a 
guardian ad litem of the plaintiff owing to 
the weeding out of the papers was trace¬ 
able. It further refused to treat the pre¬ 
sent suit as one for redemption. 

It appears that the plaintiff was repre¬ 
sented in the previous suit by M usammat 
Sag hr a, Kuar as his guardian ad litem . 
The learned Subordinate Judge observes 
that owing to the weeding out of the papers 
it is not possible to say whether an order 
for appointment of Musammat Sughra 
Kuar as a guardian ad litem of the plaintiff 
was passed or not. Such an order must, in 
the ordinary course, have been passed on 
the application made for her appointment 
in the previous suit aceopmauied by an 
affidavit both of which had been weeded 
out. On the date fixed for the hearing 
of that suit Mnsammat Sughra Kuar 
actually appeared as guardian ad litem 
of her minor son and filed a compromise, 
agreeing to pay the decretal money 
within four months and the mortgagee 
agreed to exempt her from the costs of the 
suit. The compromise was entered into 
with the co.1 sent of the Court and from 
the fact that such sanction had been 
granted it may be inferred that every 
thing necessary had been done to have 
the minor properly represented by a 
guardian ad litem. In Walian v. Bankc 
Bchari Pcrshad Singh (i) their Lordships of 
the Privy Council observed that where 
the Court by its action had given its sanc¬ 
tion to the appearance of a person as such 
a guardian, the absence of a formal order 
of & appointment was not necessarily fatal 
to the proceedings. Even an omission to 
serve the minors concerned or their 
mother personally was treated as mere 
irregularit es covered by section 578 
of the old Code of Civil Procedure and 
not errors fatal to the suit. In M uunu 
Lai v. Ghttlatn Abbas (2) it was similarly 
held that the absence of an affidavit 
such as is required by the provisions of 

<i\ 7.0 C. 1021; 30 1. A. 182; 7 C. W. N. 774 ; 
c Bom. L. R. 822; 8 Sar P. C. J. 512 (P. C.). 

(2) 6 l\u\. Cas. 788; 32 A. 287; ; 11 C. L. J. 557: 

12 B0111. I.. R. 43'/- M \V. N. 744; 8 M. L. 

T 571 20 M. I/. J. 59 1 \ 37 I* A. 77; 13 O- C. 123 

(P. C-). 
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section 456 of the old Code of Civil Pro¬ 
cedure at the time the application for the 
appoiniment of a guardian is made, was 
not sufficient to render the proceedings 
illegal and void as against the minors 
on the ground that they were not properly 
represented therein. In that case an order 
was made by the Court appointing a person 
guardian ad litem of certain minors and 
their Lordships observed that that order 
being on the record the presumption was, 
in the absence of the evidence to the 
contrary, that every thing was regularly 
and properly done. In Ramlrichh Ram 
v. Tarak Tcwari (3) where the manager of 
a family had refused to act as a guardian 
ad litem of one of the minor members of 
the tanii’y and tic Court appointed the 
nazir as his guardian ad litem without 
issuing the notices required by O. XXXII, 
r. 3, of the Code of Civil Procedure 
and the Nazir did not put in any defence 
on behalf of the minor but the manager 
fully contested the suit, though without 
ucces.', it was held that, in tie absence of 
any proof of fraud or collusion or prejudice 
to the minor concerned, the right of the 
minor to set aside the proceedings in the 
suit on Uie the ground of an irregularity in 
the appointment of a guardian to represent 
him in that suit could not be sustained. 
In Sri pa l Singh v. Jagdish Na ray an 

[Radhe Lai] (4) it was similarly held that 
where a lawful guardian ad litem had been 
appointed, any deiect or irregularity in the 
procedure, leading up to such an appoint¬ 
ment could not operate to render a decree 
passed in a suit in which the minor was 
represented by such a guardian invalid, 
unless the defect or irregularity has l.ad 
the effect of prejudicing the interest of 
the minor or affected the merits of the 
case. It is not possible to say that no order 
appointing M usammat Sughra Kuar, a 
guardian ad litem of the minor, had been 
passed in that case. The presumption is 
that the proceeding of the Comt had been 
carried out regularly and in accordance 
with law and this presumption becomes 
stronger when it is found that an appli¬ 
cation and an affidavit such as is filed in 

(3) 33 Ind. Cas. 803 14 A. h. J. 5^9* 

(4) 56 Ind. Cas. 313: 23 O C. 396; 7 °* J* 

2191 2 U. P. L. R. (O) 77. 
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connection with the appointment of a 
person as guardian ad litem of a minor 
was on the record and that the guardian 
had subsequently appeared and filed a 
compromise on behalf of the minor to 
.which the Court had accorded its sanction. 

The decisions in Hanuman Parsad v. 
M uhammad Ishaq (5) and Shivfiath 
Singh v. M anohar Lai (6) to which 
the learned Counsel for the appellant 
has referred do not apply, because 
.in those cases it was definitely found 
.that no formal order had been passed 
appointing a guardian ad litem for the 
^ minor concerned. Here the presumption 
is that some such order had been passed on 
the back of the petition though, ovvin g to 
the weeding out of certain papers, it is not 
traceable. There is no allegation that the 
mother and guardian ad litem of the 
minor acted either fraudulently or with gross 
negligence to the prejudice of the minor. 

Moreover, if the allegation made by 
.the plaintiff in the plaint as to his age 
were to be taken to be correct, he must have 
been born some years after the mortgage 
was made and his mother could not have 
impeached the validity of the mortgage, 
even if it had not been made to pay the 
antecedent debts recited therein, The dec¬ 
ree passed in the suit for foreclosure is, 
therefore, in any case binding on the 
plaintiff. 

The appeal is dismissed with costs. 

. z. K. Appeal dismissed. 

(5) , 28 A.137; 2 A. L. j. 615; A. w N. (1905) 
229. 

(6) 22 Inch Cas. 245; 16 O. C. 261. 
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ALLAHABAD HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 55 of 1921. 

March 21, 1923. 

Present: — Sir Grimwood Hears, Kt., Chief 
Justice, Justice Sir p. C. Banner ji, 
Kt., Mr. Justice P'ggott, Mr. Justice 
Walsh and Mr. Justice Ryves. 
GHANSHAM SINGH— Plaintiff— 

App ell ant 
versus 

bhola Singh—defendant- 

respondent. 

Civil Procedure Code ( Act V of 1908), $. 11— 
Decrees, several, deciding same question between 

■parties—Appeal against one, competency of _ 

Res judicata. 

When it appears to an Appellate Court that there 
are two decrees arising out of two suits heard to¬ 
gether or raising the same question between the 
same parties cr arising out of two rppeais to a 
subordinate Appellate Court, and ouly one 
of such decrees is brought before it in appeal 
and there is nothing prejudicial to the appellant 
in the decree from which no appeal has been 
brought which is not raised and cannot be set 
right if the appeal which he has brought succeeds, 
the right of appeal is not barred by the rule of* 
res judicata, or at all, by reason of his failure to 
appeal from the decree which does not prejudice 
him. [p. 414, col, 1.] 

Zaharia v. Debi, 7 Ind. Cas. 156; 33 A. si! 

7 A. L. J. 861 (F. B.), distinguished. 

Damodar Das v. Sheuram Das, 29 A. 730; 4 
A. L. J. 5 8 7 : A. W. N. (1907) 245, approved. 

Balhari Pande v. Shiva Sampat Pande, 18 
A. I 4 . J. 40, Dahhni Din v. Syed A/i Asghur, 
7 Ind. Cas. 909; 33 A. 151; 7 A. L. J. 995, Anant Das 
v. Udai Blian Pargas, 19 Ind. Cas. 76; 35 A. 187; 
11 A. L. J. 214, Abdul Basit v. Ashfaq Husain, 
A. W. N. (1908) 211; 4 M. L. T. 172 and 1 lam- 
charan v. Lachman Pershad, 9 Ind. Cas. 667, over¬ 
ruled. 

Second appeal against the decree of the 
Second Additional Sub- Judge, Aligarh, dated 
the 21st August 1920. 

FACTS. —The plaintiff brought a suit 
for sale on the basis of a simple mortgage 
executed by the defendant. One of the 
pleas in defence was that the rate of in¬ 
terest (2 i er cent, per annum compoundable 
half-yearly) was entered in the deed without 
the knowledge of the defendant, that it 
was excessive, and not binding on him. 

The first Court allowed interest at the 
rate ment oned in the mortgage deed but 
in view of the fact that the mortgage-money 
had swollen to a high figure it did not 
give the plaintiff his costs. 
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Both parties appealed to the District 
Judge, the defendant complaining against 
the rate of interest and the plaintiff pray¬ 
ing for his costs. 

The District Judge allowed the defend¬ 
ant's appeal inasmuch as it reduced the 
rate of interest from compound to simple. 
He also allowed the plaintiff's appeal 
and awarded him costs in proportion to 
his failure and success. 

Two decrees were drawn up in the two 
appeals in the form prescribed by O. 
XXXIV, r.4. These two decrees, so far 
as the operative portions were concerned, 
were identical in terms. Both of them 
mentioned the decretal amount on failure 
to pay which the property would be sold. 

The plaintiff filed an appeal in the High 
Court against the decree which had cut 
down the rate of interest. He preferred 
no appeal against the other decree. 

A preliminary objection was taken to 
the hearing of the appeal. 

hilr.Panna Lai, for the Respondent in sup¬ 
port of the preliminary objection submitted: 
—The plaintiff has filed no appeal against 
t he other decree cf the District Judge. That 
decree has, therefore, become final between 
the parties and operates as res judicata . 
The hearing of the present appeal is, there¬ 
fore barred. If this appeal is heard and 
allowed, theTe will come into existence two 
decrees, inconsistent with each other, 
yet both binding on the parties. This 
will lead to anomalous results. 

[Banerji, J. —The other decree related to 
costs and had nothing to do with the mat¬ 
ter now befoTe us viz., the rate of interest j. 

Although it relates to costs yet it men¬ 
tions the decretal amount. If the High 
Court changes the rate of interest, and 
thereby the decretal amount, its decree 
will clasli with the other decree of the Dis¬ 
trict Judge.] 

fBanerji, J. —We have to look to the 
substance of the decree and not to the 
form, j 

If the appeal is allowed and the plaintiff: 
proceeds to execute the decree of this 
Court the defendant will come forward 
w th the decree of the District Judge and 
will say that under the terms of that decree, 
which is binding on the plaintiff, tie lafer 
cannot claim more than what is mentioned 


herem the ther hand, the plaintiff 

1 Str !" gth of the Hi § h Co^t decree 
_ 11 Ja V-n. the amount mentioned in that de- 

• n W 1 i 1 be an I rely on 

Pande V. Shiva Sampat Pantie 

v> Debt < 2 >’ Dakhni Din v. 
Syed Mi Asghar (3), Anant Das v. Udai- 

Husain a (5) aS ^ ^ Abdul Basit v - As! ‘/ a 9 
llr. Iqbal Ahmad, for the Appellant, was 

not called upon to reply but he pointed out 

he fact that both the decrees being pre¬ 
liminary none of them was capable of exe- 
entrnn. It would be the final decree that 
would be executed and, therefore, the 
apprehended anomaly could not happen. 

JUDGMENT. 

Mears, C. J., Piggott, Walsh and Ryves, 

appeal was referred to a Bench 
of five Judges to decide whether the 
appellant s right of appeal was barred by 
uliat has been called “the principle of 
res judicata "in accordance with a prelimi¬ 
nary objection taken by the respondent; 
or, in other words, whether the ruling in 
Zaharm v. Debi (2) applied to it, or 
whether, as the appellant contended, it 
was governed by the ruling in Damodar 
Das v. Sheoram Das (6) and in effect, 
therefor*., whether the latter decision was 
correctly reported as having been overruled 
bv the former. 


We are of opinion that there is no 
such bar, and that the prelim nary ob¬ 
jection fails. The facts are simple. The 
plaintiff sues upon a mortgage executed 
by the defendant in his favour on the 28th 
May 1914, and claims repayment of the 
principal amount secured, with interest 
thereon at the contract rate, or, in the al¬ 
ternative, sale of the mortgaged property. 
The Munsif decreed the claim but deprived 
the plaintiff of costs upon the ground that 
the rate of interest was excessive and that 
the sum due had swelled to an inordinate 
amount. From this preliminary decree both 


parties appealed to the Subordinate Judge 


(1) 18 A. L. J. 40. 

(2) 7 Ind. Cas. 156; 33 A. 51; 7 A.L.J. 861 (F. B.). 

(3) 7 Ind. Cas. 909; 33 A. 151; 7 A. L. J. 995 - 

(4) 19 Ind. Cas. 76; 35 A. 187; 11 A. I. J. 214. 

(5) A. W. N. {1908) 211; 4 M. L. T. 172. 

( 0 ) 29 A. 730; 4 A. I/. J. 587; A. \V. N. (1907) 
245 - 
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who varied the. decree by reducing the 
plaintiff's claim to one for simple interest 
only resulting in the sum of Rs. 488 and fur¬ 
ther interest pendente litc, and future 
interest up to the date of realization, and 
by awarding the plaintiff proportionate 
costs upon the amount due. He also direct¬ 
ed that each party should pay its own costs 
of the appeal. Two separate decrees were 
drawn up in the lower Appellate Court. 
This fact has given rise to the present diffi¬ 
culty. In spite of the absence from the Code 
of any provision enabling two cross-app- als 
from the same decree to be consolidated, 
the Appellate Court in such a case has 
inherent jurisdiction, in disposing of the two 
appeals, as the Court in this case did by one 
judgment so to mould its decree as to 
merge the result of the two appeals into 
one decree, representing the final adjust¬ 
ment of the rights of the parties on all 
the points raised, in a manner similar to 
the procedure adopted where there is one 
appeal, and cross-objections are made on 
behalf of the respondent. We have, how¬ 
ever, to deal with a case in which two decrees 
were in fact passed, the terms of which 
were identical, except as regards 
the contents of the memorandum 
of costs endorsed on each respectively. 
The difficulty of carrying out the proce¬ 
dure adopted by the lower Appellate Court 
in this case, and the practical objection to 
it, are sufficiently shown by a perusal 
of the two decrees. Though each is, ex 
hypothesi, intended to be independent of 
the other, and to be confined only to the 
separate appeal to which it relates, each 
in fact is framed in terms which refer to 
and operate upon both appeals, thereby 
defeating the object which the practice 
of drawing up two decrees must be pre¬ 
sumed to be intended to achieve. So far 
as concerns the decree drawn up in the 
plaintiff's appeal to the lower Appellate 
Court, both parties were satisfied. The 
plaintiff achieved his object by obtaining 
an order in his favour awarding him pro¬ 
portionate costs, and the defendant did 
not appeal against this. The present 
appeal is brought by the plaintiff against 
the decree drawn up in the defendant’s 
appeal to the lower Appellate Court which 
reduced the amount of his claim as award¬ 
ed in his favour by the Trial Court. 


It is the absence of any appeal by the 
plaintiff from the decree in his own favour 
in the lower Appellate Court, whuh, 
except in so far as it repeats the reduced 
amount of the claim, contains nothing to 
his prejudice that is said to create a bar 
to his present appeal. In other words, 
the very decree against which he appeals 
is sought to be used against him as a bar 
to his right of appeal against it. So stated, 
the objection is contrary to justice and 
common sense, and must, therefore, b* fal¬ 
lacious. 

The three-Judge decision relied 
upon, Zaharia v. Debi (2), certainly did 
not decide this. In that case there were 
two suits by two independent plaintiffs 
asserting inconsistent titles to the same 
right. One unsuccessful plaintiff appeal¬ 
ed, but * e did not appeal against the de¬ 
cree in the suit by the successful plaintiff 
which ha l been passed against him as 
defendant. He left outstanding a final de¬ 
cree which so far affected his claim on the 
merits to his prejudice as to put an end to 
it altogether in favour of the other party. 
It would appear that the High Court, as 
the Appellate Court in that case, might have 
dismissed the appeal upon the merits, un¬ 
less the appellant was willing to bring up in 
appeal the other decree which prejudi¬ 
cially affected his right and that it ' was 
not really necessary to invoke the doctrine 
of res judicata. The case of Damodar Das 
v. Sheoram Das (6) was a very diferent 
case, substant;ally resembling the present 
case. In our opinion it was rightly de¬ 
cided, and not being in pari materia with 
the case of Zaharia \ . Debi (2) cannot be 
said to have been overruled bv that case 
In Damodar Das v. Sheoram Das (6) the 
Court rightly treated the two decrees as 
being in substance one, though drawn up 
m dup ica'e. But it is clear from the sub¬ 
sequent cases, and from the authorized 
report in # Zaharia v. Dabi (2) 

that Zaharia v. Debi ( 2 ) has been 

laying down a general rule to 
be followed in all cases in which an uuat)- 

pealed decree passed in contemporane ms 
proceedings arising out of the same dis- 
pute is outstanding in the lower Ap-oeiiate 
Court. It. therefore, becomes necessary 
to lay down once and for all ti.c practice 
which should in future bind the Court and 
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to negative tbe general applicability of the 
rule in Zaharia v. Debi (2). 

W.tliout differing from that decision as 
applied to the facts of that and cognate 
cases, we are of opinion that some of 
the reasoning and dicta contained in the 
judgments went further than were ne¬ 
cessary, or than we ourselves are prepared 
to go, and that they have been misapplied 
in some of the subsequent cases. Where 
it appears to an Appellate Court that there 
are two decrees ar sing out of two suits 
heard together or raising the same question 
between the same parties, or arising out 
of two a peals to a Subordinate Appellate 
Court, and only one of such decrees 

is brought before it in appeal, and 

there is nothing prejudicial to the 
appellant in the decree from which no 
appeal has been brought which is not 

raised and cannot be set right if the 

appeal which he has brought succeeds, 
the right of appeal is not barred either by 
the rule of res judicata, or at all, by reason 
of his failure to appeal from the decree 

which does not prejudice him. It would be 
indeed wrong for an appellant to appeal 
against a decree which did not prejudice 
him and to wh eh he did not object or 
to appeal against two duplicate decrees 
where an appeal against one of them would 
b? sufficient and lie is certainly under 
no obligation to do so. The ultimate riglts 
of the parties must be adjusted and re¬ 
gulated accord ng to the final decision of 

the last Court of Appeal. 

It follows from this that we hold that Da- 
modar Das v. Sheoram Das (6) was rightly 
decided, and that the following Abdul Basil 
v. Ashfaq Husain (5), Dxkhni Din v. 
Syed All Asghar (3), Ramcharan v. 
Lack man Pershad(y), Anant Das v. Udai- 
bhan Pargas( 4) a d Balhari Pande v. Shiva 
Sampat Paid: (1) must be treated as 

being no longer law. 

No doubt, the present case is a particu¬ 
larly strong one. The decree under appeal, 
which is a counterpart of the decree unap* 
pea’ed, is a prelim nary decree in a mortgage 
suit. It is established law that when a 
prelim liny decree has been modified on 
appeal, the final decree must follow the ap- 

(;/ J 1ml. Ca?. 0O7. 
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pellate decree. It would be indeed strange 
if the existence of a duplicate preliminary 
decree in the same suit were a bar to an 
appeal against such preliminary decree. 

Banerji, J.—An objection has been taken 
to the nearing of tins appeal on the ground 
tfiat the appellant has not appealed from 
the decision by the lower Appellate Court 
of a connected appeal both of which were 
decided by the same judgment. The cir¬ 
cumstances under which He objection 
arises are these. The plaintiff-appellant 
brought a suit for sale on a mortgage. 
The defendant contested the suit on the 
ground among others that the amount 
of interest claimed was ex essive. The 
Court of first instance overruled this plea 
and decreed the claim fer interest but it 
disallowed costs to the plaintiff as the amount 
of interest had swelled to a large figure. 
Both parties appealed from this decree, 
the plaintiff, on the question of costs and 
the defendant on the question of interest. 
The defendant's appeal was No. 459 and the 
plaintiff’s appeal was No. 4 Go. Both the ap¬ 
peals were disposed of by the same judgment k 
The lower Appellate Court allowed loth the 
appeals reduced the amount of interest 
awarded by the First Court but allowed 
costs to the plaintiff. The plaintiff’s Appeal 
No. 460 was thus decided in his favour. 
He accepted the decision and did not appeal 
jrom it. As the other Appeal No. 459, 
which related to interest, was decided against 
him he preferred the present appeal from 
the decision in Appeal No. 459. It is con¬ 
tended that as both appeals were decided 
by the lower Appellate Gourt by the 
same judgment and the plaintiff has not 
ippealed from the decision in Appeal No. 
460 the present appeal is not main¬ 
tainable. In support cf this contention 
the Full Bench case of Zahar ia v. Debi 
(2) has been relied upon. In my judgment 
that case has no bearing on the present 
case and the objection urged on behalf of 
the respondent is untenable. The question 
before us is whether the plaintiff is preclud¬ 
ed from maintaining the present appeal 
by reason of his allowing the decision in 
the connected appeal to become final and we 
are not called upon to decide whether the 
ruling in the case of Zahar ia v. Debi (2) 
or that in the case of Da modar Das v. Sheo- 
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tarn Das (6) is right. The case last mention¬ 
ed was not relied upon by Mr. Iqbal 
Ahmad on behalf of the appellant though 
it is referred to in the order of reference 
to the Full Bench. In my judgment, 
where the same question in issue arises 
between the same parties or between persons 
through whom they claim in two suits or 
two appeals the party against whom 
the question or issue is decided is bound 
to appeal from the decision in both tne suits 
or appeals, and if he allows the decision 
in one of the suits or appeals to stand un¬ 
reversed and to become final he is preclud¬ 
ed from maintaining the appeal preferred 
by him from the decision in one of the 
suits or appeals only where an issue has 
been decided between the same parties or 
their predecessors-in-title in two suits or 
appeals the decision, if unreversed, is bind¬ 
ing on the parties. If the party to whose 
prejudice the question has been decided 
allows the judgment in one of the cases 
to become final, and, therefore, binding on 
him, the Court cannot, in the other case 
or appeal, go behind the decision which 
has become final and the necessary result 
is that the appeal in which the same ques¬ 
tion is sought to be re-opened cannot 
be sustained. This is what was held 
in the case of Zahar ia v. Debi (2). In 
thit case t'.vo rival suits for pre-emption 
in respect of the same sale were brought 
by two claimants each of whom asserted 
as against the other, that he had a para.- 
mount title to pre-empt. The cla'm of 
one of the two rival plaintiffs was de, reed. 
The defeated plaintiff appealed from the 
decision in one of the suits and the judgment 
and decree in the other suit thus became 
final as between the parties. It was held 
that as the same issue had been raised and 
tried in both the suits and the decision of 
it in one suit became final as between the 
parties it operated as res judicata and the 
issue could not be re-opened and tried in 
the appeal preferred by the party against 
whom the issue had been decided. I fully 
agree with this decision and I can find 
nothing in the judgment of Stanley, 
C. J., who delivered the main judgment in 
the case, from which one may dissent. This 
case does not, in any way, support the 
contention of the respondent. The ruling 
jn Dam0dar Das v. Sheoram Das (6) was 


not rlied upon by the learned Advocate 
for the appellant and we are not called upon 
to pronounce any opinion as to the cor¬ 
rectness or otherwise of the decision in that 
case. If it 1 e deemed to have laid down any 
rule rf law inconsistent with the decision 
in Zaliaria v. Debt (2), I am not prepared 
to follow it. No reason is stated in the 
judgment for overruling the objection 
taken in that case. If the learned Judges 
intended to hold that no plea of res judicata 
could be raised merely because one judg¬ 
ment was delivered in the two cases, as 
held by the Calcutta High Court in one of 
the cases cited in the judgment, I am 
unable, with great respect, to agree 
with them. In the present case the 
only question which was decided in the 
appeal preferred to the Court below by 
the plaintiff, viz., Appeal No. 460, was the 
question of costs and that was decided 
in the plaintiff's favour. He had, therefore, 
no occasion to appeal ag .inst the decision 
in that case and his omission to appeal 
from that decision does not bar his present 
appeal. No issue was decided in Appeal 
No. 460 which was adverse to him and no 
issue which arose and was decided in that 
appeal arises in the appeal now before us. 
There is, therefore, no bar to the heaving 
of this appeal. The difficulty which arises 
in this case is due to the fact that one de¬ 
cree only was prepared in both the appeals 
and a copy of that decree was filed in. each 
case. This, however, did not entitle the 
plaintiff to appeal from the decision in 
the appeal in which he was the successful 
party. As the suit was a u ortgage suit 
and only one decree could be passed in 
it, the decree drawn up by the Court 
below was the decree which was the 
result of the decision in the two appeals 
before it. We must look to the substance 
and not to mere form. Any ruling which 
militates against the view enunciated 
in this case cannot be followed. I would 
overrule the objection taken on behalf 
of the respondent. 

Order accordingly. 

m. A. a. & N. H. 



Indian cases, 

GOPALASAMV IYENGAR V, NUMMACBI REDDIAR. 


.top* 


MADRAS HIGH COURT* 

Civhl Appeals Nos. 166 and 239 1918. 
Civie Miscellaneous Petition no. 1442 

of 1922. 

August 11, 1922. 

Present: —Mr. Justice Spencer and Mr. 

Justice Devudoss. 

In Appeal No. 166 of 1918. 
GOPAlyASAMY IYENGAR and others— 

Appellants 

versus 

NUMMACHI REDD 1 AR and others—• 

Respondents. 

In Ap?e*.l No. 239 of 1918. 
NUMMACHI REDDIAR —Plaintiff— 

Appellant 

versus 

ALAGIRT RAJA and others— 
Depenpanis—Respondents. 

Contract Act (IX of 1872), ss. 69, 70, scope 
of—Limitation Act (I X of 1908), Sch. I, Arts. 62, 
97 , 132—“ Interested", meaning of — Sale—Vendee 
having notice of vendor’s defective title—Payment 
of encumbrances — Vendee, whether entitled to be 
reimbursed—Suit for recovery of money paid — 
Starting p rint of limitation—Civil Procedure Code 
(Act V 0/1908), s. 151, O. XLVII, r. 1— 
Review of decision before decree signed—Inherent 
power of Court. 

Sections 69 and 70 of the Contract Act are not 
designed for the benefit of persons who intermed¬ 
dle with the affairs of others, [p. 420, col. 2.] 
Rajah of Pitlafiur v. Secretary of State for 
India, 25 Ind. Cas. 783; 16 M. L. T. 375, Damo- 
dara Muialiar v. Secretary of State for India, 18 

M. 88; 4 M. L. J. 205; 6 Ind. Deo. (n, s.) 410 
and Mohenlra Gios'nl v. Bhuban Mardana 
[ Suchand Ghosal v. Balaram Mardana], 6 Ind. Cas. 
810; 38 C. 1; 14 C. W. N. 945; 12 C. L. J. 566# 
referred to. 

Tiie war 1 “interested" in section 69 of the 
Contract Act should be iuterpreted liberally, 
[p. 4:0, col. I.] 

liadha Maihub Samonta v. Sasti Ram Sen , 26 
C. 826; 13 Ind. Dec. (tf. s.) 1129. followed. 

A m in who gets a genuine sale-deed, aud 
011 the strength of that sale-deed obtains a valid 
decree for possession from a competent Court 
in a contested suit, cauuot fairly be accused of 
au euleavour to manufacture evidence of title 
if he pays off charges upon the property in order 
to preserve it from sale, [p 420, col. 2.] 
fc \Vnere au appeal to a superior Court only 
results iu the decree appealed against being con¬ 
firmed there is no interruption in the running 
of time calculated from the date of the original 
decree, [p. 421, col. 1.] 

Huh am Ciand Bolt v. Pirthichand LalChow- 
dhury L Juicurn Bold], 50 Ind. Cas. 444; 4O C. 
670; 17 A. I,. J. 514; 36 M. L. J. 557; 23 C. W. 

N. 721; 2i Bom. L. R. 632; (1919) M. W. N. 258; 
?o C. L. (. 7 C 26 M. L. T. 131; 10 L. W. 416; 
40 I. A. 52 (P. C./, followed. 

Sjrvothumu Row v. Chinnasami Pillai, 49 Ind. 


Cas 729; 42 M. 507; 36 M. E. J. 157, 9 L. W. 3791 
25 M h. T. 291; (1919) M. W. N. 432, not fol- 

lowed. 


When a person pays off a debt which an¬ 
other is bound to pay the ordinary relief that the 
Courts can give js a personal^ decree against the 
defendant for money had and received, as section 
69 of the Contract Act does not provideany higher 
remedy. If that remedy is barred owing to the 
pi an tiff s delay he cannot extend the period of 
limitation by asking for an enlarged relief by 
way of a charge upon the defendant's property, 
[p. 422, col. 1.] 

Where a vendee’s suit for possession is dis¬ 
missed on the ground that his vendor's title was 
nominal and that he took the sale with notice of the 
defeat of title, a suit brought by him for recovery 
of certain sums alleged to have been paid by him 
in discharge of encumbrances on the property more 
than three years both from the date when his title 
was found against by the Court and from the date 
of the payment of encumbrances, is barred by 
limitation, whether Art. 62, or 97 of the Limitation 
Act is the more approp iate Article. Article 132 
is inapplicable since the plaintiff can at best 
obtain only a personal decree against the defend¬ 
ant for money had and received under section 
69 of the Indian Contract Act. [p. 420, Col. 2 | 
[p.421, cols. i& 2; p. 422, col. I.J 

Rajah of Vizianagram v Rajah Setrucherla 

Somasekhararaz, 26 M. 686 (F. B.) and 

Narayana Kutty Goundan v. Pechiammal, 15 
Ind Cas. 206; 36 M. 426; ix M. L. T. 174; (* 9 12 ) 
M. W. N. 353; 22 M. I/. J. 364, distinguished. 

A covenant for quiet enjoyment between the 
vendor and the vendee can in law be implied only 
upon valid sales and not where the sale-deed, to 
vendee’s knowledge, conveys no title whatever, 
[p. 422, 20L 2.] 

Article 116 of the Limitation Acc is applicable 
to a suit on failure of consideration for return 
of any purchase-money paid under a registered 
sale and must be instituted within six years from 
the date of sale. [p. 422, col. 2 J 

Subbar ay a Rediiar v. Rajagopala Rcddiar, 23 
Ind. Cas. .570: 38 M. 887; 15 M. L. T. 240; (I 9 M). 
M. W. N. 376, Arunachala Aiyar 7. Ramasamt 
Aiyar, 25 Ind. Cas. 618; 38 M. 1x71; 1 L W. 849; 
27 M. L. J. 517; 16 M. L. T. 397 an d Secretary 
of Stale v. Pcmaraju Venkayya, 35 ^ nd * 

254; 40 M. 910 at p. 915; 19 M. L. T. 318; 3 L- W. 
44.U (1916) 1 M. W. N. 3421 30 M. L. J- 575 * 

followed. 

Per Spencer, J .—Though a purchaser may 
have had notice of the defective title of bis 
vendor, if he makes payments to creditors of the 
vedor bona fide after a decree for possession is 
passed in his favour, to preserve the property and 
stave off attachments aud sales, the vendee 
is not a mere volunteer and would be entitled 
as to such payments to equitable relief under 
section 69 of the Contract Act. [p. 420, col. 2* 

p. 42r, col. 1.] . 

Per Devadoss, J.-^A vendee who knows that ins 

vendor has no title and the sale is a sham, is 
only iu the position of a volunteer and is not en¬ 
titled to any amount for relieving the burden 
on the properties sold. A Civil Court doc§ 
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not confer a right to property which a prison 
does not possess but only declares or enforces 
a right he has. [p. 425. col 2: 0. 426. col. 2.] 

Pet Spencer and Devadas, J J .— Before a decree 
is signed it is competent to a Court to review its 
own decision under O. XbVH, r. 1 of the Civil 
Procedure Code. [p. 428,001.2.] 

Seyud Tuffuzzool Hosstin v. Rugkoonath Per~ 
shad, 14 M. I. A. 40; 7 B. b.R. 186; 2 Suth. P. C. T. 

P ’ C 'J‘ 6561 20 R - 7 or and -D«M 
Bakhsh Singh v. ifa&ifc SAaA, 19 Ind. Cas. 526; 35 

A- 33 i; 17 C. W. N. 8291 11 A. L. J. 625; 18 C. if. 

2 'r Bom * ^ R ‘ 6 4 °* r 4 M. I,. T. 33; (i 9I3 ) 
M. W. N. 566; 25 M. b. J. r 4 8; 16 O. C. 194; 40 
I- A. 151 (P. C.), followed. * 4 

A Court has also inherent powers to correct 
an error obvious on the face of the record before 
an order has been completed, [p. 428,col. 2.] 

V* JJf Nazaire Co., (1879) 12 Ch. D 88; 
ur » IO / 27 W * R - 8 54 and In re Suffield and 
P arte Brown, (1888) 20 Q. B. D. 693* 
5 » E. T. 91 1 ; 36 W. R. 5 i 4 ; 5 Morrell 63, relied 

Appeals against the decree of the Court 
of the Subordinate Judge, Trichinopoly, 
m Original Suit No. 49 of 1916. 

T. Srinivasa Gopala Chariar, for 
the Defendants.—I have a memo, of ob¬ 
jections in Appeal Suit No. 2.39 and my 
contentions go to the root of the whole 
case and I ask for permissio i to open 
the case. I raise two contentions, first, 
that the plaintiff's suit is barred by 
limitation; and, secondly, that plaintiff 
ls purely a volunteer and is not 
entitled to decree for any amount. (Facts 
were then stated and the dates given which 
are contained in full in the judgment of 
Air. Justice Devadoss.) 

Tne plaintiff's title was found against 
by the Sub-Court on 12th July 1911 and 
the decree was confirmed in second appeal 
on 14th February 1913 and the present 
suit was filed on 12th February 1916. 

The Article applicable is 97 and the 
starting point for limitation is 12th July 
19 11 and not the date of the confirmation 
of the decree. See the Privy Council 
decision in Hukum Chand Boid v. 
Pirthichand Lai Choivdhury (J iitcurn 
B°id) (1) applied in Mahomed Ali 


Sheriff v. Budharaju, Venkatupathi Raju 
(2) and in Viswanatha Sastri v. Sita - 
lakshmi Ammal (3). The case in Raja - 
gopalan v. Tirupananthal Tambiran (4) 
which was followed in Sarvothama Roiv 
v. Chinnasami Pillai (5) is no longer 
law after the Privy Council decision. 

The 42 Madras decision [Sarvothama Row 
v. Chinnasami Pillai (5)] was given before 
the Privy Council decision was published. 

Plaintiff's suit is one for failure of con¬ 
sideration. He never got possession. 
His title was found against on i^th July 
1911 and his suit is mure than three years 
therefrom and is hence barred under 
Art. 97. 

If the sale is void a.b initio and no poss¬ 
ession was given, Art. 62 may apply b u t 
then the plaintiff's suit is more than three 
years even from the latest date of pay* 
meat ot money under the sale-deed, i.e., 
26th November 1912. See Hanuman Kamal 
v. Hanuman Mandur (6), Venkatanara - 
sunhulu v. Pcramina (7), Kowuri Baslrd - 
rediy v. Falla paragada Nagamma (8), 
Ramanatha A iyar v. Ozlialocr Pathiriserri 
Raman Natnbudripad (9) md Subbaraya 
v. Rajagopala (10). 

Neither is plaintiff entitled to the benefit 
of Art. nf), i.e. six years. 

The decision in Rumanatha Iyer v, 

Ozhxlojr Pathiriserri Raman Nambuitipai 
(9) is ex^ctiv in point. A covenant for 
title is broken on the date of sale and there 
13 no continuing breach. The sale plain 
tiff and his vendor was in 1908 and IQ07 
respectively. Se c Knglisn decisions 


5 r° T nd * Ca3, 444! 46 c * 6701 17 A. Li. J. 514; 
36 M. I/. J. 557; 23 C. VV. N. 721; 2i Bom. I,. R. 

632; (1919) M. W. N. 258; 30 C. b. J. 71; 26 M. b. 

T* I 3 IJ 10 b. W. 416; 4O I. A. 52 IP. C.J. 

27 


1 39 “• * I' ««* “• 

N (3 i 8^ In<3 * ^ 979 ' 13 Iy ‘ W> 37: (*9 21 ) M. W. 

(4) 17 M. L. J. 149; 30 M. 316; 

(5) 49 Ind. Cas. 729; 42 M. 507; 36 M.I,. J. i 57: 
9 b. W . 3 / 9 ; 25 M. b. 1, 291; (1919) M. \v js T 

^32 ' * 

(6) 19 C.123 at p . I20; l8 j A . I5g; 6 gar# p 
C. J. 91:9 Ind. Dec. (s. s.) 527 (P. C.l. 

(7) 18 M. 173; 5 M. b. J. 32; 6 Ind. Dec. (n. s.) 
4 7 °- 

8,^'lU t! 46 7 ° 87: 33 M ‘ 391 “■ W - X ' 

M. ( 1".“A^ : II o 4 . M - ^ T - 52,: ( ‘ 9I3) 

(io) 23 Ind. Cas. 570; 38 M. 887; 

24°: (I 9 M) M. W. N. 37 o. 


13 M. b. T. 
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Turner v. Moon(u) } Spoor v. Grezn (12). 

Reference was made also to Secretary 
of State for India v. Pemaraju Venkayya 
(13); Srinivasa Raghava Dikshadar v. 
Ringasami Aiyangar (14); Ardesir v. Vafu¬ 
sing (15)i Hart TewaH v. Raghunath 

Tiwari (16). 

Article 132 has no application either. 
In any case plaintiff can get only a money- 
decree; Rajah of Vizianagaram v. Rajah 
Setrucherla Sotnasekhararaz (17). 

The suit is barred in any view; Abkan 
Sahib v. Soran Bivi Saiba Animal (18), 
Peary Mohan Mukerji v. Norendra Nath 
Mukerji (19). 

Oa the second point plaintiff took with 
knowledge of the nominal sale in favour 
of his vendor. He was purely a volunteer. 
Taw does not recognise subrogation in 
favour of a purchaser under a nominal sale 
where there is no obligation to pay. 

Gurdcj Singh v. Chandrika Singh (20), 
Karuppan Ambalagaran v. Sakuth Levvai 

(21) , Nadhamuni lyyan v. Appu Odayan 

(22) , Shiam Lai v. Ram Piari (23), Ammanl 
Ammal v. Ramaswami Naidu (24), 
Chama Swami v. Padala Anandu (25), 
Narayana Kutiy Goundan v. Pechiammal 
(26) were then referred to. 

The decisions in Syamalarayxidu v. Sub - 


<xi) (1901) 2 Ch. 825; 70 h. J. Ch. 822; 85 L. T. 
90; 50 W. R. 237. 

(12) (1874) 9 Ex 92; 43 L. J. Ex. 571 3o h. T. 
393: 22 W. R. 547. 

(13) 35 Did. Cas. 254; 40 M. 910 at p. 9151 
19 M. L. T. 318; 3 h. W. 443; (1916) 1 W. M. N. 
342; 30 M. Iv. J. 575. 

(14) 31 M. 452 atp. 453; 18 M. L. J. 477; 5 M. 
L. T. 211. 

(15) 25 I>. 593 at p. 603; 3 Bom. D. R. 190. 

(16) 11 A. 27 at p. 30; A. W. N. (1888) 25 4; 
6 In<l. Tec. (n. s.) 446. 

(17) 2D M. 686 (F. B.). 

(18) 28 Ind. Cnj». 290; 38 M. 260; 28 M. L,- J. 347. 

(19) 5 Jud. Cas. 404; 37 C. 229; 14 C. W. N. 
261 j 7 A. J,. J. 125; 7 M. h. T. 631 11 C. L. J. 220J 
12 Bom. JR. 257; 20 M. L. J. 171; 37 I. 
A. 2; (1\ C.). 

j Ind. Cas. 913; 36 C. 193 at pp. 217, 
220: j C. L. J. 611. 

(2f) 22 Ind. Cas. 253; 26 M. L. J 74; 14 M. h, T. 
478; (1914) M. W. N. 131. 

(22) 48 Ind. Cas. 799. 

(23 4 Iud. Cas, 7061 3a A. 251 6 A. h. J. 947* 

(24) 51 Ind. Cas 57; 37 M. E. J. 113; 10 L,. \V. 
75: (*9*9) W. N. 866, 

(25) 31 M. 439: 18 M. E. J. 306; 3 M. E. T. 395. 

(26) 15 Ind. Cas. 206; 36 M. 426; 11 M. I*. T. 1741 
(1912) M. W. N. 3331 aa M. T. J. 364. 


barayudu (27), Palamzlai Mudaliyarv. South 
Indian Export Company (28), Govinda 
Padayachi v. Lokanatha Aiyar (29) and 
Ahi Kishore Jha v. Piraoo Mian (30) are 
distinguishable. Section 70 of the Contract 
Act does not apply either where the person 
making payment does so for manufacturing 
evidence of title. 

Panchkori v. Karl Dus (31), Janki 
Prasad Singh v. Baldeo Prasad (32), 
Jinnat Ali v. Fateh AH (33) and Desai 
Himatsingji v. Bhavabhai (34). 

There is no bona fide payment at all 
and plaintiff is not entitled to the benefit 
of sections 69 and 70, Indian Contract Act. 

Yogambal B>yee Ammani Ammal v. Naina 
PHlai Markayar (35) a.d Ramasami 
NaUu v. M uth us ami a PHlai (36). 

Mr. K. R. Rangaswami Iyengar, for the 
Plaintiff in reply—The sale in favour 
of the plaintiff is not a void sale 
at all. It is only voidable. 
Plaintiff has a good and subsisting cause 
of action both against first defendant 
and the 13th defendant. The suit is not 
barred by limitation. If Art. 97 applies, 
the time begins to run not from the date of 
the appellate decree but from the date of 
the High Court decree. While the case 
was pending in the High Court it cannot 
be said plaintiff’s right to sue on failure of 
consideration had arisen. The Privy Coun~ 
cii decision in Hukum Chand Boid v. 
Pirthichand Lai Chowdhury (Juscurn 
Boid) (1) is distinguishable. The 
decision in Sarvothuma Row v. Chinnasami 
PiUai (5) is still good law. It followed an 
earlier decision in Rajagopalan v. Tirupa - 
n.inthal Tumbiran (4). Art. 62 does not 
apply to this case. The proper Article to 


(27) 21 M. 143: 7 Dec. (N. S.) 457; 

(28) 5 Ind. Cas. 33: 33 M. 334: 7 M. L. T. I&7, 
20 M. L. J. 211; {1910) M. W. N. 239. 

(29) 62 Ind. Cas. 291; 4° h. J- 

(1921) M. \V. N. 87; 29 if. I4. T. 156. 

(30) 42 Ind. Cas. 839; (19*7) Pat. 295; 3 
W 220. 

(31) 34 Ind. Cos. 34IJ 25 C. I*. J. 325; 21 C. W. 
(32/ 30 A. 167; A. W. N. (1908) 58; 5 A. I«. J« 
( 55 ) 9 lad. Cas. 219; 13 C. I*. J. 646; 15 C. W. N. 


32. 

(34) 4 B. 643; 2 Ind. Dec. (s. 9.) 935* . 

(35) 3 lnl. Cas. no; 33 31. 15; 6 M. I*. t. tail 

9 Al. L4 J. 48 >. ’ T Q 

(36) 48 Ind. Cas. 756; 41 9231 35 *1.1*. J. 5**' 

i9r8) M. W. N. 796. 
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apply in this case is Art. 132. Plaintiff 
nas discharged encumbrances existing on 
the properties an d is entitled to stand in 
the shoes of the mortgagees. If plaintiff has 

W ln law A 11 :- 1 . 3 2 would apply 
and the suit will be eiearly in time. The 
question for consideration then is if the 
plaintiff is entitled to a charge. The pay¬ 
ments made by plaintiff were mostly at a 
tune wuei his title was found established 
?S >aTt e 1 also Come within section 95 

tW 6 f r fu ilsfer of Pr °P ert y Act. At the 
time ° f the payments I was the purchaser 

of the equity of redemption. The later 

decree of the District Court does not affect 

X ? r 7 lor , r ^ x . lstln8 right to subrogation. 
Rajah of Vi zi a naga ra m v. Rajah Setrucherla 

CnTjf harUra Z Narayana Kutti 

Mudfr? V * Pechta ™ mal (26), Palamalai 
Cn *l hyar , ox V - South Indian 
AnjndutS). a,Kl a SWaWi V ' Padala 

On the s.cond question the plaintiff is 
in any case entitled to a money-decree 
r rely on sections yo and 69 of the Indian 

tee U r aC r ACt - , T f he P laint »ff 9 is not volun- 
- xne defendant has obviously 

benefited by the payment of the encturn 

thTnV' P1 . amtlff did not intend to make 
the payments gratuitously. 

°* Pltta P l " v - Secretary of State 

BHufn ^ , (38) ’ Moh^dnXsZl J 

v l SuhZr M , a> 'f an , a \ {39) - Syamalarayudu 

Karan v sfku.ll ’ diant ppm Ambala- 
garan v. Sukuth Lcvvui (?i\ orwi 

Madhub Samonta v. Sasti Ram Sen (_,o) 

cited 3 Iml'f 1 5 " 0t Void ' The decisions 
C *“! d hold tliat "here a payment is bona 
fide by a person who is interested in ray- 

anl a4Slrelt“e ent * ^ ^ 

Spencer A J P ! A ^ No * OF *<>'*• 

( 37 ) 25 Iud. Cas. 7 8 3 S - 16^1 T™ hrou Z 
38 ) 18 M. 88- „ aV V V b- 1 . 375 . 


to recover from first defendant cer¬ 
tain sutns of money paid by the plaint- 

f to firs ^ defendant's creditors in 
pursuance of directions contained in a 
s de-deed ot immoveable property purchased 
from 13th defendant who had previously 
purchased the same property from first 
defend an t. q 

The sale by first defendant to idthdefeud- 

tl,ro, W 1 S effected 011 Tanuar y 20th, 1907, 
through a registered instrument (Exhi¬ 
bit A) and was for Rs. 5,000. That by 13th 
defendant to the plointiff was through 

; registered sale deed (Exhibit B) 

dated August 22nd, 190S. } 

No W i le o n f r h i e oo Pl t aintin SUCd in ° r, S* na i Suit 
f of I 9°9 to recover possession of the 

lands purchased by him he was successful 

in the District Munsif's Court but his suit 

was dismissed in the Sub-Comt owW to 

a finding by the Subordinate Judge that 

Ins lendor s purchase under Exhibit A 

was a nominal sale which never took effect 

lucre was a second appeal but the High 

Court declined to interfere for the obvious 

An b ell t ha r Wh * 1 was <iecided by the lower 
Appellate Court was a question of fact 

'lie learned Subordinate Judge in the 
present suit lias granted the plaintiff a 
charge over the suit properties'^ for cer¬ 
tain sums of money and a direction for sale 
n default of payment, (the date bv which 
they are to be paid is not specified in the 
decree), also a personal decree against <V 
endants Nos. i and 13 am! a deer^a^'^ 
the family properties against first defend¬ 
ant > sons, defendants Eos. 2 and 3 lor the 
unreal.sed balance after s.ue of the su t 
properties; also a personal decree -mains, 
the 13th defendant lor a. sum of fi S 
paid into the hands of r 3 th defend 
ant on August 22nd, 190S, and interest 

thereon up to tire date of suit pm- 
and 13th defendant appeal.’ 4l 


, (381 ,8 M.laTTin; ‘1° “■ l - T - 375 . • :ht 
C». s.) 410. 4 b- J- 205; 6 Iud. Dec. 

“C-b bsOeT' 8t ° : 38 C ’ I; J 4 C. tV. N. 94J| 
(10) 26 C. 8,6, 13 i ad . Dec. („. s .) I12g _ 


lhe memorandum Q f objection* m > 
by respondents 2s os. i to 3 Strikes >1^ 
root of the plaintiff's case a ild h -, s 
fore, been lieard first The 1 ,■ ' .^ liert -* 

jections to the decree oMh ' ° "^C ° b * 
are (i) that the payments made by ti, ’ 
plaintiff were made voluntarily by him on 

oblation for his ^ 

tmt tue suit is barred by limitation ~ ' 
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The finding of the Subordinate Judge's 
Court in appeal from the Munsif’s decree 
in Original Suit No. 3 of 1909 to which 
first defendant was a party, that the sale to 
13th defendant was a nominal transaction 
and never took effect binds the plaintiff 
in this subsequent suit as res judicata . 
Exhibit VII, which is a notice sent on May 
’lStii, 1908 by first defendant to the plaint¬ 
iff, warning him that the sale in favour of 
13th defendant was nominal, unenforce¬ 
able and had not been given effect to, 
and that he would be liable for any loss 
consequent on any second sale that he 
might take from 13th defendant, was suffi¬ 
cient to put him on notice of the defects 
of 13th defendant's title. After this he 
cannot put forward any plea that he is a 
bona fidi purchaser without notice. But 
although plaintiff's purchase was nr.t the 
bona jidc act cf a stranger, it does not fol¬ 
low that after he took a sale-deed frem 13th 
defendant the payments he made to pre¬ 
serve the property from the clutches of the 
original vendor's creditors were not made 
bona fide, especially those which be made 
after his title had been established in the 
Court of first instance. His purchase was, 
no doubt, speculative as, with his eyes open, 
he took the risk of his sale-deed turning out 
to be a worthless bit of paper, but having 
taken it he was bound by the terms of his 
contract with 13th defendant and by the 
provisions cf section 55 (5) [d) of the Trans¬ 
fer of Property Act to make these payments. 
He was interested in the widest sense in 
which tiie word is used in section 69 of 
the Indian Contract Act in making these 
payments of money which Gist defendant 
was bound by law to pay. The decision 
in Radha Madhub Samcmta v. Sasri Ram Sen 
(d«) justifies a liberal interpretation of 
the word “interested". 

Whatever may be said of his determina¬ 
tion to secure for himself by hook or by 
crook the first defendant's properties, which 
adjoined those of fist defendant's brother 
which he hid previously purchased, a 
subject on uhich the learned Subordinate 
judge lias enlarged in his judgment, the 
pjyiucnts whicn plaintiff made after pur¬ 
chase in order to discharge encumbrances 
on tlie land cannot be characterised as 
meddlesome or officious. Bor it is well 
14b! ishea that sections 69 and 70 of the 


Indian Contract Act were not designed for 
the benefit of persons who intermeddle 
with the affairs of others (see Rajah of 
Piltapnr v. Secretary of State (*37), Dame- 
dara Mudaliar v. Secretary of Stale for 
India (38) and Mohendra G/wshal v. 
Bhuban Mardana [Suchand Ghostl v. 
Balaram Mardana ] (39)]. I agree with 
the learned Subordinate Judge that a 
man who gets a genuine sale-deed and on 
the strength of that sale-deed obtains a 
valid decree for possession from a compe¬ 
tent Court in a contested suit caunot fair¬ 
ly be accused of an endeavour to manufac¬ 
ture evidence of title if he pa} r s off 
charges upon the property in order to 
preserve it from sale. 

In Syamalarayudu v. Subbarayudu (27), 
Cltxma Swanti v. Padala Avandu (25) 
and Palamalai Mtidaliyar v. South 
Export Company (28) transferees for 
value who in good faith discharged mort¬ 
gages binding on the property have been 
treated as entitled to equitable relief on 
account of the payments made by them 
although the transfers in their favour 
turned out to be void or voidable. • 

In Janki Prasad Singh v. Baldeo Prasad 
(32) the plaintiff's own purchase . was 
fictitious and inoperative. Here it is his 
vendor's purchase that failed. 

In Karuppan Ambalagaran v. 
Sakuth Levvai (21) it was 
recugnised by Ayling, J., at 57 

and by 'i'yabji, J., at page 81 that 
a sale may be iuvalid and frauculent, 
but a person who pays valuable considera¬ 
tion for it may yet in all good faith make 
perfectly honest payments to discharge 
liabilities existing on the property. The 
sale in that case was collusive and without 
consideration and was not followed by 
possession and the payments were made 
long afterwords with the object of strength¬ 
ening the colour..ble purchase. The 

learned Judges, therefore, refused the equi¬ 
table relief of subrogation to 0 person who 
did not coa.e into Court with clean hands. 
Here the plaintiff after due notice purchased 
a title which turned out to be nominal 
and worthless owing to his vendor's col¬ 
lusion with the original owner, but 
uutil that title was tested in Couit and 



f p&fea of 26 M, I<. Jl-ktf.]. 
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-pronounced to be bad lie may have 
honestly believed that the only course open 
to him for preserving the property and sav¬ 
ing any possible right he migb- be possessed 
of through his purchase was to stave off 
attachments and sales by satisfying the first 
defendant's creditors and when he acted 
thus lie certainly did not intend to do it 
gratuitously for the first defendant’s 
benefit. I am of opinion that the first 
objection fails 

. Coming now to the question of limitation; 
the important thing is to see what is the 
starting point from which limitation began 
to run on the plaintiff’s cause of action. 
In bis plaint lie puts it on February 14th. 
I 9 I 3 » when the High Court dismissed his 
second appeal. Rut this is not supportable 
in view of the Privy Council decision in 
Hukum Chatid Bold v. Pirthichand Lai 
CJuwdhury (Juscurn Bold) (1) which laid 
down the principle that when an appeal 
to a superior Court only results in the de¬ 
cree appealed against being confirmed 
in Indi* there is no interruption in the run¬ 
ning of time calculated from the date of 
the original decree. For the purposes of 
execution Art. 182 of the Limitation 
Act especially provides for the final decree 
of the Appellate Court forming a starling 
point and the decision in Viswanatlia 
Sasiri v. Sitalakshmi Ammal (;») dealt 
with an application for execution. The 
case in Sarvthatna Row y. Chinn asami Pil- 
lai (5) was decided before the Privy Council 
case in Hukum Chand Bold v. Pirthichand 
Lai Chowdhury (Juscurn Boid) (1) 
was published in this country and 
cannot be followed so far as it lays 
down a different principle from that pro¬ 
pounded by the superior Tribunal. Similar¬ 
ly. with Raj ago pa lan y. Tirupananthal 
Tdmbiran (4). MaUamed Ali Sheriff v. 
Budharaju Venkatapathi Raj it (2) which 
was l.i ter than Saruothama Row v. 
Chinn asami Pillai (5) folio a cd Hukum 
Chand Boil V. Pirthichand Lai Chowdhury 
(Juscurn Boii) (r). I propose to proceed 
as tue Judicial - Committee proceeded in 
Hanuman Kamat v. llaniunan Mavdur 
(6j, and take either of two alternative 
Article swncu it is doubtful which of the 
two is more appropriate to the facts of 
the case. 

Now, whether the appropriate Article 


in the present suit Is Art. 97, which applies 
to^ suits for money paid upon a consider¬ 
ation which afterwards fails or whether 
Art. 62 applies, the period of limita¬ 
tion in either ease is only three years 
and the starting point in the first alterna¬ 
tive is the Subordinate Court’s judgment 
(Exhibit P) dated July 12th, 1911, which 
dismissed the plaintiff's suit for possession 
with the observation that his claim to be 
reimbursed for the debts he paid for 
the defendant must be separately ad¬ 
justed, and in the other alternative is the 
date of payment of each of the debts. 
The last jiayn.eut was on November 26th, 
iqij, and this suit which, was instituted 
on February 77th, 1916, is time-barred 
whether three years are reckoned from 
July 12th, 1911, or November 26th 1912. 

It appears from Arunaehala v. Rama - 
sami (41) md the Secretary oj State 
f*r Inaia v. Venkayya (13) that 0 lessee or 
purchaser who gets possession on the 
strength of a registered contract and is 
subsequently evicted for want of title in his 
lessor or vendor has six years from the 
date of his dispossession under Art". 
Ti to sue for damages for breach of the 
title for quiet enjoyment: but if, from the 
inception, the vendor had no title to convey 
and the vendee never gets possession, the 
starting point of limitation, in the opi¬ 
nion of Seshagiri Iyer. J. in Subbaraya v. 
Rajagvpala fro), is the date of the sale. 
Hie present suit was brought within six 
years of the plaintiff’s losing possession 
on 31st August 19T1 in consequence of 
the First Court's decree being reversed on 
appeal. 

But this suit is not one for damages or 
for return cf the purchase-money, so far 
as first defendant is concerned, and there 
is no privity ol contract between the plaint¬ 
iff and first defendant for such a suit 
to lie. 


Lastly, an attempt has been made to 
bring the plaintiff's case within Art. 
132 which gives a period of 12 years from 
the date or money charged upon imnici ?- 
rdde property becoming due. But the 
plaintiff is not the holder of a charge upon 
the suit property. If lie was in possession 
and was about to be evicted on the suit 


(*1) 2 5 Ind. Cas. 618 ; 38 M. 11 7 ; x T,. vv. 849 

27 M. h- J. 5^71 16 M. L. T. yyj\ 
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of the real owner, the Court might as ?n 
equitable relief direct in its decree that 
on the decree-holder first paying him the 
cost incurred by him in redeeming the moTt* 
gages that existed on the land, delivery of 
possesson should be given. There would 
be no limitation against on equitable claim 
of this sort being set up as a defence to a 
suit for possession. That, however, is not 
the plaintiff's position iu this suit. Ag.ur, 
the plaintiff has no rights under section 
95 of the Transfer of Property Act as a 
purchaser cf the equity ol redemption, 
as it has beer found that what he purchased 
was a sham title, and thus he does outstand 
oil the footing of a mortgagor. 

The C8se of Rajha of Vizianagaram v. 
Rajah Setrucherla Somasekhararaz (17) 
must be distinguished on the ground that 
there the plaintiff was a co-sharer with those 
whose revenue charges he paid off and 
could take advantage of section 82 of the 
Transfer of Property Act and of the fact 
that under sections 2 and 44 of Act II of 
1864 a statutory charge was created upcn 
every portion of the land in the joint es¬ 
tate. In Narayana Kutti Goundan v. 
Pechiammal (26) no question of limitation 
arose. 

When one person pays off a debt which 
another is bound to pay the ordinary relief 
that the Courts can give is a personal decree 
against the defendant for money had at cl 
received as section 69 of the Contract Act 
does not provide any higher remedy. If 
that remedy is barred owing to the pla^ tiff’s 
delay, he cannot extend the period cf lim ta- 
tion by asking for an enlarged relief by way 
of a charge upon the defendant’s property. 
I11 the cases above quoted where equitable 
charges were given, that in Syatnalarayu- 
du v. Subbarayudu (27) was probably 
under section 82, Transfer of Property Act, 
but no prevision of law is cited. Chattia 
Swarm v. Padala Anandu (25) speaks of an 
equity to re-payment, not an equitable right 
to a charge. In Palumalai Mudaliyar v. 
South Indian Export Company (28) 
the defendant was the transferee and it was 
mrde conditional on plaintiff’s getting a 
decree setting aside the mortgage that 
lie should reimburse the defendant. Apart 
from the legal position, the plaintiff’s 
case has little or no merits. In spite of 

warning be uiadg a speculative purchase 


from a person who, as it turned out, had 
no legal title. When plaintiff’s.case fail¬ 
ed in the appeal to the Court which had 
the final determination of question of fact, 
he had three years to recover the money lie 
had wasted in paying the debts of another. 
He chose to await the issue of an appeal 
to the High Court on a point of law which 
did not exist. After that appeal failed, 
one year and five months still remained 
within which he might have brought this 
suit. But he waited till time years all but 
three days had elapsed from the High 
Court's decree and now finds he is too 
late. 

In the result, the memorandum of objec¬ 
tions of respondents Nos. 1 to 3 is allowed 
with costs, and the suit (Original Suit No. 
49 of 1916) is dismssed with the costs of 
first, second, third and fourth, seventh and 
14th defendents (one set but) the decree will 
stand as against 13th defendant’s legal 
represent ati ve as he di d not appeal. Appe al 
Nos. 239 of 1918 is dismissed with costs of 
respondents Nos. 1 to 4. No order is neces¬ 
sary on fourth respondent’s memorandum 
of objections. 

In App&*i« No. 166 or 1918. 

This is an appeal by 13th defendant 
against the direction iu the decree for the 
recovery from him of the sum of Rs. 800 
paid to him at the date of his sale by the 
plaintiff and interest thereon. Assum¬ 
ing that upen valid sales of immoveable 
property there is an implied covenant for 
quiet enjoyment between the vendor and 
the vendee in this case we have found that 
the sale deed (Exhibit B) conveyed no title 
and that the vendee was aware of its defects. 
There was, therefore, no lawful and enforce¬ 
able conti act of sale and further no implied 
covenant attached to such an agreement. 
The plaintiff is only entitled to a return 
of the money paid by him on a consider¬ 
ation that failed and even if he had six 
years under Ait. 116 as the contract 
was registered, this suit having teen in¬ 
stituted more than six years after Exhi¬ 
bit B must fail. The appeal is allowed. 
The plaintiff will pay He <<Hs cf 13H1 de¬ 
fendant. The 13th defendant will pay 
the costs of first defendant. 

levadoss, J.—III Appeal No. 166, 13th 
defendant is the appellant. In Appeal 

No. 239 the plaintiff is the apFellanlt. 
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The first defendant has filed a memorandum asks for a charge on the plaint property 
of objections in Appeal No. 239. in respect of those items. 

The facts are: the first defendant executed The Subord nate Judge has given a 

a sale-deed in favour of the 13th defendant, decree in favour of the plaintiff as regard^ 

Exhibit A, on 20th January 1907 in respect the major portion of his claim and has 

of the plaint properties. The 13th defeid- dism ssed the suit as regards the rest, 

ant sold the plaint properties to the plaintiff Appeal No. 166 is by the 13th defendant who 
by Exhibit Bon 22nd August 1908. The objects to a certain item being decreed 
plaintiff filed a suit, Appeal Suit No. 3 against him. Appeal No. 239 is by the 
of 1909, for possess on, alleging that the first plaintiff who appeals against that portion 
defendant harvested the crops in Eebru- of the decree of the Subordinate Judge 
ary 1907 and that he should be given poss- which disallows a portion of his claim 
ession of the property sold to him by the The memorandum of objections by the 
13th defendant under Exhibit B and pray- first defendant is against the decree passed 
ed for an injunction restraining the defend- against him in respect of the sums alleged 
ant from committing waste or interfering to have been paid by the plaintiff in accord- 
wit h his possession. The plaint was filed ance with the sale-deed, Exhibit B 
on 22nd December 1908 and is marked as As the main question in these appeals 
Exhibit 11 in this case. The defendant is the liability of the plaint property for 
in the said suit, who is the first defendant the amounts said to have been paid by the 
herein, pleaded that the sale in favour plaintiff in order to discharge the encum- 
of Gopala Iyengar, the 13th defendant brances on it, the memorandum of objections 
herein, was a nom nal sale, that it was not was heard first. Upon the decision in 
given effect to and that Gopala Iyengar was the affimative of the question whether 
not entitled to sell the propefty to the the plaintiff is entitled to claim the amounts 
plaintiff and the plaintiff purchased it with - paid by him in order to discharge the en- 
the knowledge that Exhibit A, the sale- cumbrances on it depend the other ques- 
deed, evidenced a transaction not intended tions, namely, the amount that he would 
to be given effect to and was only intended b e entitled to and the persons who would 
as a shield against the creditors of the first be liable to pay the amount, 
defendant. The District Munsif of Sri- A few facts are nececssary in order to 
rangam decreed the plaintiff’s suit hold- make the contentions clear. Exhibit A 
ing that Exhibit A was a real transaction was executed on 23rd January 1907 and 
and that the plaintiff acquired a good title Exhibit Bon 22nd August 1908. The suit 
under Exhibit B and that possession by the plaintiff in Original Suit No. 3 of 
should be handed over to the plaintiff. 1909 (plaint marked Exhibit 11) was filed 
His judgment is marked Exhibit O. On on 22nd December 1908. The judgment 
appeal the Subordinate Judge of Trie hi no- of the District Munsif was on 20th January 
poly held that Exhibit A was a r.cmnal 1910. The judgment in appeal was 
transaction not intended to be given effect on 12th July 1911. The judgment of the 
to and it had not been given effect to and H gh Court in second rppeal was on 
that the plaintiff purchased the plaint prop- 14th February 1913 and the plaint in the 
erties under Exhibit B in spite of notice present case was filed on 17th February 
to him seven or eight months previous to 1916. 

tnedate of Exhibit b of the fact that Mr. Srinivasa Gopala Chariaj on behalf 
Exhibit A was a nom nal sale. His judgment of the first defendant contends that the 
is marked Exhib.t P. Against the judgment claim is barred under Art. 97 of the Li¬ 
the plaintiff preferred a second appeal to mi tat ion Act and that even if Art. 62 
the High Court which was dism ssed on is held applicable the claim would likewise 
T 4th February 1913. be barred. The payments were made bv 

lhe plaint ff in this suit sues f«»r the the plaintiff as follows: Rs. 1,000 at 7 a. :r. 
recovery of certain sums of money said on 26th January 1910 (Vile Exhibit V) t 
to have been paid by him to discharge Rs. 830 was paid on the same date V.rif 
encumbrances on the property and he Exhibit C (1), Rs. 300 on 18th I^bruarv 
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1910 Vide Exhibit M, Rs. 188 on 23rd March 
1910 Vide Exhibit G, Rs. 350 on iothEeb- 
ruaiy 1910 Vide Exhibit H and Rs. 399 
on 26th November 1912 Vide Exhibit E. 

The Subordinate Judge has held that 
the plaintiffs claim is not barred by 
lim tation on the gTound that time be¬ 
gan to run only from the date of the judg¬ 
ment of the High Court in second appeal. 
This is clearly wrong. In Hukum Chavd 
Boid v. Pirthichand Led ChoudJinry ( Jus - 
cum Boid) (1) their Lordships of the Privy 
Council have held that time began to run 
from the date of the decree which deprived 
the plaintiff of the consideration given or 
paid by him. To quote thrir Lordships’ 
words: “Both Courts have held that the 
failure of consideration was at the date of 
the first Court's decree. Their Lordships feel 
no doubt that as between these two decrees 
this is the correct view', for whatever may 
be the theory under other systems of h w, 
under the Indian law and procedure r.n 
original decree is not suspended by pre- 
sentaton of an appeal, nor is its opera¬ 
tion interrupted where the decree on appeal 
is one of dismissal." Time, therefore, 
began to run in this case from the date of 
Exhibit P, the judgment in appeal revers¬ 
ing the decree of the District Munsif, 
and in order to claim money paid upon 
an existing consideration which afterwards 
failed the suit should have been brought 
within three years of that date. 

The payments having been made more 
than three years before the date of 
the present suit, the claim is barred. 
It is unnecessary . to pursue this 

question further as Art. 97 has 1 o appli¬ 
cation to the facts of the present case. 
There is no privity of contract between the 
plaintiff and the first defendant. The plaint¬ 
iff did not give any consideration to the 
first defendant for any sale. Mr. Ranga- 
swamy Iyengar, who appears for the plaint¬ 
iff, has conceded that his case did r.ot 
fall within Art. 97 of the Limitation Act. 
Art. 62 cannot have any application 
to the present case as the plaintiff does 
not pretend that the defendant received 
any amount for the use of the plaintiff, 
and Art. 61 can have no application 
as the plaintiff did not pay any money 
for the defendant* 


Mr. Rangaswamy Iyengar for the 
plaintiff contends that his client has 
paid off certain encumbrances on the 
property which had been created by 
the first defendant and he, there* 
fore, in equity is entitled to be paid those 
sums on the security of the plaint property 
burden on which be relieved. His case 
is that though Exhibit A was a nominal 
sale not intended to be given effect to, yet 
Exhibit B was a real transaction, though 
with the knowledge of the nature of Exhibit 
A, and the plaintiff wanted to support 
his title by paying off encumbrances as 
be was anxious to get a good title to the 
plaint property. He further contends 
that in any event the payments being made 
by him after he obtained the decree cf a 
Civil Court in his favour he was entitled 
to discharge the burden on the property 
inasmuch as his title was declared by a 
Court of Law, ai d that even though that title 
was negatived in appeal he is entitled to 
be reimbursed the amounts which he paid 
dining the time that decree was in force. 
He further contends that in. respect of 
those sums be should be treated as having 
a charge on the property, and the period 
of limitation beirg 12 years for enforcing 
a charge no question of limitat ; on arises 
in this case. The learned Subordinate 
Judge held in appeal— Vide Exhibit P— that 
Exhibit A was a nominal transaction and 
that the plaintiff was aware of the nature 
of the transaction evidenced by Exhibit 
A and, therefore, he was not entitled to any 
relief. Exhibit VII is a very, important 
document which is a letter sent by the 
first defendant by registered post .to .the 
plaintiff on i8thMay 1908. Therein he dis¬ 
tinctly told the plaintiff that on account 
of the misunderstandings between him ar,d 
the plaintiff he was trying to cause loss 
to him by getting a re-sale from Srirargam 
Ammanji Gopala Iyengar of his lands men¬ 
tioned in the sale-deed which he had exe¬ 
cuted to the aforesaid person and which 
was not cnloiceable &r.d had ret bien 
gi\en effect to arc! that it was 
not at all proper to try to cause loss 
thereby and he intimated to the plaintiff 
that in case either he or any other person 
through him got a sale-deed executed, 
he should not be bound thereby and that 

he should be liable for the loss and expenses 
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etc., that might be incurred thereby. With 
the knowledge conveyed by Exhibit VII 
the plaintiff purchased the plaint property 
under Exhibit B on 22nd August 1908. In 
his evidence before the lower Court the 
plaintiff admits that he received notice. 
Exhibit VII, three months before he 
bought the property under Exhibit B, 
that he did not give any reply to it, 
that he knew that his vendor, the 
13th defendant, had not possession of 
the property ana that the hirst defend¬ 
ant was in possession cl the property. 
It may be safely held, therefore, that the 
plaintiff had knowledge, constructive or 
express, of all the circumstances attendant 
upon the execution of Exhibit A and of the 
circumstances tli3t preceded and followed. 
When a man makes no enquiry or wilfully 
abstains from enauiry, the law presumes 
that he had knowledge of all the facts which 
an honest enquiry would have laid bare. 
In these circumstances, it cannot be contend¬ 
ed for a moment that the _ plaintiff is a 
bona fide purchaser. His ol ject, as stated 
by the Subordir a 4 e Judge, v as to get the 
plaint property by 1 00k or by crook. It 
appears the plaintiff bought the property 
for Rs. 5,000 undertaking to discharge 
certain encumbrances on the property which 
the 13th defendant ha a undertaken to dis¬ 
charge by reason of Exhibit A. The 
corsideration for Exhibit B is the same 
as th t for Ex: ibit A and there is also e\ i~ 
dence that the plaintiff is a person who 
gambles in litigation, and he and the 13th 
defendant and one Sambasiva Iyer seem 
to have been friends who were in the habit 
of entering into speculative transactions. 
The plaintiff cannot, therefore, he held 
to have made any payments bona fide for 
the purpose of preserving the property 
from execution proceedings for the 
benefit of the first defendant. His 
sole object seems to have been to put 
up a claim for the plaint property by mean3 
fair or foul. In order to claim payments 
made to discharge encumbrances on t’e 
property the plaintiff must show that he 
was not a volunteer and that he did rot 
make payme ts officiously. The onus 
is strongly upon him to show his bona fide 
and I am not prepared to hold that he paid 
these amounts bona jvle. Sy .malarayudu 
V t Subbarayudu (2;) is quoted foi the 


purpose of suppoiti: g the contention that 
the plaintiff, though not a bona fide pur¬ 
chaser, was entitleu to be re-paid tht 
amount that he spent in saving the prop¬ 
erty f om execution proceedings. The 
facts of that case are not similar to those 
of the present. There A agreed to sell his 
property to Gai d then he sold the prope rty 
by a subsequent conveyance to D . D. in 
order to secure priority got the sale-deed 
antedated and paid off the mortgage in 
favour of B. The learned Judges observe: 
“We fail to see in this circumstance any¬ 
thing to affect the validity of the payment 
which was, no doubt, made by theplaintiff 
for the purpose of strengthening his own 
claim. The plaintiff‘sillegal act in antedat¬ 
ing his sale-deed also for the purpose of 
supporting his title does not vitiate the pay¬ 
ment subsequently made,and which in itself 
was legal. There was, therefore, no wart of 
bona fidcs, and certainly no fraud/' There 
the sale was orly a voidalle sale. The 
sale in favour of D was a real transaction and 
was good till C moved in the matter and, 
therefore, w-hen a person who has got a 
defeasible title makes the payment for 
the purpose of savii g the property in his 
possession, he is entitled to be paid the 
amounts which he spent for saving the 
property. In Chama Swami v. Pad ila 
Anandu (25) it was held that if a pur¬ 
chaser of land, while in possession of the 
land purchased, pays off an encumtrarce 
on it, he is entitled when his purchase 
is found invalid, to stand in the shoes 
of the mortgagee whom lie has paid 
off. The learned Judges observe : “The 
American Courts apply to cases of 
this kind an equitable doctrine of subro¬ 
gation borrowed from the Civil Law, and 
when equity requires it allow persons pay¬ 
ing off mortgages on properties which do 
not belong to them to be subrogated to 
the rights of the original mortgagees. 
This right of subrogation is not extended* 
to mere volunteers who pay off other peoj le’s 
debts without having any concern in them/' 
'lne learned Judges make it quite cl el r 
that the equitable doctrine of subrogation 
can have no ap] lication on volunteers cr 
persons whose conduct is officious. The 
plaintiff is only a volunteer for he- ki cw 
that his vendor had no title at all ; i:d tin t 
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the sale-deed, Exhibit, A, was a sham 
trarfaction; and by his taking conveyance 
from the 13th defei dr nt he cannot be said 
to hc*ve acquired any right to the property 
when his own vendor had not the shadow 
of a title to it. If the plaintiff had a void¬ 
able or defeasible title he might bring 
himself within tlieprinciple of the decisions 
11 Syamalarayv.dll v. Sulbarayvdu (?;) 
and Cham a Suami v. Fade la An audit (25). 
The Courts do not always make a distinc¬ 
tion between a void and a voidable sale 
and a transaction which is only a sham 
one. Avoid sale can never be made good. 
A voidable sale is good till it is avoided. 
B.:t a sham or nominal transaction is no 


transaction at all and 'is a mere waste paper. 
In PaUmalai M udaliyar v. South In¬ 
dian Export Company '28) the transferee 
was a bona fide transferee and though 
the sale was avoided under section 53 of 
the Transfer of Property Act, yet he 
was entitled to a charge for the 
amount spent by him in discharging 
the mortgage. In that case the trans¬ 
feree had a voidable title which is a good 
title till it was avoided and the payment 
by him to discharge any incumbrance 
on the property during the time he was 
in possession if it was a pro Unto relief 
of the burden existing on |the property 
and as such the person who dexeats his 
title should in equity pay or make good 
the amount paid by the transferee cruir.g 
the time his title was considered good. 
The same principle is applicable to cases 

of conveyances which are voidable 1 nder 
sections 55 and 5b of the Presidency Towi s 
Insolvency Act. W 1 ere a person has pi id 
off certain encumbrances dim g the time 
when his title was unchallenged he could 
in equity claim to stand in the position 
of the creditor whorn l as paid. '[vKatup- 
pan Amb.ilaparan v. Sahith Lew u tel). 
Ayiin", I., after refcrriig to Sxani'n- 
rayudii v. Subbarayudu (27) a-.d Pdanu- 
lui Mudaliyar v. South Indian Export 
Con-panv (2-) ssns : “But a 1 eru^o! the 
judj meats in these c. ses shovstlv t m each 
ill/person claiming s d rogation wrs at 
the time of making payment a transferee 
of the property lor valuable consideration. 
He may ha\c been guilty of trend or mis¬ 
conduct in connection with the transfer 

which might render it voidable at the in¬ 


stance of another party; but he had paid con¬ 
sideration for the transfer and was possess*" 
ed at the time he discharged the mort¬ 
gage of a substantial interest in the prop¬ 
erty. The payments for which subroga¬ 
tion was claimed were necessary to pro¬ 
tect . that interest. This, as it seems to 
me, is a very real distinction between those 
cases and the present one.” In the 
case before him and Tyabji, J. the trans¬ 
feree under a nominal sale was held 
not to be entitled to be subrogated 
to the lights of the mortgagee as against 
the purchaser in execution of the decree 
against the transferor. 

The next contention that the plaintiff 
is entitled to be paid the amounts which 
he paid for the discharge of encum¬ 
brances between the dates of Exlibit C 
and Exhibit P requires careful consider¬ 
ation. By Exhibit O the plaintiff’s title 
to the propeity was recogmsed by a 
Court of Eaw and till that decree was upset 
it was good and could not be questioned by 
anybody. The question whether payments 
made subsequent to this for relieving the 
burden on the property could be considered 
as payments by persons interested in the 
property is not free from difficulty. It 
is urged with some show of reason that 
when a person gets a decree in his favour 
from a Ci\il Court the payments made by 
him subsequent to the decree must be con¬ 
sidered bona fide, for he has an interest 
to support and protect and if there is no 
appeal the plaintiff would be entitled to 
the property. This contention carrot 
hold good for the reason that a Civ il Court 
does not confer a right to property which 
the person does not possess tut oily de¬ 
clares or enforces a right which he has. 
Except in a few cases where decrees them¬ 
selves are a source of title, the decrees 
of Civil Courts cannot confer a title to 
immoveable property which a person does 
not possess and, therefore, when the plaii t- 
iff had no title at all to the plaint property 
the mere fact that a Civil Court considered 
or held tlift lie had title would not confer 
an interest which he did not possess be¬ 
fore, and he must have known that the Dis¬ 
trict Munsif’s decree in bis favour dated 
26th January 1910 was liable to be appealed 
against and that any payments made by 

him before th$ decree was upset were made 
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by him with the knowledge that the de¬ 
cree might be upset on appeal. There¬ 
fore, I do not consider that the plaintiff 
paid the amounts detailed above Iona 
fide with a view to protect the property. 

It is urged that there was an execution 
taken out by the mortgagee against the 
mortgaged property and the plaintiff 
paid the execution creditor to save the 
property from execution. It must he 
remembered that the ph intiff was a mere 
volunteer nnd could not claim to have done 
it by virtue of an interest in the jropeity. 
In Nadhamuni Jyyan v. AppuOdayan (22) 
my learned brother (Mr. Justice Spencer) 
has laid down that a person who claims 
an equitable relief ought to come into 
Court with clean hands; ar.d the plaintiff 
cannot be said to have come into Court with 
clean hands. Rajah of Vizianagaram v. 
Rajah Setrucherla Somasekhararaz (17) 
is relied upon by the plaintiff for tie con¬ 
tention that he had an interest in the prop¬ 
erty and that the payment made by him 
to protect that interest is a bona fide pay¬ 
ment. The case at the foot-note dees not 
help the plaintiff as there is clear fr.dirg 
that the plaintiff could not be regarded as 
having paid Krishana Bathan’s debt off ci- 
ously or as a mere volunteer. In Bhaguati 
Prasad v. Radha Kishen Seuak Pande (42) 
the Privy Council held that by the acts of 
the parties and their relatiors to one an¬ 
other the money borrowed by an agent 
for a principal for the purchase of property 
was rendered a charge upon the latter in 
the principal's hands he being the real pur¬ 
chaser, and the lender of money, which he 
advanced to the nominal purchaser 
of property who was the agent of 
the real purchaser, was entitled to a 
declaration that the advance of money 
for the purchase formed an equitable 
charge upon the property aganst the 
real purchaser. In that case the trans¬ 
actions were all real transactions and theie 
was no contention that the payments 
were not made bona fide. In Ammani 
Ammal v. Ramasuami Naidu (24) Sadasiva 
Aiyar and Napier, J J., held that a purchaser 
in good faith who buys from the guardian 

(42) 13 A. 3041 20 I. A. 108; 6 For. T. C. J. 7: 

17 Ind. Jr.r. 320; 7 Inch Dec. (n. s.) 911 (P.C.). 


of a minor the property which he consi¬ 
ders to be the property of the guardian 
and not that of the minor was entitled to 
be paid back the amounts which he paid 
for discharging the encumbrances on the 
minor's property when the sale was set 
aside. It was held that the principle of 
subrogation did not apply to the case of 
volunteer or stranger. This equitable 
principle of subrogation need not be con¬ 
sidered in this case for the plaintiff does 
not contend that he is entitled to stand in 
the shoes of the mortgagee. All that he 
claims is, to be entitled to be paid back 
the sums he paid and to have a charge 
on the property for those sums. In Radha 
Madhub Samonta v. Sasti Ram Sen (40) 
it was held that the payment of rent made 
by a purchaser of a fiutni taluk after the de¬ 
cision of the first Court in a suit brought 
by the defaulting putniaais for the setting 
aside of the putni sale by which it was 1 eld 
that the sale was invalid, and during the 
pendency of an appeal preferred not by the 
plaintiff, tte auction-purchaser, but by the 
zemindar at whose instance the said sale 
had been brought about, is not a voluntary 
payment, inasmuch as he (the plaintiff) 
is a person interested in the payment of 
the money, within the meaning of section 
69 of the Contract Act. Here, again, there 
was a real sale and the purchaser was bound 
to protect or rather was entitled to protect 
his interest in the property by payment 
of the amount due to the zemindar ; 
otherwise the holding might have been lost, 
and the person who had the real title to the 
property was in equity bound to reimburse 
the person who had only voidable title the 
amount which he paid for preserving the 
property from sale for arrears of rent. In 
the present case the plaintiff does not seek 
to defend his title against an attack but 
wants a decree against the property for 
money paid by him to discharge certain 
encumbrances. He cannot be said to have 
acquired a charge by reason of pa}’ments 
made by him w'hen he had no title to the prop¬ 
erty. He was a mere adventurer who was 
trying to make out a claim for property to 
which he knew he had absolutely no title. 
A man cannot create a charge by paying 
off an encumbrance on a property when he 
had not any subsisting interest in the 
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property. The law in certain cases creates 
a charge when payments are made by per¬ 
sons who are either bour.d or entitled to pay 
off certain amounts, but the law does not 
favour jvi adventurer who makes payments 
only for the purpose of creating a title to 
property. The case in Janki Prasad Singh 
v. Balde) Prasad (32) is very similar to the 
present. There the plaintiffs alleging them¬ 
selves to be the purchasers of the mort- 
gagee’s rights in certain lard, paid the amount 
of a decree against the mortgagee in order 
to save the property from sale. But if had 
already been found in a suit under section 
283 of the Code of Civil Procedure that 
the sale to the plaintiffs was fictitious and 
inoperative. It was held that the plaintiffs 
were not entitled to recover the amount 
paid from their vendors. The learned 
Judges cpiote with approval a passage from 
the judgment of Straight, J., in Chcdi Lai 
v. Bhagwan Das (43) : "If the plaintiffs, 
as mere volunteers, chose to put tl eiT hands 
into their pockets and to pay a sum of money 
not for the defendants but for themselves, 
that was their own. look-out, and they can¬ 
not now claim the benefits of section 70.” 
The pi a* ut iff in the present case has made 
the payments as a mere speculator and in 
the gamble for the title he must lose what 
he has paid because he was a mere volun¬ 
teer and made the payments officiously in 
order to make out a title to property when 
lie had absolutely no title to it. 

I, therefore, hoidthat the plaintiff cannot 
claim any amount alleged to have been 
paid by him for relieving the burden on 
the plaint property from the first defendant 
either personally or on the security of ti e 
plaint properly. The plaintiff's suit so 
far as the first defendant is concerned must 
be dismissed with costs. 

The memorandum of objections b\ res¬ 
pondents Nos. 1 to 3 is allowed with costs. 
The appeal of the plaintiff (No. 239 of 19*8) 
is also dismissed with costs of defendants 
Nos. 1 to 4. In the result the plaintiff’ssuit 
is dismissed with costs against all but tie 
legal representatives of the 13th defendant. 

I concur in allowing Appeal S'J t No. 166 
of 1918 with costs against the plaintiff. The 

(4}) 11 A. 234; A. \Y, X. (1889) 67; 0 Iud. Dec, 
(N. s.) 577 - 


appellant will pay the costs of the first 
defendant. 

. . • 

These appeals having been set down to 
be spoken to this day on the minutes of 
the decree and respc-rdents Nc-s. 18 ar.d 19 
in Appeal No. 239 of 1918 havirg - filed 
Civil M see!famous Fet.t'011 No. 1442 
of 1912 under O. XLVII, r. 1, Civil 
Procedure Code, praying for a review of 
the judgment of this Court, dated the 30th 
March 1922, in the said Appeal No. 239 
of 1918, the Court delivered the following 

JUDGMENT. —Although the 13th/ de¬ 
fendant did not appeal or join in the memo¬ 
randum of objections filed by respondents 
Nos. 1 to 3, the decree for sale of properties 
under O. XXXIV, r. 4 was a common 
decree against all the defendants: and the 
personal decree for any surplus that might 
remain due after the sale of the properties 
was a common decree against defendants 
Nos. 1 and 13. 

Having held that the cause of action 
arising out of the sale dated 22r.d August 
1908 to the plaintiff was barred by limitation 
as against first defendant, we cannot, 
in the light of section 3 of the Limitation 
Act. shut our eyes to the fact that it is 
also time-barred agair.st 13th defendant 
and his legal representatives ar.d under 
O.XT.l, r. 33 must, lobe consistent,, make 
the same order in their ease. 

The decree has not yet teen signed 
and we have no doubt that there is "suffi¬ 
cient reason" within the meaning of O. 
XLVII, r. 1 to review our decision apart 
from our inherent powers under section 
151, Civil Procedure Code. [See Sxud Tuff* 
uzzool Hcssein Khan v. Rughoonath Per- 
shad (44), Debt Baklisli Singh v. Habib Shah 
(45).) See also In re St. Nazaire Co. (46) 
and In re Suffield and Wails, Ex parte 
Brown (47) as to’the powers of a Court to 
correct an error obvious on the face of 
the record before the order has been com- 

M. I. A. 40; 7 B h- R - l86 ? 2 Sutb - p * c * 
j. 434; 2 Sar P. C. J. 656; 20 E. R. 701- __ 

(45) iq Ird. Cas. 5 * 6 : 35 A. 331: »7 C. W. N. 

S-q- 11 A. J,. T. 625; 1 3 C. L. J. 19: 15 D. 

R~. O40; 14 M. L. T. 33: (1913) M. W. N. 566; 25 
M. L. J - 14 8 ; 16O.C. I 94 M° 1 ; A - 15 » ( p * C -)* ~ 

(46) (1870) 12 Ch. D. 88; 41 L. T. iioj 27 W. R. 

85 (4/) (1888) 20 Q . B. D, 693; 58 L. T. pit; 36 

\Y, R. 58.fi 5 Mom 1483- 
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If the Court of first instance had taken 
tne correct view on the question of limita¬ 
tion it would have dismissed tl e suit, as 
laid,'against all the defendants; and under 
section 107 (2), Civil Procedure Code, 
we have the same powers and duties to see 
that a proper and workable decree is passed 
as the original Court had. The decree of 
the lower Court provided that if any sur¬ 
plus remained after the sale of the proper¬ 
ties the plaintiff should have a dec; ce against 
defendants Nos. 1 to 13 for the recovery 
of such amounts. 

Now that the decree for sale has been 
held to be not maintainable, we should 
in effect be allowing the nature of the 
case to be changed, and in effect be vary¬ 
ing the decree of the lower Court as against 
13th defendant if we were to allow a per¬ 
sonal decree to be made against the 
13th defendant’s legal representatives, 
irrespective of the charge. 

The words in our judgment “but the de¬ 
cree will stand as against 13th defendant’s, 
legal representative as he did not appeal ’’ 
w.ll now be expunged and the decree will 
be drawn up as if they had never existed. 

v, n. v. 

,k.s. d. & N. h. Decree modified. 


0JOH JUDICIAL COMMISSIONER’S 

COURT. 

Rent Appeals Nos. 9, 10, n and 12 of 

1922. 

July 8, 1922. 

Present: —Mr. Ashworth, J. C. 
JUGNU KHAN and others— 

D SFENDANTS —APPELLANTS 

versus 

RU ORA PARTAB SINGH— 
Plaintiff — -R e spo nd e nt. 

U. P, Land Revenue Act (III of 1901), s 
l 3& (2), (3) (4), applicability of—Partition of 

lessee mahals— Joint responsibility of lessees for 

rent, whether affected. 
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Sub-sections (2), (3) and (4) of section 138 of the 
U. P. Land Revenue Act merely refer to the 
responsibility for revenue to Government inter 
se of the owners of a taluqdari mahal which is 
partitioned and do not refer to the responsibility 
iner se of the lessees for rent to the taluqdar in 
the various lessee mahals. A perfect partition of 
a lessee mahal does not put an end to the joint res¬ 
ponsibility of the lessees for rent to the taluqdar. 
[p. 430, col. i] 

Rudra Partap Singh v. Sikandar Khan, 39 Ind. 
Cas. 598; 10 O. C. 104, followed. 

Appeal against a decree of the District 
Judge, Fyzabad, dated the 1st February 
1922, confirming a decree of the Assist¬ 
ant Collector of the First Class, Sultanpur, 
dated the 7th June 1921. 

Messrs. A. P . Sen and Haider Hussain, 
for the Appellants. 

Messrs. M. Wasim, Radha Krishna and 
Raj Kumar, for the Respondent. 

JUDGMENT. —These four second appeals 
arise out of suits brought by the plaintiff 
for arrears of rent against a large number 
of defendants claiming a decree jointly 
and severally against each of them. 
The ancestors of the defendants obtained 
a decree from the Settlement Court giving 
them perpetual lessee rights, and rent was 
fixed by the Settlement Court. In 1914 
as between the various lessees a perfect 
partition was effected. The result was 
that this taluqdari mahal was divided into 
nine mahals and sub-divided further into 
30 or 40 pattis altogether. Both the lower 
Courts have given a decree in favour of 
the taluqdar against the whole body of 
lessees making them jointly and severally 
responsible. In this appeal it is contended 
that such a decree was not a proper one 
inasmuch as it ignored the partition of the 
taluqd.tri mahal i a to lessee mahals and into 
pattis. Reliance is placed by the appel¬ 
lants on the provisions of section 138, 
sub-sections (3) and (4), of tbe Revenue 
Act. There provision is made for the 
limitation of the joint responsibility of 
co-sharers in any newly constituted mahal 
to the rent due in respect of that mahal 
only. It is also provided that all objec¬ 
tions to distribution of the lands of a mahal 
into new mahals at the time of partition 
s'nnll be decided by the Collector. Now, 
there can be no doubt that the responsi¬ 
bility of the co-sharers mentioned in the^e 
provisions would support the contention. 


INDIAN CASKS. 
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Put in the case of Rudra Partap Singh v. 
Sikandar Khan (i) it was held by Mr. 
Lindsay that sub-sections '2), (3) and 
(4) of section 138 merely referred to the 
responsibility for revenue to Govern¬ 
ment inter se of the owners of a talnqdari 
mahal which was partitioned and did not 
refer to the responsibility inter se t of the 
lessees for rent to the tiluqdar in the 
various lessee mahals. The appellants, on 
the other hand, rely on a decision of Mr. 
Daniels which is not yet published in 
Pent Appeal No. 36 of 1920 decided on 
25th November 1920. In this case Mr. 
Daniels held that the main object of a per¬ 
fect partition, whether of propriety ry or 
under-proprietary right (incidentally he 
w mid have held or also of mahals held 
by lessees) is to put an end to joint res¬ 
ponsibility. I can find nothing in the Act 
to support the view that when lessees 
get their land partitioned off into a 
mahal such partition can affect their 
relations with the taluqdar. Mr. Lindsay 
has given good reasons for holding 
that this was not intended. It is true 
that Mr. Lindsay mentioned as one 
of the arguments against his view that 
his interpretation could not be a correct 
one in view of the provisions which were 
contained in th_* old Oudh Revenue Act 
of 1876 with respect to the partition of 
these mahals. I may say that the pro¬ 
visions of the Act of 1876, so far 
from furnishing any reason against 
the correctness of Mr. Lindsay's decision, 
appear to me to support it. In section 101 
of the Act of 1876 there was a provision that 
the person to whom rent was payable might 
present an application objecting to the 
distribution of the rental over the several 
parts into which the mahal has been divid¬ 
ed. Now this provision has been omitted 
in the present Act and it must have been 
omitted with a purpose. The present 
Act merely provides that all objections 
shall be decided by the Collector. It makes 
no reference to objections by the per¬ 
son to whom the rent is payable. It 
would, therefore, appear that in the new 
Act there was no intention to suggest th-t 
feuch objections could be made. 


Another ground of appeal Is that the 
appellants have in certain cases been made 
liable for rent due during the time of their 
predecessors-in-interest. It is urged that 
they could only be made liable for such 
rent to the extent of the assets in their 
hands derived from their predecessor s-in« 
interest and it is stated that there is no 
evidence to show that there are any assets 
in their hands. I find, however, that 
there was no clear pleading by the appel¬ 
lants in the lower Courts that they were 
not liable on this ground. Tf they had 
set up this plea clearly in the lower Courts 
it is probable that the Court of first 
hearing would have fixed an issue as to 
whether there were assets in their hands. 
What happened was that the pi.intiff, 
framing ] is plaint on the khewat , included 
as defendants some persons who had died. 
On discovering that he had done this he 
had the names of their successors entered. 

If the successors had wished to plead that 
they were not liable for the rents accruing 
during the time of their predecessors, they 
should clearly have pleaded the fact. 
What they did object to was the joinder 
as defendants of persons who were dead 
and tliis defect is cured by the substitution 
of their names. 

Lor the above reasons, I dismiss these 
four appeals with costs. 


/. k\ 


Appeals dismissed. 


d) 30 Ind. Cas. 50 «i 20 O. C. iop 
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PATNA HIGH COURT. 

Civil Revision No. 58 of 1923. 

June 4, 1923* 

Present: —Mr. Justice Foster. 

EAST INDIAN RAILWAY COMPANY 
and another—Defendants— 

PE TITIONERS 
vers us 

Firm SUKHDEO DAS GOBARDHAN 

■ DAS— plaintiffs—Opposite Party. 

Pleadings—Suit against Railway Campany for 
compensation for non-delivery of goods—Risk 
N>te—Piilure to plead loss in written statement — 
Presumption — Loss, whether can be proved during 
trial—-Evidence Act {I of 1872), ss. 103, 106, 114. 

If a Railway Company wishes to escape the 
ordinary liability of a bailee, it should expressly 
plead the execution of a Risk Note and the loss 
of goods, [p. 432, col. 1.] 

Plaintiff sued a Railway Company for com¬ 
pensation for non-delivery of a bale of cotton 
consigned to him through the defendant Com¬ 
panies. The Company filed a mitten state¬ 
ment but there was no assertion or suggestion 
that the bale of cotton had been lost or destroyed. 
During trial the Company offered to produce 
evidence to show that the goods had been lost; 

Held, (1) that such evidence could not be ad¬ 
mitted; [p. 431. col. 2.] 

(2) that a presumption could legally be raised 
that the goods were still in the possession of the 
Railway Company and that the plaintiff’s case 
rested upon this presumption; [p. 431, col. 2.] 

(3) that the defendant Company not having 
pleaded loss or special agreement was liable to 
compensate the plaintiff for the loss he had 
suffered, [p. 432, col. 1.] 

Great ’ Indian Peninsular Railway Com¬ 
pany v. Messrs. Jitan Ram-Nirmal Ram, 72 Ind. 
Cas. 440; 4 P. L. T. 173; (19-23) Bat. 82; 1 P. 
I,. R. 169; (1923) A. I. R (Pat.) 283; 2 Pat. 442, 
distinguished. 

Smith Limited v. Great Western Railway Com - 
puny, (1922) 1 A. C. 178; 91 h. J. K. B. 423 ; 27 
Com. Cas. 247; 38 T. L. T. 339 . followed. 

If a conclusion of fact is arrived at by con¬ 
struction of law, the conclusion must involve 
a question of law. [p. 432, col. 2.] 

Revision from an order oi the Additional 
Subordinate Judge, Gaya, anted the 15th 
November 192?. 

M ess. s. N. C. S nhu and N. C. Ghose , 

for the Petitioners. 

Mr. 5 . D.iyul, for the Opposite Party. 

JUDGMENT.—This is an application 
under section 25 of the Provincial 
Small Cause Courts Act. The plaintiff's 
suit has been decreed for Rs. 490 being 
compensation for run-delivery of a. bale 
of cotton consigned to the plaintiff at 


Guya from Bombay through the defendant 
Railway Companies. Each of the defend¬ 
ants has filed a written statement. In the 
plaint it is asserted that out of 16 bales 
o ily 15 bales were delivered to the plaintiff s 
fi-111 under open delivery and one bale was 
not delivered and was found to be wanting. 
In the written statenent there is no asser¬ 
tion fron which it can begatiiered even by 
impliction that the bale of cotton has been 
lost nor is there on the record any corres¬ 
pondence between the parties which would 
show that the Railway h s ever asserted 
th -t thegoois have been lost or destro)’ed. 
When the case came into the Court the de- 
f e udaat R a il way C omp any off ei ed t o p roduc e 
evi le.ice to show that the goods have 
been lost. But the learned Subordinate 
Judge held that such evidence could not 
be then admitted. In niy opinion he. was 
right in this decision. The plaintiff had 
expressly described his claim as one of 
compensation for non-delivery and the 
defendant had not pleaded that the goods 
hid been lost. So, in i y opinion, the 
plaintiffs' case would rest upjn the pre¬ 
sumption that the goods were still in the 
possession of the Railway Company, a 
presumption which may be raised, I think, 
under the terms of section 114 Illustration 
(d) of the Evidence Act. 

The reason why it is so necessary to l .y 
stress oa the pleadings in such n case as 
this is that the plaintiff has already a 
very heavy burden indeed and that it 
would not be just to increase that burden 
by excusing the defendant from the ne¬ 
cessity of pleading loss or destruction. It 
may be loss in the ordinary sense of the 
word or it may be destruction by 
lire or water or vermin, but the plaintiff 
should at least have some knowledge that 
tiie goods are no longer in the Company's 
possession. This is not a mere technicality 
as will be seen by giving careful attention 
to the terms of section 72 of the Indian 
Railways Act. The scheme of that sec¬ 
tion is that there is a general rule at the 
commencement imposing a general liability 
of a considerable extent upon the Indian 
R always and then follows a particular 
rule as to exemption from the extensive 
provisions of the first sub-section. Appl\- 
ing the facts cf the present case to that sec- 
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tion we see that the plaintiff's firm would 
ordinarily have the advantage of the terms 
of section 15^ of the Contract Act and he 
also has the benefit of calling the bailee 
to account under section 16 1 of the same 


Company. The learned Subordinate Judge 
held that the liability of the plaintiff to 
the stipulation of the Risk Note had not 


Act. The large liability of the defendant 
indicated in the first sub-section must apply 
to the present case unless the defendants 
plead and show that their responsibility 
has been limited by lawful agreement. 
The necessity for pleading and showing 
the special facts is only in accordance with 
the principles of sections 103 and 106 of 
the Evidence Act. From this it follows that 
it is necessary expressly to plead loss 
and the execution of a Risk Note, if the 
defendant wishes to escape the ordinary 
liabilities of a bailee. The special facts 
of this case distinguish them from the 
case which has been quoted to me. Great 
Indian Peninsular Railway Company 
v. Messrs. Jitan Ram-Nirmal Ram (1). 
The facts correspond rather to those 
uf the Irish case \ Curran v. Midland Great 
Western Railway Company of Ireland (2)] 
which was discussed and distinguished in 
Smith Limited v. Great Western Rail - 
■way Company (3). At page 178 Lord 
Buckmnster shows that the case then 
decided was treated as one in which loss 
had been pleaded and shown and the Irish 
case was distinguished by Lord Buck 
master and Lord Wrenbury in this very 
respect. 

In my opinion there has been no mis¬ 
application of the law in the trial of this 
case in so far as it has been confined to the 
question of compensation for non-delivery 
bv a bailee of property baled. 

Holding this opinion, it follows that 
I must find also that the Risk Note has no 
bearing upon the case, inasmuch as it could 
only be pertinent if loss had been pleaded. 
But I must refer to the Risk Note in con¬ 
nection with one question which was raised 
011 behalf of the applicants, the Railway 


been established inasmuch as it was 
not shown that the broker, Balaji, when 
lie signed the Risk Note, signed under the 
authority of the plaintiff. This cannot 
be regarded merely as a question of fact, 
for it is obvious that if a conclusion of fact 
is arrived at by construction of law, the 
conclusion must involve a question of law. 
Now, in this case it may be accepted that 
the plaintiff had not expressly authorised 
Balaji to sign for him in Bombay but the 
question still remains whether the plaintiff 
is bound by Balaji’s signature. Bala;i 
made the whole contract of bailment which 
included promises as to carriage, payment 
of consideration and so on. The plaintiff 
has adopted for the purposes of the suit 
a lnrqe part of this contract of bailment 
but wishes to discard the portion which 
is inconvenient to his case. He has in fact 
adopted the whole contract of bailment 
and he has in fact ratified the action of 
Balaji in contracting on his behalf. It 
is for this reason that the law constructively 
fixes him, on the principle of section 196, 
Contract Act, with the same liability as if 
he has given his authority before the 
contract. But, as I have said before, 
this question does not, in ray opinion, arise 
in the present case. The application is 
dismissed with costs Hearing fee three 
gold mohurs. 


K. s. d. & N. h. Application dismissed . 


(1) 72 Ind. Cas. 440; 4 P. I,. T. 173; (1023) Pat 
82; I P. L. R. 169; (1923) A. I. R. (Pat.) 285; J 
Pat. 442. 

(2) (1896) 2 Ir. R. 183: 2 Ir. I,. R. 739. 

(3) (1922) 1 A. C. 17b; 91 I v . J. IC B. 4’); 2/ 
Coin. Cas. 247; 3 s h. R. 359 
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GULZAR JAN V . EMPEROR; 

LAHORE HIGH COURT. 

Criminal Revision No. 1137 of 1922. 

January 8, 1923. 

Present: —Mr. Justice Abdul Raoof. 
Musammat GULZAR JAN and another— 

Petitioners 

versus 

EMPER OR—R espo ndent. 

Punjab Municipal Act (III c/1911), ss 33, 
152, 228 — Powers under s. 152, whether can be 
delegated — Authority to prosecute, form and contents 

A Municipal Comm ttee cannot delegate its 
powers under section 152 of the Punjab Municipal 
Act to its President. 

An authority conferred by a Municipal Com¬ 
mittee on any person to conduct prosecutions on 
behalf of the Committee must, by virtue of the 
Explanation to section 228 of the Punjab Munici¬ 
pal Act, be in writing and contain full and com¬ 
plete particulars of the person to be prosecuted. 

Case reported by the District Magistrate, 
Jullundur, with his No. 3205 of July 1922. 

FACTS. —-Two prostitutes, Gulzar Jan 
and Sardar Jan, were prosecuted under 
section 152 of the Municipal Act for fail¬ 
ing to obey an order issued by the Municipal 
Committee, Jullundur, to remove them¬ 
selves from a certain locality of the town. 
An exactly similar case was instituted 
against other prostitutes in the Court of 
Khan Muhammad Zaman Khan, Magis¬ 
trate, Third Class, Jullundur, and resulted 
in a convict on, which was, however, up¬ 
set on appeal by Rai Sahib Tala Shankar 
Das on the 13th of June 1922. The grounds 
on which the appeal was accepted were 
based on po nts of law, and I give below 
the relevant portion of the Appellate 
Magistrate’s decision in the case:— 

"‘The Counsel for the appellant 
has, however, raised an objection to the 
effect that the notice in question wa? bad 
in law as it was not issued by the Committee 
itself as required under section 152 (1) 

of the Mun cipal Act, III of 1911. Counsel 
for the Mun cipality urges that the Comm t- 
tee had delegated its powers to the President 
in its resolut on No. 63 of 20th June of 
1921, and that consequently as the notice 
in dispute was issued by the President, 
it was quite legal and valid. But on read¬ 
ing section 33 of the Act it appears that the 

28 


Committee could not delegate its powers 
under section 152 of the Municipal Act. 
Over and above this, it further appears, 
on read ng section 33, that the Second Class 
Committee cannot delegate any of its 
powers to the Pres dent or so without the 
previous sanction of the Commissioner, 
and similarly the First Class Committee 
without the sanction of the Local Govern¬ 
ment. In this case no such sanction was 
ever obtained for delegating such powers 
to the President, hence notice issued by the 
latter cannot be held as legal. Another 
objection in this case is that the authority 
given to Pir Bakhsh for prosecuting people 
on behalf of the Committee is also not 
within the purview of law. 

*' In Explanation under section 228 of 
the Municipal Act it is provided that the 
authority in all cases must be in writing. 
This written authority is explained at page 
230 of the Act, edited by Hari Chand, 
M.A., LL. B., in his first edition of 1913. 
According to this Explanation complete 
and full particulars of the person to be 
prosecuted should be given with the authori¬ 
ty so given to the prosecutor. As this 
procedure was not adopted in this case 
hence the prosecutor who appeared in Court 
was not properly and legally authorised 
to conduct this case. Under these cir¬ 
cumstances there remains no doubt that the 
prosecution of the appellant was not legal 
and under the strict sense of law. ” 

GROUNDS: — I agree with this in¬ 
terpretation of the law, it has also been 
accepted by the Municipal Committee, 
Jullundur, which has consequently issued 
revised notices in accordance with a resolu- 
t on passed at their last meeting. For 
these reasons, this case is forwarded to the 
High Court with a recommendation that 
the sentences and lines passed on the ap¬ 
pellants, Gulzar Jan and Sardar Jan, should 
be rem tted. 

JUDGMENT.—For the reasons stated 
by the Distr ct Magistrate I accept his 
recommendat on and set aside the con¬ 
victions and sentences. 

z. k. Revision acccNcd. 
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EMPEROR V. NAROTAM. 

OUDH JUDICIAL COMMISSIONER’S 

COURT, 

Criminal Appeal No. 23 or 1922. 
March 30, 1922. 

Present:—Mr. I,ylc, A. J. C., and 
Mr. Ashworth, A. J. C. 

EM PE R O R—C O MPLAl NAN T— A I>p E J. L AN T 


vers us 


NAROTAM and others—Accused— 

Respondents. 

j Practice—Criminal trial—Previous litigation — 
Enmity—Prosecution evidence—Immateuat <.:• - 
crepancics or improbabilities—Failure to call all 
prosecution witnesses — Inference. 

The fact that the accused have bet 11 generally 
the complainants or plaintiffs in some previous 
criminal and other proceedings started against 
the complainants would not justify the Magistrate 
to consider that the complainants had reasons of 
enmity against the accused and not iice versa. 
Tile b.tt.rness engendered by litigation,especially 
criminal litigation, is a mutual bitterness and 
the prosecuting or successful party s likely to 
feel just as embittered against tile prosecuted or 
unsuccessful party as vice varsa. [p. 43G col. i.] 

It is not permissil le to reject the prosecution 
evidence owing to immaterial discrepancies or 
improbabilities, unless some alternative explana¬ 
tion ol the taels ol the car.e is forthcoming. 
[l> 435. col. «!.] 

There must be* some limit to the* number of 
witnesses which a Court is asked to hear, and 
no argument lavoi iable to the accused can be 
based on the fact that one or two witnesses, 
out of a large number, have not been called by 
the prosecution, [p. 4.10, col. 2.] 

Appcui agau.se a.i oiuer of the Sessions 
Judge, liardci, dated the 24th November 
1921. 

The Government Pleader, for the Appel¬ 
lants. 

Mr. Haw Prasad, for the Respondents. 
JUDGMENT.—Tinsis a Govern.meat appeal 
against the acquittal by the Se-ssioi s 
Judge of Iliudoi of four biotheis, Naioiiuu 
Pars had, Gaya Parshad, Jadu Nath aid 
S11 Ram alias Ramai, who were chrrgtd 
with murdering one Me liar ban Pad, with 
causing grevicus hint to MttsamwallJumio., 
Ins wile, and with, causing simple hurt to 
Chuuni, Ins brother. The prosecution cr c e 
is, that the village ol Ga.rhi New ad a belongs 
to two sets of Thakurs-—Gang a Bakhsli 
Singh Thakur on the one hard and Kesri 
Singh, liddeo and Mini an Thakurs on tl e 
otliei hand. Ganga Bakhsh Singh, \vho c c 
tenant and raiyal tlie deceased was, had 
leased Ins zeminduri rights to Gajodhar 
of MdiJiHidpur, while Kesri Singh, etc., 


( 19^3 

bav^ leased tlieir rights to the four accused 
and a fifth brother named Bishan Nation 
who liave during the last year come to 
reside at Newada close to Raw at pur. 
There had been a long pre-existing feud 
between the family of the deceased and 
the accused. On the J5th of August tie 
deceased Mehaiban and Lis brother, Chunni, 
"ere ploughing the former’s field at R&wat- 
pur. The four accused were passing the 
field with their cattle and, after taking 
their cattle to the jungle, came back aid 
remonstrated with the deceased saying, 
we have already told you not to plough 
the field but ) oil won’t, listen.” Mehaiban's 
reply was that the accused had uothn g to 
do with the field. TLeieupon .Narotam 
Parshad, accused, ordered his brotlcis 
to beat Mehaiban. They all four attached 
him simultaneously and alter kixckn g 
hi in down ran at Chunm. He, Lower ci, 
after warding off then blows with his lutJ.i, 
managed to escape. The four accused 
then returned to rvheie Mehaiban was 
lying and began to beat him again, KiS 
wife, Alusammat Dunna, hnu ccine to tie 
field With some water and tneu to piotect 
her husband but she received a lathi bxw 
breaking her foie-aim. This was said to 
have happened three gharis after suniise 
winch means abuut 0-20 a. m. The mat fit 
was wtitneesed by three boys. Hem Nath, 
Suirj Bali and Gurclm, who weie giazii g 
cattle at the edge ol the fierd and cl these 
Guroin, the eldest, a boy c* 10, Las given 
evidence. It is also said that Mitthu 
Pasi, B«udeo Gad any a, Rustam I'akii 
and Jarvahir Pasi rarr up licin the 
neighbouring fields or jungie and by their 
arrival caused the accused to decamp. 
Of these Baideo and Jawahir have been 
examined as witnesses. Alter the accused 
had run off in an easterly aneci.on a cot 
was obtained and the deceased Mehaiban 
carried to his house where he shortly expued. 
Before he died the brother, Chunm, hastened 
oil to report at the lhana and net Cnhecia, 
Chaukidar. Chhedo, Lhauhuutr, ret timed 
to Rawatpui to see the u jiuta man ana 
caught Chunni up R'ter. The medical 
evidence proves that Mehaiban s death 
was causeu by fracture oi the skull, i he 
report was made at the Bcrigunj Police 
station after 3 p. M., the ditlauce oi the 
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Police station from Raw at pur being 10 
miles. The Sab-Inspector Police arrived 
at the v.llage of Garhi where the deceased 
lived at 8 p. M., in the evening. Tie 
accused were not arrested until a month 
after the murder. Tneir arrest came about 
by reason of a petition put in by them 
before the Sub-Divisional Officer at Ilardi i 
on the 8th September in which they com¬ 
plained that they had been falsely impli¬ 
cated by the relations of the deceased and 
that the Police were getting up false evi¬ 
dence against them. When the Sub-Divi¬ 
sional Offi.ev received this petition the 
chalanoi these persons had not come before 
him and so he merely ordered that a repoit 
should be asked for from the Police and 
the accused were not arrested. It is not 
clear whether they were present when 
the petition was handed in or whether 
it was handed in by a mukhtar. 

The learned Sessions Judge has acquitted 
the accused on the following grounds. 
As to motive, he finds that the deceased 
and his brother had much more reason 
(o bear enmity against the accused than 
v ; >ce versa, and that the alleged occasion 
of the assault cn Meharban, namely,that 
the accused told him to desist from plough¬ 
ing a field with which they, the accused, 
had no concern, was ridiculous. As to 
the evidence, he found discrepancies between 
Chuani’s first report and liis evidence in 
Court. He also found that there was 
too much delay in making the first report. 
He could not accept the reason given by 
Musammat Dunn a for being at the field. 
He found that the reason given by the 
Witness Bildeo for being near the field 
could not be true, that Jawahir, witness, 
could have seen nothing from the place 
where he stated that he was and had ais- 
p'ayed much contradiction in his evidence, 
that Gurdin, the boy, would have run 
away if anything had happened before 
seeing what he sa: d that he s aw, that Gangu 
G’aamar, witness, had contradicted his evi¬ 
dence before the Committing Magistrate 
and that Badri Singh, witness, mode liis 
statement so late after tbe occurrence to 
the Sub-Inspector that he could not be 
believed. He also found that Gangu 
B^k ish Singh, zemindar of half the village, 
who was admittedly on bad terms with the 
accused, had influenced the investigation 


and that the Investigating Officer, Lai - 
Singh, had tried to conceal this fact. Tbe 
accused produced evidence of an alibi . 
The learned Sessions Judge,while not beii.g 
prepared to declare that this alibi was 
established, held that there were certain 
facts which made it difficult to reject it 
and considered that the defence witnesses 
were more worthy of credit than the pro¬ 
secution witnesses. It may be stated that 
the learned Sessions Judge has nowhere 
referred in his judgment to the explanation 
of the accused as to how Meharban came 
by his death. This explanation is to be 
found in the cross-examination of Musatn- 
wwjDunna. Musammat Dum awns asked 
whether her husband had suspected any 
intimacy between herself and her husband's 
brother, Clnmni, and whether a fight had 
taken place between her husband and 
Cbunui. Both these things she denied. 
In their examination by the Committing 
Magistrate, Gaya Parshad was the only 
one of the accused who set up this explana¬ 
tion of Meliaiban's death. Jadunath merely 
said that he had been killed at night. 
The otner two accused said that they 
did not know how Meharban was injured. 
Before the Sessions Judge they adcled 
nothing to their statements made before 
the Committing Magistrate, 'there is net 
an atom of evidence produced by the accused 
to support any theory of the death ol Mehar- 
Lan being due tj a fight between himself 
and the witness, Chiuini. 

To sum up, thereason for the acquittal 
of the accused by the learned Sessions 
Judge is certain inconsistencies and impro¬ 
babilities in tlie evidence of the prosecution 
witnesses which made him feel suspicions 
of the prosecution story and the difficulty 
of. finding any explanation justifying the 
rejection of the alibi. It does not seem 
to have occurred to the learned Sessions 
Judge that if the prosecution is to be 
rejected in substance there must be some 
other explanation of the injuries to the 
deceased, to his wife and to his brother. 
Bailing any such explanation, it is not 
permissible to reject the prosecution evi¬ 
dence owing to immaterial discrepancies 
or improbabilities. It is also for the aecm ,• ‘ 
to prove their alibi. 

The best course in dealing with this 
case appears to us to be to consider hi detail 
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the reasons given by the Sessions Judge 
for distrusting the prosecution witnesses 
and then to go on to consider the resasons 
given by Counsel for the accused 
5 n this Court. The latter course is necessary 
as in this Court Counsel for the accused 
have largely thrown over the reasons set 
forth by the Sessions Judge for disbeliev¬ 
ing the evidence and have adopted other 
reasons. After consideration of there two 
sets of reasons we should be able to state 
what, in our opinion, are the facts on which 
we can rely for coming to a decision on the 
truth of the prosecution story. We will 
then proceed to examine the defence evi¬ 
dence and determine whether the evidence 
in sti >port of an alibi is sufficiently strong 
to re rut the prosecution evidence or to 
throw doubt on it. 

The Sessions Judge begins with the 
motive. The prosecution evidence is, that 
the past relations of Meharban with the 
accused were such as to predispose the 
accuse! to quarrel with the deceased on 
the slightest provocation. These past re¬ 
lations eertunly prove that the accused 
had strong reasons for disliking Meharban, 
Param, the father of the deceased, was a 


The Sessions Judge suggests that the ac* 
cused would never be so foolish as to • tell 
Meharban not to cultivate a field in which 
they had no interest. The prosecution 
case is that the accused told Mehaiban 
to leave this field fallow as it was needed 
for grazing. It is easily imaginable that 
the accused having taken a Ihcha of half 
the village felt that they had a right to 
interfere in the general arrangements for 
cultivation. Having done so, they, tin© 
Brahmans, might well be sensitive as to 
any discourtesy shown to them by a Pasi 
such as the deceased was. It is not clear 
whether the field which the deceased was 
cultivating had previously been left fallow 
for grazing or not. There is nothing, 
however, extraordinary in the accused try¬ 
ing to pick a quarrel on very little founda¬ 
tion. The fact that on the morning 
iu question they are said to have brought 
their cattle will, if believed, corroborate 
the statement of Chunni that the accused 
objected to the ploughing of the field. 
11 appears to us that this field, being on the 
edge of the jungle, could with difficulty 
be protected from the encroachment of 
cattle and that for this reason it was 


witness for Ganga Baklish Singh in pro¬ 
ceedings in which both Ganga Baklish Singh 
and the accused were bound over. This 
happened three years ago. Again. Param 
was ejected by the accused from a certain 
field. Again, the accused stopped Paiam 
from erecting a wall in the village. The 
deceased Meharban had complained against 
the accused for mar pit and the case went 
up on appeal. It appeals to us that the 
fact that the accused persons in these 
criminal and other proceedings have been, 
generally, the complainants or plaintiffs 
would not justify the Sessions Judge's 
remark that the deceased had reasons 
for enmity against the accused and not 
vice versa. The bitterness engendered by 
litigation, especially criminal litigation, is 
a mutual bitterness and the prosecuting 
or successful party is likely to feel just 
ns embittered against the prosecuted and 
the unsuccessful party as vice versa. These 
former eases are not produced by the pro¬ 
secution as the direct occasion for the 
alleged assault on the deceased. The occa¬ 
sion was the fact of Meharban cultivating 
fiis field against the wishes of the accused, 


generally left fallow. The accused may well 
have taken in bad part the fact of Meharban 
cultivating it and the evidence goes to 
show that they had told him not to do so 
some few days before. On the morning 
in question they found him cultivating 
it in total disregard of their request and it is 
possible that they were exceedingly annoy¬ 
ed. It is well-known that serious quarrels 
arise out of very little when the relations 
between the parties have previously been 
strained. We are of opinion that there 
is nothing impossible or even improbable 
in the prosecution story as to motive though 
it may be admitted that the accused had 
no strong reason for objecting to the cul 
tivation of the field. 

As to the evidence of the witnesses, the 
Sessions Judge objects that there are dis* 
crepancies in Chunni’s deposition which 
cannot be reconeiled with the first report 
and the witness's statement before the 
Committing Magistrate, These discrepan¬ 
cies appear to us to be very Immaterial. 
Chunni stated in the report at the thcc^a 
{hat abusive language was exchanged ptf&r 
vftws to the assault while in his evidence 
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before the Sessions Judge ’ he has stated. 

' He did not abuse the accused.*' Before 
the Deputy Magistrate he stited that 
he went on warding oft: the lathi blows 
of the accused and ran towards the village, 
while before the Sessions Judge he states 
tait all foir accused struck at him and he 
received their four lathi blows on his lathi 
and then ran off. In the Initial Repoithe 
stated taat they were saved by the arrival 
of Mitthu, Baldeo Rustam and Jawahir 
and others, while before the Sessions Judge 
he stated that no one intervened on account 
of fear. There is no discrepancy between 
these two statement>. It appears that 
there was no active intervention but the 
accused decamped upon the arrival of 
persons from the neighbourhood. Before 
the Deputy Magistrate, the witiess said 
that he sailed out the names of the accused 
a fact which he denies before the Sessions 
Judge. Before the Deputy Magistrate he 
said that the accused had brought many 
suits for arrears against him while before 
the Sessions Judge he admitted that 
there was only one sucli suit. None of these 
discrepancies appear to us to be o r import¬ 
ance or to affect the m aterial facts of the 
case. The Sessions Judge has also com¬ 
mence 1 on what he regards as improbab li v 

m Chunni's statement. He thinks 
it improbable that Chunni could have 
warded off four lathi blows by hoi ding 
h’s lathi horizontally and mere’y have 
escaped with an injury to his finger. It 
is oovious that we cannot demand great 
accuracy ^ of Chunni in a description of 
t ie at-tacic on him His evidence in sub¬ 
stance is ttiit he was attacked and managed 
to escape by holding up his lathi as a pro¬ 
tection to his head. The blow.s at Chunni 
may have been misdirected. We are un¬ 
able to understand the Sessions Judge 
w en he says t iat the doctor was unable 
to explain how the injury to the witness’s 
anger was caused. We think that the 
injury to tho finger may well have been 
caused as Chunni himself describes, namely, 

aLI kU tl Seeing down his own lathi, 
Ao.ain, the Sessions Judga says that it 

^ a wonder Chunni managed to escape 

in hh,.C t 1S I 1 , 01 ce rtain that the accused 
n attichiig Chunni had any other object 

his bro’he e r e? I’™ fr0 U Interfering to save 
“ 8 ^ °" her - Tt was the brother who had 



insulted the accused by arguing with them# 
In any case, Chunni did escape and the 
fact that he escaped cannot be said to 
seriously throw any doubt on the prosecu 
tion story. 

The Sessions Judge was impressed by 
the weakness of the explanation given 
by Musammat Dunna for being present 
at the field. It is to be noticed that after 
she had given 2° lines of her evidence the 
Sessions J udge himself, previous to any 
cross-examination on behalf of the accused, 
questioned the woman as to why she brought 
water to the field at that early 1 our. Her 
explanation was that her husband used 
to ease himself on liis way to the field and 
that when his hands were occupied with his 
plough and the goad he desired her to bring 
a iota of water for t! e ceremonial rinsing 
of his mouth. We are unable to tee that 
there is anything incredible in this explana¬ 
tion. He states, however, ** It was neces¬ 
sary to invent an excuse for bringing Musam- 
ntal Dunna on the scene of the occurrence, 
because she had an injury which could 
not have possibly been concealed." It 
is somewhat curious t~> find this sentence, 
which seems to admit the possibility or 
probability of the version hinted at in the 
cross-examination of Musammat Dunna by 
the accused, namely, that there had been 
a fight between the two brothers, standing 
a’oae in a judgment which rowhere else 
refers to that ver ion. We world state 
here that we are quite unable to place 
the slightest belief in this suggested version 
in the absence of any attempt to prove 
the same by any other means than by this 
single question to Musammat Dunna. The 
accused, being hekedars in possesion of 
hair the village, must have been able to 
get some evidence of any such quarrel 
if such a quarrel had taken place. We 
hold, whether Musammat Dunna’s explana¬ 
tion of being on the field is true or not, 
there is no reason to suspect the truth of 
the statement that she was on her husband’s 
field that morning. One cannot reduce 
to a system the habits of wives in respect 
of such a matter as bringing a lota of water 
to their husband’s fields. The deceased 
may have liked her to do so even thovvh 
It is unusual for wives to bring a drink of 
water so early in the mornir<» to the field 
As to Baldeo, P. W. No, Iris reason for 
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being near the field was that he was break- 
ing in his bullocks on a roadw?y connect¬ 
ing the village of Sujehta with the field 
in dispute. The Sessions Judge says that 
this statement is proved to be a lie by the 
evidence of Badri Par&had, Palwari, D. W. 
No. io (he is by error in the judgment 
called a prosecution witness), as he proves 
that there is no such roadway from village 
Sujehta. Looking at the evidence of this 
Palwari,^ we do not find that he denies 
there being a roadway. What the Patwari 
says is: “ There is a particular path from 
Sujehta to the field in question at Rawatpur 
but one can go there by the boundaries 
of fields.** So. at the most, the Pataaii 
appears to call the roadway a path. A 
road is shown in the map filed by the pro¬ 
secution as passing one side of the field, 
its existence is maintained by nearly 
all the prosecution witnesses. It seems 
that this road passes to Sujehta and is 
the road referred to by Baldeo. As to the 
evidence of Jawahir, P. W. No, 4, the 
Sessions Judge says that, while he professes 
to have witnessed the occurrence from the 
field of one Nanhu, it is satisfactorily proved 
by the defence that a dhak jungle inter¬ 
venes between this field and the field where 
the murder is said to have taken place. 
He goes on to say that the evidence of Badri 
Parshad proves that it was a physical 
impossibility for Jawahir to have" seen 
anything going on in Meharban's field. 
It is clear, however, from the evidence 
of Jawahir, read with that of the Sub- 
Inspector and the evidence of the Patizari, 
that the statement of Jawahir was that 
lie ran up from this field and 5. food in the 
usar where the dhak trees existed. The 
Sub-Inspector stated that the dhak trees 
are not so situated as to prevent a person 
being seen when walking among them. 
It follows that a person could easily see 
out of this dhak jungle what was going 
on in the field beyond. The Putuari 
has not denied this. He has only said 
that the dhak trees are thick and tall. 
Coming to the evidence of Gurdin, 
the Sessions Judge states: “It is difficult 
to believe that a buy ot that age could have 
kept his head in the alleged manner and 
not run away from fear." This appears 
to be an unwarrantable inference. We 
consider it much more likely that the 
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boy would watch from a safe distance 
what was happening. Bovs e-u’d always 
trust to their legs to get away when the 
occurrence ceased to interest them. Agam, 
it is said that the boy is the r.ephew cf 
Par am, father of Meharban, and the other 
two boys have not been produced. This 
boy was only 10 years old and the next 
elder boy was 8 . It is quite reasonable 
for the prosecution to have produced the 
eldest of the three boys. As to Gar.u 
Chamar, who speaks of havirg seen tie 
accused come the first thing in the mcrr ; rg 
with their cattle, the Sessions Judge objects 
to his evidence inasmuch as before the 
Cnmm:ttirp Maght'ate he admitted havirg 
the Sub-Inspector that he knew ro- 
thing about the occurrence. In this he 
anoears to be speaking the literal truth. 
When the Sub-Irspectorsaid tbathewanted 
to examine him he naturally would say 
that he never saw the fight. He is not 
a witness to the fight but a witress to the 
arrival of the accused with their cattle 
early in the morn’ng at a stage arteredent 
to the fight. The witness Bf/ri S i gh 
states that he saw Narotam that very 
morning at Sard:la 10 m ; ?es away. The 
importance of his ev : deroe is to rebut the 
story of the accused that they have been 
in Hardoi continuously from the day 
preceding the murder. As to this man's 
evidence the Sessions Judge makes two 
criticisms. The first criticism is that the 
man himself told the Sub-Inspector 
that Narotam could not be the cu’prit. 
Now it is clear that this witress d’d n t 
conceive the possibility which, of course, 
was present to the Sub-Inspector of Naro¬ 
tam havirg been at Sard*'la the same 
morning as the murder was committed 
and yet hawi g taken part ir the murder. 
The Sub-Irspector has shown us that 
this was possible. We fa ; l, therefore, to 
understand why the hastily expressed 
opinion of the witness that Narotcm 
could not be the culprit owing to a certain 
reason should have any value when the 
reason expressed is proved to be incon¬ 
clusive. Again, the Sessions Judge says 
that Badri Sirgh was rot exrm'i ed by lie 
Sub-Inspector till 25II1 of August, that is, 
ten days after the occurrence. This is ex¬ 
plained by the Sub-Inspectorsatisfactorilj\ 
He states that he happened to meet Badri 
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Singh by chance at a place called Hatiaran 
and he told him ab >ut Meharban having 
been killed. The Sub-Iuspector, although 
he denied it, must have mentioned that 
Narotam, etc., were implicated. Badri Singh 
at once objected that they could not have 
done it as he had seen them so far away 
on the morning in question-—a statement, 
the relevancy of wliich the Sub-Inspector 
at once perceived. Badri Singh liimself 
says that liis statement was made four or 
five days after the occurrence and that the 
Sub-Inspector recorded his statement 
at once. It is probable that Badri Singh 
had no accurate memory of the days that 
had elapsed after an event of which he 
had only hearsay knowledge. There is, 
however, a more cogent reason than those 
stated by the Sessions Judge for distrusting 
the evidence of Badri Singh, namely, that 
the Chamar who was driving him when 
he states that he saw Narotam and Sri 
Ram has not been called as a witness to 
corroborate him. The Sub-Inspector pro¬ 
bably thought that the corroboration of 
a master by his servant would not count 
for much. Again, the Sessions Judge thinks 
that he has caught the Sub-Inspector 
tripping when he said that Ganga Bakhsh 
Singh, the declared enemy of the accused, 
never met him in the course of the investi¬ 
gation. The Sessions Judge relies on the 
statementof Tika Ram, const able, who says 
that Ganga Bakhsh Singh wa sent for by 
the Inspector eight or ten days after the 
commencement of the investigation. Now 
Tika Ram does not say that Ganga Bakhsh 
Singh was sent for by the Sub-Inspector 
and the Sub-Inspector's evidence shows 
that the Inspector came after his investiga- 
t on was practically concluded in order 
to test it. The Sessions Judge’s criticism, 
therefore, of the Sub-Inspector on this 
point entirely breaks down. The Sessions 
Judge states that the witnesses for the 
prosecution have stated that their deposi¬ 
tions were recorded by the Police in souie 
cases several days after the occurrence, 
but the Investigating Officer has deposed 
that he recorded most cf the statements 
the same evening. On looking at the evi¬ 
dence of the Sub-Inspector we find that ti e 
only justification for this remark is taat 
Chunni has said that In’s statement was 
lecorded on the third day, that is the Wed¬ 


nesday, whereas the Sub-Inspector says 
that he recorded it the same evening. Whe¬ 
ther Chunni is right or the Sub-Inspector, 
the matter is of small importance as Chunni *s 
evidence had already been fixed by his 
initial report. 

There are one or two extraordinary 
statements in the judgment of the lower 
Court. The Sessions Judge seems to think 
that the fact that in the Initial Report 
Chunni never suggested that the accused 
intended to kill Meharban and that it was 
only after the death of Meharbai that the 
idea occurred to the prosecution to charge 
the accused with murder throws doubt 
on the prosecution. It is difficult to 
understand what the Sessions Judge means. 
As Chunni left his brother before the brother 
was dead he could not possibly charge 
the accused with murder. On the other 
hand, the prosecution could not possibly 
charge the accused with anything but mur¬ 
der inasmuch as Meharban died as a result 
of his injuries. Again, it is the prosecution 
story that Narotam made his way after 
the murder on horseback to Sandila where 
he took a train to Hardoi and there is evi • 
dence that he was seen on horseback. 
The Civil Surgeon stated. “ can run but not 
swiftly. If he has acquired practice of 
riding a horse, he can ride, otherwise not. " 
The Sessions Judge says: “There is no 
evidencetcshow that Narotam has practis¬ 
ed riding and, therefore, the presumption 
is that he is unable to ride. The evidence 
of Badri Singh that he saw Narotam 
riding a black horse becomes, therefore, 
incredible." This reason appears to us 
to be below discussion. C< mmentirg on 
the medical evidence, the Sessioi s Judge 
finds that Chunni's story that the four 
accused simultaneously struck at the head 
of Meharban is not borne out by the medr'eal 
evidence, wliich is to the effect that both 
wounds on the skull could have been caused 
by a single blow. As stated above it is 
not reasonable to pin down Chunni to a 
meticulous accuracy in Ins account of the 
blows. He was in a state of extereir.e 
excitement and fright. 

Such being the reasons cf the Scss.u i s 
Judge for rejeetirg the prosecti 1 < n evi¬ 
dence, we are not surprised tl at in this 
appeal Counsel for the accused did not 
place serious reliance on t !»,<<• 


arons 
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but they have been unable to point out 
any alternative reasons of weight for dis¬ 
trusting the prosecution story. Consider¬ 
able reliance has been placed by the Counsel 
on the length of time which elapsed between 
the making of the repoit and the alleged 
hour of the occurrence but this criticism 
is based on a curious logical fallacy. 
Any delay in making the report can only 
be of importance if something happened 
at the field of Meharban. The defence 
story is that nothing happened at his 
field. There can be no delay between 
the making of a report as to an alleged 
event and an event which never took place. 
The argument indeed tacitly admits that 
something took place in the field of Mehar¬ 
ban. Of a like nature is the criticism 
that the witness Chunni must have gore 
to Gang a Bakhsli Singh, his zemindar, on 
the way inasmuch as Gang a Bakhsli Sii gli 
lived quite close to the road. If the defence 
had admitted that some occurrence tcok 
place in suggesting that it was distorted 
at the instance of Ganga Bakhsli Singh, 
There is no force in the argument in the 
face of the denial of anything occurrirg 
at the field of Meharban. 

Again, Counsel for the appellants rely 
upon the unfavourable remarks made by tl e 
Sessions Judge as to the demeanour cf 
several of the prosecution witnesses. The 
first of these remarks appears in tie le- 
cord of the evidence of Musamwct Bui 1 a 
where the Judge has remarked: “Tie 
witness is giving trouble. She repeats 
her own story frequently but it is with 
difficulty that an answer to a question 
put to her by Cumsel is given." Again, 
as to the boy Gordin, it is stated: “ The 

witness repeats that he does not know. 
He knows well the story that has been 
taught to him but he feels at sea as soon 
as a new point is put to him for which 
lie lias not been prepared." Again; as to 
the evidence of Par am, aged 70, father ol 
the deceased, the remark occurs: “ Re¬ 
luctant witness who goes on sayii g he does 
not know because he does not like to give 
any answer. This lie says before he has 
heard the question. ” There do not appear 
to be any remarks of the demeanour on 
the other witnesses. It appears, therefore, 
that the witnesses whose demeanour was 
oljede'l tc were a woman, a boy of :o 
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aud an old man of 70 , We are not disposed 
to attach much importance to any hesita¬ 
tion in the witress-bex dispJeved by vill¬ 
agers of this character. Par am's evidence 
was not of importance. 

Another point taken by the Counsel 
for the accused is that two witnesses 
sent up by the Police were rot heard by 
the Court, namely, Rustam and Hem Nath, 
eye-witnesses of the occurrerce. There 
must be some limit to the number 
of witnesses which a Court is asked to 
hear and we are not disposed to base any 
argument favourable to the accused on 
the fact that these two writnesses had not 
been called. The Sessions Judge could 
have called them himself if he Lad wanted 
to. 

Lastly, it is urged that this is not a case 
where an Appellale Court should reverse 
an acquittal by a Sessiors Judge. Various 
rulings have been cited to us, but the only 
conclusion to be derived from Hern is that 
an Appellate Court will not lightly reverse 
an acquittal by a Sessiors Judge. We 
shall deni later 071 with the evidence for 
the defence. So far as the evidence for 
the prosecution goes, we have shown that 
the reasons set forth by the Sessiors Judge 
for disbelieving it or distrusting it are 
not valid ones. We have pointed out 
that the alternative explanation for the 
death of Meharban suggested by the defence 
is not supported by ar.y evidence and that 
it is incredible that in the event of there 
being any foundation for this explanation 
no evidence would be available to the ac¬ 
cused. 

It remains now to consider the defence 
evidence with greater particularity than it 
has been considered by the Sessions Judge. 

There can be no doubt that on the day 
when the murder is alleged to have taken 
place a plaint was filed in a civil suit before 
the Munsif of Hardoi signed by Narotam 
and Gaya Parshad, accused, and Bishan 
Narain, the fifth brother, who is not an 
accused. This plaint was in respect of 
a certain debt. The file shows that the 
defendant confessed judgment subsequent¬ 
ly in Court. As the suit was filed on the 
last day of limitation it is common ground 
that the plaint could have been fUed up 
to 4 p. m. It has been urged by Counsel 
for the accused that the plaintiffs would net 
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have risked coming into Hardoi on the 
last day of limitation. We thii.k that tl is 
argument is of little force. The brother, 
B.shan Narain, is not an accused ar.d may 
have prepared everything. We know that 
litigants often leave everything to the last 
date. The aefence, hnwever, produces 
Hamid Husain, a petition-writer, v.ho 
says that he wrote the plaint nr. T5tu 
August at 9 or 9-30 A. m. ii the presence 
of Narctam, Gaya Parshad aud Bis ban 
Narain. We are not prepared tc place 
any great reliance on the evidence of this 
witness so far as he sa}s that Narotam 
and Gaya Parshad were present at 0 a. m. 
for general reasons which we shall disclose 
later.- Likewise, the stamp-vendor, Ram 
Parshad, says, that he sold the stamp on 
the plaint at 10 or 11 a. m. The same re¬ 
mark applies to the evidence of this man 
and to that of another stamp-vendor. An ant 
Ram. This plaint would only support 
the alibi of Narotam ar.d Gaya Parshad, 
but the defence have also put in evidence 
which pretends to show that all five brothers 
executed an agreement to refer a certain 
dispute among themselves to arbitration 
about 10 or 10-30 a. m. on the same dr y, 
the 15th of August. The same scribe, 
Hamid Husain, deposes to havii g fa'icd 
out the agreement and the stamp-vendor, 
Anaat Ram, deposes to having sold tl e 
stamp at about the same time. Tin's 
agreement was never before the Sessioi s 
Judge. The defence story was that their 
P.euder, Babu Ram Prasad, lost it when 
he was preparing their evidence. Babu 
Ram Prasad can only say that he thinks 
that lie had the agreement oiven him and 
that when he looked for it he could rot 
find it. It is possible that the agreement 
was handed to Babu Ram Prasad. On 
the other hand, it is possible that the ac¬ 
cused averred that they had handed it 
tc him and that Babu Ram Prasad is not 
in a position to deny that they had doi e 
so. He says that B.’shan Narain came 
to his house with a few witnesses and tried 
to give him the paper but he returned it. 
Rater on, when he was inspecting some 
maps lie thinks somebody gave it to him. 
Assuming, hovyever, that an agreement in 
the terms alleged by the defence between 
the five brothers was executed at some 
time ou the 15th of August, we do net 


think that the fact will assist the accused* 
The agreement is one of a very unusual 
character. The teims cf it are given In 
Exhibit 2. It sets forth that a mortgage 
had been executed in favour cf Jadu Natb, 
one of the brothers, and that his rame 
alone stood in the khewat as mortgagee 
in possession, whereas the mortgage-mcney 
had been paid by all the five brothers. 
It goes on to sa.y that, as a measure of 
foresight, it seemed expedient tl at the 
khewat should be prepaied in the names 
of ell the mortgagees with equal shares 
to which Jadu Nath had various objections 
which could not be settled mutually. No 
evidence has been tendered by tie defence 
to show that there had been ar y disputes 
between the brothers in respect of this 
mortgage-money or that tleie could be 
any dispute. The agreement purports to 
refer the dispute to two persons. These 
persons are not produced to show tl at their 
consent to arbitrate was ever asked. It 
seems extremely unlikely that tie five 
brothers would go the lerglh cf executing 
a formal agreement in a dispute cf this 
kind which could be settkd, if it existed, 
without any formal agreement. Tl e agree¬ 
ment has a decided appear ante of having 
beer hastily inverted fer tl.e very purpose 
of support ! g tie alibi. 

It is to be noted tl at the defence case 
is, that all tie accused v ere in Hardoi 
from the pre-virus cay. Oi e wj tress is 
produced wl o srys that he travelled by 
train with them, but hi« evidence 1 as cnly 
to be read to show that it \s unreliable. 
The witness said that he often came to 
Hardoi but could not specify ; ny ot 1 cr day 
on which he came to Hardoi 1 c r 11 e passeng¬ 
ers with whom he travelled. It was for 
the appellants to prove tl eir alibi. They 
have not attempted to show at what time 
the one train in the day by which they 
could have arrived at Hardoi before the 
afternoon actually left Sandila. The time 
in the time-table of the Oudh and Rohil- 
khand Railway is 9-8, but it is a passanger 
train and it might be couple cf hours late. 
The probability of its being an hour late 
is greater than of its being punctual. Any 
of the accused who went by horse¬ 
back could very easily have arrived in lime 
and it would have even been vos-iblc to 
travel by foot from the alleged scene of 
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the murder to Saudila Railway Station 
in the interval between 6-30 (this is allow¬ 
ing ten minutes for the commission of the 
offence) and the time when the train left 
Sandila. An alternative route indeed was 
possible as the accused might have travelled 
across country to the station of Balamau 
from which the train leaves an hour later 
than from Sandila and which like Sandila 
is about 10 miles from Kalyanmal (the 
main village round which New?.da, Garl.i, 
Riwatpur and Sujehta lie). 

It is not only, however, on the score 
that the accuse! have failed to fill in what 
we may call the interstices of the evidence 
required to substantiate their alibi that 
we would reject the alibi but also on the 
following general gorund. The occur¬ 
rence in question took place on the 15th 
of August. 11 would be natural to suppose 
that if the accused were in possession of 
such clear evidence of an alibi they would 
have at once on hearing that they were 
implicated in the murder (and they must 
have heard that they were implicated 
within a day or two of the occurrence) gone 
to a Magistrate and stated that they had 
been wrongly implicated and could give 
convincing proof of their absence at the 
time. Even if they had, before doing tins, 
wished to verify the precise witnesses who 
would pro /e their alibi it was inevitable that 
they would at once go to these witnesses 
while their memory was fresh ant. ask them 
to bear in mind that they had been with 
them at 9 to 10 a. M. on the 15th bo 
far from having done this we find that the 
scribe, Hmiid Husain, puts as 8 to 10 days 
after the 15th when Narotum came and 
told him that there was a case against 
him The stimp-vendor, Ram Parshac, 
says' that it was 2 or 4 days after the 15th 
of August that Narotum came to him. 
The other st nnp-vendor, Annant Ram, 
docs not mention when Narotum came 
to him. Ram Lai. the Pleader s clerk, 
«ays that it was 10 or 12 days after the 15 th 
that Narotum told him of his being implicat¬ 
ed in the murder. We should have expected 
the accused at once on hearing that they 
were implicated to have gone and fixed 
the memory of the witnesses all on one day 
and on a date very clore to the 15th. Their 
not having done so does raise a suspicion 
that these witnesses were approached at 
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various times during the course of making 
up a defence. This suspicion is strengthened 
by the fact of the application of the four 
accused ou the 8th September to the Sub- 
Divisional Officer. They waited apparently 
so long after the 15th of August because 
before that time they had not got sufficient 
evidence on which they thought they could 
make up a defence case. In conclusion, 
the defence evidence cannot ^ be relied 
upon to piove definitely anything further 
than that, some time before 4 P. on 
the 15th, Narotam and Gaya Parshad 
presented a plaint to the munsarim of the 
Munsif of Hardoi. Their presence at Hardoi 
in the afternoon was compatible with then 
having taken part in the murder. The 
evidence of the prosecution witness, Badri 
Singh, that he saw Narotam on horse¬ 
back near S ndila was obtained long 
before the prosecution could have known 
the nature of the defence of the accused. 
It may be objected that there is no evi¬ 
dence how Gaya Parshad and Jadu Nath 
got from Meharban’s field to the Railway 
Station. It was, however, for these two 
persons to prove that they could not 
have got to Hardoi by 4 o clock. We have 
given reasons above to show that, in our 
opinion, it was quite possible. Lastly, the 
allegation of the alibi is scarcely consistent 
with the suggestion that the murder was 
committed by some one else and attributed 
to the accused owing to the enmity or 
Gang?. Bakhsli Singh. Ganga Bakhsh Singh 
must have known that any such conspiracy 
would be difficult to carry out in any case 
even if the accused had been at Newada 
ou the day in question. He would never 
have attempted the conspiracy attributed 
to him without ascertaining that the ac¬ 
cused were in the neighbourhood on tlie 
da\. He would easily have come to know 
if all four accused had been away m Hardoi 
and would never have risked prosecuting 
the* accused for an offence in one place in 
the knowledge that a complete alibi was 
available to them. 

We are, therefore, of the opinion that: the 
Sessions Judge was wrong in acquitting 
the accused. As regards the charge under 
section 302, Indian Penal Code, "eccnot 
find that the evidence pieyes that there 
was any intention to kill Mehaiban. We 
also doubt whether it can be held proved 
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that the four accused intended to cause 
him such bodily injury as was likely to 
cause death br that it was their common 
intention to cause his death. The medical 
evidence shows that there was only one 
wound on the head, and there is nothing 
to show by which of the accused it was 
inflicted. Section 149, Indian Penal Code, 
cannot be invoked as there were only four 
accused. The only offence we find proved 
against the accused in respect of the death 
of Meharban is an offence undei section 
325. Indian Penal Code. The evidence 
also doas not disclose which of the accused 
struck Chunni and the woman. The ac¬ 
cused could be coavLted of causing simple 
hurt to these persons but it does not seem 
necessary to convict on such charge. 

The result is that we allow the appeal 
and set aside the acquittal, find all the 
accused guilty of an offence under 
section 325, Indian Penal Code, and sentence 
them to seven years' rigorous imprison¬ 
ment each. 

N. H, Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil, Revision Petition No. 127 of 1922. 

June 4, 1923. 

Present .*— Mr. Justice Kanhaiya Lai. 

MAHARAJ PRASAD— Opposite Party 

versus 

EMPEROR —Applicant. 

Criminal Procedure Code ( Act V of 1898) 
s. 195— Sanction for perjury — Deposition by 
witness —Locus penitentiae. 

A witness is entitled to locus penitentiae and an 
opportunity to correct himself and if, when he 
gets that opportunity, he re-calls to his mind any 
fact about which he had made a statement which 
was not quite accurate a prosecution for perjury 
in respect of the former statement is not 
desirable. 

Lachhmi Narain v. Emperor, 19 Ind. Cas. 712; 
16 O. C. 81; 14 Cr. L- J. 280, followed. 

No statement made by a witness in a deposi¬ 
tion can be regarded as a completed statement until 
the deposition is finished and corrected if neces¬ 
sary ; till then it is open to the witness to qualify 
or correct any statement. 

Civil revis.oa against t he order of the 
Additional Subordinate Judge, Bareilly, 
dated the 24th of August 1922 

-Messrs. Nehal CJianduvdJ. M. Bmnerji, 
for the Opposite Part}’. 

Mr. L. M. Barterji, for the Crown. 


JUDGMENT.—The order passed by 
the Court below is irregular and cannot 
be sustained. It. a suit for the recovery 
of money due on a mortgage made by 
Maharaj Prasaa, the mortgagor, Maharaj 
Prasad, was examined and in the course 
of his deposition he made certain state* 
meats in regard to which the Court 
below has directed his prosecution. The 
main question for consideration in that case 
wa>, whether the mortgage in question 
was nn.de for legal necessity. Various 
questions were put to him about certain 
other transactions about which he made 
replies which he had subsequently + o modify 
o i a certain accoant, Exhibit 3, being jhown 
to him. The Court below was of opinion 
that in saying what he did Maharaj Prasad 
ind deliberately made false stat emenls. 
But as pointed out in Lachhmi Narain 
v. Emperor (1), a witness is entitled 
to locus peniUnties and an opportunity 
to correct himself and if, when he gets 
that opportunity, he recalls to his mind 
any fact about which he had made a state¬ 
ment which was not quite accurate, a 
prosecution for perjury will hardly be 
desirable. No statement made by a wit¬ 
ness in a deposition can be regarded as a 
completed statement Until the dej.odtion 
is finished and corrected, if necessary, 
for, t.l! then, it is open to the witness 
to qualify any statement or to correct 
it himself, as this man seems to have done, 
when lie was confronted with a certain 
account. The statements relied on were, 
moreover, statements hardly material to 
the issue before the Court. The order 
for prosecution does not specify those 
statements, but refers to another ruhkar 
wherein a reference is made to them. Con- 
sidcring all tlie circumstances, no useful 
purpose can be served by allowing the 
prosecution to proceed. The order of the 
Court below is, the:efore, set aside and 
the proceedings, if any, started in pur¬ 
suance thereof will be quashed 

m. a. a. Order set side 


(1) 19 Ind. Cas. 7x25 16 O. C. 8ij 14 Cr. 
J. 280. 
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LAHORE HIGH COURT. 

Criminal Revision No. 219 or 1919. 
September 22, 1019. 

Present:— Hr. Tuslico Broadway. 

MAHBUB AI.I KHAN and others— 
Accused—Petit 10 ners 


versus 

EMPEROR, through FATEH MUHAM¬ 
MAD— Complainant -- Respondnet. 

Criminal Procedure Code (Act V of 1898) 
ss. 199, 345, 4 ^ 3 —Penal Code {Act XLV of 
i860), s. 498 —Abduction of married woman • 
Complaint by person having care of woman—Com¬ 
plainant, whether can compound offence—Acquittal 
on charge of abduction, whether bars trial on charge 


of detention. % 

Although by virtue of section 199 ot the crimi¬ 
nal Procedure Code a person having the care 
of a married woman on behalf of the husband dur¬ 
ing his absence can prefer a complaint in res¬ 
pect of an offence under section 498 of the I enal 
Code, the only person who is authorised under 
section 345 of the Code of Criminal Procedure 
to compound this offence is the injured husband 
An order of acquittal, therefore in respect 
of an offence under section 498 of the 1 enal Code, 
which is the result of the offence having been 
compounded by a complainant other than tlie 

husband, is illegal. , , .. . 

An acquittal on a charge of abduction under 

section 498 of the Penal Code is no bar to the 

trial of a charge of detention. 

Petition, under sections 435 a d 139 . ot 
the Criminal Procedure Co..e, for revision 
of an order of tire Magistrate, hirst Class 
Find D.idan Khan. District J Delum, dated 
the 2iht December 1918. 


Dr. Nm,l /.*/, for the Petiiio icrs. 

Da!a H.tfurWU R-i, for the Respond¬ 
ent. 

ORDER.- The f cts ot this 1 etition are as 
follows.—Fateh Muhammad Khan, a Noik 
in tlie 17th Cavalry, went on service 
leaving his wife in charge of liis 
mother, M usamwfl t 'ialir.bi. During his 
absence it is alleged thrt Ids wife was 
abducted by Maiibub Ali Khan and 
others. The abduction is said to have 
taken place 011 the 26th December 
1916. Musimm.it 'laliabi endeavoured 
to get her daughter-in-law back but 
foiling in this she lodged a complaint 
under section 49 *^> Indian J dial Cede, 
on the 27th August 1917. On tie 
O. iober 1917 she filed a deed ot 

compromise and the Magistrate passed 
au order to this effect:—“ Complainant 


does not now wish to proceed with her 
case. She presents a compromise which 
I accept as the case is eompauedabJe 
oniacquit the accused. " Fateh Muham¬ 
mad Khan was in Persia and any 
communication with him was difficult, 
if not impossible. On return from service 
he filed, on the 2nd September 19*8, 
a fresh complaint against the same 
persons charging them with having ab¬ 
ducted his wife on the 26th December 
1916 and having detained her ever since. 
Tlie persons accused, the present peti¬ 
tioners, pleaded that under section 4 ° 3 » 
Criminal Procedure Code, the fresh 
complaint could not | roceed as they 
had already been acquitted. The learn¬ 
ed Magistrate, however, apparently 
ignored this plea and framed charges 
against tlie petitioners who have now 
come up to this Court on the revision 
side through Mr. Nand Lai, and I have 
heard Lain Hakumat Ra? on behalf of 


Patch Muhammad Khan. 

Mr.Nand Lai has referred me to 
In the matter of Po 9 ti a Churn Pul (1), 
Empress v. Mivaji Ahmed (-A, Peer a But 
7. Framji Bhikuji (3} ard Than da van v . 
Peri anna (4) ?s authorities for the pro- 
mpsition that once, a person has . been 
icquitted he cannot be tried again on 
he same facts. He has al c o referred 
ne to Emperor v. Bi shell Das (5) and In re 
Kuppusami Aiyetr (Ci), as authorities for 
the proposition that thisCourt had power 
1 o quash proceedings at this stage. La.a 
FIr.kr.mat Rni in reply 1 as ro.crrel 
me to Emperor v. Sultan S ! u gf l 

Queen-Empress v. Balwant (8) 


*1 


T .. 




a r 




_ — • ■ /■ I < If I t/ 


A7 rt t Ait ( 


(r) 
(-') 
13 ) 
(!) 
3 - 
( 5 ) 


L 


r. c 447- 3 Ind. Dec. (N. S.) 837. 

I ii 150: 2 Ind. Der. (N. s) ioi. 

J. n ’i-v 8 Ind Dee. (N\ S.) 238. 

14 m! 363; * Weir 57 *: 5 Deo. (N. S.) 

8 lad Cos. 1161; 33 B - K. 1910 Gr.y 57 
r. ,911; 12 Cr. L. J. 50P.W.R. 1910 

• 

l 6 \ 29 Ind. Cas. 109; 39 M. 5JIJ 28 M. L. J. 
S; 2 L W. 463; 17 M. L. T. 3 '^S: ( 19 * j) M. W. 

36S! 1° J* 477 * rrc.lL. T T RRvt 

(7 ) 4 I nil. Cas. 24; 3 1 A. 0 c 6 ; 6 A. I*. J. 882J 

,S?'9 L A. J 'x]4:A. W. N. (.880) 32,; 5 1*1. 

v. {N. S.) 5 21 ( F * B *)* M T T 

(f) i Ind. Cas. 228; 3* M. 5 M. L. 

j; 9 Cr. L. J. 192; 19 M. D. D x 57 ( r - 
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Tbo Madras case cited is to some 9 x tent 
similar to present matter. 

It has to be borne in mind that, al¬ 
though there has been au acquittal, 
this acquittal was clearly based on an 
erroneous view of the law, for under 
section 345 the only person who is 
authorised to compound an offence 
tinder section 498, Indian Penal Code, 
is the injured husband, although by 
virtue of section 199, Criminal Procedure 
Code, Musammat Taliabi was competent 
to lodge the complaint that she did. 
The order of acquittal, therefore, was 
clearly erroneous and before proceeding 
further with their present petition I 
issue notice under section 439, Criminal 
Procedure Code, to the petitioners to 
show cause why the order of acquit¬ 
tal passed on the 16th of October 1917 
should not be set aside. The office 
will fix as early a date as possible. 
The present petition will come up again 
on that day. 

JUDGMENT.—The material facts of 
this case are contained in mv order of 
the 17th May 1919 and need not be 
repeated. 

Dr. Naud Lai objected to^ any inter¬ 
ference with the order of acquittal on 
the ground that a High Court very 
rarely acts on the revision side in matters 
of this sort especially after such a lapse 
of time. Various authorities were cited 
in support of this contention; they 
however, need no discussion as with 
the principles enunciated in them I 
am in complete accord. It is, however 
by no means clear that the order ac¬ 
quitting the three accused was a legal 
one. After a careful consideration & ©f 
the matter I have come to the conclusion 
that I ought not to interfere with it 
at this stage. There reamains the ques¬ 
tion of quashing the present proceedings. 

It was argned that as the petitioners 
have been acquitted of having abducted 
the woman they cannot be tried again 
for the same offence. Accepting the 
order as one of acquittal which is still 
In force, this contention is correct but 
the charge does not confine itself to 
the abduction of the woman but includes 
a subsequent detention If it can be 
pfoved that the worn an is now. being 


detained by the petitioners, I do not 
think the case is barred. I would, there¬ 
fore, direct that the Magistrate concerned 
do consider the question from this aspect 
of the case and if there is evidence 
which he believes to establish a present 
detention to amend the charge accord¬ 
ingly; if there is no such evidence, the 
plea in bar must prevail. On the merits 
I myself express no opinion one way 
or the other. let the records be returned 
to the Magistrate accordingly. 

z * k. Order accordingly . 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Cri.m nai. Revision No. 136 of 1922. 
December 5, 1922. 

Present: —Mr. Daniels, A. J. C. 
Musammat I-EROZA JAN— Accused- 

Applicant 

versus 


* --- • “ * vo*iiv x t\ w 1 y 

Penal Code (Act XLV of i860), s . 19-_ 

Criminal Procedure Code ( Act V of 1898), s. 195 _ 

Evidence Act (I of 1872), 5. 91 — Civil Proccdwe 
Code ( Act Vo' 1908), 5. 115, O. XVIII y. 

O. XX V I, r. 17 —Oudh Laws Act (XVIII of 
1886), s. 19— Evidence given before Commissions 

■—D position not read over to witness — Perjury _. 

Sancton to prosecute whether can be granted _ 

Deposition, whether ran be proved — Decision—Costs 
whether can be allowed. 9 

The provisions of O. XVIII, r. 5 of the Civil 
Procedure Code nre not applicable to Oudh, where 
corresponding provisions are contained in section 19 
of the Oiulh Laws Act. [p. 446, col. 2.] 

The effect of r. 17 of O. XXVI of the Civil Pro. 
cedure Code is that the provisions of the Code as 
in force in Oudh shall apply to witnesses examined 
on Commission equally with witnesses examined 
in Court, [p. 446, col. 2.] 

Section 19 of the Oudh Laws Act does not 
require that a deposition shall be read over to tii- 
witness, and the same rule applies to witne ss 
examined on Commission, [p. 446, coj. c.l 

A sane tion for prosecution, therefore, for”peri nr y- 
granted in respect of a false statement made 
before a Commissioner appointed by a Coi rt 
in Oudh, is not invalid merely because the state¬ 
ment in respect of which it is granted was not 
read over to the witness, [p. 446, col. 2.3 
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Where a Commission is addressed to a private 
person, he is the delegate of the Court issuing 
the Commission and acts under the autliont> 
of that Court and must adopt the procedure 01 

that Court. [p. 446, col. 2.) . . , 

A Court in Oudh issued a commission to a 
private person for the examination of witnesses 
in Beliar. The Commissioner examined the wit¬ 
nesses ill accordance with the procedure laid 
down in section 19 of the Oudh Laws Act. and the 
depositions of the witnesses were not read over 

t0 Hekt that the procedure adopted by the Com¬ 
missioner was perfectly legal [p. 447 . “-> » ;J 
Obiter :—A deposition which is not read ier 
to a witness does not become inadmissible in 
evidence owing to that defect Section 91 of the 
Evidence Act, even if it covers a deposition, mere > 
exdudes oral evidence of its contents but does 
not make the document itself madimssible no 
prevent its being otherwise proved, [p. 447,eol. i.J 
1 In ye Nalturi Chenchtah. 50 IwL 
o87 , . , M. sOi; 36 M. L. J. 9 L. '' -3491 

S, 4 ) 5l'\V. N. i»V, -5 M. I.. T. 3 *. ^ 

j 370 from. . . 

3 Ellin Euksha Kali v. Emperor. 45 Iml. Las. 

*58: *15 C. Sa 5 ; *« C. W. N. 0.(0; i? 1 ‘- J* ■>”> 

10 Cr L. I • 49h. rebed on. , 

9 Where sanction lor prosecution has been granted 

or refund hv a Civil' Court and the High Court 

,s moved in 'revision, the applicat.on (alls unde 

section 11 5 of the Civil Procedure Code, and 

the High Court can, in -imposing ot the appl.ca* 

tion! allow costs to the successful party as in auj 

other civil revision, lP- 447 * c ® 1, . ... 

Musaji v. Mohammed Walayatnllah Mian, 

6 O. C. 216, followed. 

Criminal revision against an order of the 
Sessions Judge, Eucknow, dated the i*th 
November 1922, upholding that of h 
Additional Muneif, Lucknow, dated t..e 

Messrs. J. Jackson and -V Sfihn, 

for the Applicant. . 

Mr. Nhrnal Ullah, for the Opposite 

Part}-. 

JUDGMENT.-This is an application 
under section 115. Civil TorcedureCodc, 
for revision ot an order granted bj the 
earned Additional Munsil ot Lucknow 
which has been upheld by the learned 
D strict Judge. The deposition, m the 
course of which the false statements 
are said to have been made, was recorded 
nt Gnva by a Commissioner appointed 
by thV Munsif under O. XXVI. The 
Commissioner appointed was a local 
Pleader of Lucknow. The evidence was 
recorded in accordance with the law 
of procedure binding on the Oudh Courts 

tl nd contained in section 19 of the Oudh 


[1923 

1,3ws Act, 1876. This section does not’ 
require that a deposition shall be read 
over to the witness. The substantial 
point in the revision is that the deposi¬ 
tion ought to have been recorded in the 
m inner prescribed by O. XVIII, r. f>, 
of the Code of Civil Procedure, read with 
r. 17 of O. XXVI. The section of the 
Code of Civil Procedure of 1859 which 
corresponded to O. XVIII, r. 5, o e 
present Code was repealed as regards 
Ondh lay the Oudh Laws Act and vhe 
corresponding provisions, of subsequent 
Codes have never been m force m this 
Province. At the time of the Ouah 
Laws Act there was 110 provision 1.1 
force laving down the mode m whch 
evidence should be recorded on Commis¬ 
sion. Such provisions were inserted 
in subsequent Codes after the passing 
of the Oudh Laws Act. Their ell 
was to assimilate the procedure fo. 
recording the Commission evidence 
with the’procedure for recording evidence 

.rwt T.iis is the rule laid down 
also by the present Code. Rule 17 of O. 

X 2?hc provisions of this. Code relating 
, 1 ..examination oi wit- 

n°esses ' V '.’..'.‘.'.shall apply to persons 
required to give evidence.under this 

°The reasonable interpretation of tins 

...1. i.. t. m «" 3 "$w 55 

I A "“”1,; ta OM .WI gpto 

v_ourt. argument of the 

•V* th p d iea e mil Cotmsel an additional 
applicant s Rarne Jn the groun( js 

objection not g „ eS ted to the effect 

ifat re dS l The ComuiUsion was executed 
J Viva the Commissioner was bound 

E 5 S&, 

Court in Behar ther ^ Court would 

much force in • • .. Commission 

no doubt have execut d tto 

in accordance with . its * directed 

The Commission 

to a pwvate person at Luclsnow. 
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Commissioner was, therefore, a delegate 
of the Court acting under the Court’s 
authority and the procedure adopted 
by him would naturally be the procedure 
of the Court from which he derived 
his authorit}'. 

I may add that even if I accepted 
the applicant’s argument on this point 
It would not conclude the matter. I 
have been referred to a ruling of the 
Madras High Court in In re Nalluri 
Chenchiah (i), which held that where 
a deposition is not read over to a witness 
the deposition is inadmissible in evidence 
and no other evidence could be given 
to prove what the witness said. Ihe 
view there taken has been disapproved 
by the Calcutta High Court in Elahi 
Baksha Kazi v. Emperor (2). The learned 
Judges held that section 91 of the Evi¬ 
dence Act, even if it covers a deposition 
merely excludes oral evidence of its 
contents but does not make the docu¬ 
ment itself inadmissible nor prevent 
its being otherwise proved. It is objected 
that these remarks were really obiter 
as the Court found in the case before 
it that there was 110 proof that the 
deposition had not been read over, but 
Mr. Justice Beachcroft in his concurring 
judgment. rested his decision mainly, 

lV n °V^ ,rely ’ 011 the le S al P^nt, and 

e\en n the remarks were obiter there is 
nothing to prevent my accepting the 
reasoning of the judgment which, in my 
pinion, lays down the correct rule of 
S w ** opposed to the view taken in 
e Madras case. On the facts, there is, 

fi? * re ? SC ?i interfere. Ihe result is, 
a 1 dismiss the present application 
with costs. 

On the question of costs it has been 
argued on the authority of Musaji v. 
Mohammed Walayatullah Khan (3) that 
costs connert be allowed, but at that 

nrne the view was taken that an applica¬ 
nt n °* th ! s kind did not come under 
e provisions of section 622 of the 


q L w Iad * , Cas - 987; 42 M 5 6 ij 36 M. b. J. 2961 
30 Cr t 34 ? ; (l9I9 > M * W * N - i8 3 J 2 5 M. b- T. 356; 

a JV 45 Cas * 45 C. 825j 22 C. w XT 

»e^ie. 9Cr,1 " J<498 - 
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Code of Civil Procedure, corresponding 
to section 115 of the present Code. 
That view is not now accepted and the 
case beiug entertained as a civil revision, 
there is no reason why costs should not 
be allowed on the same footing as 
in any other civil revision. 

Application rejected. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 74 of 1922. 
(CriminaI, Revision Petition No. 70 of 

1922.) 

May 3, 1922. 

Present: —Mr. Justice Ramesam. 

A. MAHAIyAKSHMI and others— 

C O U NT E R-P ETITIO NERS—P ET i TIO NER S 


1/1/f o ** o 


P. SUBBARAYADU and another— 

PETITIO NERS—R ESP O NDENTS. 

Criminal Procedure Code ( Act V oj 1898), 
s. 145— Attachment and sale of crops—Proceedings 
dropped—Order disposing of sale - proceeds. 

Wiiere a Magistrate declines to continue pro¬ 
ceedings under section 145 of the Criminal Pro¬ 
cedure Code in respect 01 a dispute lelating to 
certain crops on the ground that there is no likeli¬ 
hood of a breach of the peace, he lias no jurisdic¬ 
tion to direct that the sale proceeds of the crops 
attached under the preliminary order should be 
deposited m C01.1t till one of the parties 
establishes his light to them in the Civil Court. 
The proceeds must be restored io the person 
from whose possession the crops were taken. 

Subbarama Aiyar v. Mariya Fillai, 24 Ind. Cas. 
907; 16 M. L. T. 52; 1 h. W. 493; 15 Cr. b. J. sen-* 
(1914) M. W. N. 798, followed. D ’ 


Petition, under sections 435 and 439 
of the Code: of Criminal Procedure, 1698, 
and section 107 oi the Government of India 
Act, praying the High Court to revise 
the order of the Court of the Deputy Magis¬ 
trate, Head-quarters Division, Cocanada 
dated 26th October 1921, in M. p. No 4 
of 1921. 

Messrs. G. LaksJnimanna and J' i\'o < ■ 
for the Pettioners. J ' ' 

3 Ir. V. L. Etkiraj, for the Public rrosc- 
tutor, for the Crown. 
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FACTS.— Proceedings were instituted 
Under section 145 of tlie Criminal Procedure 
Code by the respondent herein who obtain¬ 
ed an order of attachment of lands and 
standing crops ; the Magistrate, however, 
held, on hearing the petitioner, that there 
was no likelihood of a breach of the peace 
and refused to take action under the sec¬ 
tion. He, however, directed, by paragraph 9 
of his order, that the proceeds of the sale 
of crops subsequent to the attachment 
should be deposited in Court till either 
of the two parties established his right 
in the Civil Court. The propriety of this 
d rection was challenged in criminal re¬ 
vision case as being without jurisdiction 

ORDER.— The Magistrate found that 
there was no likelihood of a breach of the 
peace and refused to take action under 
section 145 of the Criminal Procedure 
Code°. If so, he had no jurisdiction to pass 
the direction in paragraph 9 of his order. 
It is hereby set aside, itde Subbarama 
Aiyar v. Mariya Pillai (1). The proceeds 
realised in the sale of the crops will be 
restored to the persons from whose posses¬ 
sion the crops were taken, viz the peti¬ 
tioners in this Court who admittedly raised 
the crops. It appears that the right 
to cultivate the land was also put to auc 
t on and the land was let out to the highest 
bidder. If so, the rents reused also pro¬ 
perly belong to the petitioners in this 

^These rents will also be paid to them by 

th v K.T trat£ ' Mcr id 

, Tml Cas 067; 16 M. L. T. 5-2; 1 b. w. 

493! 15 Cr. 1 . J. 559 '. (I 9 M) M * W * 79 8 - 


ALLAHABAD HIGH COURT. 

Criminal reference No. 230 of 1923. 

Present:— Mr. Justice Daniels. 
DUKHI-— plaintiff—Applicant 

versus 

ttmpRROR—Opposite Party. 

Qriniinoi Procedure Code {Act V of 189S), 


[1923 


s. 349— Trial by Second Class Magistrate—liefer* 
cnee to Joint Magistrate—Joint Magistrate, powers 
of. 

A Second Class Magistrate trying an accused 
person under sections 352 and 506 of tlse 
Penal Code being of the opinion that the accused 
should be bound over under section 106 of the Cri¬ 
minal Procedure Code referred the case to 
the Joint Magistrate. The latter passed an order 
under section 106. On the record going back the 
Second Class Magistrate convicted the accused 
on the substantive charge. On a reference by the 
Sessions Judge; 

Held, that the Joint Magistrate acted without 
jurisdiction and the order passed by him was 
liable to be set aside. 

Criminal reference against the order of 
the Sessions Judge, Allahabad, dated 
the 12th of April 1923. 

JUDGMENT.— This case has been 

referred by the learned Sessions Judge 
at Allahabad on the ground that an order 
under section 106 of the Code of Criminal 
Procedure was passed without jurisdiction. 
A case under sections 352 and 506 of the 
Indian Penal Code was before a Magistrate 
of the Second Class. Being of opinion . 
that the accused should be bound over 
under section 106 of the Code of Criminal 
Procedure, he referred the case to the 
Joint Magistrate. The Joint Magistrate 
passed an order under section 106 but 
did not deal with the substantive charge 
and on his sending the record back the 
accused were convicted by the Second 
Class Magistrate in whose Court the case 
originally was. Under these circumstances 
the learned Sessions Judge is right m saying 
that the Joint Magistrate acted without 
jurisdiction. The learned Sessions Judge 
appears to be of opinion that Uie ordei 
was a proper order on the merits but he 
has not thought it necessary to ask tins 
Court to reastore the order 111 the exercise 
of its revisional jurisdiction under section 
xo 6 (3) of the Code of Criminal Procedure. 
I accept the reference and set aside the 

order passed under section 10C. 

Reference accepted. 

M D j t Order set aside . 
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PRIVY COUNCIL. 

Appeae from the Oudh Judiciae 
Commissioner’s Court. 

May 10, 1923. 

Present :—Lord Buckmaster, Lord 
Dunedin, Lord Carson, Sir John Edge, Kt., 

and Lord Salvesen. 

BALGOBIND, deceased (now 

REPRESENTED BY SURAJ DAT, AND 

another) and others— 
Appeeeants 
versus 

BADRI PRASAD and another— 

Respondents. 

Wajib-ul-arz, construction of — Custom, proof 
of. 

Settlement Officers in recording customs in 
wajib-ul-araiz have to perform duties which the 
Government orders them to perform. One of these 
duties is, to record customs as the Settlement 
Officer Ends them, and not as he might think 
they ought to be. Where it is not shown by reli¬ 
able evidence that the Settlement Officer neglected 
to perform his duty or was misled in recording 
a custom, and it does not appear that the state¬ 
ment of custom is ambiguous, the record in a 
wajib-ul-arz of a custom is most valuable evidence 
of the custom, much more reliable evidence than 
subsequent oral evidence given after a dispute 
as to the custom has arisen, [p. 451, col. i.J 

Appeal from a decree of the Oudh 
Judicial Commissioner’s Court reversing 
that of the Subordinate Judge, Gonda. 

Messrs. De Gruyther , K. C., and Dube , 
for the Appellants. 

Messrs. Kei,worthy Brown and Hyam, for 
the Respondents. 

JUDGMENT. 

Sir John Edge. —This is an appeal from 
a decree of tiie Court of the Judicial 
Commissioner of Oudh, which reversed 
a decree of the Subordinate Judge of Gonda, 
and dismissed the suit. The suit was 
a suit for tue possession of the village, 
Aunian Durga, in the District of Goncio! 
and for mesne p ofits, and it depended 011 
whetner there was or was not a family 
custom in the village by which daughters 
and their issue were excluded from inherit¬ 
ance. The Subordinate Judge found that 
tnere was such a custom and decreed the 
suit. Tue Court of the Judicial Commis¬ 
sioner on appeal found that the custom 

was not proved, and accordingly dismissed 
the suit. 


In order to understand how this question 
as to a custom excluding daughters and their 
issue from inheritance has arisen in this 
suit, it is necessary to refer briefly to the 
family to which the plaintiff Balgobind 
Pande, had belonged. Balgobind Pande 
and his three elder brothers, Sital Prasad 
Pande, Radha Pande and Raghubar Pande, 
had, with their father, Narain Dat Pande, 
constituted a joint Hindu family which 
was governed by the law of the Mitakshara 
subject to any lawful variation of that 
law by custom. A lawful variation of 
that law would be a custom which excluded 
daughters and their issue from inheritance. 
Such a custom is not uncommon in Oudh 
and in other parts of India. 

The elder brother of Narain Dat Pande 
was Harnarain Pande who was a sanad 
holder, and was possessed of considerable 
immoveable property ir Oudh. Harnarain 
Pande gave some of his villages to Narain 
Dat Pande absolutely. Narain Dat Pande 
also acquired other villages, one of which 
was the village Binduli. Their Lordships 
do not know when Narain Dat Pande 
died. At the Settlement in Oudh after 
the Mutiny, the villages which Narain 
Dat Pande had self-acquired and those 
which he had acquired by gift from his 
elder brother were by courtesy described 
as taluqa Binduli, and the property was 
in the Settlement papers referred to as 
a ta<,uqa. It is not necessary to consider 
whether that property was or was not 
correct! y closer ibeu as a taluqa. 

bital Prasad Pande was a.t the time of 
the Settlement the manager 011 behalf 
oi the then joint family, and he was also 
the lambardar of some, if not of all, the 
villages included in the taluqa. 


The S ttlement Officer prepared a wajib- 

ul-arz for each ol tue villages. The fourth 

paragraph of tue wajib-ul-arz of Binouli 

as translated by tne official translator 
is as follows:— 


a »• 


a -r 






inheritance. 

' Each of the two co-sharers has the 
right to transfer his share ; but so long as 
one of taem is willing to purchase, the 
otaer shall not sell to a stranger. The 
rule of inheritance and division (thereof) 
in tins village is that on the death of a 
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co-sliarer his sons become owners of his 
share in equal shares and the daughter 
does not get any share by inheritance. 
If a co-sharer has several wives, of whom 
one lias one son and the other several, 
then on the death of the co-sliarer his share 
will be divided equally among his sons. 
There is no custom of stribhag (division 
according to number of wives). When one 
wife has sons and another has daughters 
only, then such other will not get a 
share. The issue of the (lormer) wife will 
possess the share and maintain (in food 
and clothing) the daughters and bear the 
expenses of their marriage. If, there is 
no male issue born of the wives, they will 
remain in possession in equal shares. The 
widows have no power to adopt; on (tlie»r) 
death the nearest relation of the husband 
succeeds to the share. A11 unmarried wife 
and her children are given maintenance : 
they do not get (inherit) a share.*’ 

The vernacular words of the sentence 
which the official translator has translated 
as “the rule of inheritance and division 
(thereof) in this village is that on the death 
of a co-sharer his sons become owners of 
his share in equal shares, and the daughter 
does not get any share by inheritance,” 
given, presumably correctly, by the learned 
Judicial Commissioners in their judgment, 
do not include between the words' equal 
shares ” and the words 4 the daughter 
any word which could be translated as 
44 and.” Their Lordships do not consider 
it necessary to refer this case back to the 
Court of the Judicial Commissioner for a 
report as to whether a word representing 
“ and ” is or is not in the original wajib- 
ul-arz between the words “ equal shares ” 
and the words'* the daughter," as in either 
event the sentence, in their Lordships 
opinion, would have the same meaning ; 
that is, that a daughter and her issue are 
excluded from a right of inheritance. Para¬ 
graph 4 of the wajib-uluirz of Binduli is 
not repeated in the wajib-ul-arz of Aunian 
Durga as the villages of the Settlement 
were treated as villages of the ta'u^a 
Binduli, having a common custom as to 
rights of inheritance, but reference as to 
the customs of Aunian Durga is made to 
paragraph 4 of the wajib-ul-arz of Binduli. 
vSital Prasad Pande signed the wajib-ul arz 
of the village of Binduli, mid verified before 


{1923 

the Settlement Officer the wajib-ul-arz of 
Aunian Durga, and no exception was taken 
by any one to the record of the custom. 

After the Settlement the brothers 
separated and the village Aunian Durga 
fell to the share of the second brother, 
Radha Pande. Radha Pande married 
Musammut Janka, but whether the marriage 
took place before the Settlement or after¬ 
wards their Lordships do not know. Radha 
Pande had by his wife a dauhgter, Musam- 
mat Thakur Dei, but no son. Musammat 
Thakur Dei married and had a son, Badri 
Prasad, who is defendant No. 1. Radha 
Pande died in 1901 and 011 his death 
Musammat Janka came into the possession 
of Aunian Durga for the interest of a Hindu 
widow. On the 4th April 1902 Musammat 
Janka granted a perpetual lease of 80 bighas 
of Aunian Durga to .Tibhawan Tewari and 
Bileshar Tewari, the defendants Nos. 4 
and 5, and on the 1st May 1902, mortgaged 
with possession an undivided moiety of 
the village to the predecessors-in-title of 
defendant No. 3. On the 31st October 
1916 Musammil Janka made a gift of a 
6 anna share in Aunian Durga to Gaja- 
dhar Prasad, defendant No. 2. On the 
3rd November 1916 Musammat Janka 
and her daughter, Musammat Thakur Dei,, 
give all such rights and interest as they 
possessed in the remaining 10 annas share 
of Auniau Durga to Badri Prasad, defend¬ 
ant No. 1. On the 4th March 1917 Musum- 
mil Jank*. died. On her death the plaintiff 
B ilgobind Pande was the next reversioner 
to her husband, Radha Pande; Sital Prasad 
Pande and Raghubar Pande being then 
dead. On the 24th August 1917 Balgobind 
Puide gave an 8 annas share in Aunian 
Durga to Kesho Dat Ram Pande and 
Tikara Dat Rain Pande, who were grand¬ 
sons of Sital Prasad Pande, being the sons 
of his son, Mahadeo Prasad, who was then 
dead. O-i the 7th September 1917 Bal- 
gobind Pande Kesho Dat Ram Pande 
and Tikam Dat Ram Pande brought this 
suit. Bilgobiud Pande is now dead, and 
is represented in this appeal by his sons, 
Suraj Dat and Jagdish Dat, a minor, 
through his guardian. 

It is not proved or contended that any 
of the alienations already mentioned by 
Musammat Janka were made for necessity 
and the only question which it is necessary 
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icr their Lordships to consider is, whether 
I y custom daughters and their ismie are 
excluded from inheritance in Aunian Durga. 
As has been already stated, the learned 
Subordinate Judge, who tried the suit 
found that that custam was proved. The 
learned Judicial Commissioners who heard 
the appeal apparently did not doubt that 
the entry of the custom in the waijb-ul-arz 
of the village Binduli was evidence of the 
custom which governed the right to inherit 
in the village Aunian Durga, but they were 
of opinio 1, that paragraph 4 of the wajib-ul- 
arz of Binduli was ambiguous and that 
owing to that ambiguity the custom was 
not proved. It is quite true that a custom 
is not established bv an ambiguous state¬ 
ment of it in a wajib-ni-arz. 

In their Lordships’ opinion there is no 
ambiguity in the statement as to the 
custom. The only construction to which it 
is open is, iu their Lordships’ opinion, that 
on the death of an owner of the village 
no daughter of his is under any circums¬ 
tances entitled to a share in the property 
by right of inheritance, whether he had 
left sons or not. How such a custom 
would operate in cases in which an owner 
died leaving no relation but a daughter 
who could inherit it is not necessary now 
to consider. If a daughter had no right 
to inherit, her issue could not inherit. The 
provision that on the death of a co-sharer 
his sons became owners of his share in 


There was no evidence to prove or even 
to suggest that the Settlement Officer in 
stating the custom as he did in the 
w ijib-ul-arz had in any way neglected his 
duty in ascertaining what the custom was 
or was misled as to the custom ; nor was 
there any evidence given iu this suit in 
denial of or at variance with the custom. 

Their Lordships find, that the custom 
excluding daughters and their issue from 
inheritance was proved, and they will 
accordingly humbly advise His Majesty 
that this appeal should be allowed with 
costs that the decree of the Court of the 
Judicial Commissioner should be set aside 
with costs, and that the decree of the Sub¬ 
ordinate Judge should be restored and 
affirmed. 

z - k. Appeal allowed. 

Solicitor for the Appellants:—Mr. E . 

Dalga do. 

Solicitors for the Respondents:—Messrs. 
Barrow, Rogei s < 5 * Nevlll. 


LAHORE HIGH COURT, 

Second Ctvir. Appeal No. 2516 of 1919. 

January 9, 1923. 

Present: —Mr. Justice Scott-Smith and Mr. 

Justice Mcti Sugar. 

MUHAMMAD HASSAN-UD-DIN— 
Defendant—Appellant 


equal shares was probably inserted to 
exclude any claim under a custom of 
primogeniture which is not an uncommon 
custom in Oudh. 

Settlement Officers in recording customs 
in wijlb-ul-ataiz have to perform duties 
which the Government orders them to 
perform. 

O ie of these duties was, to record customs 
as the Settlement Officer found them, 
and not as he might think they ought to 
be. W len it is not shown by reliable eva¬ 
de ice th it the Settlement Officer negle 1 ted 
to perform his duty or was misled in 
recording a custom, and it does not appear 
thvt the statement of the custom is ambi¬ 
guous, the record in a wajib itl-arz of a 
custom is most valuible evidence of the 
custom, much, more reliable evidence than 
subsequent oral evidence given after a 
dispute as to the custom has arisen. 


L/C r O 113 


SA.IF ALI SHAH —Plaintiff—and 
others—Defendants—Respondents. 

Limitation Act ( IX of igoS), 5. s —Civil Pro - 
cedurc Code ( Act V of 1908), O. XL I, r. 1, O. 
XL 11 — Appeal, second—Ccpy of judgment of 
Trial Court filed- after expiry of limitation — Ex¬ 
tension of time—Sufficient cause — Ignorance of 
rule — Custom—Alienation — Necessity — Antece¬ 
dent-debt — Alienation for purposes of trade. 

A memorandum of second appeal to the High 
Court must he accompanied hy a copy of the 
judgment of the Court of first instance, and if the 
latter is not presented till after the period of limi¬ 
tation has expired, the appeal should ordinarily 
be rejected as barred by limitation, fp. 4*2. col 2' 
Mdu Mai v. Sri Ram, 63 Ind. Cas. 2 J 
227; $ 1. . 1\ ly. R. (Iy.) 99, followed. 

Where it was found that the copy of the inch. - 
meat of the Court of first instance was m e 
presented within limitation owing to the fact (■ ” 
sufficient time had not elapsed after the pul V; - 
tion of the rule requiring such copy to i iu- ’d 
along with a memorandum of second apped. for 
the rule to become well known at the time wb< ;Tl 
the appeal was filed : 
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Held, that there was sufficient cause, within 
the meaning of section 5 of the Limitation Act, 
for extending the period of limitation prescribed 

for the appeal, [p. 45 2 , col. 2.] 

Ordinarily, the payment by an alienee of an 
antecedent debt due to a third person is justified 
and there is no necessity for the alienee to go 
further and to prove that the previous debt was 
ill itself incurred for necessity, [p. 453, col. i.] 
It cannot be laid down that, under no circum¬ 
stances. can a member of an agricultural tribe 
alienate ancestral property for the purpose of 
engaging in trade, fp. 453» c °l* 2 J 

Santa Singh v. Wary am Singh, 1 4 Ind. Cas. 
361; 19 P. R. 1915'. 207 P. L. R. 1914; 147 
R. 1914, explained. 

Where an alienor, who owns a very small piece 
of land, which is not sufficient to enable him to 
earn his living as an agriculturist, and who has 
no other means of subsistence, alienates the land 
for the purpose of engaging in trade, the alienation 
cannot be challenged on the ground of want of 
necessity.[p. 453, cols. 1 & 2.] 

Second appeal from a decree of the 
District Judge, Attack at Campbellpur, 
dated the 30th July 1919, reversing that 
of the Senior Subordinate Judge, Attack 
at Campbellpur, dated the 6th May 1918, 

Messrs. Ghulam Rasul and Mtd Chand, 
for the Appellants. 

Dr. Nani Lai, for the Respondents. 


JUDGMENT. —The facts of the two cases 
out of which the t»\o connected second 
appeals Nos. 2516 and 2517 of 1919 arise 
are briefly as follows :— 

Oil the 25th October 1911 Chiragh Ali 
Shah, a Sayad, of Campbellpur, S.vdan, 
mortgaged a serai s’tn te in Campbellpur 
Cantonment to one Sundar Skigh tor 
R$. 700 and promised to pay interest at 
Rs. 1-8-0 per cent, per me ;sem. O t the 9th 
January 1914 hcsokltrs serai to Muliam- 
m id H .ssa.i D : n, defendant-appellant, of 
Mmsar 1 or Rs. 1,250 which included Rs. 750 
payable to Sandar S’ngh, mortgagee. Tiie 
plaint if Siif Ali Shah is the son of the 
alie.ior and he brought two suits praying 
lor 'icc I a rat ons that both the mortgage 
and the sale should net affect his rights 
af ter the death of tiiealienor. Consideration 
for the inort ;age is.said tohave been burro w- 
e 1 to pay off a prior mortgage of Rs. 140 
and for purposes of trade. The learned 
D\»tri _t Judge held that Chiragh AH Shah, 
being a Say ad agricult ri-t, i.ould not 
.dienate ancestral proper t\ for purposes of 
carrying on trade and therefor*- found that 


there was no necessity for the mortgage. 
He also fotmd that the balance received 
by the vendor at the time of the sale was 
not taken for a necessary purpose. He 
accordingly decreed both the suits. The 
vendee has filed a second appeal ir each 
of these two cases. 

A preliminary objection was raised by 
Dr. Nand Lai on behalf of the respondents 
that the appeals were barred by time. 
The appeals were filed within time on the 
30th of October 1919, but were returned 
on the nth November, as copies of the 
judgments of the Trial Court had not been 
filed. The appeals were re-filed on the 
27th November 1919 and if that be taken 
as the date of filing the appeals they were 
time barred. I11 Molu Mai v. Sri Ram (1) 
it was held that a memorandum 
of second appeal to the High Court 
must be accompanied by a copy of 
the judgment of the Court of first 
instance, and if the latter is not pre¬ 
sented till after the period of limitation 
has expired, the appeal should ordinarily 
be rejected as baried by limitation. Under 
O. XUI. read with O. XU, r 1, Civil 
Procedure Code, the only copies which 
it is necessary should accompany the 
Memorandum of Appeal are copies of the 
appellate decree and of the judgment 
on which it is founded ; but this Court, 
in exercise of the powers conferred upon it, 
has made a rule that in the case of second 
appeals the Memorandum of Appeal shall, 
in addition to the copies specified in O. 
XU, r. I, be accompanied by a copy of the 
judgment of the Court of first instance. 
This rule is dated the 17th October 1919 
and was published in the Pm jab Govern- 
m nt Ga at.: of the 24th October 1919 
as Notification No. 4685-G. 

Now, the appeals in this, case were filed 
on the 30th October 1919, in othei words, 
six days after the new' rule was published 
in the Government Gaz tie. It is, there¬ 
fore, contended that there is sufficient 
cause within the meaning of section 5 of 
the Limit tiou Act for admitting tl e appeals 
beyond time. In our opinion there had 
not been sufficient time for the new’ rule 
to become well known by the 30th October 

(1) 63 Ind. Cas. 33? 2 L. 227; 3 U. P. L. R/ 
(Lj 99 - 
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1919, and as the appeals were re-filed 
within a reasonable period we consic er 
that there is sufficient cause w’thui the 
meaning of section 5 of the Limitation 
Act. It is, however, pointed out by Dr. 
Nand Lai that a copy of the judgment 
of the Court of first instance in the case 
relating to the mortgage has not 
been filed up to the present time. 
The Subordinate Judge disposed of 
both the suits Nos. 103 and 104 

of 1917 by one and the same judgment 
ard a copy of this has been field in the appeal 
relating to the sale. In the case relating 
to the mortgage the Subordinate Judge 
recorded merely a brief order :— 

“ for detailed judgment see file No. 103 
of 1917. Plaintiff's suit dismissed, parties 
to bear their own costs, file. " 

This is not really a judgment at all 
and,in our opinion, there has been a sub¬ 
stantial compliance with the law by filing 
a copy of the detailed judgment in the 
appeal relating to the sale. We, there¬ 
fore, overruled Dr. Nand Lai's preliminary 
objection. 

As will appear from what we have al¬ 
ready stated, the vendee was a different 
person to the mortgagee. Ordinarily, the 
payment by an aliei.ee of at. antecedent 
debt due to a third person is juvt.fied ar d 
there is no necessity for tl.*. <iner.ee to go 
further and to prove that the previous 
debt was in itself incurred for necessity. 
In the jiresent case, however, the mortgage- 
deed was attested by Muhammad Gul, 
the father of the vendee. Muhammad 
Gul was the agent of the vendee, his son, 
and the contract of sale was entered into 
through him. The learned District Judge, 
therefore, was of opinion, that the vendee's 
father and agent had reason to know or 
believe that the object for which the mort¬ 
gage-debt was raised was not a necessary 
one. He, therefore, held that the vendee 
was not protected merely by the fact 
that the antecedent-debt was due to a third 
paity. It is urged before us that the only 
knowledge with which Muhammad Gul 
was fixed was that the mortgage debt 
was raised to pay off a previous mortgage 
and for purposes of trade, and that the 
mortgagee was not boui d to see that the 
money advanced by him was applied to 
the purposes for which it was alleged to 


have been taken. It appears that at the 
time of the mortgage Chiragh Ali Shah 
had only some 10 or 11 kanals of land. 
This was i:ot sufficient for him to earn his 
living as an agriculturist. It was held 
in the case reported as Santa Singh v. 
Waryam Singh {?.), that morey borrowed 
for purposes of trade could r.ot be regarded 
as money borrowed for a necessary pur¬ 
pose. What the Judges said in that case 
was that,— 

“We have no doubt that \illage custom 
would not look with favour upon the con¬ 
version of a Jal agriculturist into a shop¬ 
keeping trader and would ret countenance 
an alienation of ancestral land in order to 
enable such agriculturist to carry on the 
business of his shop. ” 

The facts of that case are distinguish¬ 
able from those of the present one. There 
the alienor was an agriculturist and a 
lambardar and was alienating a part of 
the ancestral land in order to engage in 
trade. In the present case the alienor had 
no other means of subsistence and, under 
these circumstances, we think he was justi¬ 
fied in alienating the serai fer the purposes 
stated by him. We do not think that 
the Division Ber ch in the 1915 case 
intended to lay down that, under no circum¬ 
stances, co* Id a member of an agricultural 
tribe alienate ancestral property for the 
purposes of engaging in trade. 

Having regard to the facts, we think that 
the vendee in this case was fully justified 
in paying off Rs. 750 due to the prior mort¬ 
gagee, and that he was not bound to show 
how the money advanced by the mortgagee * 
was actually expended. As regards the 
balance of Rs. 500, the finding oi the learned 
District Judge is one of fact and cannot 
be contested in second appeal. 

The reslult is that we accept both the 
appeals and, setting aside ,the orders of 
the lower Appellate Court, we dismiss the 
plaintiff’s suit in regard to the mortgage. 
In the suit relating to the sale we give 
the plaintiff a decree to the effect that the 
sale shall not affect his reversionary rights 
except to tne extent on Rs. 750, and that 
he can recover the property sold on pay¬ 
ment of this sum. Under all the elr^um- 

i-) 24 Inch Cas. 361; 10 P. R. 1 ■j.y. 207 P. 

L. R. I 9 M 1 M 7 Wi R, 1914, 
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stances of the case, we diiect that the 
parties should hear tLeir own costs in all 
Courts. 

z k Appeal accepted. 


PATNA HIGH COURT. 

Appeal from Appellate Decrees 
Nos. 928 and 929 of 1920. 

July 27, 1922. 

Present : —Mr. Justice Couttsand 
Mr. Justice Das. 

Maharaja KESHO PRASAD SINGH— 

PLAINTIFF —A PPEU.ANT 

versus 

RAMDENI SINGH— Defendant- 

Respondent. 

Bengal Tenancy Act (VIII 0/1885), ss. 52 (1) 
188— Rent, meaning of—Smt by co-sharer 
landlord for his share of rent— Tenant, whether 
can claim abatement. 

Rent under the Bengal Tenancy Act mean9, 
whatever is lawfully payable or deliverable in 
money or kind by a tenant to his landlod on 
account of the use or occupation of the holding 
by the tenant. That, which is payable by a tenant 
not to his landlord, which must mean the whole 
body of landlords, but only to one of them is not 

^A iuit 'by^a co-sharer landlord foT that which 
is payable to him by a tenant on account of the 
use or occupation of his share of the land is not 
a suit contemplated by the Bengal Tenancy Act, 
the decree passed in such a suit is not a decree 
under the Bengal Tenancy Act, and such a decree 
is executable under the Civil Procedure Code and 
not under the Bengal Tenancy Act. IP- 457 . 

C °\n^ rent-suit by a co-sharer landlord, who under 
an arrangement between himself, hi6 co-sharer 
landlords and the tenants, was entitled to collect 
his share of the rent separately, the defendants 
•1 aimed a reduction of the rent proportionate 
to a deficiency In the area of their holding j 
Held that the tenants could claim the abate¬ 
ment of rent in this suit. [p. 456. col. 2.] 

Bhoopendra Naratn Dutt v. Iiomon Krishna 
Dull. 27 c. 417:4 c. W. N .07; 14 tod. Dec. 
(N si 275 and Khettermam Dastv. Jtban Krishna 
Kundoo, 28 Ind. Cas. 510:21 C. L. J. 315; *9 
C. W. N. 546, referred to. 


Appeal from a decision of the Addi¬ 
tional District Judge, $hahabad, dated the 


CASES. 

28th April 1920, reversing that of the 
Munsif, Shahabad, dated the 26th July 
1919. 

Messrs. Kulwant Sahay and Nirsu Narayan 
Sinha, for the A ppellant. 

Mr. Kailas Patt, for the Respondents. 

JUDGMENT. 

Das. J. —These appeals arise out of suits 
for rent by a co-sharer landlord who, under 
an arrangement between himself, his co- 
sharer landlord and the tenants, is entitled 
to make separate collection of his share of 
rent. The defendants in their written sta te- 
ment chimed an abatement of rent under 
section 52 (1) ( b ) of the Bengal Tenancy 
Act. The Courts below have concurrent¬ 
ly found that there is a deficiency in the area 
of the holding of the defendants as comp ared 
with the area foT which rent has been 
previously paid by tbem. The Court of 
fiist instance being of opinion that a claim 
for abatement could not be put forward 
in a suit in which all the landlords and 
all the tenants are not parties, refused to 
give effect to the plea. The lower Appel¬ 
late Court has taken a different view and 
has given the defendants a decree for abate¬ 
ment of rent. 

In this Court, it was urged by Mr. Kvl 
want Sahay on behalf of the appellant- 
landlord that the view of the learned Judge 
in the Court below is erroneous and that he 
was conclusively bound ty a decision of 
this Court in the case of Earhamdayal 
Stngh v. Maharaja Kesho Prasad Singh , 
S.A. No. 2797 of 1915. The decision referred 
to undoubtedly supports the argument 
of Mr. Kulwant Sahay. That decision 
is however, & decision of & Single Judge, 
and, though it is entitled to great weight, 
it is necessary for us to examine the princi- 
pie upon which that decision rests. The 
view of the learned Judge in the case cited 
is this; that a claim under section 52 of 
the Bengal Tenancy Act is subject to the 
limitation imposed by the Legislature in 
section 188 of that Act, and that the claim 
canrot be given effect to except in a proper¬ 
ly constituted suit tetveen all the l { 'ii dlords 
and all the tenants, lie arguments em¬ 
ployed by the learned Judge receive con¬ 
siderable support from certain observations 
made by the learned Judges in Bhoopendra 
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Narain Dutt v . Ronton Krishna Dutt (1), 
but are negatived by the decision in Khetter- 
mani Dasi v. Jiban Krishna Kundoo (2). 
The decision iu the last mentioned case, 
however, is confessedly based on the decision 
in the first mentioned case and, in so far 

as it clearly misstated the rule laid 
in Bhoopendra Narain Dutt v • Ronton 
Krishna Dutt (1), it can scarcely be re¬ 
garded as an authority of much force. 

Section 52 (1) ( b ) of the Bengal Tenancy 
Act provides that every tenant shall be 
entitled to a reduction of rent in respect 
of any deficiency proved by measurement 
to exist in t. e area of his tenure or holding 
as compared with the area for which rent 
has been previously paid by him, unless 
it is proved that the deficiency is due to 
the loss of land which was added to the 
area of the tenure or holding by alluvion 
or otherwise, and that an addition has 
not been made to the rent in respect of the 
addition to the area. It is not disputed 
that all the circumstances are present in 
this case entitling the tenants to claim an 
abatement of rent under section 52 (1) {b) 
of the Act; but it is urged before us that 
section 188 of the Act effectively prevents 
the tenants in this case from claiming the 
benefit of section 52 (1) (6) of the Act. 
Section j88 , upon which reliance is placed 
by Mr. Kulwant Sahay, provides that where 
two or more persons are join landlords, 
anything which the landlord is under the 
Bengal Tenancy Act required or authorized 
to do must be done either by both or all 
those persons acting together, or by an 
«gent authorized to act on behalf of both 
or all of them. It will be noticed that 
section 188 applies to joint landlords 
and applies only wl ere the landlord is 
tequired or authorized by the Bengal 
Tenancy Act to do sometl ii*g. The sec¬ 
tion ha* 1.0 direct app lie; .tion to the tena: ts ; 
and it certainly does not touch the question 
whether the tenants being authorized to 
claim a right as against the landlords 
and (as in this case) acting together can 
put forward that claim in a suit by a co¬ 
sharer landlord. The principle that uncler- 

•'0 27 C. 417; 4 C W. N. 107; 14 Ind. Dec. 

(n. s.) 275. 

12) 28 led. Css. 510; 21 C. L. J 315; 19C.W 

^ 


lies section 188 is this: that, where two or 
more persons have a joint right, they cannot 
assert that right except jointly. But here 
the defendants are the only tenants of the 
holdings in respect of which these suits 
have been brought, and they are certainly 
acting together in putting forward their 
clrim for abatement of rent in these suits. 
Even if section 188 were to apply to a case 
of tenants asking for abatement of rent, a 
proposition to which, as at present advised, 
I do not assent, I can see nothing in its 
operation which would prevent joint tenants 
from putting forward a claim or abatement 
of rent in a suit against them by a co-sbar er 
landlord. Section 52 (1) (b) is expressed 
in the widest terms* and, in my view, we 
cannot take away or add to the express 
provision of the Legislature by having 
recouisetoan alleged principle on which 
section 188 is said to rest. 

I have now to consider the cases which 
were cited before us. In the case of Gopal 
Chunder Das v. Umesh Narain Chcwdhry 
(3) the Calcutta High Court held that, hav¬ 
ing regard to the provisions of section 188 of 
the Bengal Tenancy Act, 1885, where two 
or more per sons are joint proprietors, thev 
must all join in a suit for. enhancement 
of rent under section 30 01 the Bengal 
Tenancy Act or for additional rent under 
section"52 (1) (a) of that Act. So far as a 
suit under se tion 30 is concerned, it is 
cle it ly a suit which the landlor d is author iz ed 
by the Bengal Tenancy Act to bring. That 
being so, section 188 must be read as im 
ported into section 30 with theresuh. - hat 
a suit for enhancement of rent by a co- 
sliorer landlord would be barred under the 
prov s ons of section 188 of the Act. A 
suit for additional :ent by a co-sharer 
landlord stands on a somewhat different 
footing. Section 52 differs from section 
30 in so far as section 52 declares the liabih- 
ty of the tenant to pay additional rent, 
but does not expressly authorize the land¬ 
lord to bring a suit or import the provisions 
Oi section 188. The learned Judges, how¬ 
ever, took the view that the same princi¬ 
ple applies alike to a claim for enhanced 
rent and to a claim for additional . 
Tliis decision, in no way, throws any ligbr 
on the c .se before us. 


(3) *7 C. 69318 Ind. P«c, (n, s.) 5004. 
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The next case is that of Bhccfendra 
1 N (train Dutt v. Be wen Krishna Dt.it (j). 
The question raised in that case was whe¬ 
ther in a suit for rent brought by some 
of the several joint landlords against one 
of several joi t tenants for recoiejy of the 
plaintiff’s share of the rent payab.e on 
account of the defend? rt-tenaiv s’ si are 
of the tenure under a previous airr.ne- 
ment, the tenant-defendant could claim 
abatement under the provisions of section 
52 '1) (£) of the Bengal Tenancy Act. The 
learned Judges answei ed the quesition ;n 
the negative . So far as the actual decision 
is concerned, it is undoubtedly right; but 
in deciding the case Sir Francis Maclean 
expressed the opinion that the principle 
underlying section 188 applies to the con¬ 
verse case of a co-sharer tenant claiming 
the benefit of section 52 in a suit such as 
that which that learned Judge was cons! der¬ 
ing, and that a relief under section 52 
could not be granted except in a suit bet¬ 
ween all the co-sharer landlords and all 
the co-sharer tenants. In 11 y opinion, 
it was not necessary to have recourse to 
section 188 for the puipose of deciding 
the case ■ it was sufficient to say, as the 
jearned Judges did say, that the expression 
"tenant” in section 52 did not include 
the case of a mere co-sharer tenant who 
had onlv a fractional share in the tenure, 
but that it meant the tenant of the tenure, 
not one of many tenants. The only prin¬ 
ciple which underlies section 188 of the 
Act is that where two or more persons 
have a joint right between them, they can¬ 
not assert it except jointly. That prin¬ 
ciple is recognized in section 52 of the 
Act, and I quite acce] t that if two or more 
co-sharer tenants have a joint right for 
abatement of rent, tliev can only asser; 
that rigid in v suit to wl kh all the tenants 
are parties. In the cj sc 1 cfoi 1 vs i 11 ti c 
tenants are pities to the si it : 1 cl lie 
actual decision ii 1 he e: se cited does rot 
prevent them fiom asseitiij that right 
as against a co-sharer landlord. 

The k st case to which I need refer is 
that of Khctiermani Dasi v. Jitan Krishna 
liundoo (2). The learned Judges in that 
case held that section 188 has no refer ei ce 
to joint tenants and cannot apply by ana¬ 
logy to a co sharer tenant who Iriigs 

a swit authorized by the Act*, e,g.» a suit 


[1923 

for abatement of rent. As I have s?‘d 
before, section 18S need not be imported 
into section 52 of the Act; for the expres¬ 
sion “ tenant" in section 52 must mean 
the tenant of ihe holding and not ore of 
tie tei arts of the holding. The decision 
is also op en to the objection that it is ex¬ 
pressly based on the decision last discussed 
which undoubtedly lays down a contrary 
proposit on. 

These are all the cases which were c!ted 
before us. Fxcept the decs, en of t] s 
Court to which I have referred, theje is 
no decision which expressly decides that 
it is not open to the tenants of a holding 
in a suit by a co-sharer landlord to claim 
abatement of rent, 'll e section is in Miy 
wide terms and there is notl irg in section 
3 88 to control it. In my opinion the 
defendants are entitled to claim an abate¬ 
ment of rent in the suit brought against 
them by the co-sliarer landlord. 

ihe case may be put in another way, 
A co-saharer landlord has no absolute 
right to maintain a suit for his share of rent. 
He may be allowed to bring such a suit 
under an arrangement between all the 
landlords and all the tenants; but that 
arrangement must be consistent with the 
continuance of the original lease of the entire 
holding, see Gum Mahcwcdw Moran (/•). 
It has been held that though the co-sharer 
landlords may have the right under such 
an arrangement to collect their portion 
of the rent separately, there is nothing 
to prevent them from revertin g to tl eir 
original Cci dit or ii ihcy ire ill .'greed, 
and that a suit brought by all the co-sharers 
for tl e recover} of tl e ei tire rei t i c n air- 
t.-i ruble, see By a Prctncdcnoth Boy v. 
Baja Ratnoni Karl Boy ) Jnd [Slycwa 
Quran Bhattucharya v. Akhcy Kumar 
Mitttr (V{\. In tie last n ei tici c< trse 
It; tt J.. erne tt tie tcitlusior tl.: t an 

Mrs 1 11 n (j t itJ sej : j: 1 c <c <«tci cf 
rej ti is an arr: 1 f cij 0 t fer n 1 ti al ton' ei.i- 
cr.ee air c* 1 j < t lit tl e ’ti {11 

line In ms>; icjilsicidltb} lie 
tenti ts 01 b} tic hixlcrcs colletti\e- 
ly, though net by 01 e oi tie Irr/'lculs 

(4) 4 C. 96; 2 C. h. J. 37 °: 2 Ind. Dec. (n. s.) 
63 (F. P.i. 

{5) 9 C. W. N. 34. 

(6) 10 C. W. N. 787, 3 C. h. J. 627, 
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against the consent of the others. All 
these cases were reviewed by Rr.mpini 
and Woodroffe. JJ., in Akshoy Kumar 
Mitra v, Gopai Kamini Debi (7), Tie 
learned Judges approved of all the deci¬ 
sions to which I have referred ar.d can e 
to the conclusion that there is nothing 
to prevent the co-sharer landlords at any 
time from puttii g ar end to the arrange¬ 
ment under which they have teen collect¬ 
ing their rents separately. If thet he so, 
it is equally open to the tenant to put 
an end to the arrrangement and to refuse 
to pay rent separately to the landlords. 
The tenant may, at any time, take up 
the position that circumstances have arisen 
which would make it impossible for him 
to pay his rent separately to tl e land¬ 
lords ; and the circumstances of the present 
case are certainly such as would entitle 
the tenant to take up that position. Sec¬ 
tion 52 (1) ( 5 ) of the Bengal Tenancy Act 
gives the tenants a right to claim abate¬ 
ment for rent under certain circumstances. 
The case for the landlord is that though 
all the circumstances exist which would 
entitle the tenant to claim abatement 
of rent, still he cannot do so having icg; id 
to the fact that the suit is by a co-sharer 
landlord and not by the whole body of 
landlords. The tenants may retort by 
saying: “ If that be so, we refuse to pay 
you your share of rent and require you 
to bring a proper suit for rent by you and 
your co-sharer landlords in which case, 
it would be open to us to claim abatement 
for rent. " There is, in my opinion, r.o 
do^ht that the tenants could take up tint 
position and compel the landlord to consent 
to an ab; temeut of rent in his suit for nis 
share of the rent, 

It has been urged before us that to vVow 
the tenant to claim abatement of rei t 
in a suit to which the < o-sharer landlords 
are rot parties i s to affect the integrity 
of the reiit without giving any opportunity 
to the other co-sharer landlords to be he; rd. 

It is argue., that rent is one and entire 
and that to affect that one a d entire sum 
cahed rent poyable by the tenants jointly 
to tne joint landlords in a suit to which 
they are not all parties s to invite compli¬ 
cations. The argument assumes that, what 

(7) '3 c. !©!•! xo c. W, N. 952. 


is paid by a tenant to a co-sharer landlord 
under an arrangement is, in fact, rent; but 
it is nothing of the kind, ho doubt, it 
has been referred to as rent in the decisions 
of our Courts, but tbr t is only fcr want 
of a better term. “ Rej_t " under the Ber gal 

Tenancy Act means whatever is lawfully 
payable or deliverable in money or kind 
by a tenant to his lane lord on account 
of the use or occupation of the holding 
by the tenant. That which is payable 
by 0 tenant not to his landlord, whicl must 
mean the wide body of landlords, hi t only 
to one of tl cm is rot rej t. A suit by a 
co-sharer landlord for that which is j ay- 
able to him bv a tenant on account cf 
the use or oceupetior of his share of the 
land is not a suit contemplated by the 
Bengal Tenancy Act; the decree passed 
in such a suit is not a decree under the 
Bengal Tenancy Act and such a decree is 
executed under the Cede of Civil Procedure 
and not under the Bengal Tenancy Act. 
It may be urged that if what is payable 
by a tenant to a co-sharer landlord is not 
rent then section 52 is clearly inapplicable. 
That may' be so ; but the principle under¬ 
lying section 52 is undoubtedly applicable 
and it would entitle tie tenant to take up 
the attitude either that as he is no longer 
in possession of the landlord's share of the 
land held by him there ought in equity 
to be an apportionment of that which 
was hitherto payable by him to the land¬ 
lord on account of the use or occupation 
of his share of the land ; or that the condi¬ 
tion under which lie ag r reed to pay to the 
landlord his shr.Te of tl e rent no longer 
exists and that he would not pay to the 
landlord his share of rent unless all the 
landlords join in brii gij g a. suit as against 
him or unless the cc-sharer landlord’ con¬ 
sents to an apportionment of rent A 
relief given to tl e tenant in a suit by a co- 
sharer landlord for his share of tie rent 
does not ’n any way touch the integrity 
of ti e rent for tie subject-matter of^ tie 
suit is not rent but that which is payable 
to the co-sharer landlord by the tenant 
on account of the use or occupation of the 
co-sharer landlord's share of the land. 

Ii my op'nion there is no answer to 
the claim put forward on behalf of the 
tenants in these cases. The decision of 
the learned Judge in the Court below is. 
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• 11 my opinion, right and I would dismiss 
these ap peals with costs. 

Coutts, J.—I agree. 

K. s. d. & n. h. Appeals dismissed . 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 34 

of 1921. 

January 20, 1922. 

Present: —Mr. Justice Spencer and 
Mr. Justice Krishnan. 
KONDINE KAMAYA and another — 

Appellants 

versus 

KOVIDKNA RAMAMMA and others 

—Respondents. 

Limitation Act {IX of 1908), Sch. I, Arts. 
166, 181 — Civil Procedure Code {Act V of 1908;, 
s. 47, O. XX I, rr. 22, 90— Execution of decree — 
Sale—Failure to give notice to judgment-debtor — 
Application to set aside sale, nature of — Limita¬ 
tion. 

An application under section 47 of the Civil 
Procedure Code to set aside an auction-sale is 
governed by Art. 106 and not by Art. 181. 
of Sell. I to the Limitation Act. 

Muthiah C/icttiar v. BaVa Sahib, 26 Ind. Cas. 
46; 27 M. L. J. 605; 1 L. W. 969. Thekkcdath Neelu 
Neithiar ' r - Subramania Moothan, 53 Ind. Cas. 
809; (1919) M. W. N. 897; n L. W. 59, Salish 
Chandra v. Nishi Chandra Dutta, 54 Ind. Cas. 
43*146 C 975, Pasumarli Payidunna v. Gantt 
Lakshminaraspmma, 29 Ind. Cas. 314; 38 M. 1076; 
28 M. L. J. 525. followed. 

Shivbii Baby 2 Siva mi v. Yesu Cheoo N.iyakin, 
48 Iiul. Cas. 130. 43 B. 235; 20 liom. L. R. 925. 
Baideo Singh v. Meghu Singh, 74 Ind. Cas. 
202; ((019) Pat. 386, distinguished. 

Quaere :—Whether an application to set aside 
an auction-sale on the ground of want of notice 
to the judgment-debtor falls under section 47 
of O. XXI, r. 90, of the Civil Procedure Code. 

Appeal against an order of the District 
Court, Guntur, in Civil Miscellaneous Api eal 
No. 27 of 1920, preferred against the 
older of the District Mimsif, Narsapur, 
in Miscellaneous Pet t! on No. 3965 of 1919* 
(inOng.ual Su t No. 63 of 190.4 on the 
hie of the Bapatla Munsif*s Court). 


Messrs. B. Jagannatha Rao and M. Rama 
Chandra Rao , for the Appellants. 

Messrs. P. Narayanamurty and P. Salya - 
narayana, for the Respondents. 

JUDGMENT. —A preliminary objection 
lias been raised that no second appeal 
lies. We are inclined to think that this 
is a good objection, and that the failure 
to give the petitioners notice before the 
sale though they had attained majority 
Detween the date of decree, and the date 
of execution is a mere irregularity in publish¬ 
ing the snle which would bring the applica¬ 
tion within rule 90. 

But it is unnecessary to decide this 
point as, assuming that the application 
can be treated as one under section 47, 
it was clearly out of time under Art. 106 
of the Limitation Act, not having been 
made w ; thin one month of the sale. 

Box the proposition that Art. 166 and 
not Art. 181 will apply even to appli¬ 
cations which fall under section 47, there 
is ample authority in Muthiah Chettiar v. 
Bawa Sahib fi), Thekkedath Neelu Neithiar 
v. Sttbramar.ia Moothan (2), Satish Chandra 
v. Nishi Chandra Dutta (3) and Pasumarli 
Payidanna v. Ganti Lakshtninarasamma (4)* 
The cases in Shivbai Baby a Swami v. 
Yesu Cheoo Nayakin (5) and Baideo Singh 
v. Meghu Singh (6), in which Art. 181 was 
applied, can be distinguished. The first 
was a case where an ex parte decree . had 
first to be set aside before the applicant 
had any locus standi to set aside the sale 
i,i execution of that decree, and the Pf-tna 
case was one of fraud and not illegality 

or irregularity. . - 

The civil miscellaneous second appeal 

is dismissed with costs. 


M. C. P. 
Z. K. 


A ppcal dismissed. 


fi) 26 Ind. Cas. 46; 27M.L. J. 605: 1 L. W. 969. 
( 2 ) 53 ind. Cas. 809 (19191 M. W. N. 8971 IX L. 

W. 59. 

/ > 1 54 Ind. Cas. 43IJ 46 C. 975 * 

\ j) 29 Iud. Cas. 314; 38 M. 1076; 28M.L. J; 5 2 5 « 
(5) 48 Ind. Cas. 130J 43 B. 235! 20 Bom. L. K. 

9 “(6) 74 lad- Cas. 202; (1919) Pat. 386. 


INDIAN CASES. 


A 59 


Vol. 74] 

fcUSAM DEI V . HtJR DUTT. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 93 of 1922. 

August 17, 1922. 

Present: — Mi. Ashworth, A. J. C. 
Musammat KUSAM DEI and another — 
Defendants—Appellants 

versus 

HAR DUTT and others — Plaintiffs 

—Respondents. 

U. P. Land Revenue Act (III of 1901), 
s. hi (6 )— Civil Procedure Code ( Act V of 190S), 
O. 1 , r. I. O. 1 I, r. 2—- Partition — Title suit — 
Joinder of parties—Parties not directed by Re¬ 
venue Court to file suit, whether can join as plaint¬ 
iffs — Abandonment of claim—Title not claimed, 
whether can be subsequently asserted. 

A direction by a Revenue Court in the course 
of a partition proceeding, under section 111 ( b) 
of the TJ. P. Land Revenue Act, to one party to 
bring a title suit in a Civil Court implies a right 
of joinder in the suit of any person as plaintiff 
in whom a joint right of relief exists. The direc¬ 
tion to bring a suit to any person must mean that 
he is to bring it according to, and as permitted 
by, the law of procedure, and O. I, r. 1 of the Code 
of Civil Procedure allows such joinder, fp. 461, 
col. 1.] 

Obiter :—-Where a party asks for and obtains 
a declaration of his title against another, that 
title thenceforth must be deemed to be the title 
claimed and not anything more. [p. 461, col. 2.] 

Appeal against a decree of the Subordi¬ 
nate Judge, Bara Banki, dated the 23rd 
December 1921, upholding that of the 

Munsif, Ram Sanehi Ghat, dated the 17th 
March 1921. 

Mr. Bishambhar Nath Srivastava, for 
the Appellants. 

Mr. Ram Bharose Lal t for the Respond¬ 
ents. 

.JUDGMENT. —This appeal arises out 
of a suit brought by the plaintiffs co sharers 
in Mahal Sheoratan Patti Bindra . Prasad 
and in the Mahal Bindra Prasad of the 
village of Beblauna, against the widow 
[defendant No. 1) and the daughter 
(defendant No. 2) of the deceased Bindra 
Prasad 1 . The 3rd defendant is another 
co-sharer who has not joined as plaintiff 
and is, therefore, made a pro forma de¬ 
fendant. The suit is for a declaration 
th.t the plai. tiffs and defendant No. 3 are 
°y v ' ier *» and title-holders of a certain area 
o. land in each mahal by reason of their 
be J}}S share-holders of certain fractions. 

ihe facts have been very clearly and 
fully set forth in the Judgment of the Court 


of first hearing. For the purpose of de¬ 
ciding this appeal, the essential facts are 
as follows:— 

One Saligram had two sons, Permeshar 
Din, married to Musammat Daryai Ruar, 
and Debi Shankar. Debi Shankar had 
two wives. By the first wife he had a son 
Sheoratan and by the second wife four 
sons of which one was Bindra Prasad, 
another Beni Madho, a third Brij Bhu- 
khan, and a fourth Chandrika. Bindra 
Prasad married Musammat Kusum Kuar, 
defendant No. 1. and had a daughter, Mus¬ 
ammat Mangal Dei, defendant No. 2. The 
plaintiff No. 1, Har Dat, is a son of Beni 
Madho and the defendant No. 3 Bishesbsr 
Dat, another son. Plaintiffs Nis 2, 3, 4 and 5 
are sons of Brij Bhukhan. This will ap¬ 
pear from the genealogical tree in the 
plaint. Parmeshar Din and Debi Shanker 
each owned a 5 annas 4 pies fractional 
share in the village which was a sirgle 
mahal at that time. On Debi Shanker's 
de th he was succeeded by Sheoratan as 
owner of 2 annas 8 pies and by the four 
sons of his second wife as owners of the 
other 2 annas 8 pies , each getting 8 pies. 
Sheoratan and Bindra Prasad, however 
added to their share by purchase of the 
5 annas 4pies from the widow of Parmeshar 
Din, that is, Musammat Daryai Kuar. There¬ 
after, a partition was made and Sheo¬ 
ratan got a separate mahal called the n ahal 
Sheoratan in which was included liis frac¬ 
tional share derived from his father Debi 
Shanker and also the fractional share 
derived by purchase from Musammat Dar¬ 
yai Kuar, widow. Similarly, Bindra Prasad 
got a separate m 'hat containing his origi¬ 
nal share and his required share. Sheo¬ 
ratan died in 1906 and his mahal was divid¬ 
ed between his three brothers, Bindra Pra¬ 
sad, Beni Madho, and Brij Bhukhan. 
Cha.drika having died childless, the Sheo¬ 
ratan mahal being divided into three pattis 
one of which was called Bindra Prasad's 
pata and contained the original and ac¬ 
quired share of Sheoratan which Bindra 
Pn sad inherited. Consequently, at the 
time of the proceedings in que t’iou in 
this suit Bindra Prasad owned the nl olr> 
oi the Bindra Prasad's mah, / and a p. u 
in the Sheoratan mahal. In both of them 
he had one fractional share inherited also- 
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*utely from his father and one as trans¬ 
feree of Musammat Daryai Kuar, wido * of 
Permeshar Di«. He executed a deed of gift 
in favour of his daughter, defendant N . 2, 
of a considerable number of specific plots 
scattered through both the mahal and 
the putt . A suit was at once brought 
by his brother and nephew, apparently 
as co-reversior.ers with him of Permeshar 
Din, to set aside this deed of gift but with¬ 
out success 1 . In 1911 Musammat Daryai 
Kuar, widow of Permeshar Din, died and 
the reversioners of her husband at once 
sued Bindra Prasad's widow, Musammat 
Kusum Kuar, defendant No. 1, (Bindra 
Prasad having meanwhile died) for recovery 
of the fractional shares in the mahal and 
the paiti which Bindra Prasad held as 
transferee of Musammat D-.ryai. They 
were successful. In execution of decree 
they not only obtained entry of their names 
in the village khncal as owners of the 
fractional share decreed to them in the 
via ; .al and />.<//'■ respectively but also 
obtained the entry of a note in the 
k)euat that the plots gifted by Bindra 
Prasad to his daughter were to be deemed 
to have been given out of the fractional 
shares enjoyed by Bindra. Prasad's widow 
and not out of those the enjoyment of 
which was obt. ined by their decree. In 
August 1918 H r D. t, son of Beni Madho, 
one of the successful reversioners, sued 
the other co-sharers of the mahal for parti¬ 
tion. He did not join the plot-holder 
Musammat Mangal Dei but she was macie 
a party on her request. Her objection to 
the partition as claimed was, that her plots 
should be deemed to have been given out 
of the entire mahal and patti and not 
merely out ot the widow's fractional shares. 
As this claim conflicted with the note in 
the hh&vat mentioned above she was di¬ 
rected to get tlia note in the khewat al¬ 
tered in her favour. She did so. This 
suit is in effect one to have a declaration 
that the original note in the khewat was 
correct. The claim lias been decreed by 
both the lower Courts. The widow and 
daughter of Bindra Prasad appeal. Oi.ly 
three questions arise in appeal. They are 
set forth in grounds Nos. I, 2 and 3 , 
ground N >. 4 having been dropped by the 
appellants. 

The brst question is, whether the failure 


of the reversioners of Permeshar Din 
in the suit brought iu 1908 for cance lation 
of the deed of gift should operate by way 
of res judicata against the ] resent claim 
of the plaintiffs. Both the lower Courts 
have held that it does not and they are 
clearly right. The validity of the deed 
of gift and its effect are distinct mrtters. 
It certainly held good so long as Mus- 
ammat Daryai Kuar was alive but it ceased 
to be operative after her death as against 
her husband’s ieve sioners though it was 
operative against Bindra Prasad's widow. 
This point is, therefore, decided against 
the appellants. 

The second po nt is, whether the present 
suit was barred by O. II, r. 2, of the Code 
of Civil Procedure, that is to say, whether 
the reversioners when suing B'ndra Pra¬ 
sad’s widow for possession of the fractional 
shares in the mahal and paiti that had 
been acquired from Alusammat Daryai 
Kuar ought to have claimed that the gift 
to the daughter of these specific plots 
should be. held inoperative to prevent 
them getting the total fractional shares 
claimed in respect of the mahal and the 
pifii. Both the lower Courts held that 
the suit is not barred and, again, I con¬ 
sider that th y were right. The suit ior 
possession hi 1911 was only brought against 
the widow, defendant No. 1, and not against 
the daughter, defendant No. 2. As the 
daughter was in possession of these plots 
no suit for possession of them could be 
brought against the widow nor did the 
deed of gift to the daughter affect the 
widow’s liability to surrender enjoyment 
of the shares claimed though it might affect 
theexte.it of the subject-matter . of that 
suit. At most the plaintiffs in that 
suit got a decree against the widow for 

something more than they were entitled 

to. The plea that the present suit is res 
judicata as regards the claim against de¬ 
fendant No. 1 by reason 01 the former 
possessory suit would possibly be a valid 
plea to rule out any defence by Musammat 
kusum Kuar. It cannot operate as against 
the plaintiffs'. This point is, therefore, 
decided against the appellants. 

The third question is, whether the Uyil 
Court was debarred from jurisdiction >n 
the suit so far as it was brought by plaintiffs 
Nos. 2 tos by reason of section 233 («) ot toe 
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Hand Revenue Act which forbids a.Civil 
Court entertaining a suit with respect 
to partition of mahals. A Revenue Court 
before which a partition is pending is given 
power by section in (6) of the Land Reve¬ 
nue Act to require any p rty to institute 
a. suit in the Civil Court for determina¬ 
tion of an objection involving a question 
of ^ proprietary title. In the partition 
Suit now pending the objection was made 
by the daughter, Musammat Mangal Dei. 
She obtained a note in the khewai favour¬ 
ing her claim as to title. So the plaintiffs 
were required to institute this suit. The 
plaintiff has joined with him as plaintiff’s 
four other co-sharers who were pro forma 
defendants in the partition suit, that 
Is to say, co-sharers who, although not 
denying the plaintiff’s right to partition, 
did not claim partition on behalf of them¬ 
selves. The appellants’ contention appears 
to be that where a party to a partition 
suit is required to bring a civil suit to clear 
his title no other co-sharer has a right 
to join in the bringing of the suit. There 
is authority for holding that a party to a 
partition suit may not, while the partition 
suit is pending, bring a suit against an¬ 
other party in the Civ 1 Court to clear 
title otherwise than under the direction 
of the Court hearing the partition suit. 
The basis of this proposition is that the 
partition Court is given jurisdiction in 
respect of title and this impliedly makes 
the question of title an essential part of the 
partition proceeding so that a Civil Court 
is debarred from e.itert i-.ing qut stioi s 
entitle except in a suit instituted by direc¬ 
tion of the partition Court. Conceding 
that this view is correct, it does not follow 
from it that a party not directed to bring 
a title suit cannot j oin a party directed to 
do so i.i the bri iging of one. A direction 
by a Revenue Court in the process of 
a partition suit m.d.r section m ( b ) to one 
party to bring a title suit in a Civil 
Court implies a right of joinder in the suit 
of any person as plai it iff in whom a joint 
right of relief exists. The direction to bring 
a suit to any person must mean that he 
is to bring it according to, and as permit¬ 
ted hy, the luw of procedure and C. I, r. i, 
ot Code of Civil Procedure allows 
such joinder. This poi.it, therefore, is 
decided against the appellants. 


46* 


It is desirable to point out that in this 
suit tne plaintiffs have claimed less than 
they weie entitled to claim in respect o 
their cause of action. They have only 
claimed that the gift to Musammat Mangal 
Dei of the plots will leave them entitled 
to be given on partition as large an area 
as if no such gift had been executed. They 
have not claimed that, for the purposes 
of partition, the settlement should entiiely 

disregard the deed of gift to the daughter. 
Tney could have claimed this because it 
is obvious that the deed of gift was ~ not 
valid at all agaiust them and that the com¬ 
pactness of any specific area awarded 
to them might be prevented by any 
attempt to keep that area dear from the 
plots. All that they have claimed is that 
they are not to suffer in respect of area. 
The lower Courts ha^e stated that the 
area assigned to Musammat Maugal Dei 
must contain the plots and not that as¬ 
signed to the plai..tiff No. 1. Thev based 
their remark on equity. This is not correct. 
The remark should have been based on* 
the failure of the plaintiffs as stated above 
to claim all that they were entitled to 
This failure in the light of O. II, r. 2 (2), ci 
the Code of Civil Procedure, would appear 
to bar the plaintiffs from claiming that 
the deed of gift should be ignored in'parti¬ 
tion to any extent beyond that claimed 
in the plaint. The claim i n the plaint 
is that the deed of gift should not affect 
the area but there is no claim that it should 
not affect the choice of area. Where a 
P irty asks for and obta'ns a declaration of 

ids title against another, that title thence¬ 
forth must be deemed to be the title 
claimed and not anything more. These 
remarks, however, in respect of the obitet 
dictum of the lower Courts are theim e ves 
a obiter dictum a id are not bii difo 
th -■ Pa t tin, Officer, as it is for him t 
decide what s the effect ( f the preset t 
deeree. It u. uhl not be permissible' f» 

h vei " th s Plainstiffs more tl-an 

they have asked for. 

Acco.-du.sly I dismiss this appeal with 

OO t* • 

z K * appeal dismissed 



INDIAN CASES; 


4*a 

JATTI V. BANWARI LAL. 

PRIVY COUNCIL. 

Appeal from the Punjab Chief Court. 

May 15, 1923. 

Present: —Lord Buckinaster, Lord Dunedin 
Lord Carson, Sir John Edge Kt., and 

Lord Salvesen. 

Musa mm2 1 JATTI—Plaintiff— 

Appellant 
- versus 

BANWARI LAL and others— 
Defendants —Respondents. 

Hindu Law—Joint family—Separation of 

one member — Presumption — Re-union, proof of 

_ Partnership — Accounts, suit for — Limitation —• 

Limitation Act (IX of 1908), Sch. I, Art. 106. 

Under the Hindu Law there is no presumption, 
when one co-parcener separates from the others, 
that the latter remain united. An agreement 
amongst the remaining members of the family 
to remain united or tore-unite must be proved 
like any other fact. [p. 463. col. i.J 

Balabux Ladhuram v. Rukhmabai, 30 I. A. 130 
at p. 137 ; 30 C. 725 ; 7 C. W. N. 642 ; 5 Bom. 
L. R. 469 ; 8 Sar P. C. J. 470 (P. C.) and Balkishen 
Das v. Ram Narain Sahu , 30 I. A. 139 at p. 151 J 
30 C. 738; 7 C. W. N. 578 : 5 Bom. L. R. 4& 1 I 
8 Sar P. C. J. 489 (P- C.).followed. 

Four brothers who formed a joint Hindu family 
carried on a family business. One of them sepa¬ 
rated from the others, and the latter carried on 
the business, the profits being carried to the sepa¬ 
rate accounts of the three remaining brothers 
in equal shares. Subsequently, one of the three 
brothers died, and although his share continued 
to be dealt within the books, his widow was only 
paid maintenance. More than six years a'ter 
hia death, his widow brought a suit for partner¬ 
ship accounts and recovery of one-third of the 
partnership assets ; 

Held (1) that there was no presumption that 
on the separation of one of the brothers the three 
remaining brothers had remained united; 

fp. 463, col. 2.) ..... -i 

(2) that after the separation the business carried 

011 by the three brothers became an ordinary 

partnership subject to the law relating to part- 

1K T U) That ou\he # ‘death of the plaintiff's husband 
the partnership was dissolved and a right to an 

accounting arose ; [p. 4 b 3 » c°b 2.] 

(4) that the suit having been brought more 
than six years after that date was barred by 

time ; [p 4 ^ 3 . co1 - 2 0 , ,, . 

(5) that the mere fact that the deceased s share 

continued to be dealt with in the books after his 
death was no evidence of a partnership with liis 
widow, [p. 464» c °l- 

Appeal from the Chief Court of the 

Punjab. 

Messrs. De Gruytker, K. C., aiul Dube, tor 
the Appellant.— Subsequent dealings and 
dra.vings show that tl.e lady was a partner. 
There was joint ledger and the name of her 


[1922 

% 

husband continued in sccout.t-bccks. 
Reference was made to Balabux Ladhuram 
v. Rukhmabai (1) and Balkishen Das v. 
Ram Narain Sahu (2). 

Dr. Majid , for the Respondents.—De¬ 
finition of share was not conclusive. [Mr- 
geskar B.ikksh Singh v. Ganssha (3).] There 
might have been partial division [Suraj 
Narain v. Iqbal Narain (4)]. The real 
test of separation was intention which 
must be unequivocal [Appovler v. Rama 
Subba Ayyar (5), Rewum Per sad v. 
Radha Beeby (6) ; Kawal N%in v. Budh 
Singh (7)]. West and Majid, Chapter 
Partition. 

If there was any right to account it 
was barred by limitation. Knox v. Gye (8), 

Mr. De Gruyther K. C., replied. 

JUDGMENT —In 1876 four brothers, 
Isher Das, Harbhagwan, Rup Chand and 
Daya Ram, lived as a joint Hindu family 
and carried on a family business. In that 
year a deed was executed by which the 
assets of the fam ly were described and 
divided, and Isher Das was finally paid 
out. Thereafter, the business was carried 
on, but the profits were carried to sep rate 
accounts of the three remaining brothers 
in equal shares. 

In 1905 Rup Chand died, leaving a widow 
who is the appellant. In I 9 Z 4 the widow 
raised this suit against the remaing brother 
and the sons of the other who had pre¬ 
deceased, claiming accounts and payment 
of one-third of the partnership assets. 


t' 


1) 30 I. A. 130 at p. 137; 30 C. 725. 7 c * W* N * 
; 5 Bom. L. R- 469; 8 Sar. P. C. J. 47 ° (*• 1 C.). 

2) 30 I. A. 139 at p. I 5 U 30 C. 738. 7 C. W. . 

c Bora. L. R. 4b 1 : 8 Sar p * C * J; 489 ( P * C A* 
\) 5 56 Ind. Cas. 306; 47 I- A. 57 at p. 70; 7 O. 
J.48; 2 U. P. L. R. (P- C) 37 ; 38 M.. L. J- 32 1. 
nr t- 18 A. L. J. 532; 22 Bom. L. R. 59 bl 
M. L. T. 5; 4 2 A - 3 68; x 3 L. W. 6 22 (P. C.) 
a) 18 Iud. Cas. 30; 40 I. A. 40 at p. 45. *3 
X. 194; 17 C. W. N. 333; n A. L. J. 172; (^U) 
W. N. 183; 17C. L. J. 288; 24 M L. J• 3451 
A. 80; 15 Bom. L. R. 45<3; 16 O. C. 129 (£ 

5) 11 M I. A. 751 8 W. R. (P. C.) 1; 20 E. R. 3 °- 

;6) 4 M. I. A. 137; 7 tv. R. (P. C.) 35; 18 B. R. 

'7/40 Ind. Cas. 286; 44 I. A. i 59 i 15 A. L. T. 
[• 2 P L W. 57; 21 C. W. N. 986; 33 M. L. J. 

Bom. L. R. 642; ^ C L. J. .«»: (i«* 7 > 
w. N. 514: 6 L. w. 330; 39 A. 49b (P. 

[8) (1872) 5 H. L. * 5 * 4 2 b. J. Cb. 234. 
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Tlie defence put up was two-fold. It 
was alleged that though in 1876 Isher Das 
separated from this joint family, the other 
brothers remained joint ; that in con¬ 
sequence on the death of Rup Chand, 
the husband of the plaintiff, she had only 
the right of maintenance as a Hindu widow, 
which maintenance she had duly received. 
Consequently, it was said that assuming 
that there was a complete separation, the 
suit was time-barred under Art. 106 of the 
First Schedule of the Limitation Act. The 
statement of the plaintiff as to wliat 
happened at her husband's death was not 
expressed with precision, but might be 
read as an averment that on her husband’s 
death she was admitted to be a partner, her 
share being the same as that of her deceased 
husband. The issues as originally framed 
were only three in number, one of which, 
being as to the plaint being adequately 
stamped, may be disregarded. The re¬ 
maining two were: (1) Oa the separation of 
Isher Das did not the remaining male 
members of the family become seperate ? 
(2) Did they convert the joint family busi¬ 
ness into a partnership ? The case went 
to trial and no evidence was produced 
by the plaintiff, except the account-books 
of the firm, which showed that after Isher 
Das separated, tie profits of the business 
were carried to separate shares in the 
names cf the three brothers and this contin¬ 
ued after Rup Chand's death. The learn¬ 
ed Senior Subordinate Judge found, first, 
that the deed executed at the separation 
of Isher Das showed separation of the 
whole brothers ; that re-union had not 
been proved, and that the joint family 
came to an end. But finding in the plead¬ 
ing a clear plea to the effect that the suit 
was time-barred, he added an issue to that 
effect and decided it in favour of the de¬ 
fendants. 

The plaintiff appealed and on appeal the 
learned Judges of the Cliiet Court of the 
Punjab held that in 1876, though. Isher 
Das had separated, separation had not takei: 
place among the other brothers, and con¬ 
sequently the plaintiff had only the rights 
of a Hindu widow for maintenance and could 
not maintain the suit. They, therefore, 
found it unnecessary to consider the ques 
tion as to limitation. The plaintiff nas 
appealed to the King in Council. 


Their Lordships do not find themselves 
able to agree with the views of the learned 
Judges of the Chief Court. 

The law is well settled by the cases of 
Bilabux Ladhuram v. Rukhmabai (1) and 
B.ilkishen Das v. Ram Narain Sahu (2). 
Lord Davey remarks in the former case : 

“ It appears to their Lordships that 
there is no presumption, when one co-par¬ 
cener separates from the others, that the 

latter remain united.Their Lordships 

think that an agreement amongst the re¬ 
maining members cf a joint family to re¬ 
main united or to reunite must be proved 
like any other fact. " 

Their Lordships think that the result is 
well stated by the learned Trial Judge, 
who says :— 

“There is absolutely no material 011 the 
file from which it can be inferred that the 
three brotners continued united or re¬ 
united as co-parcenery members of a 
Joint Hindu family, while defendants’own 
books show the contrary.I have, there¬ 

fore, not the least hesitation in finding 
that, on the separation »f Isher Das, the 
family of the part'es ceased to be a joint 
Hindu family ii. the strickest sense cf the 
term ; or, in other words, its members 
ceased to be cc-pareeners. Thus, I find 
the first issue against the defendants.” 

There remains, however, the question of 
limitation. The position here seems clear. 
Separation having been effected in 1876 
and the business being carried 011 by the 
three brothers, the business became r.n 
ora nary partnership subject to the Part¬ 
nership Act. On the death r>f Rup Chanel, 
the plaintiff’s husband, the partnership 
was dissolved and a right to an account¬ 
ing arose. But Rup Chand died in 1905 
and this suit was not raised until 1014. 
It is, therefore, time barred as a suit "for 
such an accounting. If, however, 011 Rup- 
Chand's death the widow was admitted 
as a partner to a new partnership, then 
the date of dissolution would only be the 
raising cf the suit and no limitation could 
apply. It is possible to read the averments 
of the plaintiff as alleging such a partner¬ 
ship. But the existence of such a partner 
ship was denied. The case went to ICm, 
and not a scrap of evidence dire- ire prov¬ 
ing such an agreement was produced. AM 
that the widow got was a mere al-ov/twce 
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of Rs. 51 a month. The fact that Rup 
Ctaud's^share stili continued to be dealt 
with in the books is c.o evidence of a part¬ 
nership with his widow. 

Their Lordships think that a perfectly 
correct view was taken by the learned 
Subordinate Judge. As, however, the re¬ 
sult is the same as if the grounds of judg¬ 
ment of the Court of Appeal had been 
adopted, the form of judgment whuh will 
be appropriate will be simply to dismiss 
the appeal with costs, and their Lordships 
will humbly advise His Majesty accordingly. 

z k. & a. m. Appeal dismissed. 

Solicitors for the Appellaut.—Messrs. 

Roaken , Ford & Chester. 

Solicitors for the Respondent.—Messrs. 
Chapman, Walker & Shephard. 


PATNA HIGH COURT* 

Second Civil Appeal No. 639 of 1920. 

Jmy 27, 1922. 

Present :—Sir Dawson M.lier, Kx., Chief 
Justice, and Justice Sir B. K. 
Muliick, Kx. 

TANK 1 RAY and others—DEFENdanxs 

J * —APPELLANTS 


versus 

Raja KALANAND SiNGH and Oihers— 

PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of i 9 ° 8 ). X l » 
r u scope of—Bengal Tenancy Act {VIII of 
t s P 158— Application for assessment of rent 

diln tssed in default-subsequent suit for compen- 
sationfor occupation of land and for determination 

of annual rental , whether barred • 

J Order IX r. 9 . oi the Civil Procedure Code ap- 
olics only to of >uios. Ip. 4»4. col. 2.J 

1 vn application under section 15» ot the Bengal 
Tenancy^ Act, lor assessment of rent having been 
d sunssed lor default under O. IX, r. 9 , Civil Pro- 
d Ilf code the landlord instituted a 
Cl r:t t ur compensation for occupation of the same 
Uud by tue same unions, ami tor do termination 
of the^auiount of annual rent payable by tlie 

^W^tUat. in so far as the matters under appeal 
concerned merely an application under section ,15* 
of tue Bengal Tenancy Act, they could uot oc 
r..i»'irded as a suit witnin the meaning o» O. 1 A 
r 9 Civil Procedure Code, and that the claim xor 


determination of the amount of the annual rent 
payable by the tenants was not barred, [p. 465, 
col. 1.] 

Barhamdat Missir v. Krishna Sahay, 20 Ind. 
Cas. 910; 18 C. W. N. 466, referred to. 


Second appeal from a decision of the 
Officiating Subordinate Jucge, Monghyr, 
dated tne i6tJti June 1920, modifying 
that of tne Muusif, Monghyr, dated 
tne 28th November 1919. 

Messrs. Kulwant Sahay and Sant Prasad , 

for the Appellants. 

Mr. C. C. Das, for the Respondents. 

JUDGMENT. 

Miller, C. J.— 1ms is an appeal 

biougnt on beiiaif of the delenoants 
against a decision of the Subordinate Juoge 
of Monghyr affhming with slight modifi¬ 
cations the decree of the Muusif. The suit 
was instituted in 1919 by the plaintiffs 
as landlords against the deiendants as 
tenants claiming compensation for occupa¬ 
tion of certain land for the last three years 
and a determination of the annual amount 
of rent payable by the tenants, the 
only question wnich arises in this appeal 
is, whether the decree of the lower Appellate 
Court assessing the rent at a certain rate 
according to the nature of the different 
plots of land is barred by reas >n of O. 1A, 
r. 9, of the Civil Procedure Code. It appears 
that a claim for assessment of rent was 
preferred by the same plaintiffs against 
the same defendants in respect of the same 
land m the year 1915. That application 
faded tor default and was cusnussed. ire 
defendants contend that under the pr.yj 
sionsof 0 . IX, r. 9, the prev ous su ; t having 
been dismissed under r 8 o > ’ 

the plaintiffs are precluded f r om br„_g,Lg 
a fresh suit in respect of the same cause 
of action. The question which we have 
to determine in the present appeal is, whe- 

present ^'a.i.V- rule appi.es only to 
he case of suits and the lenef sought 111 
the present instance in so far as it is fui 
past rent is dearly not a rebel which s 
barred by auy previous suit for past rent 
in the year 1915 and that indeed is j 
suggested. In so far as the relief scugot 

"s f ,’r assessment of fair rent 111 a case wovie 

IIO rent has been pa.d previously or wlce 
no rent has been agreed previously, » •« 
not a suit at all. The only provision U 
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asserting a claim of that sort is under 
section 158 of the Bengal Tenancy Act, 
which provides that the Court having 
jurisdiction to determine a suit for the 
possession of land may on the applica¬ 
tion of either the landlord or the 
tenant determine certain matters, 
amongst others the rent payable by 
the tenant at the time cf the application. 
But for that section, the plaintiffs would 
have no cause of action at all. They 
would certainly have no right to bring 
a suit for the assessment of rent merely 
on the ground that the tenant was in posses¬ 
sion and that no agreement had been come 
to betweeL him and the landlords as to the 
proper amount of rent payable. That 
must primarily be a matter cf contract 
between the parties and no Court will make 
a contract for the parties or give enforce¬ 
ment to a contract which has net in fact 
been made between the parties. But under 
the special provisions of section 158 of the 
Bengal Tenancy Act the plaintiffs have a 
rigntin such a case to apply for assess¬ 
ment of rent. Therefore, in so far as the 
matters now under appeal concern merely 
an application under section 158 of the Ben¬ 
gal Tenancy Act, they clearly cannot be 
regarded as a suit within the meaning of 
O. IX, r. 9. It is contended, however, 
on behalf of the appellants that section 
158 of the Bengal Tenancy Act has no 
application in the particular circumstances 
of the present case. It is said that that 
section, at the most, only applies to cases 
where the landlord asks that it may be 
determined what is the rent payable by the 
tenant at the time of the application and, 
therefore, if there is already in existence 
an agreement betw-een the partes as to the 
rent payable the Court has no power to 
disregard that agreement and make a new 
agreement f jr the parties even if it considers 
that the rent payable is not fair and equit¬ 
able, because that would be in fact enhancing 
the rent which the Court has no right 
to do under section 158. I entirely agree 
that if there is already in existence an agree¬ 
ment between the parties as to the amount 
payable the Court in an application like 
the present has only to consider what was 
the amount payable under that agree¬ 
ment and cannot substitute therefor some 
other amount even if it should think that 

30 
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that would be more equitable. If, however, 
it should turn out that there is in fact ro 
agreement between the parties as to the 
amount of rent payable, then I thii k 
that the case is governed by the decision 
in Barhamdat Missir v. Krishna Sahay (1), 
where it was laid down that in such a case, 
that is to say, where there is no existing 
agreement between the parties, the Couit 
has power under section 158 (1) (d) to ascer¬ 
tain in the absence of such agreement, what 
is the proper rent payable and to deter¬ 
mine that under the provisions of the section. 

the present case the defendants say 
that it is shown by the evidence that there 
was in fact an agreement between the 
parties to pay rent for the land in suit upon 
the same basis as they had previously 
held the lands. It appears that some 
years ago, in the year i 896 , the landlords 
obtained a decree for rent against the de¬ 
fendants or their predecessors and having 
put up the land for sale purchased 
it themselves. Some time later the 
defendants applied for a fresh settle¬ 
ment and they were in fact settled 
on the land by the plaintiffs, and 
their contention is, that at that time 
tlm agreement between themselves and the 
plaintiffs was that they should pay the 
rent which they had previously paid when 
they had formerly held the lands. If that 
case could be made out, and I entirely agree 
that the only function of the Court could 
be to ascertain what the previous rent 
was, but it seems tome that in the judgment 
of the lower Appellate Court there is a 
distinct finding that there was no such 
agreement as that contended for. First 
of all, the Record of Rights which was 
finally published in the year 1908 after 
the defendants were re-settled on the lands 
records this land as bela gan kabil lagan 

which means that no rent has been settled 

foi the land but it is the class of land for 
which rent is assessable. The presumption, 
therefore., was that no rent had been settled 
between the parties for this land, and, 
therefore, when the matter was before 
the Trial Court and again before the Sub¬ 
ordinate Judge on appeal they had to con¬ 
sider whether the evidence called by the 

( 1 ) *oIad, Cm, pie* x8 C. 


INDIAN CASES; 


4 “ INDIAN CASES; [1923 

GAURJ SHANKAR V . MANKI K.HNWAR. 


parties was sufficient to rebut that presump¬ 
tion. The conclusion they came to was 
that the presumption had not been rebutted 
and that the land was in fact, as recorded 
in the Record of Rights, kabil lagan. The 
suggestion put forward by the defendants 
was that they had approached the plaintiffs 1 
manager and that he had offered them 
the land upon paying a salami of Rs, 500 
at the old rental and issued a parwana 
to that effect, the terms being that the 
lands were to be settled at the old rental, 
4j6«g//asata nagdi rental and the remainder 
on a produce rent and that the defendants 
were to execute a kabaliyat in respect of the 
settlement. The evidence showed that the 
defendants never did execute a kabuliyal 
in respect of this land and it further shows 
that they never did in fact pay a salami 
of Rs. 500, although they paid a sum of 
Rs. 250 and they say that they agreed 
to pay the rest by instalments, but there 
is no evidence that it was ever paid, fur¬ 
ther, there was no evidence at all to indicate 
that the defendants have accepted the 
terms put forward by the manager in the 
parwana or agreed to pay the rental which 
was offered to them and in fact from that 
day to this, as far as the evidence goes, 
they have never paid any rent at all and 
there has been a dispute going on between 
the parties as to the exact amount of rent 
payble. In these circumstances, the Judge, 
even if we had any power to interfere with 
his finding, was perfectly justified in arriving 
at the conclusion that the Record of Rights 
had not been rebutted. He, tliereloie, 
found in favour ot the plaintiffs and assessed 
the land as I have already said, at various 
rates as being the rent payable at the time 
of the application. In my opinion, ti.e 
appellants’ contention fails and tlnsapfeal 
should be dismissed with costs. 

Moliick. J.— I agree. So far as the 
claim lor an assessment of fair and equit¬ 
able rent is concerned the plaint must be 
treated as an application under section 
158 of the Bengal Tenancy Act, and the 
present proceeding is not barred under the 
provisions of O. IX, r. 9, of the Civil Pro¬ 
cedure Code which is only applicable to 
suits. 

k, 5. d. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 49 op 1921. 

May 14, 1923. 

Present: —Sir Grimwood Mears, Kt., Chief 
Justice, and Mr. Justice Fipgott. 
GAURI SHANKAR and others—De¬ 
fendants— A pp ella m s 

versus 

MANKI KUNWAR— Plaintiff 
—Respondent. 

Civil Procedure Code ( Act V of 1908), 0 . V /— 
Pleadings—Particulars — Courts, duty of — Proce¬ 
dure — Fraud, proof of. 

Courts should be watchful to see that in 
all cases the parties have pleaded their 
cases so plainly, full}’ and clearly that each side 
knows the nature of the case which has to he met. 
This rule is of general application, [p. 468, col. i.j 

A defendant is entitled, before delivering his 
written statement, to have an order that the plaint- 
iff shall deliver to him a pleading in compliance 
with the provisions of O. VI of Civil Procedure 
Code. Equally, a aintiff is entitled, beiore 
being called to take any further step in the 
action, to have proper particulars of the defend¬ 
ants'written statement. If the Judge is of opinion 
that a groundless application is maae to him, the 
party putting in the application should be oidcrtd 
to pay costs, [p. 40b, cols. 1 & 2.] 

A Court should, when ordering particu¬ 
lars to be given, order the party in de¬ 
fault to pay a specified sum of costs to the other 
side for the costs occasioned by the application, 
such payment to be made on or before the de¬ 
livery oi the particulars. If the order is disobeyed 
and the plaintiff is in default, he should have his 
action stayed; and if the defendant is in deiault 
liis defence should be struck out. [p. 40^, coi. 1.] 

Particulars having been furnished, the Judge 
should be careful at the trial to exclude all evi¬ 
dence which is not fairly covered by the original 
pleading and the particular, [p. 4<->&, coi. i.J 

To prove a case of fraud, it must be proved 
that rtp escntations were made which were false 
to the knowltoge oi the party making them or 
were such that the party making them could 
have uo reasonable beiici that they were true, 
that they were made lor purpose oi being 
acted upon and believed, that they were believed 
anu acted upon and cau ca the actual damage 
for which the rebel is claimed, lp. 4O9, col. i.j 

lurst appeal from a deuce oi tlie Addi¬ 
tional Subordinate Juuge, Benaies. 

Dr. Surcndro Nath Sen, Messrs. Damodar 
Das, Kailas Nath Katju, Kumuda Prasad 
and Badri Naram, for the Appellants. 

Messrs. B. B. O'Conor, Alukntar Ahmad 
and Naram Prasad Asthana , for the 
Respondent. 

JUDGMENT. —In the lower Court this 
was a suit for specific performance 
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of a contract for sale embodied in a 
document dated the 2nd of December 
1918. That document set forth that 
a dispute had arisen between Musammat 
Mauki Kunwar and the defendant and 
other parties in like interest in relation 
to about 17 acres of land in Mauza Eachi- 
pur. That, laud had been bought by Gauri 
Shankar a few years before. That land was 
the subject of a pre-emption suit brought 
by the present plaintiff, which, at the 
date of this agreement of the 2nd of 
December 1918, had been through two 
Courts, and in each Court had been de¬ 
cided adversely to the lady. At the 
date of this agreement there was an ap¬ 
peal pending in the High Court with a 
view to put an end to the dispute relating 
to this land in Mauza Dachipur, and also 
with a view to put an end to a rivalry 
between the parties with regard to cer¬ 
tain land under the control of the Maha¬ 
raja of Benares, they entered into the agree¬ 
ment in suit. In substance, in certain 
events, the lady had to pay Rs. 5,000 in 
order to become the owner of the land 
in Mauza Dachipur; and as regards the 
other property, Mauza Saktanpur and 
other Mauzas set out in the plaint, the 
parties were willing to become partners 
in that property, and partners on the 
basis of each taking a half. It appears 
that there were various persons who wish¬ 
ed to acquire this property, and a man 
whose name is of no importance in the 
action, first olfered a small amount of 
nazrana. The lady capped that by what 
became ultimately an offer of Rs. 10,000 
and thereupon the defendant and his party 
added to it Rs. 1,000 making the offer 
Rs. 11,000. In this state of affairs the 
Court of His Highness the Maharaja of 
Benares looked into the matter, and by 
the 2nd of December all the parties to this 
suit had recognised the in ad visibility of 
bidd ng against each other, and, indeed, 
on the 4th of January 1919, they made 
it perfectly clear to the officers of His 
Highness that Rs. 11,000 would be paid 
—as to Rs. 5,500 by the lady and, as to 
1 °° k y ^ aur * Shanker and his father, 

arlc * 1 would be content each to receive 
o je-iialr of th, property. That is in fact 
whac has happened. 

Juc complaint of the present plaintiff 


was that, in breach of the definite agree¬ 
ment, the defendants had refused to con¬ 
vey to her the Dachipur property for the 
Rs. 5,000 set out in the agreement. The 
defendant, searching about for a defence, 
thought that some vague allegations 
°f fraud would help him and em¬ 
bodied them in paragraph 4. The plain¬ 
tiff did not apply for particulars of the 
fraud and the learned Subordinate Judge, 
in entire disregard of the provisions of 
O. VI of the Code of Civil Procedure, pro¬ 
ceeded to frame issues. The one relat¬ 
ing to fraud was remarkable. It runs as 
follows:—Issue No. 1 (c) “ Were there any 
allegations in connection with the pre¬ 
emption second appeal made with intense 
deception which affected the defendants 
as alleged in paragraph 4 of the written 
statement ? If so, how does that fact 
affect the claim ?" 

It was the duty of the Pieader for the 
plaintiff to apply to the Subordinate Judge 
to order the defendant to deliver further 
and better particulars of the charge of 
fraud. He did not do so. When settling 
issues, it was the duty of the Judge him¬ 
self to require the defendant to specify 
with particularity the nature of the fraud 
alleged. He should have done this in the 
interest of the plaintiff, and because the 
rules require it, and in the public interest. 
If Subordinate Judges would make the 
parties comply with reasonable strictness 
with the provisions of O. VI, cases would 
be more satisfactorily decided and a verv 
large amount of public time would be saved 
in their disposal, with a corresponding 
benefit to litigants. 

Taking the case of fraud as an illustra¬ 
tion, the proper form of application in an 
ordinary suit where the plaintiff has al¬ 
leged fraud vaguely would be somewhat 
as follows:—“ that the plaintiff be ordered 
within 10 days to deliver to the defendant 
further and better particulars of the fraud 

alleged in paragraph.of the plaint 

stating.” 

(4) WJ let her the representations alleged 
were verbal or in writing. If in writing 
identifying and producing the document 
or documents for inspection; if verba;, 
giving “the substance of each and every 
of the said representations and statin'.' 
as regards each one the date when ana 
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Ike place where aud the person by. whom 
aad tne person to wnom tne said repre¬ 
sentation was made, aud tiiat the plaintiff 
be precluded at tne trial from giving any 
evidence of any representations other 
than Uiose (if any) clearly pleaded in..., 
par ag rap a aad tne particulars to be deliver¬ 
ed aad unit the plaintiff be ordered to 

pay R$. to the defendant as the 

costs of and occasioned by tins applica¬ 
tion, such payment to be made with the 
delivery of tne particulars ordered.'* 

Subordinate Judges should be watchful 
to see that in all cases the parties have 
pleaded their cases so plainly, fully end 
oiearly tiiat each side knows the nature 
of the case which has to be met, and this 
rule is one of general application. fre¬ 
quently, the result of oidiuary particulars 
of nebulous claims and defences will be 
to m ike it maiuifest that the claim or 
defence lias no substance. 

A Suboidinate Judge should, when 
ordeiing particulars to be given, order 
the party in default to pay a specified 
sum of costs to the otner aide for the costs 
occasioned by tne application; such pay¬ 
ment to be made on or before the delivery 
of the particulars. If the order is dip- 
obeyed and the plaintiff, if in default, 
should have his action stayed; and if 
the defendant is in ‘lefault, his defence 
should be struck out. 

Particulars having been furnished, the 
Judge should be careful at the tiial to 
exclude all evidence which is not fairly 
covered by the original paragraph and 
the particulars aud should give that 
as his reason 

Unless pleadings are definite, a Judge 
is entirely at the mercy oi the parties and 
has a difficulty in excluding evidence 
however irrelevant. Tne ease is piotract- 
ed and tne opposite party, not iutrequent- 
ly, put in an unfair position. A defendant 
is entitled, before delivering his written 
statement, to Lave an order that the plain¬ 
tiff shall deliver to him a pleading in 
compliance with O. VI. .Equally, a plain- 
titf is entitled, beiore being called Lo taxe 
any iurtliei step in tne action, to have 
proper particulars of the defendant s 
written sl-ttcuunt. If the Judge is of 
Opinion that a groundless application is 
made to him, the party putting in the 


application should likewise be ordered 
to pay costs. 

We have made these observations at 
length because we are persuaded that, 
without undue strictness or peuautry, 
every Subordinate Judge could effect 
a large saving of public time by requiring 
reasonable compliance with the existing 
rules, and we think that Subordinate Judges 
should entertain applications by theparties 
if made within a few days on the receipt 
by them of the plaint aud written state¬ 
ment, respectively. Headings at pre¬ 
sent are not infrequently deliberately 
framed in the most general of terms and 
are involved, unsystematic, argumenta¬ 
tive and, indeed, abusive. They should 
contain clear, definite allegations of fact, 
with, when occasion demands it, the ne¬ 
cessary reference to statutory law. 

In the particular case under considera¬ 
tion, if the defendant had been made to 
specify in clear terms what was toe nature 
ot the fraud that lie alleged with the pro¬ 
per particulars which such a plea requires, 
it would have been found at once that 
there was no substance in his allegation. 
It now turns out that it condenses itself 
into this that because the lauy was alleg¬ 
ing from first to last that she had a right 
oi pre-emption, tneieJore, she was guilty 
of deceit or, to use the curious language 
of the Subordinate Judge as embodied 
in Issue No. I (c),“ in tense deception. That 
is a phrase with which we are wholly un¬ 
familiar. There is no doubt that the lauy 
was alleging a right of pre-emption It 
may have been a good claim, it nic*y have 
been a bad claim. At the very time when 
the right of pre-emption was being asserted 
by her in the agreement oi tne 2nd of 
December 19x8, matters had reached the 
stage when two competent Courts had 
decided against her, and tins was a fact 
that was known to the deiendants; and 
vet it is said that the lady maue statements 
as regards her right to pre-emption which 
we re talse to her knowledge, were intended 
to deceive, and in fact did deceive these 
deiendants and causeu them damage in 
that they were induced to enter into the 
contract because it is not put in that way 
in the pleadings, that would have shown 
there was no substance in the plea, ihfl 
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learned Subordinate Judge, when he got 
into close quarters with the facts, said 
that he did not believe the defence allega¬ 
tion that the plaintiff got the agreement 
■ 4 through deceptive words.* 4 To prove a 
case of fraud, it must be proved that repre¬ 
sentations were made which were false 
to the knowledge of the party making 
them, or were such that the party making 
them could have no reasonable belief that 
they were true, that they were made for 
the purpose of being acted upon and 
believed, that they were believed and acted 
upon and caused the actual damage for 
which relief is claimed. We can find no 
possible answer of the defendant to this 
suit, and we are ot opinion that this is 
one of those cases in which specific per¬ 
formance of the contract must be declared 
and that the Judge was right. We, 
therefore, dismiss this appeal with costs. 
m. d. J. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from the Bombay High Court. 

March 12, 1923. 

Present .*—Lord Dunedin, Lord 
Atkinson and Lord Wrenbury. 

The TATA IRON and STEEL COMPANY, 

Limited—Appellants 
versus 

The CHIEF REVENUE AUTHORITY, 
BOMB AY— Respondent. 

Income Tax Act { V 11 of 1918), s. 51 —Case 
stated to High Court—Decision of High Court, 
nature of—Appeal to Privy Council, whether com¬ 
petent. 

A decision of the High Court on a reference by- 
case stated tinder section 51 of the Income Tax 
Act, is merely advisory, and not in the proper 
and legal sense of the word final, and is, therefore, 
not appealable to His Majesty in Council, 
[p. 474, col. 1.] 

Special leave to appeal to His Majesty in Council 
will not be granted, when the subject is adequately 
dealt with in the High Court's Letters of Patent, 
(p. 174, col. 2.] 

Appeal from the judgment of the 
Bombay High Court. 

Messrs. IV. Finiav, I\. C., ard Raises, 

for the Appellants. 

Messrs. Dunne, K. C t and Holts, fi r 
the Respondent,.. 


JUDGMENT. 

Lord Atkinso '•—This is an appeal from 
a judgment of the High Court of Bombay 
on a question referred to it under sect : on 
51 of the Indian Income Tax Act, 1918. 
The facts out of which the appeal has 
arisen are shortly as followsFor the 
official year 1919-1020 the appellant Com¬ 
pany was, by the the Collector of Income 
Tax, assessed on a sum of Rs. 61,84,848, 
alleged to be income earned in the previous 
year, 1918-1919. The Company claimed 
to deduct from this assessment a sum 
of 28 ’acs of rupees, paid by it to certain 
under-writers on an issue of Rs. 7,00,000 pre 
ference shares of the Company of Rs. 100 
each, as expenditure incurred py the 
Company for the purpose of making pro¬ 
fits in 'ts business. By section o, sub-sec¬ 
tion (1), 01 this Act it was provided that the 
tax (i.e., the income tax) shall be payable 
by an assessee under the head of 44 income 
derived from business,” in. respect 
of the profits of any business carried on by 
the tax-payer, and by sub-section 2, ( ix ), 
it is further provided 44 that an allowance 
is to be made in re-pect of any expendi¬ 
ture (not being i.i the nature of capital 
expenditure) incurred solely for the pur¬ 
pose of earning such profits.” 

The appellant Company claimed to de¬ 
duct from the income on which they had 
been assessed this sum of 28 lacs of ruppees, 
paid to the under-writers to help to float 
the issue of these prefcrerce slip res. The 
Collector of Income Tax find the Chief 
Revenue Authority were of opinion tin t 
the payment of the 28 lacs was in rerlitv 
capital expenditure, inasmuch as it was 
expended to procure cap it 1 , .mil was not 
an allowable deduction from the profits 
of the business under the pro\isioi s of the 
Income Tax Act. 


A reference by case statedw as according¬ 
ly made by these officials to the High Court 
under section si of the Income Tax Act 
of 1918. of the question whether the ex¬ 
penditure of these 28 lars could be allowed 
under section 9 sub-section (2) (ix), of this 
Statute, as not being in the nature of 
capital expenditure, nor as having been 
incurred 41 solely for the purpose of earn¬ 
ing such profits” within the niear.V'g o? 
this sub-section. The High Court delivered 
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judgment on the 28th February 1921,* 
holding that the words “ any expenditure 
(not being capital expenditure) which had 
been incurred solely for the purpose of 
earning profits,” meant profits generally 
and not merely profits earned in the year 
of assessment, but that the expenoiture in 
this case of the 28 lacs was in the nature of 
capital expenditure, and, therefore, not an 
allowable deduction. From this judgment 
the apellant Company have, by leave oi the 
High Court of Bombay, apppealed to His 
Majesty in Council. On the appeal being 
called on for hearing, a preliminary objec¬ 
tion was raised by the respondent to the 
effect that the appeal was not competent 
inasmuch as no such appeal, it was contend¬ 
ed, lay from the decision 01 the High Court 
on a reference by case stated under sec¬ 
tion 51 oi the Statute, that such a 
decision is only advisory, as it is styled, 
and was something in the nature of an 
opinion for the guidance of the Revenue 
Authorit'es as to how they should deal with 
the question referred to the High Court. 

The point thus raised, which is one of 
some difficulty, w as very well argued by 
the Counsel on both sides. It is admitted 
that no Statute, Imperial or Indian, is to 
be found giving expressly, or by implica¬ 
tion, a right of appeal, either with or 
without the leave of the High. Court of 
Bombay, to His Majesty in Counsil from a 
decision or order made, or judgment given 
by the High Court under the provisions 
of the 51st secton of the Indian Income 
Tax Act of 1918, neither can any such 
Statute be found giving a general rignt 
of appeal to His Majesty in Council irom 
the orders or judgments of any class of 
Courts, as the third section o, the English 
Appellate Jurisdiction Act of 187(1 gives 
a general right of appeal to the House 
of Lords from the judgments or orders 
of the Courts t’.erein mentioned. It has 
been contended, however, that a general 
ri^ht of appeal of a character somewhat 
similar to that given by the Appellate 
Jurisdiction Act has been given in Bom¬ 
bay by the 39th clause of the Tetters 
Patent of the High Court of Bombay, 
dated the 28th "December 1865. This 
39th clause provides that any person, 
may appeal to Her Maesty in Council. 

• See 64 Ind. Ca«. 12— [Ed.} 


First in any matter (not being of Criminal 
Jurisdiction) from any final judgment, decree 
or order of the High Court of Judicature 
at Bombay, made on appeal, and, second, 
from any final judgment, decree or order 
made in tne excercise o f its Original Juris¬ 
diction by tbe High Court from which an 
appeal does not lie to the High Court 
under the 15th clause. 

In their Lordships’ view the words 
“ Original Jurisdiction ” are only used in 
contradistinction to the words " made 
on appeal ” mentioned earlier in the clause; 
but it is quite obvious that the matters 
to he aenlt with under the Original J\;ris- 
diction are serious and important, because 
by the succeeding clause, namely, clause 
40, specified provision is made for obtaining 
the permission of the Court to appeal 
to Her Majesty in Counicl in respect of 
preliminary or Interlocutory judgments, 
decrees, orders ot senterces (not heirg 
matters of Criminal Jurisdiction) of the 
Hieh Court. The granting of this per¬ 
mission is entirely discretionary with 
the Court or Judge empowered to give it. 
There is not an appeal as of right In these 
interlocutory matters, and, but far the 
provision of clause 40, an appeal in such 
matters would be incompetent. Goldring 
v. La Batrque d’ Hochelage (1). 

It is not pretended that the permission in 
this clause referred to was ever asked for 
or obtained in the present case, uor was it 
argued that the decision was an inter¬ 
locutory judgment, order or decree within 

clause 40. 

In order, therefore, that the appeal in this 
case should be held to be competent, the 
decision and order of the High Court under 
section 51 of the Income Tax Act must 
come within clause 39 the LettersPater.t. 
It must be either a final judgment or a final 
decree or a final order. Now. what is a 
final judgment as understood in English 
litigation ? In Ex parte Moore. In re Faith¬ 
ful). (2) Lord Selborne laid it down that 
to constitute an order a final judgment, 
nothing more Is necessary than that there 
should be a proper litis conte'tatio and 


1) (1880) 5 A. C. 37 U 49 L. J. P. C. 82. 

2) (1885) 14 Q. B. D. 627 at p. 6$2\ 54 L. Ji 

J v _r' r % xu T» 2 Morrell 
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a final adjudication between the parties 
to it on the merits. 

In Onslow v. Commissioners of Inland 
Revenue (3), reported in the Court below 
as Onslow v. Commissioners of Inland Reve¬ 
nue (4), it was determined on high 
Authority what it is that amounts 
to a final judgment. The facts of the case 
are as follows :—By the 18th section of the 
Stamp Act of 1870 (34 & 35 Vic. c. 7) it is 
povided that, subject to certain regula¬ 
tions (irrelevant for the present purpose) 
the Commissioners may be required by any 
person to express an opinion with 

reference to any executed instrument upon 
the question, whether this instrument U 
chargeable with any duty, and if so, what 
amount of duty is to be charged ? The 
appellants in this case requested the Com¬ 
missioners to do these things, but were 
dissatisfied with the amount of the duty 
which the Commissioners assessed upon 
the instrument in reference to which they 
asked the'.r opinion. The 19th section of 
the Statute enables any person so dissatis¬ 
fied, on payment of the duty assessed, 
to appeal against the assessment to the 
Court of Exchequer, and for that purpose 
to require the Commissioners to state 
and sign a case upon which their opinion 
was required and the assessment made 
by them, which the Commissioners are 
bound to do W hat the Court may do upon 
the hearing of this case is the matter of 
importance, It may determine tin* question 
submitted, and if the instrument in ques¬ 
tion be, in the opinion of the Court, charge¬ 
able with any duty, the Court shall assess 
that duty. If it is decided by the Court 
that the assessment of the C ommissioners 
is erroneous, any excess of duty which may 
have been paid under this erroneous assess¬ 
ment or any penalty which has been paid 
in respect of it shall be ordered by the 
Court to be re-paid to the appellants with 
the costs incurred by them in relation 
to the appeal. But if the assessment of 
the Commissioners be confirmed by the 
Court, the costs incurred by them in rela¬ 
tion to the appeal are to be paid by the 

( 3 ) (1890) 25 Q. B. D. 465; 59 L. J. Q. B. 556; 

63 L. T. 513; 38 W. R. 728. 

( 4 ) (1890) 24 Q. B. D. 384; 59 L. J. Ch. 235J 
62 I4. T. 108; 38 W. R. 443. 


appellant. On the 21st January 1890 the 
Court below decided the question sub¬ 
mitted in favour of the Commissioners. 
Onslow appealed, but omitted to serve 
notice of appeal within the time required 
by O. I#VIII, r. 3 of the Rules of the 
Supreme Court of 1883. In July 1890 
he applied to the Court of Appeal to extend 
the time for appealing, on the ground that 
doubts had arisen as to whether the order 
of the Court below was # * a judgment " 
or an “order*' within the meaning of 
r. 15 of the above-mentioned rules. This 
rule ran thus:— 3 4 * No appeal to the Court 
of Appeal from any interlocutory order, or 
from any order, whether final or interlocu¬ 
tory, in any matter not being an action, shall, 
except by special leave of the Court of 
Appeal, be brought after the expiration 
of twenty-one days, and no other appeal 
shall, .bebrought, .except by leave of the 
Court after the expiration of one year. ” 

Eord Esher delivered the judgment 
of the Court. After quoting the opinion 
of several authorities, which, as the judg¬ 
ment is printed, it is not easy to distinguish 
from portions of his own judgment, he 
refers particularly to opinions expressed 
by Cotton, f.. J., in Ex parte Chinery, In re 
Chinery (5) with which Bowen and Kay, 
E. JJ., had cone lured. He said : 

I think we ought to give to the words 
'final judgment' in this sub-section their 
strict and proper meaning, i.e. a judgment 
obtained in an action by which a previously 
existing liability of the defendant to the 
plaintiff is ascertained or established, 
unless there is something to show an inten¬ 
tion to use the words in a more extended 
sense." 

He proceeds : 

“ Bowen, E. J., says that there is an 
inherent distinction between judgments 
and orders, and that the words 4 final judg¬ 
ment ’ have a professional meaning ; 
by which expression I think he meant to* 
say, as Cotton, L. J., liad previouslv said, 
that a ‘judgment' is a decision obtain <1 
in an action, and if that was his meal .j y 
both those learned Eord Justices gave 
judgment to the same eftet, and F*v, I,. 
J., agreed with him. A‘judgment/ti c u' t 

( 5 ) (1884) 12 Q. B. D. 342; 5 3 b. J. Ch. 062; 30 
b. T. 342; 32 W. R. 469; 1 Morn U 31, 




INDIAN CASESj 


ITQ2J 


TATA. IRON AND STEEL CO. X/T D. V. CHIEF REVENUE A UlHQBlTY BOMBAY; 


is a decision obtained in an action, ar d every 

other dec sion is an order. That is, 

in my opinion, a proper distinction, and, 
therefore, in the present case the decision 
is an order, and not a judgment, and the 
appeal should have beeu brought*.,. .within 
21 days. Under the circumstances, however, 
we will, as an indulgence, extend the bine 
for appealing. ” 

This decision clearly establishes that 
the decision and an order made by the 
Court under the 51st section of thelncome 
Tax Act cannot be held to be a “final 
judgment ” within the meaning of the 39th 
clause of the Letters Patent, since there 
is nothing to show an intention in the 
year 1862 to use those words in a sense 
more extended than their legal sense. * 

Lord LincHey said :— 

“I am of the same opinion. I was at 
first struck by the fact that the declaration 
of this Court upon a special case stated for 
the opinion of the Court of Chancery under 
13,14 Vic., c. 35, is in several sectioi s 
of that Act called a ‘decree ' which is, of 
course, the equivalent to the teim * judg¬ 
ment in the Queen's Bench Divsion, 
But the distinction just laid down by 
the Master of the Rolls is the proper one, 
and has my entire concurrence.” 

Bowen, L. T., (as he then was) also con¬ 
curred . The Statute to which Lord J.ind’ey 
referred, provides that tie Court on the 
hearing is to decide the question by the 
special case referred and then by its decree 
declare its opinion upon rights involved 
therein, but without proceeding to adminis¬ 
ter any relief consequent upon such de¬ 
claration. This declaration was, however, 
lo have tlie same force and effect r.s if il had 
been made in a suit instituted by the 
parties by b : !l. It would appear to t!e : r 
Lordships that the ruling of the Court 
there was merely adv'sery. It is evident 
from this case of Onslow v. Com mis- 
sioners of Inland Revenue (3) that the 
use of the word' “ determine ” and “decide " 
or the direction, that money paid in 
excess is to be refunded or the awarding 
of costs against the unsuccessful party, 
are not things which distinguish a judgment 
from an order where questions are referred 
to the Courts by case stated. 

Che word judgment is indeed popu- 
1 flv used in many different senses, 

t W * 


• 9 w • r • 

as when one says a certain man is a man 
of sound judgment, meaning that he is 
possessed of the intellectual faculty of 
deciding rightly on facts or cisrcumstances, 
or where even in legal matters the expression 
of the opinion formed in a ease by a Judge 
who dissents from his colleague is common¬ 
ly called his judgment, though it can hav$ 
no effect whatever on ti e determination 
of the suit or action in which it is delivered. 

The decision appealed in this ease is 
obvicuslj' rot a “ final decree “ within the 
meaning of clause 39 of the Letters Patent, 
neither can it, on the rulirg of the case of 
Onslow v. Commissioners of Inland 
Revenue (3), be rightly described a " final 
judgment \ The question remains, is 
it a “ final order", or only advisory, made 
by the Court in exercise of its consulta¬ 
tive jurisdiction ? 

One must, therefore, ask oneself what 
is the nature and character, of the acts 
which section 57 of the Income Tax Act 
authorises ard empowers the H : gh Court 

to do. It provides that if, in the 

course of any assessment under this Act, 
or in any proceedings in correction 
therewith (save an immaterial exception) 
a question arises w’ith reference to tne in¬ 
terpretation cf anyprovision of the Act or 
any rule thereunder, the Chief Revenue 
Authority may, either on his owm motion 
or on reference from any officer 
cf subordinate authority, draw lip 
a statement of the case, ai d refer it 
with liis own opinion thereon to the' 
High Court, and shall so refer ary 
such question on the application of the 
assessee unless he he sdisfied that tie 
application is frivolous. The opinion of 
the Revenue Authority thus dominates 
ai d conditions the right of the assessee. 

Again, it is the duty of the Reveue 
Official to make the assessment, and it is 
in the “ course " of making it the question 
which may be referred must arise. 1 *. 

By sub-section (2) of this section, the 
Court may, if not satisfied with 
the statement contained in the case, 
send it back for additions or 
alterations. By sub-section (3), it is 
provided that on the hearing of this case 
the High Court shall ti de$ide” the ques¬ 
tions raised thereby, and shall “deliver 

judgment'* thereon containing thegrounds^ 
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on which the decision is founded, and 
shall send to the Revenue Authority a copy 
of this judgment under the seal of tie 
Court and the signature of the Registrar 
and the Revenue Authority shall dispose 
of the case accordingly, or if the case 
arose from any Subordinate Revenue 
Officer, shall forward a copy of this judg¬ 
ment to such officer, who shall dispose cf 
the case in conformity with it. This last 
provision merely means that the Revenue 
Officer, in proceeding with the work 
in the course of which he was 
engaged when the question referred 
arose , shall be guided by the decision 
given, and shall make his assessment 
accordingly—the ultimate result being that 
he assesses the tax-payer at an amount 
which in his instructed opinion he judges 
to be right. No suit can be brought to 
set aside or modify the assessment when 
so made. The amount of the tax-payers* 
liability is thus definitely fixed, but ncthirg 
more is done. The decision of the High 
Court does not in any way enforce the 
discharge of that liability. It would 
appear clear to their Tordships that the 
word “judgment ” is not here used in its 
strict legal and proper sense. 

It is not an executive document direct¬ 
ing something to be done or not to be done, 
but it is merely the expression of tlie opin¬ 
ion of the majority of the Judges who heard 
the case, together with a statement of the 
grounds upon which those opinions aTe 
based. It amounts only t<- a rulii g that a 
certain deduction claimed by a tax-paver 
to be allowed from the sum for which 
he lias been already assessed to income 
tax is not permissible. 

Should the tax-payer be sued for the 
income t.ix for which he has been assessed, 
proof of the assessment would be but 
the first step in the litigation, not the final 
one. These circumstances would, accord¬ 
ing to the judgment of Cotton, I.T.. in 
the Standard Discount Company v. O.atd 

iu a ^ Yan ° e go to show that, howe'er 
the order or decision might definitely 
and finally fix the amount of the nss c ss- 
*nent, it was only interlocutory. The 
Revenue Authorities are undoubted! v 

m 


_ (6) (1878) 3 C. P. D. 

T * 37*1 *6 W. R. 25. 
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bound to act up to the decision of the Court 
made under section 51 of the Inccme 
Tax Act. 

Bowen, L. J., in his judgment In re 
Knight and Tabernacle Permanent 
Building Society (7) appears to attacl much 
importance to the fact that in a case where 
appeal is only made to the Court by special 
case to exercise its consultative jurisdic¬ 
tion, and make a decision or order of an 
advisory character, the arbitrator or other 
person asking for the opinion is not legally 
bound to act upon it, though he might be 
morally bound to do so. In a Scotch 
case of Peter Johnston's Trustees v. Glasgow 
Corporation (8) where the reference was 
precisely the same in form as in the other 
case the Court held that the Shariff who 
had stated the case for the opinion of the 
Court was bound to act upon its decision 
and would not be entitled to disregard it; 
It does not appear to their Tordships that 
the fact that the functionary who states 
a special case for the opinion of the Court 
is or is not bound to act upon it necessarilv 
determines whether the order and decision 
of the Court is or is not merely ad visor y 
In order to determine whether an order- 
made by a Court on a case stated is fin cl or 
merely advisory, it is necessary to examine 
closely the language of the enactment 
whether Statute, rule or order, giving the 
power to state a case. 

When a case is stated for the "opinion” 
of the Court, that word would serve friviu 
facie to indicate that the order made bv 
the Court was only advisory. Where ti e 
case is referred for the “ decision ” 0 r 
“determination ” of a a question, there 
is a prima jacie difficulty in 1 oldirg that 
the order embodying this determination 
or decision is advisory, but tie useefthece 
words or ore of them is not deceive in 

the case of U re Knight and Tabernacle 
Permanent Building Society (~) a _ ® 

was stated for the opinion of the Court 
as to whether this Society had power 
to alter its rules in a certain way Tie 
order made on this question was heM (, 
be advisory, but in Riviiu? ‘ 

Lord Esher dealt with the case of J Ex fZ'te 

(7) (1892) 2 Q. B. 613 at p. 610' 6- T Ton 
331 4 It. 67; 67 L. T. 403; 4 P r W 9 'r 6 /': £ £ «■ 

;»)(I91*) 3. C* 300, 
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County Council of Kent (9). In that case 
section 29 of the Local Government Act, 
i 83 S (5r & 52 Vic.c.41) provided “That 
if any question arises or is about to arise, 
as to whether any business, power, duty, 
or liability, is or is not transferred to any 
County Council or joint Committee under 
this Act, that question, without prejudice 
to any other mode of trying it, may, on the 
application of a Chairman of Quarter. Ses¬ 
sions or of the County Council Committee, 
or other local authority concerned, be 
submitted for decision to the High Court 
of Justice in such summary manner as 
subject to any rides of Court may be 
directed by the Court, and the Court, 
after hearing such parties and taking such 

evidence (if any) as it thinks just, shall 

decide the question.*’ 

The Court in this case had only to deal 
with the question, which set of authorities 
should be charged with such and such 
portions of administration. Lord Esher 
critising this decision in the case said; 

“ Where a Statute provided that a case 
might be stated for the decision of the 
Court, it was held that, though that langu¬ 
age might prlma jfleie import that there 
was to be the equivalent of a judgment or 
order, yet when the context was looked 
at, itappeared that tne jurisdiction (of the 
Court appealed to) was only consultative, 
and that there was nothing wWh amounted 
to a judgment or order.*' 

It would appear to their Lordships 
that, having regard to the authorities 
cited, and for the reasons already stated, 
tlie decision, judgment or order made by 
the Court under section 51 of the Income 
Tax Act in this case was merely advisory 
and not in the proper and legal sense of 
the term final, and thus, so far as these con¬ 
siderations are concerned, that the appeal 

is incompetent. . 

Sir William Finlay, however, m the 
last resort contended tbp.1 in ary event bit 
client had, by virtue of ti e Royal .Pre¬ 
rogative, a right to appeal to His Majesty 
in Council. He d?d not show how it was 
open to him, as the case stands, to rely 
upon the Royal Prerogative. 


( 0 ) (1801) 1 Q. B. 7 2 5 ; ( ' Q L. J. Q. B. 435; 65 L. 
T. 213; 39 W. R. 4655 55 J. I*. <M 7 * 


In any view, it could not be exercised 
without leave granted. And without going 
the length of saying that this case is on a 
level with the case of Attorney-General 
v. Be Keysets Hotel (10) referred to in the 
argument, where the question was fully 
considered, their Lordships would be 
slow to advise His Majesty to grant special 
leave to appeal when the subject bad 
been adequately dealt with in the Letters 
Patent. 

Their Lordships will, therefore, advise 
Tiis Majesty that the appeal is incompetent 
and must be dismissed, and that the appel¬ 
lants must pay the respondent’s costs. 

Appeal dismissed. 

w. <\ A. 

Solicitors for the Appellants:—Messrs. 
T. L . Wilson, & Co. 

Solicitor for the Respondents :—India 
Office. 

(10) (1920) A. C. 508:89 L. J. Ch. 4171 122 L. T, 
691; 64 S. J. 513; 36 T. L. R. 600. 


PATNA HIGH COURT. 

Civil Revision Case No. ioo of 1923* 

June 13, 1923. 

Present :—-Justice Sir B. K. Mullick, Kt., 
and Justice Sir J' hn Bucknill, Kt. 
KAPLESHWAR JHA— petitioner 


versus 

RAGHUNANDAN PRASAD and others 

—Opposite Party. 

Civil Procedure Code (Act V of i goS), s. 115 
— Another remedy open—Revision, whether com¬ 
petent—Land Registration Act {VIIB.C. 8y6) 

I _ Reference by Collector to Civil Court—Civil 

Court whether has jurisdiction to decide question 


Where tlie party to whose prejudice an order 
has been made has another remedy, the High 
Court will not interfere with the order in the 
exercise of its revisional jurisdiction under sec¬ 
tion 115 of the Civil Procedure Code. 

Where the dispute between two parties con¬ 
testing each others* right to possession of certain 
lands was referred by the Collector to toe Civil 
Court under section 55 of the Land Registration 
Act and the District Judge having tried the case 
came to the conclusion that a particular party s 
right prevailed! on an application for revision 
of the order to the High Court: 
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Held, that the District Judge had jurisdiction 
to decide the matter, and as there was no irregu- 
laror illegal exercise of the jurisdiction, the High 
Court could not interfere in revision. 

Civil revision from an order of the 
District Judge, Darbhanga, dated the nth 
December 1922. 

Messrs. M. S. Das and H. P. SittJia, 
for the Petitioner. 

Mr. Muhammad Hasan Jan , for the 
Opposite Party. 

JUDGMENT. 

Mullick, J. —It is quite clear that it 
is not open to this Court to interfere in 
revision. 

The opposite party Nos. 3 to 12 were 
applicants for registration under Act VII 
(B. C. 1876) before the Collector and ask¬ 
ed for mutation on the strength of a kabala 
alleged to have been executed for con¬ 
sideration by the registered proprietor cf 
the estate. There were two sets of objectors, 
namely, (1) Ambika Prasad and (2) Kapi- 
leshwar Jha, each of whom claimed regis¬ 
tration cn the strength of their kabalas ; 
and the question before the Collector was 
who was in posesession. The Collector 
proceeded under section 55 of the Act and 
referred the case to the Civil Court for a 
decision on the question as to who had the 
right to possession. The case was tried 
by the District Judge cf Darbhanga who 
came to the conclusion that the kabala 
of Ambika Prasad and his brother being 
unregistered could not prevail and that the 
kabala of Kapileshwar Jha. objector No. 2, 
although registered and purporting to be 
of a date prior to the date of the petitioner’s 
kabala being collusive, the petitioner’s doc ri¬ 
mer t should prevail ar.d that he was entitled 
to the right to possession. Against this 
order the present application has been 
made for the exercise of our Revisional 
Jurisdiction under section 115, Civil Pro- 
dure Code. 

Now, it is quite clear that the learned 
District Judge had jurisdiction to decide 
the matter. He had, under section 59, 
to determine the matter summarily ar.d 
to deliver possession to the successful party 
and this he has done. It is said that he 
has exceeded his jurisdiction in holding 
that the kabala of Kapileshwar was collu¬ 


sive ; but I cannot see that this contention 
is tenable for he had jurisdiction to hold 
whether or not the kabala was operative and 
whether he was right or wrong in his finding. 
it cannot be said that he has exercised 
any jurisdiction which was not vested in 
him under the law. In my opinion, there 
was no illegality in the exercise of juris¬ 
diction and there is no right of revision 
against the order. 

There is also a further reason why revi¬ 
sion should not be allowed. It is the prac¬ 
tice of this Court that, where there is an¬ 
other remedy, this Court will not interfere 
under section 115, Civil Procedure Code, 
and as the unsuccessful party in the present 
case has a right of suit, we ought not to 
interfere in the exercise of our revisional 
po wers. 

As to the general question whether 
decisions under section 59 of the I,and 
Registration Act are open to revision by 
the Civil Court, we have been referred 
to Vmatul Mehdi v. Kulsum (1), which was 
followed by a Division Bench of the same 
Court in Rameshxmr Singh v. Raghunath 
Singh (2). Now, though it may perhaps 
be necessary upon a proper occasion to 
further examine that part of these deci¬ 
sions which deals with the right of revision 
by the High Court under section 115, Civil 
Procedure Code, it is not necessary for our 
purposes here to deciae the point. I would 
only observe that if, indeed, there is any 
right of revision in the High Court such as 
the learned Judges in the cases above 
cited have held to exist, it does not seem 
clear what will be the effect of a judgment 
of reversal by the High Court after the 
District Judge has already issued a certifi¬ 
cate to the Collector to make the necessary 
entries in his books. The Land Registra¬ 
tion Act gives no power to any Civil Court 
to amend or alter the entry made by the 
Collector in his books in pursuance of the 
Civil Court’s orders nor to interfere with 
the possession of the successful party 
As a matter of first impression.it seems to* 
me that section 62 of the Land Registration 
Act means, that there is no right of appeal 
or review' under any enactment wvat- 
so ever against the order of the Civil Court. 

t . • 

(1) 35 c. 120; 12 C. \V. N. 16; S c. I., j. 245.: 

( 2 ) 35 C. 57 i. 
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But, as I have said, it is not necessary to 
decide the question here and the present 
application for revision may be dismissed 
on the short ground that there was no 
irregular or illegal exercise of jurisdic¬ 
tion on the part of the Court. 

The application is dismissed, hearing fee 
one gold myhur. 

Bucknill, J. —I agree. 

k. s. d. Application dismissed. 


PRIVY COUNCIL. 

Appeal fro a the Oudh Judicial 

Commissioner's Court. 

May 15,1923. 

Present :—Lord Buckmaster, Lord Dunedin, 
Lord Carson, Sir John Edge, Kt., 
and Lord Salvesen. 

Raja MOHAMMAD MUMTAZ ADI KHAN 

—Appellant 

versus 

MOHAN SINGH—Respondent. 
Adverse possession—Assertion of under-pro * 
prittary title by tenant in judicial proceedings 

Limitation, commencement of. 

A person who is in possession of land as a tenant 
cannot, by a mere assertion in a judicial pro¬ 
ceeding and the lapse of twelve years without 
that assertion having been successfully challeng¬ 
ed, obtain a title as an under-proprietor to the 

laud. [p. 478. col. 2 } . 

Consolidated appeals from the Jud.cit.l 

Gjium’ssioners Bond. 

Messrs. Dc Gruyther, K. C., ami Paukh, 

for the Appelant. 

JUDGMENT. 

Lord Salvesen.—The appellant m these 
two appeals which have been cun- 
solidatui wos the- defendant in a separate 
suit brought by each plaintiff (respondent) 
for a declaration to the effect that lie was 
an under-proprietor of certain land 
situated in 1 c village ot Badhia I*arid. 
This village lorm> part ot the estate called 
the Bih’Spur cst te in the Gouda Dis¬ 
trict of Oudli. Tl.p Mtinsil's Court grant¬ 
ed to each plaintift a declaratory decree 
.in terms of the plaintiffs' crave; these de¬ 
crees were affirmed in appeal and the 
defendant obtained special leave to appeal 
to His Majesty in Council. There is no 


SINGH. - 

distinction between the two cases so far 
as the points in controveisy are concern¬ 
ed and they may, therefore, be treated 
as one. 

Tiiere has, unfortunately, been a con* 
siderable amount of litigation between 
the defendant and the plaintiffs who have 
the use or occupation of 1 he land des- 
cribed. As far back as the year 1891 
the defendant issued notices of ejectment 
under sections 54 and 55 of the Oudh 
Rent Act, 1886 (Act XXII of i$S6) against 
the two plaintiffs or their predecessors 
in title. They thereupon instituted 
proceedings under section 108 (8) 

of this Act to contest the said notices 
on the ground that they were not tenants 
liable to ejection by notice under the Act 
but were under-pioprietois thereunder. 
In these proceedings, final judgment was 
pronounced on 17th March 1893, by the 
Board of Revenue in N. W. P. and Oudh. 
The operative part of the judgment was 
that tue notice of ejectment issued by 
the defendant be cancelled and the objec¬ 
tions of the plaintiffs be allowed. The 
ground of the decision, to put it shortly, 
was that when, in answer to a notice 
of ejectment, an occupier pleads that he 
lies an under-proprietary right in his- 
holding, it is sufficient for him to satisfy 
the Board of Revenue that there is reason¬ 
able ground for presuming that he is 1 ot 
an ordinary statutory tenant under the 
Rent Act in order to obtain cmcellation 

of the notice. 

It is plain from the considered judgment 
of the Boaid of Revenue that they were 
of opinion that a prima facie case had 
been made out by the iJamtifis. Tl. 
judgment was based on previous proceed 
ngs which had taken place l ^^n the 
defendant and certain persons in occu¬ 
pation of the land in question in whose 
right the present plaintiffs now are. In 
187X these persons had claimed in the 
Settlement Courts sub-settlement of the 
village. Their claim was rejected but in 
re eding it the Settlement Court of first 
instance gave them a proprietary decree 
; rhnect of ‘ sir." This decree was ap¬ 
peal to the Commissioner’s Court tv 
which the decree was wholly se- asicvb 
not however on the merits of the title 
to Settlement' or to "sir" but on a 
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technical ground. The case was sent back 
fox trial, but prosecution of it was dropped 
by the parties and no decision in favour 
of either was passed, but the fact that the 
Settlement Court of fi st instance had pro¬ 
nounced a decree in favour of the plain¬ 
tiffs was held sufficient j ustiiicatioa foi 
cancelling the notice of ejectment, leav¬ 
ing the parties to constitute their claims, 
if they so desired, in the proper Civil 
Court. 

No enquiry seems to have been made 
in this suit as to the state of the title so 
far as depending upon written evidence, 
nor as to the point which was brought 
before their Lordships in argument in 
the present case, that under-proprietors 
who failed to get a decree in their favour 
in the Settlement Court prior to a given 
date must be presumed to have abandoned 
or lost any rights which they might pre¬ 
viously have possessed. This is scarecely 
to be wondered at, in view of the fact that 
while the Revenue Court was the only 
one which was competent to deal with 
a notice of ejectment it had no jurisdiction 
to determine proprietary rights. 

After the decree of cancellation of the 
notice of ejectment, both parties remain¬ 
ed quiescent until 1905, when the defen¬ 
dant instituted a suit against the plain¬ 
tiffs in the Court of the Munsif of Utraula 
alleging that they were merely tenants 
and claimed possession of the lands in their 
occupation. The plaintiffs resisted the 
suit, but on 20th September 1905, the 
Munsif granted u deciee in favour of the 
present appellant. An appeal was taken 
to the Court of the Judicial Commissioner 
of Oudh, which, on 8th August 1906, held 
that tire suit beim? for recovery of the poss¬ 
ession would not lie in a Civil Court and 
dismissed the same. This proceeding need 
not be further referred to beyond showing 
that the defendant then maintained the 
same position as he took up when he serv¬ 
ed notices of ejectment upon the plain¬ 
tiffs. 

In iyio the tenarts fell into arrears 
of the money payment (to use a neutral 
term) which they had hitherto been mak¬ 
ing in respect of the lands in question, 
and the defendant sued them in the Rent 
Court for arrears cf rent, claiming interest 
tttvreon under section 141 ot the ®udh 


Rent Act. It may be noted that one of 
the differences between an under-pro¬ 
prietor and an occupancy tenant having 
a mere or less fixed tenure is, that the 
former is not liable to pay interest on ar¬ 
rears of rent. The plaintiffs in the pre¬ 
sent case took this point and contested 
their liability to pay interest. On 31st 
May 1910, however, the Rent Court held 
that the plaintiffs were not under-proprie¬ 
tors, and, treating them as tenants, allow¬ 
ed the claim for interest and decreed the 
suit. 

The decision in this case led to the insti¬ 
tution of the present suits which were 
brought in the beginning of 1913 in the 
Court of the Munsif of Utraula. In bis 
petition of plaint each plaintiff narrated 
the previous proceedings, and prayed that 
a declaratory decree be passed in his favour 
to the effect that he was under-proprietor 
of the lands which he occupied in the vil¬ 
lage of Badhia hand. He maintained his 
suit upon two grounds—first, that he and, 
his ancestors had been throughout under- 
proprietors and as such had been in pos¬ 
session of the lands for many years; and, 
second, even it he 1 ailed to establish this 
that he had continued in possession for 
mere than twelve years after the date of 
the deciee cancelling the notice of eject¬ 
ment and had thus by prescription acquired 
under-propiietaiy rights. 

The only issue in the suit was: Is the 
plaintiff under-proprietor oi the plots in 
suit ? The Munsif decided that the plaint¬ 
iff had no under-piopnetaiy rights but 
that he had become under-proprietor by 
prescriptive possession; he, therefore, de¬ 
creed the suit with costs. The deiendant 
appealed to the CoiiTt of the District Judge 
of Gonda, who agreed with the Court be¬ 
low and dismissed the appeal. The de» 
fendant next appealed to the Court of the 
Judicial Commissioner of Oudh, who 
affirmed the judgment on the same grounds 
and dismissed the appeal. 

As all these Courts were of opinion that 
each plaintiff had failed to establish 
the under-proprietary rights which he 
claimed, and as no appeal has been taken 
on behalf of either, ai. d lie has not appeared 
before the Board in the piesent appeal, 
it is not necessary to consider the grounds 
upon which the learned judges reached 
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a result on which they were all agreed. 

That this result was amply warranted 
appears, however, from the only document 
ol title that has been produced in the 
case. That document is the wajib-ul-arz 
of the village of Badhia Farid, the date 
of which is stated to be approximately 
1873. An extract from this document 
contains the following: “Paragraph 12 re¬ 
lating to under-proprietary rights ” and 
states categorically: “In this village there 
is no under-proprietor.” In view of this 
document, and in the absence of anything 
evidencing proprietary rights in favour 
of the plaintiff, the Board think that there 
cannot be any doubt as to the correctness 


(1923 


in a judicial proceeding connected with 
the land in dispute which ex kypothesi was 
unfounded at the date when it was made, 
can, by the mere lapse of six or twelve 
years, convert what was an occupancy 
or tenant title into that of an under-pro¬ 
prietor. It is true that the defendant 
might, if he had chosen, have at once insti¬ 
tuted proceedings for a declaratory decree 
that the plaintiff was not an under-pro¬ 
prietor, but such a course was equally 
open to the plaintiff. Each party had 
had his supposed rights judicially challeged 
by the other, the plaintiff by the notice 
of ejectment, of which he had obtained 
cancellation, the defendant by the asser- 


ol the decision arrived at under this head- tion i u the proceedings for cancellation 

lfl£ r hv (Vviirtc nur 'l'liic ru*r^rrw*c ^ r » 1 . • . 0 . . . 1 . * — 

or the notice tor ejectment that he was 
net liable to be ejected because of his 
rights as under-proprietor. The Board, 
however, do not consider that it was the 
duty ol either party to institute such a 
suit if they were content that possession 
should remain on the same footing as 
before the notice of ejectment was served. 
They are unable to affirm, as a general 
proposition of law, that a person who is, 
iu fact, in possession of land under a 
tenancy or occupancy title can, by a mere 
assertion in a judicial proceeding and the 
lapse of six or twelve years without that 
assertion having been successfully chal¬ 
lenged, obtain a title as an under-pro¬ 
prietor to the lands. Such a judgment 
might have very far-reaching results and 
would almost certainly lead to a flood of 
litigation. It is notorious that in actions 
for rent or enhancement of rent or for 
ejectment the persons in possession ar e 
prone to maintain rights which they 0 
not possess, and if, for any reason as in 
the present case, no judicial deteimina ion 
is arrived at, but the parties continue on 
the original footing, the mere lapse ox so 
short a i>eriod as six or tu'elve years (which 
might be amply explained upon other 
grounds) would deprive the landlord ol 
liis proprietary rights unless in the mean¬ 
time he had brought a declaratory suit 
to settle once and for all the terms on 

which possession was held. ?- 3S€ 

might have been different if, in addition 
to the judicial assertion by the plaintiff 
there had been any change in the money 
payment which he thereafter made to ms. 


ing by the Courts below. This becomes 
all the clearer when the history and terms 
of the Oudli Settlement Acts are examined. 
If this document had been produced in 
1893 when the defendant sought and ob¬ 
tained the cancellation of the ejectment 
notice it may well be that the Revenue 
Board would not have reached the con¬ 
clusion which they did that there was 
prima Jacic evidence on which they were 
entitled, to maintain the state of possession 
until the rights of the parties had been 
declared in a competent Court. 

There remains, however, the other ques¬ 
tion on which the Courts below have de¬ 
cided against the defendant. The essen¬ 
tial grouud of judgment is contained in a 
single sentence of the judgment of the 
Judicial Commissioner where he says; 
“ There has been continuous possession 
of the laud in the assertion of an under- 
proprietary light which is adverse to the 
laudlord's proprietary title and 1 agree, 
therefore, with the low'er Court that these 
plaintiffs have a good title by prescrip¬ 
tion.“ 

* 

The assertion relied on is, of course, 
that contained iu the proceedings for the 
cancellation of the notice of ejectment 
in I&93, and as there has been no judicial 
challenge of this assertion by the landlord 
within twelve years and the date when 
it was made, it is immaterial to consider 
iroia what date prescription would run, 
and whether the period of limitation ap¬ 
plicable be twelve or six years. t ; 

The Board are unable to hold that the 
pimple assertion of a proprietary right 
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landlord. There is, however, no sugges- LAHORE HIGH COURT. 

tion that the same money payment which Second Civil, Appear No. 1295 of 1920. 

had been made before the notice of eject- April 20, 1923. 

ment was not continued thereafter. The Present:— Sir Shadi Lai. K/r.. Chief 


possession by the plaintiff, therefore, re¬ 
mained on precisely the same footing as 
at the time when he was held by the Court 
to have merely an occupancy title, the 
precise nature of which it is not necessary 
to consider in this case. 

Reference was made to the Limitation 
Act IX of 1908 and especially to section 
28 which is as follows:— 

“At the determination of the period 
hereby limited to any person for institut¬ 
ing a suit .or possession of any prop- 
erty, his right to such property shall 
be extinguished." This section appears 
to have no application to the present 
case, for the appellant through his 
Counsel did not maintain that he could 
institute a suit for possession of the village 
in question, or treat the plaintiffs as if they 
had merely been squatters, and the Board 
were not referred to, and are not aware 
of, any other section which would have 
the effect of extinguishing a right of prop¬ 
erty which is vested in one person and 
transferring it by the mere lapse of time 
to the person actually in possession. 

Special leave to appeal was granted 
only upon the footing, inter alia, that the 
directions as to the payment of costs in 
the Courts below should not be varied in 
any event and that the appellant should 
pay the respondent’s costs. Their Lord- 
ships will humbly advise His Majesty that 
the decrees be reversed, except in so far 
as they deal with the payment of costs, 
and that the suits be dismissed. As the 
respondents have not appeared there will 
be no order as to the cost6 of the ap¬ 
peals. 

Solicitors for the Appellant.— Mr. E. 

P>alga do. 

W. C. A. & N. H. 


Justice, and Mr. Justice Lumsden. 
CHET RAM AND others— 
Plaintiffs—Appellants 

vers us 

SPEDDING & CO. LTD., and another 
—Defendants—Respondents. 

specific Releif Act (I of 1877), s. 42 — Custom 
— Attachment of property—Declaratory suit by 
reversioners, whether maintainable . 

An attachment infringes the rights of the 
judgment-debtor and has the effect of placing 
the property attached in custodia legis, but 
it does not by itself amount to an in-> 
fringement of rights of his reversioners and 
does not furnish the latter with a cause 
of action for a suit for a declaration that 
the attachment shall not affect their reversionaiy 
rights, inasmuch as a mere attachment does not 
amount to an alienation. 

Second appeal from a decree of the 
District Judge, Hosliiarpur and ICangra 
Districts, dated the 1st March 1920, affirm¬ 
ing that of the Senior Subordinate Judge, 
Dhannsala, dated the 30th May 1919. 

Lai a Mehr Chand Mahajan, for the Appel¬ 
lants. 

Mr. M. Obedullah , for the Respondents. 

JUDGMENT. —On the 5 th Pebruary 
1918, defendant No. 1 attached certain 
property belonging to Harnamgir in execu¬ 
tion of a decree against him. The 
judgment-debtors sons, after making an 
infructuous objection to the attachment, 
have now brought a suit for the declaration 
that the attachment should not affect their 
reversionary rights after the death of their 
father. 

Now, it was admitted in the Trial Court 
on behalf of t_ie contesting defendant 
that the property attached was ancestral 
and that the plaintiffs’ family was governed 
by the usual Customary Law which imposes 
a restriction upon the power 01 a proprietor 
to alienate his ancestral property. The 
question for determination is, whether a 
mere attachment of the property entitles 
the plaintiffs to institute a suit for a dec¬ 
laratory decree. There can be no doubt 
that an attchment infringes the rights of 
the judgment-debtor and has the effect 
Q t placing the property in custodia iegli 
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but it does not by itself amount to an 
infringement of the rights of the rever- 
soners. It is possible, nay, it is probable that 
the attachment will leave to an alienation, 
and if the alienation is not confined to the 
period of the judgment-debtor's lifetime, 
the plaintifis will be entitled to impeach 
the alienation. It is, however, clear that 
no alienation has so far been made, and 
a mere attachment does not give the plain¬ 
tiffs a cause of action. 

Mr. Mehr Chand for the appellants con¬ 
tends that the contesting defendant denied 
their reversionary rights in the property 
but a perusal of the plaint shows that 
the action is not based upon any such denial. 
The only ground disclosed in the plaint for 
bringing the action is the attachment of 
the property, and, as pointed out above, 
a mere attachment does not injure the 
plaintifis. 

For the aforesaid reasons, we dismiss 

the appeal ,with costs. 

i y.. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 18 of 1922. 
September 11, 1922. 

Present:— Mr. Ashworth, J. C. 
MOHAMMAD ALI—Plantiff— 

Appellant 

versus 

Syed HASAN JAFAR and another— 1 
Defendants—Respondents. 

Tram Jet oj Property Act ( 1 V of 1882), 5. 107 
Least, ” meaning of—-Contract, construction 


The word “lease “insection 107of tlieTransfer 
of Property Act is not to be coustrued 111 the 
wider sense in which it Is defined in the Registra¬ 
tion Act as including an. agreement to lease. 

^'panihatnan Bose v. Ckami Char an Miswt 

End, Oi4, 37 Ci 14 C*W f N, 874, fcilowtdi 


The question whether a contractis to be constru¬ 
ed as a lease or merely as an agreement to lease 
■ must be gathered from its entire .terms and 
where the contract operates as an actual demise, 
it must be deemed to be a lease, (p. 481, 
col. 2.] 

Purmananddas Ji wandas v. Dharsey Virji , 
10 B. 101; 5 Ind. Dec. (n. s.) 452, followed. 

Appeal from a decree of the Addi¬ 
tional Subordinate Judge, Lucknow, dated 
the 18th October 1921, setting aside an 
order of the Probationary Munsif, Lucknow, 
dated the 28th February 1921. 

Mr. Niamut Ullah , for the Appellant. 

Messrs. A. P. Sen and M, H. Qidmi, 
for the Respondents, 

JUDGMENT. —This second appeal arises 
out of a suit for specific performance of 
an alleged oral contract to lease a shop. 
The plaint set forth that a contract was 
entered into between the parties on the 
23rd July 1919 for the occupation by the 
plaintiff of a certain shop and room owned 
by the defendants at a rental of Rs. 2-2-6 
per day. The defendants are said to have 
engaged to execute a formallease and the 
plaintiff to give a further sum of Rs. 200 
as nazrana. This Rs. 200 was paid up 
by the 31st July 1919, but the defendants 
never executed the formal lease and on 
the 28th April 1920, raised the rent by 
Rs. 3 per day. Defendants also institut¬ 
ed a suit for arrears of rent at the original 
rate ut> to 28th April 1920, and got a 
decree.* This suit is one for specific per¬ 
formance of the contract to execute the 
formal lease. The Court of first hearing 
decreed the suit on the finding that tbe - 
facts were as stated by tbe plaintiff, lhe • 
lower Appellate Court also found these - 
facts to be proved, but dismissed the suit • 
on the ground that no evidence was ad¬ 
missible of the oral agreement under sec- 
tion Qi of the Evidence Act, read with 
sections 4 and 107 of the Transfer of Prop¬ 
erty Act and section 17 of the Registra¬ 
tion Act. It was the opinion of Subordi¬ 
nate Judge that an agreement to lease prop¬ 
erty could only be effected by a registered 
document. His reasoning was as follows 
Section 107 of the Transfer of Property 
Act requires that a lease of immoveable 
property for a term exceeding one year 
(in this case the term was three years}, 
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.ti be made only by a registered instru¬ 
ment. Section 4 of the Transfer of Prop¬ 
erty Act proivi les that section 107 shall 
be read as supplemental to the Indian 
Registration Act 1877. The Subordinate 
Judge construed this to mean that 
definition of lease in the Registration 
Act, which includes an agree ent to lease, 
should be imported into section 107 of the 
Transfer of Property Act with the conse¬ 
quence that that section would require 
an agreement to lease to be only by register¬ 
ed instrument. This reasoning is plainly 
wrong, lhe only effect of the provision 
in section 4 of the Transfer of Property 
Act that section 107 shall be read as 
supplemental to the Indian Registration 
Act (i,c ., to section 17 of the Registra¬ 
tion Act) is that the proviso to the provi¬ 
sion (that leases of immoveable property 
from year to year or for any term exceed¬ 
ing one 3'ear or reserving yearly rent shall 
be registered) contained in section 17 of 
the Registration Act shall be read as 
amplified by the proviso to section 107 
of the Transfer of Property Act. It has 
not the effect of requiring us to construe 
the word “ lease " in section 107 of the 
Transfer of Property Act in the wider 
sense in which it is defined in the Registra¬ 
tion Act. An authority for this reference 
may be made to a Pull Bench case of the 
Calcutta High Court in Panchanan Basu 
v. Chandi Charan Misra (1). At the same 
time, although the reasoning of the Sub¬ 
ordinate Judge was wTong, I consider, 
that his decision was right. Under sec¬ 
tion 91 of the Evidence Act no evidence 
may be given in proof of the terms of an 
contract which the law requires to be 
embodied in a document. Under section 
107 of the Transfer of Property Act a lease 
for a period of over three years must be 
by an instrument. The contract alleged 
fn the plaint is said to have been " that 
the plaintiff might occupy the shop and 
room." Itis also proved that he did occupy 
it from the date of the agreement. The 
agreement was, therefore, something more 
than an agreement to lease. It was an 
actual demise. Accordingly, no evidence 
of the oral agreement is admissible. Nor, 

(1) 6 Ilid. Cas. 443; 37 c. SoS; i| C W. X. 

$74. 


CASES. 



again, can we separate off from that agree¬ 
ment as a separate agreement the engage¬ 
ment by the defendants to execute a formal 
lease. There w'as no separate considera¬ 
tion for the execution of the formal 
lease, lhe consideration for such execu- 
tion w'as bound up with the consideration 
for the demise; that is to say, it was the 
payment of the rent and premium. It 
was held in the case of PurmananddaS 
Jiwandas v. Dhursey Virji (2) that the 
question whether a contract is to be con¬ 
strued as a lease or merely as an agree¬ 
ment to lease must be gathered from the 
terms of the whole and that where the 
contiact operates as an actual demise 
it must be deemed to be a lease. In that 
case, it is true, what was to be construed 
was a document and not an alleged oral 
lease but the same leasoning will apply. 

Accordingly, I dismiss the appeal with 
costs. 

k. s. d. & N. u. Appeal dismissed. 

(2) 10 B. 101 j 5 Ind. Dec. (N. s.) 452. 


ALLAHABAD HIGH COURT. 

Second Crvir. Appear No. 1398 op 1921; 

April 5, 1923. 

Present:— Justice Sir P. C. Banerji, K'f., 
and Mr. Justice- Gokul Prasad. 
PANNA LAI, and another— 

DEPENDANTS- APPELEA NTS 


versus 


BOHR A PANNA LAL and others— 

P L. \INTlFl’f—RE 5PONDEN TS. 

Ease went — User , pe rmissive. 

A right of easement cannot be acquired on tlie 
basis of user which in its origin was permissive, 
[p. 482, col. 1.] 

Second appeal from a decree of the 
District Jud°e, Mainpuri, confirming a 
decree of the Additional Subordinate Judge. 

Messrs. Baleshwxrl Prasad and Badri 
Nirain, for the Appellants. 

Mr. Gird liar l Lai Agarwala , for the Re¬ 
spondents. 

JUDGMENT. —This is nr, I by 

the defendants arisirg out of a suit brought 
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by sonic Managers of the Ram Lila Com¬ 
mittee for a declaration of a right of ease¬ 
ment and for the demolition of certain 
buildings erected by defendant No. 2 with 
the permission of defendant No. 1 on a 
plot of land No. 607. The plaintiffs also 
claimed an injunction. 

The point raised by the plaintiffs was 
that the Hindus of Karhal used to hold 
Bharatmilap and, in order to get to plots 
Nos. 604 and 606, they used to pass over 
plot No. 607, and that, because of that 
user, they had acquired a right of easement 
of passage over plot No. 607. 

The contention of the defendant was 
that Bharatmilap processions, after passing 
over the public road, passed over plot 
No. 608 a,id firm that to the Chabutra 
in No. 604. The defendants did not con¬ 
test the plaintiff's right to celebrate the 
Bharatmilap on plot No. 604 or 606; what 
they said was that the plaintiffs or their 
predecessors had not acquired any’ right 
of easement over plot No. 607, but that 
there was already a passage which they 
could use for the procession. 

The suit has been decreed by both the 
Courts below. The defendants come here 
in second appeal. The dispute in tiffs 
suit was a very small one, i.e., about the 
passage of the Bharatmilap, and we thought 
that this w ? as eminently a case which should 
be settled amicably and we gave the parties 
time for the purpose. Although several 
adjournments were obtained, nothing was 
done, and we have, therefore, to decide 
the appeal on the merits. As regards 
plot No. C07 over which the plaintiffs- 
respondents assert a right of way r for the 
passage of the Bharatmilap, the finding 
of the lower Appellate Court is that the 
way of the Bharutmilap procession lay 
through plot No. 607. This was not the 
case ol either of the parties and it is tanta¬ 
mount to a denial of the right of passage 
over plot No. 607 claimed by' the plaintiffs. 
It has also been found that when the pro¬ 
cession first passed over defendant’s land 
it was with the permission of the defendant. 
No question of any right of easement can, 
therefore, arise ; the user, if any, was per¬ 
missive. Therefore, the plaintiff’s claim on 
the ground °f easement customary or other¬ 
wise, fails and, on this ground, the claim 
should have been dismissed. The defendant 


Nu. t, Shnmati Rameshari Debi, is the ze * 
mindar of the plots and the plaintiffs have, 
in our opinion, failed to prove any r right 
in them to limit her user of plot No. 607. 
The suit ought to have been, strictly speak¬ 
ing, one on behalf of the Hindu community. 
Tne Courts below have allowed the plaint¬ 
iffs to proceed as if the suit had been one 
of that nature. We do not think it ne¬ 
cessary to enter into that question. Mr. 
Bnleshwari Prasad, the learned Vakil for 
the defendants-appellants, has, however, 
stated to 11s that his client, the zemindar, 
is willing to give the plaintiffs a fifteen 
feet wide passage over plot No. 608 for 
going from plot No. 609, the public road, 
to Nos. 604 and 606. This, we think, is a 
very reasonable offer and the plaintiffs 
would have done well to have accepted it. 
However, as the defendant-2^;//iW(ir is still 
willing to make that concession in favour 
of the plaintiffs, we allow this appeal in 
part and discharge the decrees of the lo.ytr 
Courts. We make the above reservation 
in plaintiff’s favour. In other respects, 
we dismiss the plaintiff’s suit and we make 

110 order as to costs, 
z. k. Appeal partly a lie wed. 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

Juj e 8 , 1923- 

Present:— Lord Sumner, Lord Philkmoie, 
Sir John Edge, Kt., and Mr. Ameer Ah. 

The MIDNAPUR ZEMINDARY 
COMPANY, LIMITED —Plaintiff— 

Appellant 

UMA CHARAN MANUAL and others— 

D EFEND ANTS—RESPONDENTS. 
Pleadings—Construction of document dealing 
with origin of holding— Question of fact—Appeal, 
when permissible. 


A document relating to the origin of a par- 
ticular holding is not to he treated as mvolvmg 
ssues of law merely because it has to be con- 
Unied. The matter involved is a question oi 


#3 


Vo!. 74] INDIAN CASgS. 

MIDNAPUR ZEMINDARY CO. I,TD. UlfA CHARAN If ANDAL; 


fact, and, unless it can be shown that the 
lower Court has misdirected itself in point 
of law in dealing with the question there is no 
ground for appealing from its decision, and the 
Appellate Court is not entitled to criticise the 
merits or otherwise of the conclusion of fact, 
[p- 4 8 3. col. i; p. 484, col. 1.] 

Appeal from the Calcutta High Court. 

Messrs. DeGruyther , K, C. aud 

Kenworthy Brown, for the Appellant. 

Mi. Dube, for the Respondent. 

JUDGMENT. —Their Dordships do not 
desire to hear the respondents. The point 
arising for decision on this appeal is a 
short one. In the group of suits, which 
the appellants brought in India, the ques¬ 
tion which, for the purposes of to-day, was 
the material one to be considered was 
this:—At what date is the under-tenure, 
of which they had become purchasers 
at a sale under a decree for rent, to be 
taken to have originated ? 

It was in connection with a prayer to 
have encumbrances cleared off that this 
question arose, and according to the date 
fixed, earlier or later, they would be able 
to clear off more encumbrances or fewer. 
Now, to ascertain the date at which a 
particular holding first began to be held as 
a definite holding, is essentially a question 
•of fact, and must depend on evidence. 
That evidence may be, and naturally is, 
documentary, but the documents admitted 
in evidence upon that question are really 
historical materials, and although they have 
to be construed, and if possible understood, 
they are not to be treated as involving 
issues of law merely because the}’ have to be 
Construed. It is not as though they were 
being construed as instruments of title, 
or were contracts or Statutes, or otherwise 
the direct foundation of rights. 

Tile Subordinate Judge who tried a 
number of these suits, came to the conclusion 
that the date at which the utider-tenure 
purchased by the plaintiffs had first arisen 
was the 6th March 1884. Some others 
were heard by the Muosif, who came to 
a contrary conclusion. They were all con¬ 
solidated aud came before the District 
Judge, aud the finding of the District Judge 
affirmed that of the Subordinate Judge 
not in every respect upon the same grounds 
in detail, but substantially upon the same 
lines. 


The case was then appealed to the High 
Court. When first it came before the 
High Court, that Tribunal contented itself 
with observing that the issues which are 
now before their I^ordships raised questions 
of some nicety, and proceeded to dispose 
of the appeal upon a different ground 
which need not be further enlarged upon. 
That judgment of the High Court was 
brought before their lordships and was 
reversed, and so the case came to be re¬ 
mitted to India to be finally disposed of, 
and on the second occasion the High Court 
dealt with the issues now in question, 
which they had previously said little about, 
and briefly concurred in the view taken 
by the District Judge. 

Now, if the question before the District 
dgc was one of fact, admittedly there 
is an end of the matter. The Distiict 
ludge, having to fix a dati, (ix<.d this 
particular date as being the date at which 
a certain' ruffmama or compromise was 
arrived at, under circumstances which are 
not very clear, for no oral evidence was 
called, but which he thought he could 
sufficient]}' inf«.r from the cuntents of the 
ruffinama and from some previous docu¬ 
ments of earlier date. I e came to the 
conclusion that there was at that time 
a dispute, the gist of which was, whether 
the tenant was right in clain ing that all 
the land of which he was in possession 
was held on glutwali tenure, or whether 
the zemtniav was xight in contending 
that but a small portion o.t that laud was 
field 011 & hut wall t entile and the rest was 
really mal land. This is the dispute wnich 
was compiomised in tljc mJfnuMia ; and the 
conclusion which the Distiict Judge, agree¬ 
ing therein with the Subordinate Judge, 
arrived at was that upon that occasion 
the parties solved this dispute by deciding 
that the amount of ghatuaU land was less 
than it was claimed to be ; and that, in 
addition to what was admittedly mal land, 
some further land should be regarded as 
and held as mal land, and so the matter 
ended. Thereupon, he held that it was 
from that date, and in conse juence of that 
compromise, that the present under-tenure 
relating to some of these mal lands, of which 
the plaintiffs were the purchasers, came 
into existence a sa separate tenure. There 
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had been produced a series of documents 
of earlier date, whicii it is not necessary 
to go turougii—they are of v arying charac¬ 
ters, and it mast be admitted that they 
are scnrecely luminous as to their purport. 
It cannot redly be suggested from these 
previous documents when the alleged sepa¬ 
rate ghatwali tenure or the allegeu separate 
mat tenure came into existence. As to the 
latter it is hypothetically said to Degin 
about 1834, and as to the former, it is said 
to have been in existence at least as early 
as 1799 ; but these documents are only 
fragments, and by no means copious 
fragments, of a long chain of documents 
oi various kinds, which must have existed 
at one time or another, and they', like 
the rufflnama, are documentary- evidence 
of the point in dispute irom which the I is- 
trict Tudgchadto craw his own conclusions. 

It is clear, therefore, that, unless it can 
be shown that he has misdirected himself 
in point of law in dealing vrith this question 
of fact upon this evidence, there is noground 
for appealing from his decision upon the 
question of fact, and from the judgment 
of the High Court upon it. The suggestion 
is that it can be uiuue to appear dearly 
from the construction oi the documents 
prior to the ruffinama that the present 
tenure can De dated earlier than the Oth 
Match i8<Sq. That appears to their l_oru- 
ships to be nothing but a contention that 
a different conclusion of fact might have 
been drawn irom those documents. 

The other way of putting the matter 
*s to say that on the construction of the 
rujjinama itself, it negatives the view taken 
that this under-tenure was lust created 
at that date. Their Lordships ao not 
wish to be understood as agreeing with that 
view of the contents U the rujjinama , 
but again the construction oi it is merely 
the weighing ol a particular piece oi evi¬ 
dence expressed in tln*t particular form. 
Their Lordships are uuaLie to see that there 
has been any error in law on the part of the 
listrict Judge and oi the High Court, 
and that being so they neither desire nor 
are entitled to criticise the merits or 
otherwise of the conclusion of fact. 

The result being that tnis is a pure ques¬ 
tion of iact which has been determined 
in India by Tribunals whose judgment 


must be final, uotliing renv.ii s but to 
disn iss these appeals with costs, £■ 1 ci tl eir 
l»ordsj.ii s will humlly ad v ise His M^jtsty 
accor'ii. ply. 

w. c. a. & n. h. A ppsol dismissed. 

Solicitors for the Appellant:—Messrs. 
Bunon, Ytales and Hart. 

xSolicitors for the Respondent: -Mr-ssrs. 
Watkins and Hunter. 


LAHORE HIGH CCLRT. 

Second Civil Appeal Nv. 1351 0F I 9 20 « 

March io, 1923. 

Present :—Mr. Justice Martinueau end Mr. 

Justice Zafar Ali. 

KKAZAN A MAL and another— 
Plaintiffs—Appellants 


vers us 

JAGAN NATH and others- 
Defendanis—Respondent s. 

Hindu Law— Joint family—Manager, debt 
contracted by—Benefit of family—Presumption. 

There is no presumption that a debt contracted 
by the manager of a joint Hindu family is con¬ 
tracted for the benefit of the family, [p. 485, col. !•] 

Brij Lai v.Jaishi Pam, 30 Ind. Cas. 5005 106 
P. W. R. 1915 1 172 K b. R. 1915 . dissented 

Ganpat Pai v. Munni Lai, 13 Ind. Cas. 34 l 
34 A. f 35 I 9 A. L. J. 54. Bhura v. Banarst Das, 
30 Ind. Cas. 481 ; 113 P. W. R. 1915 » *74 ** 
j,. R. 1915, Paras Pam v. Gian Chand, 5 ° • 

Cas. 36; 48 P. W. R. 1919 and Ram Dhan Das 
v. Pamji Das. 50 Ind. Cas. 215, rehed on. 


Second appeal from the decree cu the 
District Judge, Hoshiarpur, dated the 1st 
March 1920, reversing that ot the Senior 
Subordinate Judge, Kangra at Dharmsala, 

dated the 31st July 1919. . 

Lala Mehr Chand Mahajan, for the 


Appellants. 

Mr. M. L. Pair, for the Respondents. 

JUDGMENT.— i he plaintiffs sued Jag8a 
Nath uud the sons of Jagan Naths 
deceased brother Ram Saran for money 
due on book accounts, alleging that Jagan 
Nath and Ram Saran were members 0* 
u joint Hindu family and had dealings with 



Vol. 74 ] INDIAN CASKS. 485 


SWAMI DAYAt V. MUHAMMAD SH*R KHAH 

them. Jagan Nath pleaded that he was 
separate from Ram Saran and had had 
no dealings with the plaintiffs. The First 
Court passed a decree aga'nst all the 
defendants, but on Jag an Nath’s appeal the 
District Judge dismissed the suit as agairst 
him finding that, although Jagan Nath 
had not proved Ids separation from Ram 
Saran, the plaintiff’s dealings had been 
only with Ram Saran, Jag an Nath not 
having signed any of the entries in the 
plaintiff's books, and holding that the 
plaintiffs had to prove that the debts were 
contracted for the benefit of Jagan Nath 
which they had failed to do. The plaintiffs 
have preferred a second appeal. 

On the question of onus the ruling of Sir 
Donald Johnston in Brij Lai v. Jaishi 
Ram (1) is, no doubt, in the appellants’ 
favour, but the other authorities are against 
them. In Ganpat Rai w.Munni Lai (2) 
it was held that there is no presumption 
that a debt contracted by the manager of 
a Hindu family is contracted for the benefit 
of the family, aud the rulings of the High 
Courts of Calcutta and Bombay referred 
to in that judgment were to the same 
effect. The Allahabad ruling has also been 
followed in Bhura v. Banarsl Das (3), Paras 
Ramv . Gian Chand (4) and Ram Dhan Das 
v. Ramji Das (5). Counsel for the appel¬ 
lants has, in fact, not disputed the correct¬ 
ness of the view taken by the High Courts, 
but has contended only that as 110 issue 
was framed on the question whether the 
debts were incurred for the benefit of the 
family his client should have been given an 
opportunity of proving that they were so 
incurred. There does not appear to be 
any force in this contention for, as the 
plaintiffs alleged that their dealings had 
been with both Ram Saran and Jagan Nath, 
no occasion arose for’ a separate issue on 
the question whether the debts were in¬ 
curred for the benefit of the family. More¬ 
over, the point was really covered by the 


(1) 3° Ind. Ca . 500; 106 P. W. R. 1915; 172 
P. L. R. 1915. 

(2) 13 Ind. Cas. 34J 34 A 135; 9 A. L. J. 54 
■ ( 3 ) 30 Ind. Cas. 481; 113 P. W R. 1915; 174 

P. L. R. 1915. 

; (4) 50 Ind. Cas. 36; 48 P. W R. 1919. 

(5) 5 ° Ind. Cas. 215. 


second issue, which was, whether the plaint¬ 
iffs had advanced the amounts in suit to 
the family of the defendants. The plaintiffs 
knew that they had to prove such facts 
as would render Jagan Nath liable, and 
when it was found that they had not proved 
them, the suit was rightly dismissed. 
We cannot agree that the plaintiffs were 
entitled to a remand and we accordingly 
dismiss the appeal with costs. 

Z. k. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Application No. 459 of 
1922 in First Civil Appeal 
N o. 68 of 1922. 

December 22, 1922. 

Present: —Mr. Dalai, A. J. C., and 
Mr. Daniels, A. J. C. 

Raja Seth SWAMI DAY AD— 
Defendant — Ap plica nt 

versus 

MUHAMMAD SHER KHAN— 
Plaintiff—Opposiie Party. 

Procedure—Redemption suit — Appeal from pre¬ 
liminary decree — J : inal decree passed — Appeal , 
whether can be treated as front final decree. 

When an appeal is preferred fit m a preliminary 
decree in a redemption suit before the passing 
of a final decree, the appeal cannot, alter the : nul 
decree in the suit has been passed, le treated as 
an appeal against the final decree also. [p. 
486, col. 1.] 

Application against the decree of the Sub¬ 
ordinate Judge, Khcri, dated the 9th 
October 1922. 

Messrs. A. P. Sen and H. K. Ghosh, 
for the Applicant. 

Messrs. Wazir Hasan and Ghulam Hasan , 
for the Opposite Party. 

JUDGMENT. —This is an application that 
an appeal against a preliminary decree in 
a redemption suit may be treated as an 
appeal from the final decree also. The 
preliminary decree was passed on 9th 
October last ; the appeal against it was 
filed on 19th October last and final decree 
was passed on 2nd November. In .upport 
ing the application the applicant's learned 
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Counsel has also asked us to pronounce 
that an appeal from a final decree is un¬ 
necessary. His object is to avoid an ad 
valorem fee twice over in the same matter. 
It is impossible for us to give a ruling on 
this point on the present application. The 
appeal is not before us and any opinion 
which we might express 011 this application 
would not be binding on the Bench which 
might hear the appeal. In support of 
the prayer actually contained in his peti¬ 
tion Counsel cites two unreported cases 
in one of which an appeal against a prelim¬ 
inary decree was allowed to be converted 
into an appeal against a final decree, and 
in the other to be treated as a combined 
appeal against both decrees. In both these 
cases the final decree had already been 
passed when the appeal against the prelim¬ 
inary decree was preferred. Even if the 
decisions are correct, as to which we feel 
some doubt, that would not justify us in 
treating the appeal now pending as an 
appeal against a decree which had not been 
passed on the date on which it was filed. 
We, therefore, dismiss the application. No 
order as to costs. 

z. k. & n. H. Application dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 38 of 1922. 

Hay 29, 1923.' 

Present: — Mr. Justice Kanhaiya Lai. 

K ED A R N ATH— P L ax nti f f—Ap pell an t 

versus 

NANAK and others—Defendants— 

Respondents. 

Limitation Act (IX of i«)o8), s. 12— Appeal 
filed, teithout copy of order appealed against—No 
order drawn up on dale of appeal—Time spnrt 
in obtaining copies of judgment and decree, whe¬ 
ther excluded. 

In cases in which the formal order is not drawn 
np, it is sufficient for the appellant to attach to 
his memorandum of appeal a copy of the judgment 
alone and time can run from the date of the judg¬ 
ment j hut where a separate order is drawn up 
copies of both the judgment and formal order 


ought to he attached to the memorandum of appeal, 
and the appellant is entitled to deduct the 
time spent in obtaining copies thereof, [p. 
487. col. 1.] 

Kamala Dasi v. Tarapada Muherjl, 14 Ind. 
Cas. 1006; 15 C. L. J. 498, followed. 

Moot Raj v. Nladar Mai, 55 Ind. Cas. 315; 18 
A. L. J. 208; 2 U. P. L. R. (A.) 54; 42 A. 260, 
distinguished. 

Mangal Singh v. Hlrda Ram, 49 Ind. Cas. 
673 ; 19 P. R. 191:9. referred to. 

An appeal was filed on the 4th February 1921 
against an order passed on the 7th January 1921, 
but without any copy of the decree, as no decree 
had been passed till then. On the 10th February, 
the appellant applied for a copy of the decree, 
on the 15th the formal order was drawn up, and a 
copy of it was ready on the 17th and delivered to 
him on the 19th. On the 23rd February, he filed 
a copy of the formal order: 

Held, that as no formal order had been pre¬ 
pared on the date on which the appeal was 
originally filed the appellant was entitled to a 
deduction of the time spent in obtain ng copies, 
[p. 487, col. 1.] 

Second appeal against the decree of the 
District Judge, Moradabad, dated the 5th 
of August 1921. 

Mr. S. A. Haider, for the Appellant. 

Mr. Durga Prasad, for the Respondents. 

JUDGMENT. —The question for con¬ 
sideration in this appeal is, whether the 
appeal filed in the Court below was filed 
within time. The order appealed against 
was passed on the 7th January 1921 but 
by a mistake of the office, no formal order 
was prepared. O11 the same day the plaint¬ 
iff applied for a copy of the judgment and 
that copy became ready tor delivery and 
was delivered to him on the 14th January 
1921. He filed an appeal on the 4 th 
February 1921 accompanied by a 
copy of the judgment, but without any 
copy of the decree, for no decree was then 
in existence. The Appellate Court brought 
to his notice that a copy of the decree 
should also have been filed. On the loth 
February 1921, lie applied for a copy of 
the decree. O11 15th February 1921, the 
formal order was drawn up and a copy 
of that formal order became ready ou the 
17th February 1921 and was delivered 
to him two days later. The reason for the 
delay in delivery is not ascertainable. 
On the 23rd February 1921 he filed the 
copy of the formal order in the appeal; 
but the Court below held that it was filed 


/ 
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J too late and the appeal was barred by 
time. Under section 12 of the Indian 
limitation Act (IX of 1908), the appel- 
4ant is entitled to have excluded the time 
spent in obtaining a copy of the decree 
and also that of the judgment. Deduct¬ 
ing the time spent in obtaining the copy 
of the judgment, the limitation for filing 
the appeal did not expire till the 4th 
February 1921. Before that date he had 
applied for a copy of the formal order. 
He could not have applied earlier with any 
benefit because the formal order was pre¬ 
pared while the application ^ for a copy 
of it was pending. And adding the time 
spent in obtaining the copy of the formal 
order the appeal was clearly within time. 
As pointed out in Katnala Dasl v. Tarapada 
Mukherji (1), in cases in which an order 
is not drawn up, it is sufficient for the 
.appellant to attach to his memorandum 
of appeal a copy of the judgment alone 
and time can run from the date of the 
judgment; bat w 1 ere a sep.jrate order is 
drawn up, copies of both the judgment 
and the formal order ought to be attached 
to the memorandum of appeal and the 
appellant is entitled to 0 deduction of the 
time spent in obtaining copies thereof. 
In Mangal Singh v. Hirda Ram 
(2) it was held that, where no formal 
order has been prepared, the Appellate 
Court should adjourn the appeal until 
the copy of the decree is forthcoming. 
The decision in Mool Raj v. Niadar 
Mai (3) does not apply because there 
the period of limitation for filing the appeal 
had run out and there is nothing to show 
whether a copy of the decree was or was 
not obtainable. The appeal must, there¬ 
fore, be allowed and the case is remanded 
to the lower Appellate Court with a direc¬ 
tion to reinstate it to its original number 
and to dispose of it according to law. The 
costs of this appeal will abide the result. 

m. A. a. & if. n. j. Appeal allowed. 

(1) 14 Ind. Cas. 1006:15 C. L. J. 498. 

(2) 49 Ind. Cas. 673; 19 P. R. 1919. 

( 3 » 55 In< h Cas. 315:18 A. J 4 . J. 208:2 U. 
P. Iv. R (A.) 54: 42 A. 260. 


PATNA HIGH COURT. 

Appear from Original Order No. 115 

of 1922. 

May 25, 1923. 

Present :—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Kulwant Sab ay. 
Firm of SHYAM LAL-GOKUI, CHAND 
—Peai nttff—-Appellant 

versus 

JAMIU AHMAD— Defendant — 

Respondent. 

Administration—Decree for administration of estate 
—Subsequent decree on mortgage—Decree directing 
sale of mortgaged property after discharge of debts 
by Receiver—Execution of mortgage-decree, whether 
can proceed at once. 

One F. executed three deeds of gift in favour of 
two of her sons and one of her daughters. These 
gifts were set aside after her death on the suits of 
her remaining heirs for recovery of possession of 
their legal shares in the estate and a preliminary 
decree for administration of the estate was made 
and a Receiver appointed for the purpose. One 
of the sons in whose favour one of the deeds of 
gift was executed mortgaged some of the prop¬ 
erty. The mortgagee brought a suit on the 
mortgage and obtained a decree directing sale 
of as much of the mortgaged property as was 
found after the liquidation of debts to be the 
property of the mortgagor. The decree-holder 
took out execution of the decree: 

Held, that the execution of the mortgage-decree 
could not be taken out so long as the debts due 
by the estate had not been paid off. [p. 4S8, 

col. 2.3 a 

Appeal from an order < f the Subordinate 

Judge, Patna, dated tie 18th March 
1022. 

Messrs. P. N. Sinha and N. C. Ghosh, 
for the Appellants. 

Mr. Nurul Hussain, for the Respondent. 

JUDGMENT. 

Kulwant Sahay, J.—This is an appeal 

by the decree-holders against an order 
of the Subordinate Judge of Patna, dated 
the 18th March 1922, dismissing their 
appl-cation for execution of a mortgage* 
decree. It appea’s that Musammot Bibi 
pasilian.a rich Muhammadan lady, died 
possessed of considerable larded proper¬ 
ties. Before her death she had executed 
three deeds of gift in favour of two of her 
sons and one of her daughters. After her 
death, the remaining heirs of Bibi Fasilian 
brought several suits for setting aside 
the gifts and fer recovery of possession 
of their legal share in the estate. In those 
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suits all the three deeds of gift were set aside 
and a preliminary decree for administra¬ 
tion of the estate of Bibi I‘asihan was 
made and a Receiver was appointed by the 
order of the District Judge of Patna to 
administer the estate of Bibi Fasihan. 
It appears that the defend ant No, 2, Sheikh 
Muhammad Kali muzaffar, who was one 
of the sons of Bibi Fasihan in whose 
favour one of the deeds of gift was exe¬ 
cuted, mortgaged some of the properties 
which he obtained under the gift, to the 
decree-holders under a mortgage dated the 
1st March 1912. The decree-holder brought 
a suit on that mortgage and he impleaded 
the Receiver appointed by the District 
Judge of Patna as a party defendant in 
the mortgage suit. The decree passed in 
that mortgage suit runs in the following 
terms:— 

“Suit be decreed cx parte with costs against 
defendant No. 2 (Kalimuzaffar) and on con¬ 
test against others. Defendant No. 2 to 
pay decretal money in six months from 
to-day, in default, the mortgage property 
or as much of it as is found to be the prop¬ 
erty of defendant No. 2 after liqu : dation 
of debts bv the Receiver as directed bv the 

0 0 

Hon’ble High Court shall be sold for satis¬ 
faction of the decree.” 

It appears that the estate of Bibi Fasihan 
lias not been fully administered yet and 
a portion of the debts due from the estate 
of Bibi Fas ban has still to be paid by the 
Rece ver. The decree-holder filed this ap¬ 
plication for execution of the decree and an 
objection was made by the Receiver to the 
effect that under the terms of the decree 
so long as the debts of Bibi Fasihan have 
not been pa’d off, the property mortgaged 
by Kali muz affar could not be sold The 
learned Subordinate Judge has given effect 
to this objection and has dismissed the 
execution case. Against this order of the 
learned Subordinate Judge the decree- 
holders prefer this appeal to this Court. 

It is evident that, so long as the debts 
due from the estate of Bibi Fasihan have 
not been liquidated.it cannot be ascertained 
what the share of Kalimuz affar in the 
mortgaged properties is, and under the 
terms of the decree nothing can be sold 
so long as it is not ascertained as to wliat 
the share of Kalimuzaflar is in the estate. 


The learned Vakil for the decree-holder 
states that almost the whole of the debts 
due from the estate of Bibi Fasihan has 
been paid except the debts of two creditors 
namely, Girdh; r Das and Dulhin Sona 
Kuar. But it appears that litigations are 
going on as regards these two debts and it 
is not certain as to whether the estate of 
Bibi Fasihan will or will not ultimately 
be made liable for these debts. I am, there¬ 
fore, of opinion that the learned Subordinate 
Judge was right in his order that the exe¬ 
cution of the mortgage-decree cannot be 
taken out so long as the debts have not 
been paid off. It is, no doubt, very desirable 
that the administration should be com¬ 
pleted as quickly as possible. It is mani¬ 
festly unjust to the heirs of Bibi Fasihan 
that the administration should be prolonged, 
but as matters stand I do not see how 
the decree-holders can be allowed to exe¬ 
cute their decree at present. If the dec¬ 
ree-holders make an application to . te 
District Court by whom the estate is being 
administered, the District Court, if it thinks 
proper, may make arrangements lot 
payment of the debts due from the estate 
of Bibi Fasihan to the decree-holder either 
wholly or in part, or it may make some 
arrangements which, under the circi in¬ 
stances of the case, may seem to it prope 
to release a portion of the estate in favou 
of Kalimuzaflar, so that the decree-holders 
can execute their decree against that por¬ 
tion of the estate. However, as the matter 
r.ciW stands, we are not in a position o gi 
any direction to the District Ju ge; w .0 
is administering the estate. I Jp 3 
for the decree-holders to make s 
cation to the District Court as he thinks 
oroner and I am sure that on such 

application being made the 

will pass such orders as may P P 

Tills appeal is dismissed with costs. 

Miller, C. J.— I agree. 

K s D Appeal dismissed. 
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LAHORE HIGH COURT. 

Tirst Appeal No. 947 of 1917. 

July 18, 1922. 

Present : —Mr. Justice Scott-Smith ard 

Mr. Justice Brasher. 

UJAGAR SINGH and others— 
Plaintiffs—Appellants 

versus 

SUCH A SINGH and others— 
Defendants—Respondents. 

Custom—Compromise—Reversioners, whether 

A compromise entered into in good faith 
binds the heirs of the parties, but the latter are 
entitled to challenge a compromise on the ground 
that it was not entered into in good faith. 

[p. 489, col. 2.] , „ 

Buta v. Khuda Bakhsh, 97 P. R. I 90 < 3 » *34 
L. R. 1906; 102 P. W. R. 1906, referred to. 

Pirst appeal from a decree of the 
Senior Subordinate Judge, Gujranwala, 
dated the 8th December 1916. 

Mr. Beni Per shad Khosla, for the Appel¬ 
lants. , 

Dr. Nand Lai , for the Respondents. 

JUDGMENT.— This first appeal was 
heard along with Civil Appeal No. 735 
of 1917 and we shall have occasion to refer 
to the printed paper-book in that case, 
which we call paper-book “ B, the paper- 
book in the present case being marked 
as “A”. The pedigree-table of the parties 
is given on page 89 of paper-book B . 
Plaintiffs are the sons of Arjan Singh and 
defendants are the descendants of Gulab 
Singh. Gulab Singh was originally en¬ 
titled to i-3rd share of the joint land 
belonging to the descendants of Jamait 
Singh. In 1863 Gulab Singh’s heirs sued 
and got a decree for their i-3rd share 
conditional on payment of Rs. 415 C ee 
page 69 of the paper-book “ B.") Ties 11.01 ey 
was never paid. In 1882 Gulab Singh s 
descendants again sued for their father s 
share but the suit was dismissed, it being 
held that the decision in the 1863 case 
barred a fresh suit and that the defendants 
had held adverse possession since 1863. 
In 1897 Gulat Singh’s descendants s-uod 
Arjan Singh and Surjan Singh for one-half 
of their father’s share cf the land, i.e., for 
f -6th of the whole property, saying that 
Miey had already got possession of i-6th. 
Their suit failed. On the 21st of January 
1909 Arjan Singh sued the defendants fer 
possession ot i-6th share of the property. 



i. <?., for half of Gulab Singh's original share. 
The defendants pleaded long possession. 
Arjan Singh said that they had taken 
forcible possession subsequent to the pre¬ 
vious suit, L e., the 1897 suit. He said that 
they used to pay a share of the produce 
that they paid it for nine years and that they 
ceased to pay it for the previous two years; 
in the other words, he admitted that 
they had been in possession fer eleven 
years. Issues were framed on the 15th 
cf April 1909, but on the 3rd of May, the 
date fixed fi r evidence, the parties asked 
for an adjourr ment as they wished to com¬ 
promise: 28th of May was then.fixed and on 
tliot date the suit was compromised, Arjan 
Singh giving up his claim upon receipt 
of Rs. 200. The present suit has been 
brought by Arjan Singh's sons for a dec¬ 
laration that the compromise effected by 
their father in the 1909 case should not 
affect their reversionary rights after 
their father’s death. The lower Court, 
without goii g into the merits of the com* 
promise, held that it did not amount to 
an alienation which could be contested 
by reversioners. It, therefore, dismissed 


lie Stilt. 

Plaintiffs have filed an appeal to this 
'ourt and it is contended on their behalf 
hat they can certainly bring a suit to 
■ontest the compromise under section 42 
,f the Specific Relief Act. Their Counsel 
dmitted that, having regard to BuU v. 
Khuda Bakhsh (1) and other authorities 
i compromise entered into in K c;(/( 1 taith 
finds a man’s heirs, but urged that they 
'.re entitled to challenge the compromise 
m the ground that it was not entered into 

n good faith. . , _ 

This point was rot contested by Dr. 
\ T and Lai on behalf of the respondents, 
uid it is quite clear to us that the lower 
:ourt was wrong in dismissing the suit on 
his preliminary point. We have, there¬ 
on heard arguments as to the merits of 
i compromise and as to whether it 
>s entered into in good faith or not. 

As already pointed out, Arjan Singh 
Unit ted in the 1909 suit that *« 1 -e 
; fend ants had been in possession d 


a 


Z' A. 1 _ 


1 ^ 1 ^ .va r. /I L A • 


^ • 


(1) 97 P. R. 19061 134 I< - R l , -° ; 

W. R. 1906. 


102 
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years. The suit was instituted on the 


fi9 23 


2ist of January 1909, which means that the 
defendants were in possession at all events 
in January 1898. Now, the preuous suit 
brought by them in which they said they 
were in possession of i-6th and claimed the 
ether 1-6th was dismissed on the 19th 
of June 1897* How they got possession 
of this i-6th wc have no means c« knowing, 
but it seems at least probable that the i-6tl\ 
which Arjan Singh claimed in the suit 
instituted in January 1909 was the same 
1-6th of which the defendants said they 
were in possession in the suit brought by 
them in 1897. 

If this were so, Arjan Sirgh might very 
well have thought that he would not suc¬ 
ceed in his suit. The onus was on him 
to prove that the defendants had been 
paying produce to him, or, in other words, 
he had to prove Iris own possession within 
twelve years of the suit; we have no doubt 
that, having regard to tins, lie compromised 
the suit upon the receipt of Rs. 200. That 
he did receive Rs. 200 has been held to be 
proved by the lower Court and the point 
has not been pressed before us. The alle 
gation that he compromised it owing to 
the pendency of a criminal case has also 

been shown to he false. 

In our opinion, the only fair conc.usion 
from the facts on the record is that Arjan 
Singh entereu into this compromise in 
gor'd faith, believing that he had 11a real 

chance ol succeeding in ■ lls r fr Ul , t * 
thesecircumstaces, the plaintiffs suit can¬ 
not succeed and we dismiss the appeal with 

costs. 


z. k 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil, Miscellaneous Case No. 219 

of 1923. 

June 18, 1923. 

Present: —Sir Grimwocd Hears, KT., 

Chief Justice, and Mr. Justice Piggott. 
MUHAMMAD BAKSH and another— 

Petitioners 

versus 

MUHAMMAD ABDUL BAQI KHAN and 
others—Opposite-Parties. 

U. P. Municipalities Act [I I of 1916), 5. 16 
( 3 ) ( c )—“Place of profit ,” meaning of — Contractor, 
position of. 

The proper meaning which should he ascribed 
to the words "place of profit" in section 16 (3) 
(c) of the U. P. Municipalities Act is one which 
denotes position and employment in the sense of 
having a title attached to such employment and a 
definite standing and partaking of the nature and 
character of master and servant, [p. 492* co ^ 1 J 

A contractor who receives remuneration for 
the supply of aitides cannot be said to hold a 
place of profit, and is not, therefore, disqualified 
from standing for election to the Municipal Board, 
fp. 492, col. 1.] 

Astley v. New Tivoli, Ltd.., (1899) 1 Ch. 151; 
68 L. J. Ch. 90; 79 L. T. 541; 47 W. R. 326; 6 
Manson 64, referred to. 

Civil 1 eference made by the Commis¬ 
sioner, Allahabad Division. 

Mr. Kailas Nath Katju, ior the Peti¬ 
tioners. 

Dr. Surendro Nath Sett, Metsrs. Hawaii- 
dan Prasad and Sarhar Bahadur Johari , 
for the Opposite Parties. 

JUDGMENT— At the Municipal elec¬ 
tion held in March last in Allahabad one 
Khan Bahadur Muhammad Abdul Baqi 
Khan was a candidate, and was subse¬ 
quently declared to have bee;, duly elected. 
For some years he, with otl.er members 
of his family, had held a contract for the 
supply of kerosine oil in bulk to the Muni¬ 
cipal'Board. He was a member ot the 
Board, whose term of office came recently 
to an end, and he had some three years 
ago disclosed the existence of that con¬ 
tract to the Commissioner and had been 
duly given permission to hold the same. 
He sat as a duly elected member thvough- 
out the period of the last Municipal Board. 
When he deemed himself to have been 
duly elected this year, he again sought 
and obtained the permission of the Com¬ 
missioner to carry out the contract 
notwithstanding his membership of the 
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with the word 14 office" are familiar to all 


Board. A petition to unseat him 
is now in course of hearing by the 
Commissioner; and, amongst . other 
grounds, it is alleged that he was disquali¬ 
fied from becoming a candidate for elec¬ 
tion, and that his election is consequently 
of no effect because he was at the time 
a person who, under sectioL 16 (3) ( c )» held 
a 44 place of profit in the gift or disposal 
of the Municipal Board.” 

The Commissioner has referred this point 
to us for our determination. The argu¬ 
ment put forward by the petitioners is 
that the words 4 4 place of profit” were de¬ 
liberately chosen as a compendious, all- 
embracing phrase to cover every recognised 
ground of disqualification such as are to 
be found in the Indian Acts in pari materia. 
In support of that argument Dr. Katju 
has referred us to the Bombay Municipal 
Act (III of 1901) where, amongst other 
provisions, disabilities attach to 44 a Muni¬ 
cipal Officer or servant, a licensed Surveyer, 
or plumber, or one who has directly or 
indirectly by himself or through his part¬ 
ner any share or interest in any contract 
or employment with or under, or by, or 
on behalf of the Municipality.” Section 
39 of the Calcutta Municipal P ct has exact¬ 
ly similar disqualifying provisions. The 
Madras Municipal Act also affirms the 
inability of a person seeking election who 
has interest in any contract made or 
work done for the Corporation. 

Therefore, had this question, which we 
are called upon to decide, arisen in any 
election to which the Bombay, Calcutta 
or Madras Acts applied, the position would 
be clear. The respondent would, by the 
very words of either of these Acts, have 
been disqualified for election. Here, how¬ 
ever, we have to consider the words of the 
bocal Municipal Act which are said to 
include the case of a man having a 
contract or interest in a contract with 
the Board. The question which we 
have to decide is whether it would be 
a fair construction of section 16 (3) (c) to 
say that on a reasonable rendering of the 
words 44 place of profit in the gift or dis¬ 
posal of the Municiapl Board” cover an 
ordinary commercial contract. The words 
44 place of profit” have a definite his¬ 
torical association and when coupled 


students of constitutional history. The 
Act of Settlement, 12 and 13, William III, 
Chapter II, section 3 provides that upon 
the accession of the House of Bruns¬ 
wick, no person holding any office or place 
of profit under the King should be capable 
of serving as a member of the House of 
Commons. The phrase recurs in the Act 
of Settlement of 4th Anne and in 6tli 
Anne, Chapter XU. 

The object of these Acts was to 
insure that the members of the House 
of Commons should be, as far as possible, 
free from any possibility or influence, or 
under any likelihood of the exercise of au¬ 
thority by the monarch and should be 
free to give effect to their political opinions 
and should not be merely puppets. The 
office or place of profit to which these en; ct- 
ments apply vary from posts "which Weie 
merely sinecures in the Royal Household 
to positions demanding arduous duties 
as great Officers of State. An examination 
of them failed to disclose that they were 
in any way connected with commercial 
contracts into which, after all, a King 
as well as a commoner has to enter for 
the supply of commodities. 

As far as we are aware, there is only one 
case in which the term 44 office or place 
of profit ” has been the subject of a judicial 
decision. In A&tley v. New Tivoli, Ltd. 
(1) the plaintiff sought an injunction to 
restrain the defendant Company and the 
other Directors from preventing him from 
acting as a Director of the Company. Tl e 
defendants alleged that the plaintiff had 
ceased to be a Director because he had 
accepted from the Company the trustee¬ 
ship of a covering deed relating to Deben¬ 
tures on terms of payment by the Company 
to him for his services. They insisted 
that these circumstances caused his Direc¬ 
torship to be determined inasmuch as one 
01 the Articles of Association prescribed 
that tbe office of a Director should be va¬ 
cated if be held 44 any other office or place 
of profit under the Company.” Mr. Jus¬ 
tice North decided that the position of 
trustee for the Debenture holders was 

(1) (1899) 1 Ch. 151568 L, J. Cfc. 90; 79 b. T. 
5415 47 W. R. 3261 6 Manson 64. 
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u a place of profit,” the object of the Arti¬ 
cles of Association being to prevent the 
Directors from doing anything by which 
a Director continues to be a Director 
and yet accepted or held an additional 
office or place of profit under the Com¬ 
pany. 

It will, therefore, be seen that the mean¬ 
ings which have been attached to the words 
“ office or place of profit ” do not lend 
any assist nee to Hie petitioners and they 
are thrown back upon their original general 
statement that the draughtsman meant 
by that phrase to include, and the Local 
Government by its acceptance meant to 
enact, that it should cover the special dis¬ 
abilities specifically set out in the Bombay, 
Calcutta and Madras Acts. We are unable 
to accept that argument. We find it, 
for instance, difficult to give any meaning 
to the words in section .10 “ continued to 

hold.any interest in a contract " of 

those in section Si “ continued to have” 

. Unless the Act contemplated 

the possibility of a cai didate for election 
having in fact at the time an interest in 
a contract and being given by section 4 ° 
an opportunity of obtaining permission 
from the Commissioner on his election 
to carrrv out the contract notwithstanding 
his election. A contractor who recedes 
remuneration for the supply of articles 
cannot, in accordance with the crdir.rry 
meaning of t!:e word ■‘place", be ft I to 
hold <1 place of profit. In Murray s D.c- 
tionary “ place" is defined in this connec¬ 
tion as ‘office, employment, situation.’ 
We are of opinion that the proper mesir.- 

i„K which should be ascril ed to the words 

“ place or profit" in section 16 (3) (c) 
is one which denotes position and employ- 
ment in the sense of having a title attached 
to such employment and a definite 
standing and partaking of the nature and 
character of that of master and servant. 
That is a position in relation to the Board 
in which the Board can require a person 
to obey its command and do. certain work 
or render personal services in return for 
remuneration. Instances of this kind readi¬ 
ly occur to one.*.*., a Consulting Engineer 
who for a retaining fee holds himself at 
readiness to give expert opinions and fur¬ 
nish reports; a whole or part time Medi¬ 


cal Officer with defined duties towards tfcfe 
Municipal Board; and each and every Muni¬ 
cipal servant of any grade. This rule 
is necessary because members of a Board 
should not be in the false position of teii g 
masters and servants at one and the same 
time. We appreciate that the position 
of a contractor sitting on a Board may he 
a delicate one, and may give rise at times 
to difficult and embarrassing situations, but 
the question which we are called on to 
decide is whether on fair construction of 
the words “place of profit” a contractor 
could be included. We think not, and 
though it mhy have been the intention 
of the local Legislature to follow along 
the lines of the disqualifications which 
had found favour in the enactments of 
Bombay, Calcutta and Madras, the fact, 
according to our view, is that they have 
failed to do so. That being so, we are 
of opinion that the holding of the kero- 
sine contract by Khan Bahadur Muham¬ 
mad Abdul Baqi Khan did not prevent 
him standing as a candidate and does 
not invalidate his election; and this is 
the answer we return to the Commissioner, 

K s# D> Order accordingly. 


PRIVY COUNCIL. 

Appeal pom the Madras High Court. 

June 26, 1923. • 

Preset:- Lord Buckmaster, Loid Dunedm, 
Lord Carson, Sir John Edge, Ki. # 
and Lord Salve sen. 

A S S. SUBBAIYA PANDARAM— 

Appellant 

versus 

MAHAMAD MUSTAPHA MARACAYAR 

(SINCE DECEASED) AND OTHERS* 
Respondents. . 

_ * nf trust properly ift execution oj 

Trust Sale ojtru“ minlmuplci 

dec ee ««"*< !' u f‘ ! ‘ r . cm „ property—Limitation 

^S^ m Act {IX off A &*• '■ 

!34. M 4 * , ner t v was sold in execution 

Of C a e Sce agaiift°?ue ’trustee, and delivery of 
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of possession was made to the purchaser, 
the settlor's widow beiiig removed iicm 
possession, prom that day until the insti¬ 
tution of these proceedings, the purchaser 
and those claiming under him have teen 
in uninterrupted possession of the pIGp- 

erty. *4. 1 

On the 31st December 1900, it was de 


possession of the property was made to the pur¬ 
chaser who, and those claiming under him, con¬ 
tinued in uninterrupted possession. More than 
12 years afterwards, on the appointment of a new 
trustee, the present suit was brought to recover 

thC H?S! P that the suit was barred by limitation 
under either Art. 134 or Art. 144 of Schedule I 
of the Limitation Act, the possession of the pur¬ 
chaser being adverse, [p. 494 * co1 ; I *J . 

Limitation for a suit to recover trust property 
sold in execution of a decree against the trustee 
does not begin to run afresh as each new trustee 
succeeds to the office, [p* 494 * 

Appeal from the Madras High Court. 

Mr. Kemvorthy Brown, for the Appellant. 

Messrs. De Grnyther , K. C., and Dube , 

for the Respondent. 

JUDGMENT.— The real question m this 
appeal is w nether tl.e suit is barred by 
the operation of the Statute of limitation. 

Jt was instituted by the appellant to 
recover, as against a purchaser under an 
execution sale and those who claimed 
under him, certain propelty which had 
by two deeds, dated the 21st February 
1890 and the 13th December 1894 been 
devoted to charitable purposes. The fust 
of these two documents declared that the 
heirs of the settlor in the order of primo¬ 
geniture should be trustees and conduct 
the said charities. The settlor died in 


dared in the second suit of 1897 that 
the properties, including those seized un¬ 
der the execution sale, formed a trust 
estate for the purpose specified in the deed. 
On the 9th November 1911, the appellant, 
who had come of age on the 6th August 
1910, petitioned the District Court asking 
for leave to bring a suit to remove Aruna- 
chellam from tne office of trustee, and 
such leave was granted; the suit for removal 
was accordingly instituted and on the 
21st July 1913, a decree was obtained le- 
movn.g Arunachellam, and the appellant 
succeeded as trustee. The present suit 
was then brought on the 23rd July 1913, 
to recover the property. Both tie learn¬ 
ed Judge, before whom the matter fiist 
came, and the learned Judges of tl.e H:gh 
Court have decided against the appellant 
but on different grounds; the result oi tl.e 
decisions was, however, in their Lordships’ 
nmnion. correct. 


1895, leaving him surviving bis widow 
and Arunachellam, his only son. Aruna¬ 
chellam is the father of the piesent appel¬ 
lant. He was trustee of the charity and 
having become involved in debt one of his 
creditors sued him and obtained a decree 
in execution of which the endowments 
of the charity were attached. The set¬ 
tlor’s widow, on behalf of the appellant 
who was then an infant, filed an objection 
to the attachment, but it was dismissed 
on the ground that during the lifetime 
of the appellant’s father he had no locus 
standi. In the same year another suit 
was instituted by the minor acting through 
tne same next friend seekirg to establish 
the validity of both the deeds, and while 
this suit was pending, the property was 
brought to sale under the decree against 
Arunachellam on the 22nd March 1898. 
It was purchased by Maracayar who is 
since deceased, and whose legal personal 
representatives are the respondents Ncs. 
4 to 8 of this appeal; the sale was confirm¬ 
ed on the nth August 1898, and delivery 


There is no doubt that, whatever period 
of limitation be assignee^ tl.e lull ].ci;cd 
had run before these pioceedii gs veie 
instituted, unless it could be alleged that 
by virtue of the proceedings to winch re¬ 
ference has been made, there was seme 
interruption in the period. 

Now, the real argument in favour of the 
appellant was that in the presence of the 
purchaser it was declared that the trust 
had been validly created and that the prop¬ 
erty was, in fact, trust property, and 
it is suggested that this effects res judicata 
as against the respondents and prevents 
them from now asserting that the property 
is their own. Their Lordships do not 
think that the decree had that effect. At 
the moment when it was passed the posses¬ 
sion of the purchaser was adverse, and 
the declaration that the property had 
been properly made subject to a trust dis¬ 
position, and, therefore, ought net to have 
been seized, did not disturb <-r affect, the 
quality of his possession; it merely cm- 
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phasised the effect that it was adverse. 
No further step was taken in consequence 
of that declaration until the present pro¬ 
ceedings were instituted, when it was too 
late. 

A further argument has been put for¬ 
ward to the effect that the Statute of Li¬ 
mitation begins to run afresh as each 
new trustee succeeds to the office, and 
on support of that view reliance was placed 
in the case of Iswar Shyam Chand 
Jin v. Ram Kanai Ghose (1), and on 
the case of Vidya Varuthi Thirtha v. Bahi- 
sanii Ayyar (2), but these authorities do 
not assist the appellant. In each case 
they relate to the effect of an attempt on 
the part of a trustee to dispose of the prop¬ 
erty by a permanent mokurari lease. 
This he has no power to do, though he is at 
liberty to dispose of it during the period 
of his life, and a grant made for a longer 
period is good, but good only to the extent 
of his own life-interest. It follows, there¬ 
fore, that possession during his life is not 
adverse, and that upon his death the suc¬ 
ceeding trustee would be at liberty to insti¬ 
tute proceedings to recover the estate, 
and the Statute would only run against 
him as from the time when he assumed 
the office. Such an argument has no re¬ 
lation to the case where, as here, property 
has been acquired under an execution sale 
and possession retained throughout. Their 
Lordships are, therefore, of opinion that 
this suit is barred either under Articles 
134 or 144 of the First Schedule to the 
Limitation Act. The former fixes the 
period as 12 years where the suit is to re¬ 
cover possession of immoveable property 
conveyed or bequeathed in trust or mort¬ 
gaged and afterwards transferred by the 
trustee or mortgagee for a valuable con¬ 
sideration; and the latter assigns the same 
period where the claim is for possession 
cf immoveable property or any interest 


h) 10 Iud. Cas. 683i 38 L A - 761 15 W N. 
117- 0 M L. T. 4.18; 8 A. L. J. 5-28; 13 Bom. L. 
K. 4211 14 C. L. J. 238; (1911) 2 M. W. N. 281; 

21 M. L. J. 1145! 38 C. 526 (p. c.). 

05 Ind. Cas. i6ij 48 I. A. 3025 (1921) M. W. 

N. 4491 41 M. L. J. 34 <>; 44 M. 83113 U. P. L. R. 
fP C.) 625 15 L. W. 78; 30 M. L. 1 . 66; 3 P. L. 
T *'..r» 26 C. W. N. 5371 24 Bom. h. R. 629; 20 

A.‘ h. J. 4971 (19*2) A- L R. (P. C.) 123 (P. C.). 


therein not thereby otherwise specially 
provided for. 

This is not, in fact, a transfer by the 
trustee himself for a valuable considera¬ 
tion, though there is little difference in 
principle between a transfer under an ad¬ 
verse execution and a sale by the trustee 
himself, but disregarding that Article 
Article 144 covers the exact case. 
Further, section 10 of the Limita¬ 
tion Act appears also to contemplate 
the exact position: it is in these terms:— 
“ 10. Notwithstanding anything herein- 
. before contained, no suit against a per¬ 
son in whom property has become vested 
in trust for any specific purpose, or against 
his legal representatives or assigns (rot 
being assigns for valuable consideration), 
for the purpose of following in his or their 
hands such property or the proceeds thereof, 
or for an account of such property or 
proceeds, shall be barred by any le: gth of 
time,” audit shows that, where it is sought 
to follow trust property, as in the present 
case, on the ground that the person in 
possession knew that it was trust estate, 
the claim is not barred, excepting in a case 
of assigns for valuable consideration, and 
the exception shows that in that event 
the claim may be defeated by adverse 
possession. The purchaser in the present 
case is clearly within the terms of the 
exception, and consequently he is not 
prevented, by reason of the fact that the 
property was to his knowledge trust 
property after the date of the decree, from 
reiving on the provisions of the Statute 
which limits the time within which suits 
must be brought for recovery. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 

be dismissed with costs. 

w C. A. & N. H. Appeal dismissed 

Solicitor for the Appellant.—Mr. Doughs 
^Solicitor for the Respondent.—Messrs. 

T. L. Wilsqn & Co. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 354 of 1920. 

June 12, 1923. 

Present: —Sir Grim wood Mears, Kt., 

Chief Justice, and Mr. Justice Piggott. 

SHAM BEHARI LAI, and others— 
Plaintiffs—Appellants 
versus 

RAM KALI— Defendant— Respondent. 

Hindu Law—Succession —Stridhan— Daughter's 
daughter v. son’s son. 

According to the Mitakshara School of Hindu 
Law, a daughter's daughter has preferential rights 
of succession to stridhan property over a son's 
son. 

A Hindu daughter taking the stridhan property 
of her mother by inheritance does not take it as 
her own stridhan, but she takes it as a limited 
estate with the remainder after her death to the 
heirs of her predecessor. 

First appeal from a decree of the Sub¬ 
ordinate Judge, Shahjahanpur. 

Messrs. Gulzari Lai, Jang Bahadur Lai 
and Sniva Prasad Sinha, for the Appel¬ 
lants. 

Messrs. Baldco Rant Dave and Lima 
Shankar Bajpai, for the Respondent. 

JUDGMENT. —This was a claim to 
certain property by inheritance. It was 
atone time tne stridhan property of Musam - 
mat Sahodra, and descended after Saho¬ 
dra's death to Musammat Ram Piari, her 
daughter. Ram Piari is now dead and 
the defendant in possession is Ram Kali, 
daughter of Ram Piari. The plaintiffs 
are the sons of one Ganga Din, who 
was a son of Musammat Sahodra. As 
the Trial Court has rightly remarked, 
it is now quite settled law tnat Musammat 
Ram Piari, taking this property by inheri¬ 
tance from her mother, did not take it as 
her own stridhan, that she took it with a 
limited estate, with the remoter after her 
death to the heirs of her predecessor. 

The question for determination then 
is whether the defendant, Musammat Ram 
Kali, as the daughter's daughter of Mu¬ 
sammat Sahodra, is a nearer heir to Mu¬ 
sammat Sahodra than the two plaintiffs 
who are the son's son of that lady. 

On behalf of the respondent it is con¬ 
tended that, under the Mitakshara School 
01 Law, there can be but one answer to this 
question, and that the daughter's daugh¬ 
ter has the preference. In principle two 


other High Courts have undoubtedly affirm¬ 
ed the view that, in such a case as the pre¬ 
sent, we have to look to the stridhan heirs 
of the female in whose hands the prop¬ 
erty was held as stridhan ; vide Suhra- 
manian Chetti v. Arunachelam Cheltl (1) 
and Hurl Doyal Singh Sarmana v. Grish 
Chmtder Mukerjee (2). Moreover, in the 
case of Sheo Partab Bahadur Singh v. 
Allahabad Bank (3), there is a very signi¬ 
ficant remark by their Lordships of the 
Privy Council inserted as a comment upon 
a dictum of the learned Judges of this 
Court who dealt with the same litigation 
at an earlier stage. Their Lordships had 
to deal with property which had been the 
stridhan of a lady named Kailash Kunwar. 
and had passed from that lady to her 
daughter, Janki Kunwai. The main ques¬ 
tion which they had to determine was 
whether Janki Kunwar took that property 
from her mother with a limited estate, 
or whether the property itself remained 
stridhan in the hands of Janki Kunwar. 
Incidently, however, their Lordships dis¬ 
cussed the question of the devolution of 
the property after Janki Kunwar's death, 
and they quote a dictum of the learned 
Judges of this Court, to the effect that, when 
Janki Kunwar died childless, the succes¬ 
sion necessarily went “to the heirs of her 
father.” After quoting this remark their 
Lordships add, “ presumably as the stri¬ 
dhan heirs of her mother iu the absence 
of lineal heirs of the latter.” It seems 
to us quite clear from this passage that 
if their Lordships had had to determine 
the devolution of the property then in 
suit upon the death of Jauki Kunwar, 
they would have looked for the stridhan 
heir of her mother Kailash Kunwar, 
and enquired who those heirs would be 
according to the School of Law to which 
the parties iu that litigation were subject. 
If these were the only authorities before 
us, the point would seem almost too clear 
for argument. A certain difficulty has 


(1) 28 M. 1 (F. B.). 

(2) 17 C. 91 ij 8 Ind. Dec. (n. 9 .) 1152. 

(3) 25 A. 476 at p. 489; 7 C. W. N. 840; 13 
II. L. J. 336; 5 Bom. L. R. S335 30 L. A. 29 
(P. C.). 
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been created by an argument strongly 
pressed upon us by the learned Counsel 
tor the appellants, based upon the decision 
of their Lordships of the Privy Council 
in Sheo Shankar Lai v. Debi Sahai (4). 
The main question which their Lordships 
then had to decide was whether property 
inherited by a female from her mother was 
or was not slridhan in the hands of the 
feaiale who so inherited it. that question, 
as we have already noticed, they answered 
in the negative. At page 471 of the report 
their Lordships say : “the precise ques¬ 
tion, therefore, arising for decision is whe¬ 
ther under Himm Law of the Benares School 
propert. which a woman has taken bv 
inheritance from a female is her stridhan 
in such a sense that on her d,eath it passes 
to her slridhan heirs in tite female line 
to the exclusion of males. that was 
the only question really determin¬ 
ed in the judgment. It must, however, 
be admitted th .t the defendants in that 
litigation were setting up, by way of jus 
tertii , the rights of a daughter of the fe¬ 
male* who had received the property in 
suit by inheritance, and, therefore, a daugh¬ 
ter's daughter of the female who last 
held that property as stridhan with 
full rights of ownership over the same. 
Tlie'.r Lordships decided the case against 
the alleged jus tertii of this daughter s 
daughter. The learned Judges of the 
Madras High Court, in the case which we 
have already referred to, Subramanian 
Chetli v. Arunachelam Chetli (1), discuss- 
jug this point, assumed that the decision 

in Sheo Shankar Lai v. Debi Sahai (4), P ro “ 
ceeded upon a very limited pleading. Thev 
assumed that the right set up by way of 
a jus tertii was the right of the daughter 
as such and that nothing was ever pleaded, 
and nothing was ever decided, about the 
rights of that same female as a daughter s 
daughter. Mr. Mayne, on the other hand, 
in his commentary of the Hindu Law, state 

with full knowledge of the facts, for he had 

himself argued the case before their Lord- 
ships of the Privy Council, that as a matter 
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of fact the difficulty suggested above was 
biought to the notice of their Lordslups. 
but was met by himself in argument by 
a plea based upon a suggested differenti¬ 
ation in the line of descent between differ¬ 
ent kinds of stridhan property. It seems 
sufficient for us to say that the judgment 
of their Lordships of the Privy Council 
in Sheo Shankar Lai v. Debi Sahai ( 4 ) is 
really silent on the particular issue which 
we have now to determine. The question 
which their Lordships set out to decide 
we have already quoted from the judg¬ 
ment itself nnd the decision of that ques¬ 
tion does not determine the appeal before 
the Court. The further question raised 
regarding the result of the appeal iu the 
case of Sheo Shankir Lai v. Debi Sahai 
(4) may be explicable either on the lines 
suggested by the learned Judges 
of the Madras' High Court, or on the 
basis of the settlement made by Mr. 
J. D Mayne in his commentarv. We do 
not think that the argument basen upon 
tiie decision in this case can be allowed 
to outweigh the considered opinion ex- 
piessed upon the same point in the case 
immediately following, that of Sheo 
Partab Bahadur Singh v. Allahabad Bank 
(3), or that we ought, on thegrounds taken 
by*the learned Counsel iii support of the 
appeal, to dissent from the opinions of 
the learned Judge? of the Madras and of 
the Calcutta High Courts in the cases. we 
have already quoted. In our opinion, 
therefore the decision of the 1 w\ Court 
was right; and we dtsnu?& this appeal 

with costs. 

# 

k s. v. &N. u. Appeal dismissed. 


Sts A. 46SJ 13 M. L. J. 330; 5 Bow. L. R. 
8 aS, 7 C W. N. 8311 30 I. A. 202, 8 Sar. P. C. j. 

4G51 (P. c.). 
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UMKI V. SHAH MUHAMMAD. 

LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 89 of 1919. 

December 12, 1922, . 

Present; —Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 

. Musammat UMRI—-Defendant—• 

Appellant 
v;rs us 

SHAH MUHAMMAD —Plaintiff 
—Respondent. 

Civil Procedure Code ( Act V of 1908), s. 151, 

O. XLI, r. 23— Remand, when can be made. 

Although under r. 23 of O. XLI of the Civil 
Procedure Code a remand can only be made on 
the grounds set forth therein, an Appellate Court 

is not confined to those grounds, and has 
inherent power to remand a case for a fresh trial 
on" any other ground, if in the interests of justice, 
it considers it necessary to do so. Various cir¬ 
cumstances may arise under which an Appellate 
Court may not be able to decide a case completely 
and a remand may become necessary in the 
interests of justice. 

Abdul Katim Abu Ahmed Khan Ghaznavi v. 
Allahabad Bank, Limited, 41 Ind. Cas. 598; 44 C. 
929 (F.B.); 2i C.W.N. 877; 26 C.L.J. 49, relied on. 

Miscellaneous second appeal from au 
order of the District Judge, Lyallpur, 
dated the 20th December 1918, reversing 
that of the Munsif, First Class, Ly all pur, 
dated the 10th June 1918. 

Dr. Nand Lai, for the Appellant. 

Mr. Aziz Ahmad, for the Respondent. 
JUDGMENT. —Shah Muhammad, re¬ 
spondent, obtained a decree for resti¬ 
tution of conjugal rights against Mtisam - 
mit Umri, the appellant before us. Ti e 
decree was jiut into execution and Musam - 
mzt Umri objected that as she had 
embraced Christianity the marriage u. had 
been put an end to. The Executing Court 
dealt with the matter somewhat summarily 
and disallowed the application for execu¬ 
tion. T nereupon the decree-holder pieferred 
an appeal to the lower Appellate Court, 
The learned Judge of the Court below, 
considering the judgment of the First 
Court to be wholly inadequate, made 
an order of remand under O. XIJ, 
r. 23. Against that order the present 
appeal was preferred. At the hearing a 
preliminary objection was taken that no 
appeal from the order of remand in this 
case was competent. The question was 
referred to a Full Bench. It has now been 
finally decided* that an appeal does lie from 
•Sec 68 Ind. Cas. 849 (F. B.)—[£</.], 
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the order of remand in such cases. The 
appeal has now come up for decision before 
us on the merits. 

Dr. Nand Dal, Counsel for the appellant, 
Mussammat Umri, has contended that 
the present order was not justified by the 
terms of r. 23 of O. XLI, inasmuch as 
the judgment of the First Court had 
not been set aside on any preliminary 
point by the Court below. It nas been held, 
more than once that an Appellate Court , 
is not confined to the grounds mentioned 
in rule 23 and that if for the ends of justice 
it is necessary to remand a case for a fresh 
trial it may do so on any ether good ground. 
In the case of Abdul Karim Abu Ahmed 
Khan Ghaznavi v. Allahbad Bank Limited 
(1) a Full Bench of the Calcutta High Court 
laid down the rule that the power of re¬ 
mand under section 107, Civil Procedure 
Code, is limited to the case described in 
O. XLI, r. 23, but nothing in that section 
restricts in any manner the - application 
of the principle of inherent power recog¬ 
nised by section 151 of the Code. 

Dr. Nand Lai has cited a number of 
rulings given under the eld Code and some 
pronounced since the coming into opera¬ 
tion of the new'Code, but it will serve no- 
useful pur pose-to discuss all those authori¬ 
ties here. No one oar. deny the fact that, 
so far as r. 23 of O. XLI is concerned, 
a remand may be made on the grounds set 
forth therein but rule 23 is not exhaus¬ 
tive. Various circumstances may iuise 
under which* an Appellate Court may 
not be able to decide completely a case 
ar d it mav think it necessary to order a 
remand n tj.e interests of justice. In 
this case the learned Judge of the Court 
below lias given satisfactory reasons for 
making the order of remand. 

Dr. Nand Lai has also cited some autho¬ 
rities on the question whether the alleged 
apostaev i»- this case had taken place or 
not. We do not think it is necessary 
to deal with this question at this stage. 
The whole question will be gone into by 
the Court of first instance to which the 
case is remanded under O. XLI, r. 23. 

We see no force in this appeal and we 
accordingly dismiss it with cost.. 

z. K .Sc W. c. a. Appca-'dismissed. 

(1) 4T Ind. Cas. 598; 44 C. 929 (!•'. B.); 21 C. W, 
>5.877126 C. L. J.'4y. 
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BAIJNATH RAI V. GOEUL RAI. 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 236 of 1921. 

June 14, 1923. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Sulaiman 
BAT I NATH RAI and others— 
Plaintiffs—Appellants 

versus 

GOKUL RAI and others— 
Defendants—Respondents. 

Purden of proof—Alienation of ancestral prop¬ 
erty, suit to set aside—Plaintiff member of joint 
Hindu family — Defendant, duty of — Practice. 

Where in a suit by a sod to sot aside an 
alienation by his father of ancestral property 
on the ground that the transaction was 
without legal necessity it is either admitted or 
proved that the plaintiff is a member of a joint 
Hindxi family, and that the ancestral property 
had been transferred without the plaintiff’s consent 
and not apparently in lieu of any antecedent 
debt, or at an auction-sale, the burden lies on the 
defendant transferee to justify the alienation, 
[p. 409 , col. 1.] 

Jumna v. Nain Suhh, A. W. N. (1887) 110; y A. 
4').y, 5 lud. Dec. (n. S.) 766 aud Sukhdco Jim v. 
jiiapat Kamat, 54 Ind. Cas. 940; 1 P. L. T. 4y; 
(1920) Pat. 07; 2 U. P. L. R. (Pat.) 39; 5 P. L. J. 
120, discussed and distinguished. 

First appeal from a decree of the Sub¬ 
ordinate Judge, Ghazipur. 

Messrs. Surendra Nath Sen and Dm a 
Shanker Bajfai, for the Appellants. 

Mr. M. L. Agarwala, for the Respondents. 

JUDGMENT.— This is a plaintiff’s appeal 
arising out of a suit for setting aside 
three sale-deeds two of which were 
executed on the 4th ol December 1920 
and the third on the 30th of July 1913, by 
the fathers and grandfathers of the present 
plaintiffs on the grounci that these aliena¬ 
tions ot ancestral property were without 
any legal necessity. There was no sugges¬ 
tion in the plaint that the debts had been 
contracted for any illegal or immoral pur¬ 
poses. 

The defenuants-transferees contested the 
claim mainly on the ground that the debts 
haa been incurred for family necessities 
and were binding on the plaintiffs. It 
was also pleaded that the claim was barred 
by time inasmuch as the plaintiffs were 
not born at the time of the first transfers. 

The Court below found that the plaintiff 
No. 1 was alive at the time when the trans¬ 
fers of 1901 took place and that the two 
remaining plaintiffs were born before the 
execution of the third sale-deed. It ac- 
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cordingly held that the plaintiffs were 
entitled to maintain the suit. It, however, 
dismissed the suit on the ground that the 
burden lay on the plaintiffs to prove that 
the transactions were without any legal 
necessity and inasmuch as the plaintiffs 
had failed to discharged that burden, 
the claim stood dismissed. It relied main¬ 
ly on two authorities, namely, the case 
of Jamna v. Nain Suhh (i) and 
a judgment of the Patna High Court, 
Sukhdco Jha v. Jhapat Kamat (2). 

The plaintiffs have come up in appeal 
to this Court, and, on their behalf, it is 
strongly contended that the burden of 
proof was wrongly laid on them. 

Both the cases referreed to by the learn¬ 


ed Subordinate Judge were cases in which 
the mortgagees were suing to enforce their 
mortgage and were, thereiore, not parallel 
cases. In the first of these two cases all 
that Sir John Edge, C. J., remarked was 
that where a son comes into Court to ask 
relief against a sale effected by his father 
for an antecedent debt, it would be for the 
son to make out a case for the relief asked; 

In the Patna case, however, at page 
948, there is an observation by Sultan 
Ahmad, J., to the effect that the Courts 
have always drawn a distinction between 
a case where the property has passed out 
of the hands of the family by mortgage, 
sale or other alienation by the father, and 
the son sues for the recovery of tlv. same, 
and the case where the mortgagee seeks 
to enforce the mortgage executed by the 
father against the sons who are in posses¬ 
sion of the property. In the former case 
the son must show the grounds on which 
lie seeks to set aside al'enation by the father. 
In the latter, it is the mortgagee who has 
to show how he claims for the re-payment 

of the debt of the father. 

' If the learned Judge intended to lay 
down a general proposition of law that in 
every case where a Hindu son brings ^ a 
suit to recover possession of properties 
from transferees, the burden lies on him 
to prove that the transler was without 
any legal necessity, then we would be 
inclined not to agree with that view. Of 


(1) A. W. N. (1887); 5 l nd Dec. (n.s.) 766. 

2) 54 Iud. Cas., 946; 1 P- T. 49i (1920) 

t. 67; 2 U. P. E. R. (Pat.) 39 ; 5 P. b- J. 120, 
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course, in every case the burden pritna 
facie lies on the plaintiff to establish bis 
case; but where it is either admitted or 
proved that the plaintiff was a member 
of a joint Hindu family, that the property 
transferred was an ancestral property, 
that it had been transferred without the 
plaintiff’s consent and not apparently in 
lien of any antecedent debt or at an auc¬ 
tion-sale, the burden would lie on the de¬ 
fendant-transferee to justify the alienation. 

It is, however, not necessary for us to 
remand the case, for both the parties pro¬ 
duced all the evidence which they intended 
to produce, and no evidence has been shut 
out. We, therefore, propose to consider 
the case on its merits, and, in the circum¬ 
stances, we are of opinion that the evidence 
which the defendants have been able to 
produce is quite sufficient; we, therefore, 
hold that the defendants have discharged 
the burden ot proving that these were good 
transfers. The result is that the decree 
of the lower Court must be upheld. The 
appeal is dismissed accordingly. 

k. s. d. & w. c. a. Appeal dismissed. 


Sooraparaju v. Plndiprolu Veerabhadrudn 
(2)], No prohibition according to Hindu 
Law, (Colebrook Vol. I, pages 315 and 
401). Contracts to sell in future covered 
by Tilakdhari Lai v. Khedan Lai (3). Con¬ 
veyance of non-existent, thing viewed 

Baldeo Pershad Sahu v. A. B. Miller (4); 
Rajah Sahib Perhlad Sein v. Maharajah 
Rajender Kishore Sing (5); Holroyd v. 
Marshall (6); Edward Tailby v. Official 
Receiver (7). In any case cypres doctrine 
should apply (See Pry on Specific Perform¬ 
ance). Contract in respect of sale of land 
to be acquired in future valid (section 54 
of Transfer of Property Act and section 32 
of Contract Act). Widow can relin¬ 
quish her estate to reversioners {Hem 
Chunder Sanyal v. Sarnomoyi Debi (8), 
NobokishoreSarnta Roy v. Hari Nath Sarma 
Roy (9), Bajrangi v. Manoharnika (to). A 
gift or sale by a widow to one reversioner 
is valid [Collector of Masullpatam 
v. Cavaly Vencata Narralnapah (11); Raj 
Lukhee Debea v. Gokool Chunder Chowdhry 
(12)], Reversioners* right can be sold like 
other persons’ property. (Colebroke Book, 
IV Ch, II, section 1 (25) and (27), pages 
315 and 311). 

Sir George Lowndes , K, C., and Mr. 
Raikes, for the Respondents were not 
called upon. 


PRIVY COUNCIL. 

APPEAL FROM THE CALCUTTA HIGH COURT. 

June 4, 1923. 

Present: —Lord Sumner, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ali. 
ANANDA MOHAN ROY — Appellant 

versus 

GOUR MOHAN MULLICK and others 

—Respondents. 

Hindu Law—Transfer of Property Act {I V of 
1882), s. 6—Spes successionis, transfer of, validity oj . 

The transfers of expectations of inheritances— 
spes successions —are invalid both under the Trans¬ 
fer of Property Act and the Hindu Law, and 
contracts for the transfer of such expectations 
in the future, canuot be validly entered into, 
[p. 502, cols, r & 2.] 

Mr. De Gruyther, K. C . and Dr. Majid, 
for the Appellant.—No prohibition against 
contract re expectanc3 r . Expectancy can 
be dealt with under the Mitakshara as well 
as under the Dayabhaga [Ram Niranjun 
Singh v. Prayag Singh (1); Plndiprolu 

(1) 8 C. 138 at p. 145; 10 C. h. R. 66; 4 Itid. 
Dec. (N. s.) 88. 


(2) 30 M. 486 at p. 492; 2 M. L. T. 443; 17 M. 
L. J. 5 ° 5 » 

(3) 57 Ind. Cas. 465; 47 I. A. 239; 39 M. L. J. 
243; (1920) M. W. N. 591; 2 U. P. L. R. (P. C.) 
139; 22 Bom. L. R. 1319; 18 A. L. J. 1074; 25 C. 
W. N. 49; 28 M. It. T. 224; 32 C. L. J. 479; 13 L. 
W. 161; 2 P. L. T. ioi; 48 C. 1 (P. C.). 

(4) 31 C. 667 at p. 674. 

(5) 12 M. I. A. 292 at p. 307; 2 Suth P. C. J. 
225; 2 Sar P. C. J. 430; 20 E. R. 349. 

(6) (1862); 10 H. L C. 19U 33 L. J- Ch. 1931 
9 Jur. (N. s.) 213; 7 L. T. 172; 11 W. R. i 7 ij n 
E. R. 999 - 

( 7 ) (1888) 13 App. Cas. 523; 58 L. J. Q. B. 

75; 60 I, T. 162; 37 W. R. 513. 

(8) 22 C. 334 at p. 361; ii Ind. Dec. (n. s.) 238. 

(9) 10 C. 1102 (P. B.); 5 Ind. Dec. (n. s.) 737 

(10) 35 I. A. 1; 9 Bom. L. R. 1348; 12 C. W. I'T. 
74; 17 M. L. J. 605; 6 C. L. J. 766; 30 A. 1; -3 A. 
L. J. 1 (P. C.). 

(11) 8 M. I. A. 529 at p. 551; 2 W. R. i\ O. 
61; 1 Suth P. C. J. 476; 1 Sar P. C. J. 820; 19 E. 
R. 631. 


( I2 ) 13 M. I. A 209 at p. 22S; 12 \V. R. P. C. 
47; 3 B. L. R. P. C. 57; 2 Suth r. C. J. 275; a 
Sar P. C. J. 518; 20 E. R. =29. 
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JUDGMENT. 

Lord Sumner.—-Three points have been 
argued on these appeals, one by Mr. De- 
Gruyther,the leading Counsel for the appel¬ 
lant, and two others by Dr. Abdul Majid 
the junior Counsel. 

The plaintiff, the present appellant, had 
agreements with three persons, who are 
the respondents,only twoof whom, however, 
appear by Counsel, under which he pur¬ 
ported with great elaboration to purchase 
from them their expectations under the 
Will of their uncle, or alternatively their 
rights as his nephews expectant upon the 
termination of the surviving widows' rights 
in the property of the uncle, and among 
many other purposes, which are recited 
in this agreement for which advances are 
agreed to be made, one, and apparently 
the principal one, was that an appeal- 
might be prosecuted ultimately to His 
Majesty in Council for the purpose of 
establishing a Will which the deceased 
was said to have made. Unfortunately 
their Lordships, affirming the dec’Von 
in the Court below, found that that Will 
was a forgery. That, therefore, reduced 
the expectations of the three respondents 
to their interest in the proprty after the 
widows' rights should come to an end, and 
as a matter of fact after a time one widow 
died and a compromise was entered into 
with the approbation of the Court in res¬ 
pect of the rights of the other widow, the 
effect of which was to accelerate the time 
when the nephews became entitled to the 
inheritance. 

In the present suits in India the Trial 
Judge stated ten issues. The first four of 
those issues were argued and dealt with 
by him. The point in substance upon which 
those four issues turned was whether or 
not the agreements were illegal or void on 
the ground that they dealt with an ex¬ 
pectancy. There were a number of others— 
as a matter oi fact, eleven in all—but the 
remaining seven were not dealt wi th by 
the learned Judge. An application was 
nrade to him that lie should pronounce 
a decree giving e*Yect to his determination 
of the first four issues, which he declined 


entitled to a refund of the amounts which 
he had in fact paid or any of them, and 
another wheher his rights were barred 
by limitation. 

The present appellant was advised that 
his beat course was to obtain an imme¬ 
diate decree Upon the four issues, which 
had been dealt with and appeared at that 
time to be the onty substantial ones, in 
order that he might prosecute his appeal 
to- the High Court, and ultimately to His 
Majesty in Council, and he, therefore,elected 
to abandon all the other issues, whatever 
they might be; in fact, he never called any 
evidence in support of them, and a formal 
order was made upon his petition disposing 
of them all in that way. We are told, 
and very likely it may be so, that at that 
time the advice was largely influenced 
by the consideration that it was still thought 
to be an open question before their Lord- 
ships whether, apart from the Transfer 
of Property Act, it might be held com¬ 
petent to these heirs, accordig to the 
ordinary Hindu Law, to contract to trans¬ 
fer,. and ultimately to transfer their expec¬ 
tation, such as it was, and no doubt, 
if that was the reed point of the litigation 
it was worthwhile to abandon minor 
points in order to get that issue determined. 
Between the time when the decree was 
asked for and obtained and the present 
time there- has been a decision of their 
Lordships’ Board in the case of Harnath 
Knar v. Indar Bahadur Singh (13) and 

although, as it appears to their Lordships, 
it simply re-states what had frequently 
been stated before, the appellant now 
recognises that the last word has been 
so far as he is concerned, about the 
possibility under Hindu Law of such 
an interest being transferred. 

Under these circumstances an application, 

was made to their Lordships by Mr De- 
Oruvther to allow the petition which had 
been presented to the High Court to be 
recalled, and the decree that was made 
upon that petition to be set aside 
Pnd so to allow in some shape or form 
discussion, if not proof, of the remaining 
issues in the case, the object being to show 


to do upon the ground that there remained , . Ind . C as. 629; 50 I. A. 69; (1922) A. 
some issues in the case which had not j {<. ( P c) 103; 9 O. & A. L. R. (P. C.) 270J 
been dealt with, one of them for example, 9 o. L. j. 6 52; . u M. t. J- 37 C. L. J. 3461 
being an issue whether tke plaintiff was 35 A. 179; 27 C. W. N, 9491 18 L. W. 383 (P. 
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othat there were, or might be, circumstances 
in which it possibly could be held that 
the time of the discovery of the illegality 
of the contracts was not the time when the 
contracts were made and the parties knew 
the law or must be presumed to have known 
it, but at a laterdate (whatdate their lord¬ 
ships are not exactly told). It was urged 
that, if such circumstances could be sug¬ 
gested here, a view similar to that which 
the Board took in the case above mentioned 
might be taken in favour of the present 
appellant also. In that case, however, 
there were special circumstances, wholly 
, different from those in the present case, 
circumstances which wereproved in evidence 
and were sufficient for their Tordships 
to act upon and to enable them to say 
that the discovery in the case was later 
than the date of the contract itself. There 
has been no suggestion anywhere in 
the course of the present proceedings 
that any such facts occured as could 
alter the view which must normally 
be taken of the meaning of the 
word “ discovery ” and of the time 
at which that discovery must be held 
to have occurred. Not only so, but it was 
by the deliberate act of the appellant 
himself, for considerations w’hicli at the 
time were very likely wise considerations, 
that he closed the doors to any investigation 
of that issue at all. Their Tordships are 
content to dispose of the first point by saying 
that the additional issues cannot be gone 
into now and that upon the face of the 
matter the appeal must be dealt with upon 
the question whether, either under the 
Transfer of Property Act or under the 
Hindu Taw applying to purchases ■' of 
expectations of inheritances, there is any 
ground upon which these contracts can 
be supported. 

Dr. Abdul Majid has developed these 
points, and his points appear to be two, 
setting aside for the r! oment the Transfer 
pf Property Act, upon the ground that 
it deals with an actual transfer or 
conveyance and not with a contract 
to transfer. It is contended that 

there ip nothing in the reason of 

the thing to prevent two parties, 
who are concerned in the way in which 
these parties were concined, from entering 
.. into a contract for the future sale of future 


expectations. It is admitted that there 
is no authority to be found anywhere 
which supports the view that such a con¬ 
tract is possible, and it is admitted that 
there is authority in India to the con¬ 
trary, the authority in question being 
. the case of Sri Jaganvada Raju Gam v. 
Sri Rajah Prasad a Rao (14) which so satis¬ 
fied the learned Judge at the trial that he 
expressed his assent to the reasoning, 
without further discussion, and the High 
Court in its turn was satisfied also. The 
reasoning of that decision may well be 
summed up first in a quotation from the 
judgment of Chief Justice Wallis, and, 
secondly, in a quotation from that of his 
colleague Mr. Justice Tyabji. 

The learned Chief Justice says, at page 

558 * :— 

“On this question, looked ata part from 
authority, I should not entertain any doubt 
as it seems futile to forbid such transfers 
of expectencies if contracts to transfer 
them are to be enforced as soon as the 
estate falls into possession. In these cir¬ 
cumstances it seems to me that it is our 
duty to give effect to what we consider 
plain provisions of our Statute Taw instead 
of following a course of English decisions, 
which would appear to have been oased, 
from the very first on a regard for long 
established practice rather than 0a prin¬ 
ciple, and to have failed to commend them¬ 
selves to Tord Eldon/* 

Then Mr. Justice Tyabji, at page 559* 
says :— 

“ The Transfer of Property Act does not 
permit a person having expectations of suc¬ 
ceeding to an estate as an heir, to transfer 
the expectant benefits ; when such a trans¬ 
fer is purported to be made, an attempt 
is in effect made by the two persons to 
change with each other their legal positions, 
and an attempt by the one to clothe the 
other with what the Tegislature refuses 
to recognise as rights, but styles as a mere 
chance incapable of being transferred. It 
would be defeating the provisions of the 
Act to hold that though such hopes or 
expectations cannot be transferred" in pre¬ 
sent or future, a person may bind himself 
to bring about the same results by giving 

(14) 29 Ind. Cae. 241 ; 39 M. 554* 17 II. I,. T. 

419; 28 M. L. J. 650; (1915) M . W. N._6i6._ 

# Pages of 39 M.—[£<?.] 
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to the agreement the form of a piomise to 
transfer not the expectations but the 
fruits of the expectations, by saying that 
what he has purported to do may be des¬ 
cribed in a different language from that 
which the Legislature has chosen to 
apply to it for the purpose of eondemningit. 
When the Legislature refuses to the trans¬ 
action as an attempt to transfer a chance, 
it indicates the true aspect in which 
it requires the transaction to be viewed." 

Their Lordships think that they are 
only following out numerous other passa¬ 
ges which have been referred to in earlier 
judgments of this Board when they accept 
that reasoning and that conclusion. It 
is impossible for them to admit the common 
sense of maintaining an enactment which 
would prevent the purpose of the contract 
while permitting the contract to stand 
as a contract, or to see how by appealing 
to section 65 of the Indian Contract Act, 
or to the ' nature of the bargain as 
a mere bargain de futuro, they could 
uphold it as a contract when it is 
a contract as to which, not only must spe¬ 
cific performance be refused under the 
Transfer of Property Act, but as to which 
damages can never be recovered, because 
the contract is not performable contract 
until the realisation of the expectation 
occurs. 

There is another way in which the learned 
Counsel for the appellant puts the point, 
namely, that there is here a contract 
wholly distinguishable from any contract 
as to spes successhne, because, after care¬ 
fully providing for all eventualities, the 
documents deal with the possibility of the 
widows, or one of them, relinquishing their 
life-interests either jointly or severally, 
or selling them to the reversionary heirs, 
in which event from the date of the relin¬ 
quishment or sale, the heirs would become 
the present owners of the estate by right 
of inheritance. It is suggested that this 
provision ought to be read as relating 
to a transaction with strangers, embedded 
in the middle of a much longer contract 
with the parties to this appeal and relating 
to their hopes of inheritance ; in other 
words, that it should be treated as though 
it read : “ Further, if we can obtain 

l,v purchase from total strangers to the 
family a portion of our late uncle s property, 


then we undertake to sell it to you on the 
same terms as those upon which we have 
undertaken to sale our spes successlone ” 
It is not necessary to discuss how far such 
a contract might be supportable, because 
it is quite plain upon the documents that 
this is not such a contract, and, therefore, 
the point, ingenious though it is, is suf 5 * 
ciently dealt with by dismissing it. 

The result, therefore, is that on all the 
points the appeals fail. As they have 
been consolidated in India and before 
their Lordships there will be one set of 
costs only, and the two successful respond¬ 
ents who appear by Counsel will get that 
set of costs, and their Lordships will humbly 

advise His Majesty accordingly. 

w CA Appeals dismissed. 

Solicitor, for the Appellants:—Messrs. 
Chapman Walker and Shephard. 

Solicitors, for the Respondents:— 
Messrs. Watkins and Hunter. ■ 


ALLAHABAD HIGH COURT. 

Civil Revision No. 44 0F J 9 2 3- 
June 19 * I 9 2 3- . . 

Present: —Mr. Justice Daniels. 
RABI PRATAB NARAIN SINGH 
Defendant —A pplicant 


versus 

Mahanth RAM PRASAD BHARTHI 
—Plaintiff- opposite Parit. 

Aera Tenancy Act (11 of 19 0I )» s ; 3p Rwh 
Mher includes produce of grove—SuUby £ewe- 
older for value of fruit wrongfully appropriated 

S liable to render to the zemindar comes within 
lie definition of relit. „o. 

Raghubir JW r. Maiho, 4} Cas ’ 9° 8 ' 15 
K. L J. 62.31 39 A ' ,,^/lucdthe zemindar 

a val^ V of wrongfully appro- 

,ri ^W that the intention of the framers of the 
Kholoo. io W. R- 203 ; .1 B. L. R. *Lii s. >»., 

eferred to. . ■ , 4.1 . 

Civil 1 evision irom an orcer 01 the 

fudge cf the Court of Small Causes, at 

Deorin. . „ ., . .. . 

Mr Harikans Sahai, for the Applicant. 

1 t H i -. _ — J T ’ A 1 1 1 1 /i 1 




the Opposite Party. . . 

JUDGMENT.— This application raises a 

question of jurisdiction. Ike I lwtt,fi 
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is a grove-holder aua the defendant the 
zemindar . The suit was brought on the 
allegation that the defendant being en¬ 
titled to one-fourth of the iruits of the 
grove had wrongfully appropriated one- 
half of the fruits. The suit was filed in 
the Small Cause Court claiming the value 
of the iruits wrongfully appropriated. The 
defence was that the suit was congnis- 
able only by the Revenue Court, being a 
suit contemplated by section 36 of the 
Tenancy Act, and that, therefore, the 
jurisdiction ot the Civil Court was ousted 
by section 167 of the same Act. Section 
36 covers claims by a tenant from whom 
any sum or produce had been exacted by 
his landlord in excess of the amount re¬ 
coverable from him as an arrear of rent. 
The learned Judge of the Court below 
framed an issue on the question of juris¬ 
diction but omitted to decide it. The 
plaintiff’s answer to the objection, how- 
ever, is that the verb 41 to exact” implies 
someth lag which the tenant has been com¬ 
pelled to pav against his will and does 
not apply to*a case m which the landlord 
has gone to the grove and gathered the 
produce for himself. It is not disputed 
that the produce of a grove whicli the grove- 
holder is liable to render to the zemindar 
comes within the definition of rent, this 
naving been held in more than one case, 
c.g., RaghuHr Ral v. Madho (1). The 
dictionary meaning of the verb “to exact’ 
is in accordance with the interpretation 
placed on it by the respondent. The pri¬ 
mary meaniig as given in Murray’s Ox¬ 
ford Dictionary is “to demand and en¬ 
force payment of” : It does not cover 
the direct appropriation of produce on 
the spot. I have been referred to an old 
deei-ion in Gureeboollah Puramanick v. 
Fukeer Mahonted Kholoo (2) in which the 
same view was taken. I have little doubt 
that the intention of the framers of the 
Tenancy Act was to include such a case 
as the present within the jurisdiction of 
the Revenue Court, and if section 3 ^> * ls 
framed, does not cover it, it is merely be¬ 
cause the possibility of such a case was 
not thought of at the time when the sec¬ 
tion was drafted. I must, however, inter- 

(1) 4 1 Ind. Cas. 908; 15 A. I<. J- 6235 39 B. 
605. 

(2) 10 \V. R, 203H B. I,. R. X 1 H J. n. 


pret the section as it stands. 

In the course of the argument an alter¬ 
native plea has been put forward to the 
effect that the suit was excluded from the 
jurisdiction ot the Small Cause Court by 
Art. 35 (n) or Art. 43A of the Second 
Schedule to the Provincial Small Cause 
Courts Act. This plea is an after-thought 
and was not taken in the grounds of 
revision. Moreover, niter reading the 
plaint, I do not find that the allegations 
made therein clearly amount to a criminal 
oftence. The revision, therefore, fails and 
I accordingly dismiss it with costs. 

k.s. d. Revision dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeals Nos. 63, 65 and 66 

of 1921. 

March 13, 1923. 

Present: —Mr. Dalai, A. J. C., and Mr. 

vSimpson, A. J. C. 

BALDEO SINGH and others—Plaint* 

iffs—-Appellants 
versus 

The DEPUTY COMMISSIONER, 
KHERI, MANAGER of JHANDI 

ESTATE AND OTHERS—DEFEN¬ 
DANTS, GUEAB SINGH and 
others—Plaintiffs— Re¬ 
spondents 

Pre-emption — Decree, form of—Equities of 

casg _ Vendee paying off encumbrances — Pre - 

emptor, whether liable to pay — Merger—Sale in 
favour of mortgagee—Mortgage, whether extingu- 

A*pre-emption decree may he moulded in 

accordance with the justice of the case. [p. 508. 

col. 2 1 p. 509 , col.1.] — 1 _ 

Hazari Lai v. Ram Naram, 27 Ind. Cas. 4201 

i 7 O. C. 379 . followed. _ 

The general principle is that a plaintiff suing 
for possession will not obtain an unconditional 
decree in cases where the party in possession has 
satisfied an encumbrance subsisting upon the 
estate at the time he came into possession, 
rp. 509, col. 1.] 

Where, therefore, property subject to the right 
of pre-emption is sold and after the sale, the vendee 
pays off encumbrances on that property, the 
pre-emptor will have to pay not only the purchase 
money, but also the amount paid by the vendee 
on account of the encumbrances, [p. 508, cols. 

1 Moulvie MohamedShamsool Hoodav. Shetvukrav:, 
0 \ A. 7; 22 W. R. 4 ° 9 I 4 B. Iv. R. 226? 3 Sar. 
P. C. J. 4°5 c )» followed. 
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In a ca.se where the ownership o£ mortgaged 
property conies into the hands of the mortgagee 
and the latter wishes to hold up his mortgage 
as a shield against some person who is entitled 
to a decree for possession of the property, the 
question is whether the mortgagee kept the mort¬ 
gage alive at the time when be came into posses¬ 
sion of the equity of redemption or whether 
he allowed it to become extinguished. Ordinarily, 
where the Court finds that it was to the interest 
of the mortgagee to keep the mortgage alive, it 
may assume that he intended to keep it alive, 
[p. yri, col. i.] 

GoUaldas Gopaldas v. Pityunmal Pmnsuhhdas, 
10 C. 1035* 11I. A. i2(>; 8 Ind Jur, 396; 4 »Sar. P. 
C. J* 54 .h 5 Ind. Dec. (N. s.) 692 (P. C\). followed. 

Where, however, a mortgagee became the owner 
of the mortgaged property under a decree for 
specific preformance of an agreement to sell and 
the Court that passed the decree decided that 
the true construction of the agreement between 
the parties was that the mortgage should be 
extinguished, and the sale-deed drawn up under 
the decree contained uo proviso that the mort¬ 
gage was to be kept alive; in a suit for pre-emp¬ 
tion: 

Held, that it could not be presumed that the 
intention of the mortgagee was to keep the mort¬ 
gage alive as a shield against a possible pre-emptor. 
(p. 511, col. 2.] 

Bindeshuri Singh v. Pandit Balraj Sahai, 10 
O. C. 49, distinguished, * 

Appeals from the decree of the First 
Subordinate Judge, Sitapur, dated 29th 
August 1021. 

Messrs. A. P. Sen and H. K. Ghosh, 
for the Appellants. 

Messrs. M. Wasim and Rm' Nagendra 
Nath Ghoshal Bahadur , for Respondent 

JUDGMENT. 

Simpson, A. J. C. —This judgment deals 
with three appeals. There were four suits 
in the Court below, which were dealt with 
in a single judgment. The facts of the 
case tire very complicated, but neverthe¬ 
less they raise in a singularly clear and 
simple form an important question vf law, 
whi* h 111a v be stated thus:— 

A property subject to a right of pre¬ 
emption is sold. After the sale the vendee 
pays off encumbrances on that property. 
Ought tl is payment to be included in the 
purchase-money specified in the decree 
for pre emption ? 

Apparently, the question is one of first 
impression. No case directly in point has 
been cited at the Bar. Our decision is 
that it ought to be so included. 

Coming to the facts of the case, fot r suits 
we e brought for pre-emption. One has 
been dismissed, and that dismissal lias 


not been appealed. In the case of the 
other three, appeals have been filed by the 
plaintiffs. They obtained a decree for 
pre-emption, but they were called on to 
pay not only the price mentioned in the 
sale-deed, which is Rs. 90,000, but an 
additional sum in respect of the encum¬ 
brances satisfied by the vendee, the total 
amount of which in all three appeals 
amounts to Rs. 75,584-9-8. The appeals 
relate to this added money only. The sale- 
deed was executed cn 12th November 1919. 
It was executed by the Court itself, the 
Subordinate Judge of Sitapur, on behalf 
of eight persons in execution of a decree for 
specific performance of a contract of sale. 
I11 order to understand the facts of the 
case it is necessary to look at this 
pedigree:— 


JAGAT SINGH 


Ahlad Manna 
Singh Singh 


Fouji 

Singh 


i 


Girwar Sandhan 
Singh Singh 


Niranjan 

Singh. 


Soblia 

Singh 


Champa t 
Singh 


Baldeo Singh, Madho Singh. 

defendant defendant 
No. 4. Ho. 3 * 


I’itain Siu: h 


Lahari Singh. 


1 


Raghu Singh Bhundhar Singh, Madhu Singh 

dead. I 

Umrao Singh, 
plaintiff. 



Sheo Singh 


Bhagwant Singh, Sheo Bakhsh 
P. \v. No. 2., Singh, dead, 
defendant No. 5 


Ram Singh, 
plaintiff. 


Balram Singh, 
plaintiff. 


1 


Sanwal Singh Achal Singh 


k 


Nage Singh, 
dead. 


Snraj Bali Singh, 
defendant Ho. 2. 
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Of ths eight persons, on whose behalf the 
sale-deed was executed and who are con¬ 
sequently the vendors, four appear in the 
pedigree, namely, Suraj Bali Singh D. No. 2, 
Madho Singh D, No, 3. Baldeo Singh. 

D. No. 4, and Bhagwant Singh D. 
No. 5. The other four were the 
three sons - and the widow of Durga 
Baklish vSingh, an assignee. Their names 
are Madho Singh, Ratan Singh, Ganga 
•Bak? sh Singh and Musanunat Avadh 
Knar. The vendees under that sale-deed 
were Raj Raghubar Singh, the talnquar 
of Jh mdipurwa, and the Deputy Com¬ 
missioner of Kheri as Manager, Court of 
Wards of Majgain estate, the property 
of Raj Mangal Singh. In order to under¬ 
stand how this sale-deed came to be exe¬ 
cuted it is necessary to go back to 14th 
January 1867. This is' the date of a mort¬ 
gage executed by Achal Singh, Sobha 
Singh and Champat Singh (all of whom 
will be found in the pedigree) in favour of 
one Bhagwant Singh. This mortgage-deed 
comprised the whole of the propertj r in suit 
with unimportant exceptions. The amount 
of the mortgage-money was Rs. 3,000. 
The rate of interest was 2 per cent, with¬ 
out specification whether this rate was 
payable monthly, yearly, or for the entire 
period, during which the mortgage might 
remain in force. The mortgagee entered 
into possession of the mortgaged property, 
we do not know exactly when. * He was 
entitled to do this under Ids n ortgage and 
to obtain both the usufruct of the property 
and the interest in addition. 

In 1897 a suit for redemption was in- 
stitut d by the representatives of the 
original mortgagors. The plaintiffs found 
it necessary to raise a loan to meet the 
expenses of the suit and also the redemp¬ 
tion money uhich they would have to 
deposit. Therefore, on the 3rd March 
1898. the earliest mortgage-deed in favour 
°f Durga Bakhsh Singh was executed. 

It was for Rs. 7,000 and the property 
hypothecated was the entire village of 
Mustafabad. On the 14th September 1 808 
the Subordinate Judge granted the plaintiffs 
a decree for redemption. There were 
three successive appeals from this decrc-e. 
i \Q first was decided on 30th January 
1 goo; the second on the nth April 1002 
by. ths Judicial Commissioner; and the 
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third on the 27th July 1306, by the Privy 
Council. The Judicial Commissioner had 
decided that the 2 per cent, rate of interest 
was annual. Very shortly after his deci¬ 
sion, the plaintiffs executed a deed of gift 
in favour of Durga Bakhsh Singh from 
whom they had borrowed Rs. 7,000 four 
years earlier. It will be convenient to 
state here exactly what property belonged 
to the original mortgagors of the mort¬ 
gage of i 867 . Champat Singh, Achal Singh, 
and Sobha Singh were the proprietors of 
Jrd of the Tihar estate. Apparently, there 
had been some ancient partition and 
their Jrd share was represented by— 
One-third of village Tihar, 

The whole of village Narharpur, 

Do. do. Mustafabad, 

including the 
hamlet of 
Richhauna, 

One-half of do. Pipra. 

This is what was conveyed b}' the sale- 
deed now under pre-emption. At the time 
the deed of gift was executed, only Champat 
bingh of the three original mortgagors 
was still alive. Achal Singh was represented 
by Suraj Bali Singh, Sobha Singh was 
represented by his two sons, Madho Singh 
and Baldeo Singh. But Baldeo Singh was 
not a party to this deed of gift There- 
fore wfiiat was gifted was £rd of 14 annas 
of Tihar, 14 annas of Mustafabad, 14 annas 
of Narharpur and what is called ia annas 
of Pipra, the J share being apparently 
treated as 16 annas. Although tin’s is 
a deed of gift, there is no reason to suppose 
that the intention oi the executants was 
to benefit Durga Bakhsh Singh at their 
own expense. Their object was to save 
some par of the property. Accordin pJ y 
it was provided that the donee was to pav 
oft the mortgage of 1S67 and should then 
restore the*rd share of Tihar to the donors 

The rest of the property he was to keen" 
Durga Bakhsh Singh proceeded to mort¬ 
gage the property by means of some of 
the deeds with which we are directly ccn 
cerned. There are eigh t of these deeds 

they were called A. B. C ,D, E, f G l, I 

- "'f , etl St3t ment le«t.-rim' 

1 ms been followed m the judgment at r ages 
73 and 83, where the details of I : c ,1of u . 
meats are given. The follow-:,- f.-bJe crn> 
prises the.se two tablets:— 
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1 

Claim reference 
in D Ts writ¬ 
ten statement 
and 

Exhibit No. 

Date of 
mortgage. 

Name of 
mortgagor, 

Name of 
mortgagee. 

Amount of 
mortgage 
money. 

Amount 

now 

claimed 

Village 

charged. 

Amount of 
charge. 

A Ex. A. 5 P- 45 
(«) 

30-5-1904 

Durga 

Bakhsh 

Singh. 

Raja Ram 
Ajtidhia Pra¬ 
sad and 
Data Din 

5,000 

11,265-3-8 

( Mustaf a- 
) bad, 

(. Pipra 

9 . 279 - 13-9 

1,985-5 11 

B. Ex. A. 15 p. 
26 in 

26-6-1902 

do. 

Hari Ram 

2,400 

6 , 33 6 - 8 -o 

Narharpur 

6,336-8-0 

C. Ex. A. l6p. 

6-2-1903 

do. 

do. 

400 

2,000-0-0 

do. 

2,000-c-o 

3 / 






r Narhar- 

6,776-4-9 

D. Ex. A. 18 p. 

48 

19-8-1905 

do. 

do. 

3,000 

11,507-0-0 

} P u * 

) Mustafa- 
(. bad 

4 > 73°’ ii '3 

E. Ex. A. 10 p. 

6-1-1906 

do. 

do. 

600 

2,191-8-0 

/ Narlia- 
S pur 

1 Mustafa- 
(, bad 

1,290-8-8 

5 ° 






900-15-4 

F. Ex. A. 20 p. 

52 

31-7-1906 

Champa t 
Singh 
Madho 
Singh 
and Bal- 
deo Singh 

do. 

2.250 

7.725-0-0 

Tiha: 

7.725-0-0 

G. Ex. A. 26 p. 

46 

I 1 - 12-1904 

Champat 

Singh. 

Tika Ram 

3 oo 

1,413-0-0 

do. 

c Mustafa- 

1,413-0-0 

27,222-4-11 

H. Ivx. A. 2 p. 

7 - 7-1902 

| 

Durga 

Bakhsh 

Singh. 

Raj Mangal 
Singh 

Raj Raghu¬ 
bar Singh, 

' Raj Debi 
Bakhsh 
Singh. 

1 

8.948-13-0 

l 

33,046-60 

) bad 
(. Pipra 

5,824-1-1 


It will be seen that, six of these documents 
were executed by Durga "Bakhsh Singh, 
the earliest on 26th June 1902, the latest 
on 6th January 1906. The other two 
mortgages I* and G, related to the village 
of Tihar, which the original owners had 
retained. All these deeds with the excep¬ 
tion of G were executed between the decree 
of the Judicial Commissioner dated 11th 
April 1902, and the decree of the Privy 
Council dated 27II1 July iqc6, and even 
the deed G must have been executed before 


the decision of the Privy umne 
because it is dated only four days after it 
The decree of the Privy Council was that 
'i trreat deal tr ore money ought to be paid 

forr exemption. Itfollowcd that the proper- 
ty had not been validly redeemed and 
the mortgagees resumed possession, 

Bakhsh Singh, Raj Raghubar Smgh, an 
■Rai Manual Singh then borrowed Rs. 40,000 
f^m th? Ahahlbad Bank and depend 
4.1.:- c,, m in Court. But it was held by 
Judicial Commissioner that this payment 
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was not sufficient, and it became necessary 
to institute a regular suit, which ended 
in a decision by the Privy Council in May 
1912, that the deposit should be accepted. 
While this litigation was pending Durga 
Bakbsh Singh, together with Champat Singh, 
who was still alive, Suraj Bali Singh, who 
represented Achal Singh, and Madho Singh 
and Baldeo Singh, sons of Sobha Singh, 
executed an agreen ent for sale in favour 
of Raj Raghtibar Singh and Raj Mangal 
Singh. 

On 1st May 1915 a suit for sepecific 
performance was filed on foot of this contract 
and on 28th August 1917 a decree was 
passed for specific performance, which was 
confirmed by the Judicial Commissioner 
on 8th July 1919. The sale-deed now in 
suit was executed in execution of this 
decree on 12th November 1919. By that 
time Raj Mangal's estate was in charge 
of the Court of Wards, and the Court of 
Wards proceeded to clear off these mort¬ 
gages. It will be remembered from the 
table that Hari Ram was the principal 
creditor. His receipt given to the Court 
of Wards in respect of deeds, B, C, D, 
E, F, is printed at page 169. The Court 
of Wards was responsible for only J of these 
debts. The other half was paid by Raj 
Raghubar Singh, who executed a mortgage 
for that purpose. This is printed at page 
166. As regards the deed A a suit was 
brought on foot of this deed and a decree 
for sale was obtained on 25th July 1911. 
The property was saved at the last moment 
by a payment under O. XXI, r. 80, which 
provides for setting aside the sale by pay¬ 
ing up the decree-money. The Court of 
Wards paid off the whole amount due on 
both A and G in cash. The deed H was 
not paid, because it was due to the vendees 
themselves. 

We are now in a position to take up the 
main question for decision, which is one 
of law. The learned Counsel for the appel¬ 
lants divided his argument into two parts. 
In the first place, he took his stand absolute¬ 
ly on the Statute, Pre-emption in Oudh 
is regulated by Chapter II of the Oudh 
Eaws Act (XVIII of 1876). Section Io pro¬ 
vides that, when any person proposes to sell 
any property in respect of which any persons 
nave a right of pre-emption, he shall give 
notice to the persons concerned of the price 


at which he is willing to sell such property. 
Section 13 provides that any person entitled 
to a right of pre-emption may bring a suit 
to enforce such right on the ground that 
no due notice was given. Section 14 
provides that if the Court finds for the 
plaintiff, the decree shall specify a day on 
or before which the purchase-money shall 
be paid. The argument is that a pie- 
emptor has an absolute right to get a decree 
for pre-emption on payment of the actual 
sale-price and that the Court has no power 
to make any addition whatsoever to this 
price. Against this position the respondents 
set up the justice of the case. For example, 
let the property be worth Rs. 12,000 and 
let there be an encumbrance of Rs. 8,000 
upon it. The market-value of the property 
so encumbered is Rs. 4,000. A vendee 
purchases the property for Rs. 4,000. He 
then pays off the encumbrance. It is 
manifestly unjust that a pre-emptor, on 
payment of Rs. 4,000 should be giver 
possession of the property unencumbered 
worth Rs. 12,000. Moulvie Mohatned 
ShamsoolHoodav. Shewukram(i) is perhaps 
the leading case in India ,which embodies 
this principle (The decision of the Calcutta 
High Court iu the same case is reported as 
Svud Mahomed Shumsool Hooda v.Shewuk 
Ram (2) ). One R had an only son, who 
predeceased him, leaving him surviving 
a widow D and two daughters. One of 
the daughters married A and died child¬ 
less, the other married L, who died leaving 
an only son Sewak Ram, the plaintiff in 
this suit. The widow D sold a part of the 
estate to Shamsool and the suit was brought 
for declaration that the sale is not binding 
on the plaintiff. There was a deed, which 
was construed to be a Will, and it was held 
that this gave the widow D a life-estate. 
The suit w r as brought during her lifetime 
for a declaration that the plaintiff w'ould 
be entitled to the property on her death. 
The Court of trial gave the plaintiff a decla¬ 
ration but on condition of his paying the 
whole of the purchase-money. The High 
Court decided that this condition could >i> t 
be supported. But, and this is the point 
which concerns us here, it was held, that 

(1) 2 I. A. 75 22 W. R. 409; 14 B. h. R. 2261 
3 Sar. P. C. J. 405 (P. C.). 

(2) 14W. R. 315. 
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the plaintiff must re-pay the sum of 
Rs. 14,000 representing a mortgage, which 
was made in order to discharge the encum¬ 
brance created by H, the last male owner, 
and some bonds, because this mortgage 
was redeemed by money paid into Court 
by the defendant. Both the parties ap¬ 
pealed to the Privy Council. It was 
said in that judgment: “The only ques¬ 
tion that remains, then, is whether the 
plaintiff is entitled to the decree of the 
High Court as it stands, or whether he is 
entitled to it without the burden of paying 
off the Rs. 14,000. On the whole, their 
Lordships are of opinion that the judgment 
of the High Court was right; _ that this 
mortgage of Rs. 14,000, subsisting upon 
the estate at the time of the sale, and har¬ 
ing been paid by the purchaser, it is equit¬ 
able that, when the plaintiff reclaims the 
estite, credit should be given to the pur¬ 
chaser for the payment of the mortgage, 
which otherwise the plaintiff himself would 


have to meet. " 

We attach importance to the wording 
of this decision. It appears to lay down 
a broad principle of equity, and it is free 
from the complication of a salvage lien, 
which figures in some of the other cases. 
This decision has been frequently followed. 
The cases are collected in the footnote 
at page 369 of Glioses Mortgage, 4th Edi¬ 
tion. Nilo Pan.luraitg v. Rama Pitlojt 
(3) and Syamalarayudu v. Subbarayudu (4) 
may be instanced as extreme cases of the 

application of the rule. . . . 

The existence of the principle is not 
disputed bv Counsel for the appellants 
nor has he denied that the payment of 
these mortgages may have created a 
liability, which will rest on him after he 
has obtained possession of the property 
uider the pre emption decree. But he 
argues strenuously that any such equity 
between himself and the vendee must 
bi worked out 111 a separate suit, lie 
-ays that no equitable doctrine can oust 
I,,. Statute, that his statutory right is 
to obtain a decree for pre-emption on the 
rayment cf the purchase money and nothing 
aure The answer to this contention is 


that a decree for pre-emption is a decree 
for possession [as appears frem O. XX, 
r. 14 (1) (£)], and that all decrees for posses¬ 
sion are subject to the same equitable 
rule, which we have quoted from Moulvie 
Mohamed Shamsool Hooda’s case (2). 
We no not attach any such sanctity to the 
pre-emptor's right, to be given possession 
as would be involved in saying that 
the Court in granting a pre-emption decree 
is precluded from moulding the relief 
according to the justice ot the case. Per 
this at least there is some authority Hazat l 
Lai v. Ram Naraln (5). That was a suit 
for pre-emption. It was a case of fore¬ 
closure, not of sale, but we do not think 
that that makes any difference. In that 
case, the amount, which was found to he 
due in respect of the mortgage at the time 
the decree was made absolute, was 
Rs. 1,883-11-3. Thepre-emptorclaimed to 
p^e-empt upon payment of that sum only. 
But the defendants claimed two fthei 
items. One was a payment, which they 
had had to make to the superior proprietor 
after foreclosure on account of arrears 
of rent. It was said “Apart from tie 
language of section 12 it appears to me 
clear that these pre-emptors were tinker 
an obligation to reimburse to Manr.i Ram’s 
representative any sum paid by Manni 
Ram on account of the arrears of rent 
accruing for any period prior to the time 
of his getting possession after foreclosure.’* 
It was said, “ The plaintiffs-pre-emjjtors, 
who are claiming by this suit to find them¬ 
selves placed in the situation in which 
Manni Bain stood at the time l e obtained 
foreclosure, cannot avoid any liability to 
which Manni Ram was then subject. 

It was also pointed out that the payments 
were in the nature of salvage, because the 
superior proprietor had a decree, ard had 
applied for execution by sale of the unoer- 
proprietary tenure itself, lhese arrears 
of rent were added to the mortgage money. 
Of course, they cannot be regarded as 
forming part of the mortgage-money, be¬ 
cause the expenditure was incurred after 
lore closure in the capacity of owner, not 
of mortgagee in possession. This case, 
therefore, is authority fer the proposi¬ 
tion that the pre-emption decree may he 


(*) 9 B. 3515 Ind. Dec. (N. S.) 24. 

21 M. 143S 7 Ind. Dec. ( N « s ) 457 * 
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moulded in accordance with the justice 
of the case. If this is once conceded, the 
only remaining question is, whether justice 
ought to be done, once for all, as a condition 
precedent to the pre-emptor’s obtainii g 
possession of the property, cr whether he 
ought to get a decree for possession at the 
price mentioned in the sale-deed, the vendee 
being relegated to a separate suit in which 
he would appear as a plaintiff asserting 
his right as a mortgagee under the doctrine 
of subrogation. It seems unnecessary to 
lay down any hard and fast rule on this 
point. The general principle is that a 
plaintiff suing for possession will not 
obtain an unconditional deciee in cases 
where the party in possession has satisfied 
an encumbrance subsisting upon the estate 
at the time he came into possession, which 
otherwise the plaintiff himself would have 
to meet. There may be cases in which 
a Court would hold that the vendee 
had paid off encumbrance in bad faith cr 
improvidently, and would refuse to add 
this payment to the money payable under 
the pre-emption decree. Or the interests 
of third parties may be involved. But we 
are satisfied that the general rule does 
apply to pre-emption decrees like other 
decrees for possession of property. 

After this decision it becomes unnecessaiy 
to discuss the doctrine of salvage. All 
that remains is to condsider each item of 
the defendants-responderts' claim in order 
to see whether it is equitable that the pre- 
emptcr should be called upon to reimburse 
the vendee. 

Taking the mortgage-deeds in order:— 

A. This is very clear, because if the 
Court of Wards had not paid up this deciee 
the property would have been sold. 

. The point taken with regard to B 
is that, when the mortgagee sued for posses¬ 
sion, the matter was settled by compro- 
mise, and that the compromise was entered 
into after the suit had been brought fer 

pertorniance - The suggestion is 

left^ntS m ° rtgagors had no real interest 

ed to 1 h n pr °P er ^y that they had contract- 

Lsumed ;w d Vu therefore ' 11 is »ot to be 

proper one ha Tt ^ heiP Compromise was a 
P ?iv 7 ° 1 ne - J t is suggested that the decree 

might have been resisted by the Court 


of Wards on that ground. There appears 
to be no force in this contention. A suit 
for specific performance is not a convey¬ 
ance ary more than the contract itself, 
which it seeks to enforce. The defend¬ 
ants in that case were the only possible 
defendants, and it is to be noted that 
both parties in the present appeal claim 
under these defendants. It would have 
been impossible for the Court of Wards 
to impugn a compromise entered into by 
their predecessor-in-interest and it would 
have been impossible for the pre-emptor 
to do so if he had received a notice in tin e 
and had promptly pre-empted the sale. 

C. Here there was not an actual suit 
but there was a xotice of suit and the in¬ 
terest was compound. But, apart from 
these considerations, we have.aliefdy 1 eld 
that any payment of an encumbrance, 
which the pre-emptor would have had 
to pay, ought to be added to the pre-emp¬ 
tion money. 

D. This is a suit of further charge on 
documents B and C. They could not be 
redeemed unless this was redeemed. 

K. In this case there was a decree for 
sale. 

F. Herethe mortgagee was in possession 
and could not be got out except by paying 
him off. 

G. It is argued here, that the Court 
of Wards could have disputed the decree, 
because the mortgagor had won in the First 
Court on 30th Januarj- 1917. The judg¬ 
ment tor specific performance was given 
on 2^'tli August 1917. The mortgagor 
did not appear in the Appellate Court 
aud a decree was given against him on 
1st November 1917. We do not think 
that there is any thing in this contention. 
There was a decree absolute under the 
mortgage. The Court of Wards could not 
have attacked that decree 011 any ground 
except fraud, which is not to be presumed. 
Tnere is another feature, however, about 
this payment. It may appear singular 
that there are no reported cases of a vendee 
claiming to add the payment of encum¬ 
brances to the pre-emption price but no 
doubt, as a rule, the vendee with the pos-.i- 
bility of pre-emption hanging over him 
is in no hurry to clear off the encumbrances 
He waits until his title has become inJe. 
feasible, or until a suit iV.-r pre-emption has 
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actually been brought, and in the latter 
case he abstains from paying off the en¬ 
cumbrances. 

The facts of the present case are very 
unusual. This sale-deed was executed by 
the Court itself, in execution of a decree 
for sped he performance of the contract 
of sale, and the vendee was the Court of 
Wards.* The vendee might well have 
imagined that a sale-deed executed by the 
Outt contained no flaw and that it would 
be safe to act upon it. It seems probable 
that the idea of pre-emption had not occur¬ 
red to the Court of Wards. The pre-emption 
suits were instituted just in time, nearly 
a year after the date of the sale-deed, 
and all the payments, with the exception 
of this one G, were made before the notice 
of the suits. But the Court of Wards 
admittedly received notice on 20th July 
1920 (see paragraph n of the written 
statement on page 6) and tlii s payment w as 
made on 31st July 1920 We do not 
think, however, that tins fact stands in 
the way of the equitable principle. 1 lungs 
move slowly in the Court of Wards and no 
doubt the wheels had been set in motion 
lor many weeks before toe actual paymei t 
took place, and continued to revolve suffi¬ 
ciently long after the receipt of notice to 

result in this payment. t 

Lastlv, B. This stands on a different 

footing from the other encumbrances be- 
HJO l lfc> . , . 1. „ ,laoc thPTlKP ves. 


[1923 

nii-CrRi, - . 

mortgage alive as a shield against the pre¬ 
empts or against any other mortgagee one 
would expect them to say so in the sale- 
deed itself. But there was a reason why 
this should be omitted from the sale-deed. • 
That reason is to be found in the judgment 
in the suit for specific peiformance. The 
passage I refer to is printed on page no 
of Part III—“ The plaintiffs (the preser t 
veodees-resp(.ndents) also claim the princi¬ 
pal and interest due on the mortgage- 
deed dated the 7th July 1902, which is 
for Rs. 8,948-13-0, executed by Dutga 
Bakhsh Singh in favour of plaintiff No. 2 
(Raghubar Singh) and latter's brothers. 

This deed.was already in existence on 

the date of the agreement. It cannot be 
included in any of the six items constitut¬ 
ing the price, R>. 90,000, enumerated 
above in dinting the words 01 the agree¬ 
ment The omission of any reierence o 

this mortgage-deed in the ag^ement is 
a ciear indication of the intention of the 
parties to the agreement that 14 " 1ot ^° f 
form any part of the price Rs. qO.ooo. Of 
course, the patties must have known that 
as soon as the plaintiffs became absolute 
owners as purchasers oi the property in 
suit, the mortgage would be extinguished 
I theretore, decide that nothing can be 
allowed to plaintiffs on account of this 
mortgage towards the price Rs. 90,000. 
The item is referred to in the appella.e 

x r a 1 r/MnmiQsioner 


That mortgage was " ot 'J' h August 1908, 

“ d u yg. w£h 

as a subsisting whe ther any portion 

Tit s' co s deration, if paid, was applied 

to the redemption of thc- moitgage or to 

the expenses connected with the liti 
^tior Rising out of the claim for redemp- 
tinn The mortgage of the 7th July 1902, 
1 evidently treated as a separate trans- 
TtloT Had the plaintiffs ^intended to 
tike ere ait lor the money due on that 
mortgage out of the sale consideration pay¬ 
able to the defendants-vendees it is rot 

unreasonable to presume that they would 


Tuly 1902. » was for Rs. 8 . 94 8 -( 3 -°. 

L amount which has now swelled to 
rc ?? 046-6-0. It was executed in favour 
of the two vendees and their brother Raj 
Pebi Bakhsh Singh. This brother is 
dead and the vendees are his heirs. T 
rate of interest was 12 annas per cent 
per mensem compound interest wi 1 ■ " 

v rests The period was 5 years, I hat 
Liod* expired on 7th W 7 ** 

accordingly tie smt by the nmrtg^ees 
on foot of tins mortgage became barred 
on 7th July 1919- '{be date of the 

deed is 12th November 1919- ^ ^ 
brought bv the mortgagees on foot ot tnte 
mart”ace would have been barred by hnu- 

t rdion. ° Again. looking to the s^eed 

(it is Exhibit A 35 at page 161) it will ” e 
ieen that there is no mention n\ this mort¬ 
gage. If the vendees wished to keep t Js 
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have expressly said so in terms not capable 
of being misunderstood. The cash pay¬ 
ments referred in the agreement were pay¬ 
ments made in connection with the litiga¬ 
tion arising out of the claim for redemp¬ 
tion and the expense incurred directly 
or indirectly by the persons claiming re¬ 
demption and the mortgage-deed above 
referred to has rightly been excluded from 
the account. " It was in execution of the 
decree belonging to this judgment that the 
s ale-deed was executed. The j udgment may 
rightly be looked at in construing the sale- 
deed. It must be held that the learned 
Subordinate Judge, when he executed 
this sale-deed, intended to draw it up in 
accordance with the judgment of the Judi¬ 
cial Commissioner's Court and to exclude 
this item.. The respondents, therefore, are 
in this position. When they brought their 
suit for specific performance they claimed 
to have the sale-deed included. They de¬ 
manded that the amount of their mortgage - 
money should be deducted from Rs. 90,000, 
which was the price of the property. This 
relief was refused to them on the ground 
that it was not a part of the contract of 
sale. In refusing this relief, the Court 
of Trial came to a finding that the intention 
of the parties was that the mortgage should 
be extinguished. The remarks in the j udg¬ 
ment of the Judicial Commissioner are not 
so clear, indeed we find some difficulty 
in construing them, but this much is clear 
that it was held that this deed was rightly 
excluded from the account. This is a case 
where the ownership of the property itself 
has come into the hands of the mortgagee 
and the mortgagee wishes to hold up his 
mortgage as a shield against some person, 
who is entitled to a decree for possession 
of the property. In all such cases the 
question is whether the mortgagee kept 
the mortgage alive at the time when he 
came into possession of the equity of re¬ 
demption [Gokaldas Gopaldas v. Puranmal 
Premsukhdas (6)] or, whether, ho allowed 

Zhlr^u° mQ , ex ^ u o u isued. In England, 

™ le s of conveyancing are very 

tS ^^ 1Sthemvariable P ractice to taw 

the mortgage assigned to trustees f^r the 

* 12 pW ? 351 11 1 A 126 j 8 Ind. Tur. * Q 6 * 

* bar. P, c, 5 Ind Dec> (n s} 6 j 9 ^* p> 39^ 
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express purpose of keeping it alive. 
This is never done in India and the 
Courts have usually looked to see 
whether it was to the interest of the 
mortgagee to keep his mortgage alive, 
and, it they found it to be to his interest, 
they have assumed that he did intend 
to keep it alive. But there is no room 
for such an assumption here. The sale- 
deed was executed after a Court had decided 
between the parties that the true construc¬ 
tion of their contract was that this mort¬ 
gage will be extinguished. The Appellate 
Court had said nothing to the contrary. 
The sale-deed was then drawn up contain¬ 
ing no proviso that this mortgage was to 
be kept alive. We hold that the mortgage 
was extinguishd. 

We come to no decision as to the effect 
of the fact that the mortgagees' remedy 
was barred by limitation at the time of the 
sale. But it may well be that, if he had 
tried to keep the mortgage alive, he would 
have failed to do so for that reason. The 
Court of Trial in dealing with this item 
has not given any reason beyond referring 
to Biiiicshuri Singh's case [Bindeshxiri 
Singh v. Pandit Balraj Sahai (7)J. The facts 
of that case were that the Deputy Commis¬ 
sioner, as Manager of the Court of Wards, 
sold to the defendant certain villages, one 
of which was previously held by him under 
a usufructuary mortgage, the amount of 
which was deducted from the sale-price. 
The plaintiffs, as under-propriertors, claim¬ 
ed pre-emption. The vendee set up various 
defences and one of them was th? t he was 
entitled to hold possession as usufructuary 
mortgagee. The question was said to be 
one of difficulty. There was nothing in 
the sale-deed about the prior mortgages 
hel i by the vendee. But it was not denied 
that, when the property was sold, he had 
three mortgages; one this possessory one. It 
was decided that there had been no intention 
to keep this mortgage alive, and that the 
vendee could uot set up the usufructuary 
mortgage in answer to the claim for posses¬ 
sion made by the pre-emptors. So far 
the decision certainly gives no sun port 
to the learned Subordinate Judge. “But 
it is true that the judgment in B^ndeshuri 
Singh s case (7) went on to decide how 
much the pre-emptor was to pay. The sate- 

(7) io O. C. 49. 
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deed gave the sale-price at Rs. 1,25,771 
out of which Rs. 67,469 was left *co 
the vendee for payment of certain en¬ 
cumbrances, which were set forth in the 
sale-deed. The balance was not paid in 
cash, because the nominal sum due after 
satisfying the encumbrance was accepted 
by the vendee as a discharge from any claim, 
which he had on the property. It is not 
clear why the sum was called nominal. 
The difference between Rs. 1,25,771 and 
Rs. 67,469 is Rs. 58,302. It was held that 
the pre-emptor -must pay more than 
Rs. 1,25,771 because the intention of the 
parties was that the vendee should pay 
off whatever might be due on the other 
encumbrances and should receive whatever 
was due on his own mortgages. It appear¬ 
ed that the amount due both on the other 
encumbrances and on his own had been 
calculated up to the same date in 1902, 
probably 6th August 1902, the day on which 
the sale was sanctioned by the Board 
of Revenue. As a matter of fact, the sale- 
deed was not signed until the 5th January 
1904. It was decided that the pre-emptor 
would have to pay the amount actually 
paid by the vendee for redemption of four 
prior mortgages together with the amount 
due to the vendee under his own mortgages 
upon the date of which he got possession 
of the property. It might appear at first 
sight that this decision is directly in point 
with regard to the main question of law, 
which is decided in the earlier part of this 
judgment. Perhaps it does lend some sup¬ 
port to our conclusion. But the reason 
we have not referred to it as an authority 
is this. The decision in Bindeshnn 
Singh's case (7) proceeds on an ascertain¬ 
ment of what was the true sale-price agreed 
on between the parties. The sale-deed 

gave the price as Rs. I, 25 » 77 * nlac i e 11 P °* 
two items, namely, Rs. 67,469 due on 
certain tncumbrai ces and the balance due 
to the vendee on his own mortgage.. It 
was held that on a proper construction, 
the price was whatever was actually due 
on these encumbrances and the mortgage 
at the date of the sale-deed. In the present 
case our decision proceeds on a different 
ground, namely, that the pre-emptor is 
Lound to recoup the vendee for any pay¬ 
ment made by him to discharge any encum¬ 
brance 01 the property, which the pre- 


emptor would otherswise have had to pcy r 
himself. . ■’ ; . , 

Coming back to the question of deed Hi, 
and the distinction between that deed and 
Bindeshuri Singh’s case (7), the distinction. 
is this, that in Btndeshuri Singh’s case (7), 
it was the intention of the parties that the» 
vendee sholuld retain in his own hands 
a sufficient sum out of the sale-consider¬ 
ation for the satisfaction of his mortgage,. 
The contrary was the intention in the case 
before us. In both cases the parties intend¬ 
ed that the mortgage should be extinguish-: 
ed. But in Bindeshuri Singh’s case\j). the 
extinction was to take place by the vendee 
paying himself out of the sale-consideration, 
and, consequently, the pre-emptor who was 
taking the property free of encumbrance, • 
had to pay that part of the sale-consider¬ 
ation. In the case before us the intention 
of the parties was that the mortgage should 
be extinguished without any payment, 
and, consequently, the pre-emptor is not 
called upon to pay off this encumbrance. 

It may appear hard on the vendees that 
their mortgage should be extinguished with¬ 
out their having received any payment . 
for it, but it appears to us that this was ; 
what’they tried to obtain and failed to . 
obtain in the suit for specific performance, . 
and that they are now barred by some- 
thin° of the nature of res judicata. This 
at least is clear that this item cannot be 
regarded either as a part of the price 
or as a subsisting encumbrance of which 
the vendee can claim payment. 

There remains another point, ine 
mortgages B, C, D, E, and E were 
paid half by the Court of Wards in 
cash and half by Raj Raghubar Sm S h 
bv means of a mortgage in faiour ot 
Hari Ram, who was himself the mortgagee 
under these deeds. This mortgage has 
not been paid off. It a Exhibit A-22 
dated 29th January imo at.page 166 of 
Part III The result of the decree of the 
Court below is that the pre-emptor is 
saddled with the payment of Rs. 14,881, 
which Raghubar paid to Han Ram, while 
he also finds his propeity encumbered 
with the mortgage Exhibit A-22. One 
of two things must be done. Either 
it must be declared that the pre-emptor 
takes the property free of the mortgage 

Exhibit A-22 or he must be relieved frem- 
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the payment of Rs. 14,881, which were 
borrowed on the security of this mortgage 
and which were employed in paying off half 
of the deeds B, C, D, E andF. The mort¬ 
gagee, Hari Ram, is not a party to this 
appeal, so it is impossible for us to declare 
that the property is free of his mortgage. 
The decree must, therefore, be modified 
by relieving the pre-emptors of this pay¬ 
ment. 

The appeals succeeded in respect of the 
whole of the deed H and in respect of half 
of the deeds B, C, D, E and F. It entirely 
fails in respect of the deeds A and G. 

Appeal No. 63, which relates to suit 
No. 72 , is allow d to the extent of 
Rs. 30,038-2-3, and the pre-emption decree 
in that suit is conditional on the deposit 
of Rs. 38 , 375 - 5 - 4 * The Appeal No. 65, 
which relates to Suit No. 71, is allowed 
to the extent of Rs. 12,064-2-9 and the 
pre-emption decree in that suit is condi¬ 
tional on the deposit of Rs.. 71,575-2-0. 
The Appeal No. 66, which relates to suit 
No. 70, is allowed to the extent of 
Rs. 5,824-1-1 and the pre-emption decree in 
that suit is conditional on the deposit of 
Rs. 7,607-12-5. All these deposits must 
be made in Court for pajmientto the defend¬ 
ant No. 1 within six months from the date 
of this decree. As regards costs in the 
Court of Trial, the order of that Court 
is maintained. Parties will pay and receive 
costs in this Court according to their success 
and failure. 

Dalai, A. J. C. —I agree. 

Appea s partly allowed; 
and partly dismissed . 

; K. S. D. & Z. K. 
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Successive applications , whether Permissible- 
Limitation on the right. 

There is nothing to prevent a succession of execu¬ 
tion applications directed against persons who are 
ascertained to be, or believed to be partners in the 
particular venture out of which the decree has 
arisen. But if there has been a previous appli¬ 
cation, in which there has been a definite decision 
affecting a particular piece of property, or a par¬ 
ticular person, and from that decision nothing 
has been done by way of appeal or institution 
of suit, if either of these methods were available, 
that decision is a final decision between the par¬ 
ties; and if in any subsequent proceedings, the 
point again becomes material, the parties are 
bound by that previous decision, and the matter 
cannot be re-opened, [p. 516, col. a.] 

Letters Patent Appeal from a judgment 
of Mr. Justice Wallach (differing from 
that of Mr. Justice Walsh), and published 
as 65 Ind. Cas. 295, confirming a decree 
of the Subordinate Judge, Banda. 

Mr. A. P . Dube, for the Appellant. 

Mr. Lalit Monan Banerji, for the Re¬ 
spondent. 

JUDGMENT. —On the 9th of April 1915 
a firm, Bhairon Prasad and Mahadeo, 
borrowed Rs. 2,500 on a promissory-note, 
the money having been lent by one 
Gajadliar. On the next day the firm bor¬ 
rowed a similar amount from another firm, 
and both these notes subsequently were 
purchased by Kanhaiya La!, the respon¬ 
dent in this matter. On the 10th of August 
1916 Kanhaiya I v al brought a suit for the 
recovery of the Rs. 5,000 and interest. 
On the 28th of November 1916 the suit 
was compromised by one Mangli Prasadv 
At that date Mangli Prasad had a younger 
brother, Pliul Giand, and a still younger 
brother, by name vSuraj Karan, who was 
a minor. Mangli Prasad, purporting to 
act as a member of the firm, agreed in 
writing to pay Rs. 6,120 in^certain instal¬ 
ments, assented to the insertion of the 
usual default clauses, in the compromise 
and set aside certain immoveable property 
which he declared to be hypothecated to 
the due discharge of this debt. In the 
document of compromise he stated that 
Pliul Chand and Suraj Karan were his 
brothers, and he spoke of them as joint 
owners with himself in the property speci¬ 
fied at the foot of the deed, and also as 
members of the firm. That compromise 
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was embodied in a decree of the 28th of 
November 1916. Kanhaiya Lai, no doubt, 
was confident that he had got a decree 
which, if default were made, could 
readily be put into execution. Default 
was mode and on the 30th of July 
the respondents applied for execu¬ 
tion. On the 8th of August they asked 
for an injunction restraining the 
transfer of or creation of charges over 
this property, and on the 18th of August 
this property was attached. On the 8th 
of September, and again on the 12th of 
September, Phul Chand for himself and 
his younger brother filed two applications. 
The first application was to set aside the 
decree. The second application was to 
set aside the attachment .on the ground 
that the property sought to be attached, 
and which was the subject of hypothe¬ 
cation in the compromise decree, was 
wholly and entirely the property of Phul 
Chand and Suraj Karan, and the firm had 
no concern with it at all, and that they, 
the two younger brothers, were separate 
from Mangli Prasad. Objections were 
lodged by the respondent on November 
3rd and 10th and amongst these objec¬ 
tions the present respondent stated that 

it was not uecessarv in the suit to disclose 

* 

the names of all the persons who were 
the partners. He further stated that 
Mangli Prasad had acted throughout as 
karUi of the joint Hindu family; that he 
and his two brothers were joint; that the 
business was the business of the family, 
and the property compromised in the 
compromise decree also property of the 
joint family. The grounds of the aupli- 
cation of the 12th of September alleged, 
as we have stated, a separation by Pliul 
Chand and Suraj Karan from Mangli Prasad, 
it gave no date of that separation and no 
particulars other than the assertion that 
as the result of that separation Mangli 
Prasad had been given a block of property 
elsewhere as his share, whilst they had 
got other property comprising in er alia 
the property sought to be taken in exe¬ 
cution. 

It appears from the very scanty record 
that lies before us, that the learned Sub¬ 
ordinate Judge apparently grouped the 
two applications of the 8th ana 12th of 
September together. We have studied 


1 * 9*3 

with great care, ar\d with tte assistance of 
Mr. Dube and Mr. Lalit Mohan Banerji, 
the order that he passed, because it is 
agreed that, if it should transpire that lie 
in fact decided as a relevant matter that 
which at a later stage (in May 1919) the 
learned Subordinate Judge was again ask¬ 
ed to decide, the decision of Mr. Justice 
Walsh, to which we will refer Is ter, will 
be the decision to be preferred. 

The exact text of the order sheet is to 
be found at page 931 of 19 A. L. J. [Phul- 
chand v. Kandhya Lai (1)]. 

The order sheet of the 6th of September 
1918, runs as follows': 

“The decree-holder has obtained a simple 
money decree against defendant No. 1, 
that is, firm Bhairou Prasad and Maha- 
deo. The present objectors were not part¬ 
ies to the decree. Mangli Prasad appeared 
for the firm. These obj ectors are brothers 
of Mangli Prasad. They were never 
disclosed in the plaint as partners. The 
property" attached has not been proved 
to be the property of the firm. Under 
the circumstances, attached property must 
be the property" of the objectors as well as 
that of the judgment-debtor. Mangli Pra¬ 
sad representing the firm. Ordered 2 1 3rds 
share in the property attached be released; 
parties to bear their own costs.” 

Now it is necessary to consider what 
the parites were contending for. Kan- 
haiya Lai, the decree-holder, wanted the 
attachment of property which under the 
compromise decree had been hypothecat¬ 
ed by the eldest of the three brothe;s on 
the assertion that it was proper t/ which 
belonged to the firm and that the three 
brothers constituted a joint family. Ihe 
order of the Judge involves, first of a.l, 
a finding by him that the statusof the family 
had undergone a change. He evidently 
accepted the story of Phul Chand and 
Suraj Karan that there had been a separa¬ 
tion He appears to have believed what¬ 
ever evidence was put before him that 
there status had altered from that 
o! joint tenants to tea ants-in-com- 
hioi because he treated this property 
not ’ as the objector wished it to be 
treated, as belonging wholly to them, 

(1) 65 iud. cas. 295; *y a.l, J- 923; 4 -; A 

13 0 * (1922) A. 
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but treated it on the basis that each 
brother had an ejuai ou e-third share. He 
most have decided that the two younger 
brothers were not partners in the firm, 
and he also decided clearly that it was 
not proved that the property, though re¬ 
presented by Mangli Prasad to be the prop¬ 
erty of the firm, was not in truth the prop¬ 
erty of the firm. It is on those findings, 
erroneous as they may have been, that 
the order of September 6th, 1918 was based, 
and its propriety cannot be challenged 
now. The decree-holder, dissatisfied as he 
may well have been, did not appeal from 
that order, nor did he, under O. XXI, r. 63, 
make this question as to wnether that 
property comprised in the compromise 
decree belonged to the firm or not, a matter 
for a suit. It \s said that the decree-holaer 
could not have appealed; but we are by 
no means satisfied with that. We can¬ 
not decide that matter because it is con¬ 
ceded tint he certainly had a right to pro¬ 
ceed under O. XXI, r. 63. Instead of taking 
a course in which there would have been 
regular pleadings and definitely formulated 
issues, he, on the 14th of September, ap¬ 
plied to the Judge for review ana submit¬ 
ted to tne Judge that the order of the 6th 
of September was an erroneous one and 
asked for a reconsideration of the matter. 
The learned Subordinate Judge is said 
to have taken no steps in this matter 
until the 3rd of May 1919, on which day 
he passed an order saving that he had al¬ 
ready decided that the objectors were 
not parties to the decree, and the property 
not proved to be the property of the firm, 
that there was no new ground disclosed 
for a review, and that there was no mis¬ 
take apparent on the face of the record. 
On those grounds he dismissed the ex parte 
application. Thereupon, two days later, 
the decree-holder made an application ask¬ 
ing that the liability of the opposite parties 
might be determined, and that leave might 
be given to execute the decree against 
them. On the 23rd of June 1920 the 
Subordinate Judge disposed of that ap¬ 
plication, holding that the order of the 
6th of September 1918 did not operate 
as. a bar to this application, and that it 
mi»ht be entered upon and decided. He 
we it into the evideice on either side and 
an order favourable to Kauhaiya 


I/cj. 1 , the present respondent. The objectors 
appealed to this Court and the matter 
was considered by Mr. Justice Walsh 
and Mr. Justice Wallacli, on August 9th 
1921. There was a. difference of opinion 
between them, Mr. Justice Walsh coming 
to the conclusion that the order of the 
6th of September 1918 had involved issues 
on which decisions had been given 
and that by the application of the 5th 
of May 1919 the respondents were seek¬ 
ing to re-open questions which had become 
final. Mr. Justice Wallach was of opinion 
that the order of the 6th of September 
1918, did not exclude an application 
under O. XXI, r. 50 (2). 

It is in these circumstances that the 
matter has come up before us, and the 
question for our determination is, ought 
the Subordinate Judge to have entertained 
the application of the 5th of May 1919; 
or ought he, without going into the 
evidence on the merits , to have held him¬ 
self precluded by virtue of the previous 
struggle between the parties which wascoti- 
cluded by the order of September 6th 1918. 

We are of opinion that the judgment 
of Mr. Justice Walsh is to be preferred, 
for these reasons. The position of the 
respondent when he first sought to obtain 
execution was as follows:—He could have 
limited his execution to the partnership 
property, relying upon the fact that ser¬ 
vice had been duly effected upon Mangli 
Prasad, a partner. Pie might also have 
proceeded personally against Mangli Prasad. 
So. that he had a dual remedy by the mere 
fact of service on Mangli Prasad, that 
is, a remedy against the whole of the prop¬ 
erty of the partnership; and a remedy 
against the personal property and person 
of Mangli Prasad. Because of the form 
of the compromise decree the respondent 
naturally sought the property therein point¬ 
ed out that he proceeded under O. XXI, 
r. 50 H); and we regard his application 
as being limited exclusively to property 
which lie believed, on the representations 
ot Mangli Prasad, to be partnership- prop¬ 
erty, certain of being attached. 'When, 
i i reply to the attachment n\ the 1 8th 
ot August, Phul Chand and S- i<.j Karan 
filed applications, the Judge Ufore allowing 
execution had to be satisfied that the prop¬ 
erty sought tobe attached WuS the property 
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of the partnership. Having regard to 
the form which the applications of the 
8th and 12th of September took and the 
form of the objections of November 3rd 
and 10th by the plaintiff, it would appear 
that, incidentally, but nevertheless necessary 
to the determination of this question whe¬ 
ther tne property was the property of 
the partnership, was the question of the 
status of the family and the membership 
of the firm, and the Judge by the terms 
of his order sheet and by the statement 
made by him when dismissing the appli¬ 
cation for review, does undoubtedly show 
that he dealt witn dl those three matters. 

As regards the order of the 6th of Sep¬ 
tember 1918, as we have already said, 
nobody in either Court has had a good 
word to say for it. It appears to us to 
be erroneous; but the decision may have 
been a right one, inasmuch as it must 
have been dependent upon evidence pro¬ 
duced before the Subordinate Judge, 
which is not before us. The respondent 
complains that, by that erroneous order 
of the 6th of September 1918, he has been 
grievously injured, and that having paid 
money for the promissory-notes which 
formed the basis 01 the action, and having 
obtained a compromise into which no 
other business man would have entered, 
has been by trickery and process of law 
deprived of this recourse against what he 
still undoubtedly believes to be partner¬ 
ship property, and property of a joint 
Hindu family. Mr. Justice Walsh, in his 
judgment, took the line that the respondent 
was himself largely to blame for this and 
we feel there is some force in that obser¬ 
vation, because it was unwise ot him, having 
got what ne considered to be plainly a 
perverse decision of the 6th of September 
to apply for a review to the same Judge. 
His proper course, if he took the view that 
the order of the 6th of September was 
not appealable, was to institute a suit 
and have the matter carefully and pro¬ 
perly thrashed out. He did not do that, 
and such issues as can fairly be presumed 
to have necessarily been before the Sub¬ 
ordinate Judge and to have been decided 
bv him, have been finally oecided, whe¬ 
ther such issues were rightly or wrongly 
decided. That was the position on the 
yth of Afcy, and wc have already said that 


we are of opinion that on that day the 
learned Subordinate Judge in going into 
the matter on the application under O. XXI, 
r. 50 ( 2), was going over, as regards some 
of the issues, the same ground which the 
previous Judge had decided. 

It is quite true, as the responoent has 
pressed upon us, that successive steps 
may be taken in execution; that is to say, 
there is nothing to prevent several appli¬ 
cations being made, directed against 
and linked into partnership of private 
property. There is nothing to prevent 
a succession of applications directed against 
persons who are ascertained to be, or be¬ 
lieved to be, partners in the particular 
venture out of which the decree has arisen. 
The limitation, however, that is imposed 
on all these applications is that, if there 
has been a previous application, in which 
there has been a definite decision ahect- 
ing a particular piece of property, or parti¬ 
cular person, and from that decision 
nothing has been done by way of appeal 
or institution ot suit, if either of these 
methods were available, that decision is a 
final decision between the parties; and 
if, in any subsequent proceedings, the point 
again becomes material, the parties are 
bound by that previous decision, and the 
matter cannot be re-opened. To that 
extent, and that extent only, is there limi¬ 
tation on the successive applications in 
execution. We think that the objection 
which was taken to the learned Subordi¬ 
nate Judge going into this matter on the 
9th of May, which was that he was going 
to cover, as regaros material matters, points 
which had b.en discu seu > and settled 
finally between the parties in September 
1918, was a right objection, and he ought 
not to have entertained the application 
ot May 9th. 

The result, therefore, is that we set aside 
the order of this Court and also the order 
of the Court below, ana in lieu thereof 
we dismiss the application presented by 
the respondent Kanhaiya Lai under O. 
XXI, r. 50 (2). Under the circumstances, 
we leave the parties to bear their own 
costs throughout. 

k. s. d. Application allowed. 
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OUDH JUDICIAL COMMISSIONERS 

COURT. 

First Civil Appeal No. 55 of 1920. 

November 10, 1922. 

Present: —Mr. Daniels, A. J. C. and 
Mr. Dalai, A. J. C. 

Mirza YAQUB BEG and others— 
Defendants—Appellants 

versus 

Mirza RASUL BEG and others— 
Plaintiffs—Respondents. 

Muhammadan Law —Waqf— Deed of waqf, 
construction of —Waqif old and infirm —Waqf 
of cash, whether valid —Sw« to set aside waqf— 
Limitation Act [IX of 1908), Sch. I, Art. 91 — 
Limitation bat apparent on the face of it—Duty 
of plaintiff. 

The principles of law applicable to a parda- 
■nashin woman cannot be extended to a man on 
the ground that he happens to be old and not 
in robust health, [p. 526, col. 1.] 

Asghar Ali v. Delroos Banoo Begum, 3 C. 324; 
3 Sar. P. C. J. 749 3 Suth. P. C. J. 444 ; 2 Ind. 
Tur. 601 j 1 Ind. Dec. (N. s.) 794 (P. C.). re¬ 
ferred to. 

According to Muhammadan Law a waqf of cash 
is valid, [p. 528, col. x.J 

Ameer Ali, Vol. I, p. 246 (4th Edition) and Tyabji, 
pp. 574; 578 and 579 (2nd Edition), followed. 

Abu Sayid Khan v. Bakar Ali, 24 A. 190 ; A. 
W. N. (1902) 1, referred to. 

When a suitor an application is, on the face of 
it, barred, it is for the plaintiff or applicant 
to satisfy the Court of the circumstanoes which 
could prevent the Statute from having its ordi¬ 
nary effect, [p. 527, col. *.] 

Puma Chandra Mandal v. Anukul Biswas, 

2 Ind. Cas. 844 ; 36 C. 654 at p. 657, followed. 

In a suit to set aside a waqf it was found that the 
executant of the deed of waqf was in a position 
to exercise a free and unfettered judgment with 
full knowledge of what he was doing. On an 
interpretation of the deed, it appeared that the 
executant had appointed himself mutwalli, that his 
possession of the waqf property continued with 
him as be ore and that he had declared that he 
would in his lifetime perform every waqf duty 
and not incur any such expenses or make any 
such private transfer for household pt» poses 
in respect of the waqf property as might tend to 
reduce it: 

Held, (1) that the deed of waqf was not vitiated 
by undue influence and was binding on the plaint¬ 
iffs! [p. 527, col. 1.] 

Wajid Khan v. Ewaz Ali Khan, 18 C. 543 • 

18 I. A. 144 ; 6 Sar. P. C. J. 46; Rafique & 
Jackson's P. C. No. 123 ; 9 Ind. Dec. (n. s.) 
364 (P. C.), Sital Prasad v. Parbhu Lai, 10 A. 
335; A. W. N. (1888) 221 ; 6 Ind. Dec. (n. s.) 
360, Bai Manigavri v. Narondas Callian - 
das, 15 B. 549 ; 8 Ind. Dec. (N. s.) 371, Laksh- 
m\ Doss v. Roop Laid, 30 M. 169 ; 17 M. L. J, 

19 ; 2 M. L. T. 4 (F. B ), distinguished. 

(2) that not haying been .executed under undue 
influence, the period tp set it aside started from 



the date of execution and the suit was, therefore, 
time barredj [p. 127 col, f.) 

(3) that the waqf was not invalid for want of 
possession because the executant's declaration 
in the deed was sufficient to prove a change in 
the nature of possession, [p. 527, coL f.] 

Ameer Ali, Vol. I, pp. 236, 237 (4th Edition), 

referred to. 


Appeal from the decree of the Subordina te 
Judge, Lucknow, dated 31st August 1920, 
Messrs. Af. Wasim, H. Hussain and 
Har Dayal, for the Appellants. 

Messrs. Niamatulla and Muhammad 
Ayub, for the Respondents. 


JUDGMENT, —The plaintiffs, Rasul Beg 
and Saif Beg, sued in the Court of the Sub 
ordinate Judge of Lucknow on 7th June 
1918 for the recovery of their share of the 
assets of one Habibullah Beg, who was 
their brother. The suit was partly decreed 
and in consequence the defendants have 
appealed to this Court. 


Habibullah Beg had several brothers 
and sisters, but for the purpose of this suit 
it is sufficient to mention that he had 
three brothers, Karim Bakhsh, elder than 
himself, and the plaintiffs, Rasul Beg and 
Saif Beg, younger than himself. The 
present defendants are the sons and grand¬ 
sons of Karim Bakhsh. Karim Bakhsh, 
Habibullah Beg and Rasul Beg carried on 
a joint business up to 1902, which was 
closed till 1910 when the three brothers 
separated under the terms of a compromise 
tiled in Court in a partition suit instituted 
by Karim Bakhsh and Habibullah Beg 
against Rasul Beg. As regards this business 
the case of the plaintiffs was that Rasul 
Beg seperated and Karim Bakhsh and 
Habibullah cairied on the business and 
that, therefore, Habibullah bad a share in 
the business at the time of his death on 
8th February 1918. Karim Bakhsh had 
died os 2nd July 1914. The learned 
Subordinate fudge held that Habibullah 
had a share in the business, but refused 
to include any share of the business assets 
in the decree granted by him to the plaintiffs 
on the ground that the plaintiffs hail not 
proved the amount of Habubullali's share 
in the business. No cross-objection has 
been made on behalf of the respondents 
against tins finding, so it is not ne-ca'rry 
to enquire in this appeal whefch?* Habib- 
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ullah continued to be a partner in the 
firm of Karim Bakhsh & Co., or not after 
1910. 

There are four lists attached to the plaint; 
List A of the immoveable propeity of 
Habibullah ; List B of the stock in trade 
at the shop ; List C of articles in Habib¬ 
ullah’s house at Nayagaon, and List D of 
cash of Habibullah under the control of 
the defendants. 

The suit was dismissed with regard to 
the properties in lists B and C. As regards 
theproperty i.iL’.stA, the defence contained 
in paragraph 37 of the* written statement 
was that the immoveable property mention¬ 
ed by the plaintiffs in that list had been 
endowed by Habibullah (with the excep¬ 
tion of properties entered at Nos: 6, 

7 and 8) with cash amounting to Rs. 50,000 
under a deed of waqf dated 29th July 1911 
and registered on 31st July 1911, for re¬ 
ligious and charitable purposes. As re¬ 
gards the houses described at Nos. 6, ? an 8 
of List A, the defence was that they were 
made over by Habibullah to his wife, 
M usammal Bano Khatun, in lieu of her 
dower-debt. The suit was originally filed 
on 7th June 1918 when Musammat Bano 
was alive. She died on 21st March 1919 
and her brother Mirza Babban Beg was 
substituted as a defendant in her place. 
He was subsequently made a plaintiff to 
the suit at his request. The lower Court 
decreed possession of these houses to Babban 
Beg and grounds of Appeal Nos. 32, 33 and 
34 attack this portion of the lower Court’s 
decree. 

During arguments, however, at the re¬ 
quest of the appellants’ Counsel, the follow¬ 
ing proceeding was recorded by Court. 
Counsel for the appellants stated: “ Pro¬ 
perties Nos. 6, 7 and 8 in List A w-ere the 
subject of a gift by Habibullah to his wife 
Musammat Bano. We now 7 admit that 
we have no claim to them and grounds 
Nos. 32 to 34 of the petition of appeal 
may accordingly be considered dropped. 
The appeal, therefore, as regards these three 
houses will fail against Babban Beg. 

The questions in appeal hav e thus narrow¬ 
ed to the effective character or otherwise 
of the waqf of 29th March 1919 and to the 
liability of the defendants to account 
icr the income of Habibullah’s properties. 
No mention of the waqf was made in the 


plaint and the liability of the defendants, 
Mirza Yaqub Beg and Ismail Beg, to account 
for the income of Habibullah's properties 
was alleged on grounds mentioned in 
paragraphs 10, it and 12 of the plaint; 

“ 10. {(1 ) That the said Mirza Habibullah 
Beg’s age exceeded Joo 3 r ears at the time 
of his death, he having become blind 
of weak intellect and almost deaf froni a 
long time. He was absolutely illiterate. 

“ (&) That Mirza Yaqub Beg and Mirza 
Ismail Beg remained in one and the 
same house with Miiza Habihtilkh Beg, 
up to the time of his death. They had 
a joint mess with him and a mukhtarnama 
also had been executed in their favour. 

“ (c) That prior to the decision of the Court 
in 1910 and after the said decision Mirza 
Habibullah Beg was entirely in the power 
and under the control of the afore-named 
persons who also continued to be his 
advisors. 

“ 11. That the income accruing frem 
the immoveable property owned by 
Miiza Habibullah Beg, and the profit 
of his share arising from the trading firm 
used to come into the hands of Mirza Yaqub 
Beg and Mirza Ismail Beg. The money 
in cash owrned by the said Habibulkh 
Beg was also brought under their control 
and taken possession of, in various ways 
and on various occasions, by the said 
two persons. On account of the aforesaid 
three items a considerable sum owned 
by Mirza Habibullah Beg used to be under 
the possession, custody and charge of the 
said muhhtars, who have on the strergtn 
of their position as mukhtar*, misapprvvpn- 
ated the same on the pretenc of spending 
the same over the firm and meeting other 


icpenses. , 

“12. That as general agents, the .cja 

ersons were liable under law to render 
-count of the profits arising from the firm, 
leincom accruing from the immoveable 
roperty, and the cash and to pay up what^ 

ver be found due from them 
In short, it was alleged that Yc qub Beg 
„d Ismail Beg, who died on the 24th 
>ctober 1918 during the pendency of the 
nit, were agents of Habibullah Beg and a 3 
uch liable to render accounts to the plamt- 
Ts Rasul Beg and Saif Beg, who were heirs 
f Habibullah Beg to the extent of 12 
naas as brothers and to Balkan Beg to 
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the extent of 4 annas as heir of the widow 
of Habibullah Beg. 

After the waqf was set up as a defence 
in the written statement the plaintiffs in 
the replication denied the fact of the prop¬ 
erty being waqf and denied the valid¬ 
ity of the waqf on grounds contained 
in paragraphs 56 to 59 of the replica¬ 
tion :— 

"Paragraph 56. At the time when the deed 
of endowment is said to have been execut¬ 
ed, Mirza Habibullah Beg had no capacity 
for understanding a transaction. He was 
quite illiterate, old, blind, and of weak 
intellect. He was almost deaf. The said 
Mirza used to live with the defendants. 
Mirza Yaqub Beg and Mirza Ismail Beg, 
and had a common mess. The said defend¬ 
ants were ever present with him and they 
had brought him entirely under their con¬ 
trol. Under the circumstances, if the 
defendants having forged or got affixed 
by Mirza Habibullah Beg his mark on any 
deed, got the same registered, then neither 
Mirza Habibullah Beg was nor the plaintiffs 
are bound thereby. 

• ‘ Paragraph 57. The deceased ancestor was 
ever under the control and in the power 
of the defendants, Mirza Yaqub Beg and 
Mirza Ismail Beg, and they were his general 
agents and advisors. The said ancestor 
had no capacity for taking any advice 
nor did he ever get any independent advice. 

"Paragraph 58. Mirza Habibullah Beg so 
long as he lived remained in proprietary 
possession of the entire property in suit. He 
never acted in any way as might show that 
the propelty had been endowed, nor had 
he any capacity for doing any work. 

" Paragraph 59. Even if the deed of 
waqf set up by the defendants, be proved, 
still it does not create any waqf.” 

Upon these considerations it will be 
found that three of the issues framed and 
decided by the learned Subordinate Judge 
arise for decision by this Court. 

" Issue No. 4. Had the defendants 
Yaqub and Ismail control over the property 
and cash of Habibullah as his agents ? 
If so, are they accountable to the plaintiffs, 
or his heirs and to what extent ? 

“ Issue No. 5. Did Habibullah execute 
a deed of endowment of his free will and 
accord 011 the 29th July 1911 ? If so, is it 
valid and binding upon the plaintiffs ? 


510 

" Issue No. 7. Is the suit barred by 
limitation ? 

As already noted, Habibullah separated 
from his brothers, and possessed separate 
property, on 4th April 1910, and if it is 
proved that a valid waqf, was made by 
Habibullah on 29th July 1911 there would 
be no assets left of Habibullah at his death 
for which the defendants Yaqub Beg and 
Ismail Beg would be accountable. For 
this reason the question of importance 
to decide is that of the binding character 
or otherwise of the waqf. 

The respondents* learned Counsel, Mr, 
N amatullah, in opening his case stated 
that the respondents did not allege that 
Habibullah was under any < disability 
or that he was incapable of executing 
the deed with full understanding of its con¬ 
tents. What the respondents urged was 
that he was surrounded by the defendants 
and that they had complete mastery over 
his affairs, and in consequence of this and 
of his physical infirmities and to someextent 
has mental weakness he depended entirely 
on them, and, therefore, if any deed was 
executed by him, it must have been obtained 
from him by the excercise of undue influence 
and cannot be, therefore, upheld. The 
learned Counsel declared this to be the inter- 
pretation of paragraphs 56 to 59 of the re¬ 
plication quoted above. As regards burden 
of proof, Counsel relied on section in of the 
Evidence Act which lays down that where 
one person stands in a position of active 
confidence to the other the burden of prov¬ 
ing the good faith of any transaction bet¬ 
ween them lies on him. This, however, only 
applies so far as the transaction was bet¬ 
ween the parties and was intended to 

A 

benefit the defendants. The case for the 
plaintiffs was argued ^ery much as if this 
deed were a wift of the property to Yaqub 
Beg and Ismail Beg. It will be necessary 
to examine later on how far this is the case. 
It was suggested that the form of a waqf 
was given to a transaction which was 
really a gift either to conceal its real nature 
or because Yaqub Beg and Ismail Beg 
could not have pursuaded Habibullah Beg 
to make a gift in their favour. The 
latter suggestion is purely an assump¬ 
tion not supported by reference to any¬ 
thing in the record. In feet the case pul- 
forward by the plaintiffs has been that 
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Habibullah was so much a puppet in the 
hands of . these two nephews of his that 
they could have induced him to agree to 
anything. If the principle of section 16 
of the Contract Act applies, the burden 
of proving good faith will lie on the de¬ 
fendants only if the transaction is consider¬ 
ed by the Court to be unconscionable. 
The argument 011 behalf of the plaintiffs 
was, that this section was not applicable 
because the transaction was not a con¬ 
tract but a gift. Apart from the fact 
that the principle of section 16 has been 
applied to gift*, [Kali Bakhsh Singh v. Ram 
Gopal Singh (1)] it will be seen, when the 
transaction is examined, that it does not 
amount to a gift. The learned Counsel 
for the respondents conceded that in 
practice much difference between section 
hi, Evidence Act, and section 16, Con¬ 
tract Act, cannot be insisted upon be¬ 
cause if the transaction was a natural one 
and such as it would be reasonable and 
natural for a person situated as Habib¬ 
ullah was to enter into the Court would 
in either case uphold it. 

After examining the evidence on the 
record we have come to the conclusion 
that in 1911 Habibullah was between 65 
and 70 years of age with the infirmities 
mental and physical incident to that age 
but capable of moving about and under¬ 
standing business. Witnesses on both 
sides have given vague approximation of 
his age. There a re, however, two statements 
one of Karim Bakhsh and another of Rasul, 
which, lead to the probability that Habib¬ 
ullah was born in 1844. In I 9°7 Karim 
Bakhsh stated during his examination in 
Court that about six or seven years after 
the Mutiny Habibullah and he started a 
shop (Exhibit A-560). Possibly, Habibullah 
was about 20 years old at the time, because 
Karim Bakhsh stated that Rasul Beg was 
six or seven years old at the time and in 
this Court Rasul Beg stated that Habib¬ 
ullah was about ten years older than him 
(page 221). In 1884 when Rasul Beg was 
examined as a witness in a case lie gave 
his age as 26 (Exhibit A-561). So it will 

(1) 21 Ind. Cas. 985; 16 O. C. 378; 18 C. W N. 
2S2; (1914) W. N. iiij 12 A. h . J. 115; 15 M. 
J,. T. 130; 19 C. E. J. 172; 1 O.E.J. 67; iC M. L. J. 
.21; 16 Bora. It . R. 147; A. 81; 41 I. A. 23 
V - C)., 
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be a fair approximation to say that Habib¬ 
ullah was about 67 in 1911 when the deed 
of waqj was executed. About his general 
state of health we believe that Nazir Hasan 
(D. W. 22, page 180), who was believed 
by the lower Court, has given the most 
correct description: “The physique of 
Habibullah was of a normal kind and 
power. He had the disease of asthma, but 
otherwise he had not bad health generally. 
Daring the last four years or so of his life 
I did not see him walk or go from one place 
to another (he died in February 1918). 
Before that he did not require the aid 
of anybody else in standing or walking 
except for the defect in his eyesight for 
some time. He was found by me to pos¬ 
sess the power of understanding and brain 
at different periods of life which other 
persons ordinarily possess in their lives. 
According to the age of the time the 
condition is considered. Habibullah was 
hard of hearing at the end of his life to 
the extent to which people generally are 
at his age but not more. He was hard 
of hearing for about eight or ten years of 
his life at the end. After the operation on 
his eye he could see with that eve but not 
with the normal natural vision which re¬ 
mained defective. The other eye was also 
affected after the operation." It appears 
from the testimony of Imdadudin (D. 
W. 3, page 124) that an operation for 
cataract was performed on Habibullah's 
in 1908. Mr. Janson (D. W. 24, page 
183) has stated that Habibullah intelli¬ 
gently discussed the business of renting 
a shop to him in 1916 (lease Exhibit 203). 
We do not think that the stiictures passed 
on this witness by the lower Court (page 
382) are justified. He frankly stated that 
a photo of Habibullah was shown to him 
by some one acting on behalf of the de¬ 
fence but this fact is not sufficient for the 
lower Court's conclusion that this witness 
“was approached by the defendants," 
meaning presumably that he was bought 
over and tutored. 

Some of the plaintiffs' witnesses have 
also deposed to Habibullah doing ? certain 
amount of business. Sarfaraz Ali (P. W. 
io, page 248 ) stated: “Sometimes Habib¬ 
ullah used to stand with the help of a stick, 
come out of the gate and sit in a chair 
just below the place where construction 
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were going on. To some extent lie had 

a bad sight.” Ram Dayal (P. W. 12, 
page 257) deposed to seeing Habibullah 
seated at the shop when the constructions 
were going on after 1911. There is thus 
no warrant for the plaintiffs' contention 
that Habibullah should be treated as a 
parda-nashin woman, being incapable both 
physically and mentally. 

We shall now proceed to consider whe¬ 
ther the deed of waqf was an unconscion¬ 
able transaction or whether it was a 
natural one and such as on the basis of the 
history of the family and the relations 
between the parties Habibullah would 
be likely to enter into. The plaintiffs, 
Rasul Beg and Saif Beg, are brothers of 
Habibullah, and Yaqub Beg and Ismail 
Beg are the sons of another brother of 
Habibullah, Karim Bakhsh, to whom ad¬ 
mittedly Habibullah was greatly attached. 
Habibullah and Karim Bakhsh lived joint¬ 
ly from youth to 1914 when Karim Bakhsh 
died at an advanced age. A business 
was started by the two brothers in Tuck- 
now in which Rasul Beg joined when he 
attained the age of discretion, but he was 
not able to pull on amicably with his elder 
brothers. As far back as 1896 he left 
Tucknow after a quarrel with his brothers 
and the letter (Exhibit B-75), which he 
wrote from Delhi to h s brother Karim 
Bakhsh, shows his bitter feelings not only 
against Yaqub Beg but against Habib¬ 
ullah as well. In this letter he appraises 
the value of Habibullah at 2 annas per 
month and then goes on:— 

" If he wants to separate me then God 
would mete out the same fate to him as 
was Phroah's and may I too meet the same 
end, if it be my intension to deprive any¬ 
body of his rights. Habibullah and Yaqub 
act collectively and they will see what 
punishment God gives them therefor.” 

In 19^2 the ill-feeling between Rasul 
Beg and his brothers reached such a pitch 
that the business had to be stopped. It 
was discovered by the elder brothers that 
Rasul Beg had deposited in the Allahabad 
Bank in the name of himself and his son 
Rs. 11,000 belonging to the firm (see letter 
Exhibit A-843 from the Allahabad Bank). 
The plaintiffs desire to make out that the 
business was stopped because of a claim 
made by Saif Beg to a share in the partner¬ 


ship. But this explanation is not correct 
as is clear from the fact that the litigation 
with Saif Beg came to an end in 1906. 
The business of the shop wa.s not started 
again till 1910 when the three brothers, 
Karim Bakhsh, Habibullah ar.d Rasul Beg, 
partitioned their properties by a compro- 
misein a partition suit instituated by Karim 
Bakhsh and Habibullah. Relation between 
Habibullah and Rasul Beg continued strain¬ 
ed until Habibullah’s death on 8th Feb¬ 
ruary 1918. Rasul Beg himself has stated 
(page 223): “ After the separation I used 

to visit Habibullah not very frequently, 
but used to go to him whenever 1 heard 
that he was ill or when he would some¬ 
times send for me when I stayed for 10 
or 15 minutes and came away.” Then 
at page 229: “Karim Bakhsh died in the 
kothi. I tcok his dead tody frem the 
house, but did not go inside the house 
at the time. I attended the funeral in 
the grove. Habibullah also died in the 
kothi. I did not go inside the kothi at 
the time of his death. I did not join several 
marriages which tcok place after 1902 
In the family of Karim Bakhsh.” When 
in 1910 after the partition Rasul Beg oc¬ 
cupied a house allotted to Karim Bakhsh 
he executed a rent-deed (Exhibit W 4) 
in favour of his brother. It is clear, there¬ 
fore, that Habibullah w r ould not he de¬ 
sirous of any portion of his property pas¬ 
sing to his younger brothers on 1 is d'; th. 
On the other hand, he was deeply atta< l ed 
to his brother Karim Bakhsh, ard would 
like, if he made a waqf, to lerve the man¬ 
agement of the waqf to the frmilv of that 
brother. Relations between him ard Karim 
Bakhsh's sons, Yaqub ard Ismail, were 
very cordial. Habibullah and Karim 
Bakhsh were married to sisters ar.d Yaqub's 
wife was a daughter of a sister of Musa-m- 
mat Banno, wife of Habibullah. It may 
be noted here that under clause 11 ef the 
waqf the succession of muiwalli has teen 
confined to the descendants of Karim 
Bakhsh and not to the descendant* of 
Yaqub and Ismail. 

We mav examine the terms of the deed 
(Exhibit A-i) with a view to discover v ’ • - 
thcr it is really a waqf or some oil . * ■ h ri 
of transaction in disguise. In 1 ! • ru¬ 

ble there is a declaration that b e prop¬ 
erty is made a waqf. As often happens 




INDIAN CASES; 


522 

YAOUB BEG V . RASUE BEG. 

in these Provinces, where the deeds are 
prepared by men of small intelligence, the 
terms of the deed under discussion 
are somewhat confused. It is clear, however, 
on a general understanding of all the terms, 
that Habibullah appointed himself mu - 
walli during his lifetime to manage the 
waqf'ui consultation with Yaqub andafter 
his death Yaqub and Ismail were to act 
as manager and supervisor. Out of the 
income of Rs. 2,130 the mutwali and super¬ 
visor were to receive Rs. 354 per annum. 
For this payment they have to exert them¬ 
selves in carrying out the objects of the 
waqj which were :— 

(1) Expenses of Mautud Shariff in the 
month of Ribi-ul-Auwwal or Rajab. 

(2) Expenses of Gyarhwin Sharif. 

(3) Expenses of the Hr.zratgunj mosque. 

(4) Expenses of theNewrzgunj mosque. 

(5) Pay of the Hafiz at the grave-yard 
in Nayagaon. 

(6) Expenses of Haj to be paid annually 
to one of the relations of the brotherhood. 

(7) Help to relations who may be in 
reduced circumstances. For the present 
Rs. 120 a year to the donor’s younger 
brother Saif Beg. 

(8) For the expenses of marriages and 
deaths in the families of poor relations. 

(9) For the expenses of Fatiha for the 
benefit of the souls of certain deceased 
relations mentioned by name. 

In addition to this charitable bequest, 
certain sums were set apart for legal ex¬ 
penses, rates and taxes, repairs of the 
ivaqf property and miscellaneous expenses 
of tlie manager. 

The attack on behalf of the plaintiffs 
on the charitable bequest was two-fold 
to make it out to be illusory :— , i) that 
such a large discretion was given to the 
manager that there was every opportunity 
of embazzleme.it, and (2 .) that the ey\ eases 
were such as Yaqub and Ismail would have 
been compelled to incur if not provided 
for in the waqf. These arguments are 
unconvincing. In the case of any alleged 
breach of the trust any Muhammadan would 
have a right to take action under section 
0>, Civil Procedure Code, and remove 
the manager. As observed by their Lord- 
ships in answering a similar contention 
in the case reported as Ramanudan C]h dtiar 


Um 

v. Vava Levvai Marahayur ( 2), Yaqub and 
Ismail were not bound under any law to 
incur the expenses prescribed in the waqf. It 
was pointed out that on an increase in the 
income of the waqf property the manager 
and supervisor could draw salary of 
Rs. 1,056 per annum and spend in addition 
Rs. 24c on carriage hire. There is, however, 
a provision in the deed that the salary 
01 the manager and supervisor is to increase 
only proportionately and when the income 
of the waqf has increased to Rs. 6,400 
it is not unreasonable that two managers 
should receive an allowance of Rs. 1,056 
and be paid Rs. 240 for carriage hire. The 
payment is not out of proportion to the 
extent of the waqf properties and the 
work expected from the two managers. 
In this connecton it may be mentioned 
that when the deed was executed in 1911 
Karim Bakhsh was alive and entitled to 
succeed to a one-third of Habibullah's 
property on the death of the latter and there 
was not certainty that Karim Bakhsh would 
pre-decease his brother as in fact he did 

subsequently. # . . 

A great deal has been said about the dis¬ 
honest intentions of Yaqub and Ismail 
on behalf of the plaintiffs, so it is due to 
them to point out that on the same date that 
the deed of waqf was executed by Habib¬ 
ullah, Karim Bakhsh executed a Will (Ex¬ 
hibit A 2.) by which he left a share of hi9 
properties contrary to the law of intestate 
succession among Muhammadans to the 
son of a pre-deceased son of his, Yusuf 
Beg. Yaqub and Ismail would not have 
permitted such an indulgence by Karim 
Bakhsh in favour of a minor if they had 
been so covetous as is represented by 

the plaintiffs. , . 

An examination of the terms of the deed 

will further show that it is such a deed as 
Hibibullali, in the circumstances m which 
he was placed, would naturally have exe¬ 
cuted and I.ot such as would be likely to 
have been executed if the deed was really 
procured by the defendants Yaqub Beg 
and Ismail Beg for their own personal 
benefit The deed commences by a recital 


(2) 39 lud. Cas. 235; 4° 116 at pp. 123 124 

32 M. L. J. 101; 15 A. L. J-139; 5 L. W. 293; (1917) 

M. W. N. 180; 25 C. E. J. 224, 21 M. L. J. 215, 
21 C. W. N. 521; 1 R E. W • 3941 1 9 Boni. I*. R. 
401; 44 I. A. 21 (P. C.). 
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of the fact that life is uncertain and that 
the executant, having no issue male or 
female, is desirous while in the full pos¬ 
session of his senses to make a waqf in his 
lifetime for the benefit of his soul. He then 
proceeds to appoint his eldest nephew, 
Muhammad Yaqub Beg, who has been per¬ 
forming the executant’s work with honesty 
and probity, as mutwalli. He also appoints 
Yaqub Beg’s next younger brother, the 
defendant Ismail Beg, to assist him and to 
supervise his work as mutwalli, 'with the 
idea, no doubt, that there was less chance 
of misfeasance with two trustees than with 
one. This reason is indeed explicitly stated in 
paragraph 11 of the deed. In the next clause 
he appoints himself during his lifetime to 
“ perform every waqf duty as mutwalli in 
consultation with the aforesaid mutwalli 
After the deaths of the two defendants 
the mutwalli- ship was to pass to their 
younger brothers and then to the eldest 
and next eldest of the grandsons of 
Karim Bakhsh provided he was com¬ 
petent to perform the duties. Then 
follows a specification of the objects of 
the waqf, which are all such as the exe¬ 
cutant would be likely to have wished 
toseecarried on. Indeed, several of them 
are for ceremonies on which money was 
admittedly already in tne habit of being 
spent by Karim Bakhsh and the execu¬ 
tant. A salary of Rs. 200 a year or 
Rs. 16 8-0 a mo.ith was provided for the 
mutwalli and Rs. 154 a year or a little 
over Rs. 12-8-0 a month for the assistant 
mutwalli. These salaries are certainly not 
exorbitant having regard to the position 
in life of the parties. There is, as already 
noted, a provision for their being increased 
to a more liberal scale in the evert of the 
income of the waqf property increas¬ 
ing. The mulwallis, in case the income 
under any head is found ii sufficient, are 
authorised to supplement it from the 
other income of the waqf. They are also em¬ 
powered to increase the expenditure when 
the income oi. the property increases. The 
mutwalli is, however, expressly forbidden 
to spend any amount on himself except the 
amount specifically allowed to him ui der 
the provisions of the deed. This prcliir ition 
is to be found at the end of parng ran* 7 of 
the deeo, and is repeated again still mere 
emphatically in paragraph 12. The niutu ahis 


are required to keep regular accounts of 
income and expenditure and if at any time 
the family ot Karim Bakhsh and his brother 
becomes extinct the property fs to be 
devoted to the relief of the poor. 

The endowed property consisted of 
house property in Lucknow City and a sum 
oHRs. 50,000 in cash. The latter sum, how¬ 
ever, was not to be retained as cash but 
was to be utilized in erecting a block of new 
houses on a portion of the waaf property. 
It fs proved by unimpeachable evidence 
tnat betweeu the date of the deed and. 
Habibullah Beg’s death not merely 
Rs. 50,000 but a sum of Rs. 1,22,000 w^as 
spent in erecting houses in accordance 
wnth the condition of the deed. It is fur¬ 
ther to be noted that Habibullah Beg did 
not by the deed by any means divest him¬ 
self of all his property or leave himself 
penniless. Four houses; details of which 
are given at the end of the deed, were 
endowed but three houses specified in para¬ 
graph 8 of the deed were reserved for the 
personal expenses of Hambullah Beg and his 
wife. In addition to this, a sum of Rs. 8,000 
in cash was set aside for the personal 
and Haj expenses of Habibullah Beg and 
his wife and a sum of Rs. 1,00o for 
their funeial expenses. 

The mecnanical execution of the deed 
of waqf by Habibullah is admitted on be¬ 
half of the plaintiffs. They urge that he 
had no intelligent appreciation of w-hat 
he was doing. The evidence on the record 
has satisfied us that Habibullah fully 
understood the terms of the deed. Zulfikar 
Hussain (D. W. No. 7) who w^as not cross- 
examined stated that the deed w r as being 
read out to Habibullah when he reached 
the place where the deed was executed. 
He himself attested the deed. He found 
Habibullah in full possession of his senses 
and understanding at the time. Qadir Beg 
(D. W. No. 8) was another attesting witness 
who also stated that Habibullah put bis 
mark on the deed in bis presence and was 
in full possession of his senses and under¬ 
standing at the time. According to tin's 
witness, Karim Bakhsh was present and exe¬ 
cuted a. will at the same time, but rone 
of the sons of Karim Bakhsh was rre- 
sent. Babu Gokul Chand, Government 
Pleader (D. W. No. 4), identified Hal ihuHuh 
when the deed was registered. He 



INDIAN CASES. 


5*4 

YAQUB BEG V. RASUZ, BEG. 

has deposed: At the time I asked 

Habibullah whether he had executed 
the deed and had understood it, 
he said that he had understood it." 


The learned Judge 01 the lower Court has 
accepted the defence case that there was 
an intelligent execution of the document 
by Habibullah. He says (page 371): 
“ Execution ot the deed by Habibullah has 
been pioved beyond any question. It 
has been deposed to by Zulfikar Hussain, 
(D. W. No. 7), a very respectable witness, 
being an Honorary Magistrate, Honorary 
Assistant Collector and Village Munsif, and 
a zamindar paying a revenue of Rs. 16,000 

jointly with his uncle, Aulad Hussain.. 

Not a single Question was put to this 
witness by way of cross-examination on 
the plaintiff’s behalf. All allegations of 
Habibullah not having set his hand to 
the deed and of his mental capacity to form 
any judgment on transactions of business 
fall to the ground by the evidence of this 
witness on the points on which he has depose 
going unchallenged. ” The lower Court’s 
argument was different and to the effect 
that, even if Habibullah executed the docu¬ 
ment intelligently and with full knowledge, 
these conditions were produced by the 
undue influence of the defendants and that, 
therefore, the document would be inopera¬ 
tive. The learned Judge has observed at page 
382 : “ Even if Habibullah knew perfectly 
well what he wa.* doing this decided frame 
of mind was produced by the confidence 
and trust which lie reposed in others;" 
and at page 391: " The circumstances are 
such that evidence even of Habibullah 
fully comprehending at the time of the 
execution of the deed what lie was doing 
is not of much help to the defendants.” 
The deed was executed nearly seven years 
prior to the death of Habibullah and during 
that period neither Habibullah nor either 
of the plaintiffs questioned the validity 


thereof. , , 

Another argument on behalf 01 the 

plaintiffs was” that the deed was never 
acted upon and Habibullah remained under 
the impression that the property belonged 
to him just as before. Much has been made 
lw the plaintiffs of an attempt made by the 
defence to prove that Habibullah was des¬ 
cribed as a mulwalli after the deed was 
executed. A large number of receipts. 
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and bills were produced on behalf of the 
defence containing the word “ mutwalU " 
in describing Habibullah (Exhibit A-503; 
A-504 mentioned at page 387 of the lower 
Court’s judgment) while the plaintiff pro¬ 
duced an equally large number of documents 
in which no such word was used- (Exhibit 
1-138). It is not necessary to determine 
whether the word was interpolated in the 
documents produced by the defence or 
not. Even honest litigants stoop to such 
practices to support a case which would 
be souna without such help. As to the 
knowledge of Habibullah that a waqf 
was created there cannot he any 
doubt. In clause 5 of the deed a 
sum of Rs. 50,000 is set apart for 
the construction of certain buildings 
and it is admitted that buildings of 
the value of merely a lac and twenty 
thousand were constructed alter the exe¬ 
cution of the waqf (See the report of the 
Commissioner, Exhibit 113). The defence 
witnesses Nazir Hasan (D. W. No. 22) 
and Niaz Ahmad (D. W. No. 6) 
have stated that Habibullah spoke to 
them about the waqf. The reliability 
of the deceased witnesses was ques¬ 
tioned by the plaintiffs on the ground that 
they were friends of Yakub. They were 
also friend of Habibullah and persons to 
whom Habibullah would be likely to speak 
of the waqf. By a comparison of dates 
mentioned by Niaz Ahmad in his statement 
it was urged that what he stated could not 
possibly be true. We are of opinion 
that the confusion was due to lapse of 
memory as the witness was deposing to 
events which occurred more than seven 
Years prior to the date of his statemei t. The 
iower Court has considered Nazir Hasan to be 
a trustworthy witness (page 380) paragraph 
2). We are of opinion that the statements 
of these witnesses are true. As noted 
above, the plaintiff Saif Beg was to be paid 
Rs 10 a month under the terms of the 
deed ana receipts (ExhioitsA-86oand A-8bi) 
were granted by Saif Beg on receipt of 
the stipend on two dates in 1014 and 1918, 
respectively. Saif Beg did not come for waro 
t > de.iy the genuineness of these receipts. 
Maulu.l Shariff used to be performed by 
Karim Bakhsli prior to the deed of waqf 
but after its execution invitations were 
issued in the name of Habibullah even- 
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during the lifetime of Karim Bakhsh, 
(Exhibits 502-3, A. 502-1 anu A. 502-5). 

It is true that Yaqub Beg and Ismail 
were mukhtars (general agents) of Habib¬ 
ullah Beg (Exhibit 197 dated 15th Sep¬ 
tember 1908), had control over Habibullah's 
money and carried on all the business 
of Habibullah. They stood in the position 
of fiduciary relationship to Habibullah. 
We, however, hold that the transaction 
of the waqf was not unconscionable and 
was one which Habibullah, tinder the cir¬ 
cumstances of the family, would be likely 
to enter into. Jbe had no children to suc¬ 
ceed him and the plaintiffs* contention 
does not sound reasonable that only a very 
devout Muhammadan would create a waqj 
of his entire property. He belonged to 
a family which was religiously inclir.ed : 
religious acts like Maulud, Gyuthwiti and 
Fatiha were perfomed by its membeis and 
it had made a waqj of a piece of land for a 
cemetery (paragraph 11 of a plaint. Exhibit 
215). It was also argued that the transaction 
deprived Habibullah entirely of all control 
over his property and was therefore, not one 
which a reasonable person would enter 
into. Though he created a waqf of the 
property Hbibullah remained manager 
thereof and, as mentioned in detail above, 
did not reduce himself to penury by his act* 
He was about 67 years of age at the time 
of the execution of the deed and coi.sidel¬ 
ing the age of the Indians would not be 
hopeful of surviving many more years. 
When an Indian has no childre 1 lie has a 
natural desire to make a charitable bequest 
of his property and when in search of a 
manager Habibullah would naturally ap¬ 
point himself as manager during his life and 
the descendants of his favourite brother 
Karim Bakhsh after him. His displeasure 
against Rasul Beg and Saif Beg, plaintiffs, 
would be an incentive to him to prevent the 
inheritance going to them. We are satis¬ 
fied that the transaction was not uncon¬ 
scionable ; so no burden lay on the de¬ 
fendants to prove want of undue influence 
under the provisions of section 16 (3) of 
the Contract Act. We further hold that 
the defendants were not to be beni filed 
by the waqf. As the transaction is not in 
disguise a gift to Yaqub and Ismail, no 
question of good faith of the defendants 
arises in this case. The evidence produced 
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by the plaintiff and the lengthy cross-ex- 
animation of the defendants with a view 
to establish the great age and infirmity 
both physical and mental of Habibullah 
were not directed to prove that Habibullah 
was incapable of executing the deed with 
full understanding of its contents. The 
aim of the plaintiffs was to put forward 
considerations why the good faith of the 
defendants should be questioned. In our 
opinion no such question arises. The trans¬ 
action was a natural one and entered into 
by Habibullah with a full understanding 
thereof. 

Thereis a considerable volume of Indian 
Haw applicable to the facts of this case, 
so, bearing in mind the caution conveyed 
by their Eordshipsof the Privy Council in 
Dhanxpal Das v. Maneshar Bakhsh Singh (3), 
agamst deciding a case in India in accord¬ 
ance with what an Indian Court supposes 
to be English equitable doctrine, we do not 
feel called upon to examine the English 
cases cited by the respondents's learned 
Ojunsel. While examining a deed of gift 
executed by a parda-nashin lady in favour 
ot the son of a paramour their Eordships of 
the Privy Council observed in Kali Bakhsh 
Singh v. Ram Gopal Singh (r) that “upon 
review of the facts—which include the 
nature of the...... — grantor, as well as the 

proximate circumstances affecting the exe¬ 
cution—if the conclusion is reached that 
the obtaining of independent advice would 
not really have made any difference in the 
result, then the deed ought to stand. 

In ’Hodges v. Delhi 6* London Bank , 
Limited (4) the Privy Council refused to 
extend to a woman who is not a parda-nashin 
the same protection of law that regulates 
the making of contracts by a woman cf 
that class. 

In Asghar Ali v. Delroos Banoo Begum 
(5) while discussing the previleges accorded 
in law to a parda-nashin woman 


(3) 2S A. 57 °; 4 C. L. J. u 1 M. L. I 205; 3 
A. I/. J. 495! 9 O. C. 188; 8 Bom. b. R. 491; 10 
C. W. N. 849; 16 M. b. J. 292; 33 I.A. 118 (P. C ). 

(4) 23 A. 137; 27 I. A. 168; 2 Bom. I/. R. 967; 
5 C. W, N. ij 10 M. b. J 279; 7 Sar. P. C. J. 767 

^ (5) 3 C. 324} 3 Sar P. C. J. 7491 3 Sulh p - ~ f * 
444I 2 Ind. Jur 601 11 lud. Dec. (m.s.) 794 (* •<-•)* 
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their Lordships observed at page 329 
“ Undoubtedly, if a person of competent 
capacity signs a deed, it is to be presumed 
that he understood the instrument to which 
he has affixed his name/' These observa¬ 
tions of their Lordships of the Privy Council 
make it clear that the principles of law applic¬ 
able to a par da-na shin woman will not be 
extended to a man on the ground that he 
happened to be old and not in robust 
health. In the present case Habibullah 
did not confer any special benefit on his 
agents who were his nephews beyond making 
them mulwallis of a waqf. But even in a 
case where an agent was the object of the 
bounty of his principal the Allahabad High 
Court held in Phtd Chand v. Lakkhu (6) 
that there was nothing to prevent this 
and that if an agent can clearly show, 
that a gift Was made i n his favour by a 
donor who was in a position to excercise 
a free and unfettered judgment with full 
knowledge of what he was doing, the grit 
will be upheld. The facts of _ the Privy 
Council case reported as Ismail Mussajee 
Mookerdam v. Hafiz Boo (7) were similar to 
those of the present case. There certain 
transactions entered into by a mother of a 
Muhamuidan lady in favour of her daughter 
were impugned by her son. Their Lord- 
ships refused to presume undue influence 
on the ground of the mere relationship of 
daughter to mother and of the daughter 
managing the affairs of the mother. The 
circumstances of the case are thus narrated 
in the judgment of the Privy Council: 
“ Kliaja Boo was a very old woman with 

the natural infirmities incident to her age. 

Sue was not of unsound mind or unable to 
attend to business. She is spoken of as 
parda-nashln, but she had no objection 
to communicate, when necessary, in matters 
of business, with men other than members 
ot her own family, and to some extent she 
did so. She was able to go to Court and 
give evidence in her litigation against her 
son and she was able to attend at the Regis¬ 
ter's Office in person to acknowledge 
her deeds for the purpose of registration. 


(,n 2 s A. 358; A. W. N. (1903) 7°- 
7 o? c 773; 10 C. W. N 570; 3 A. L. J. 3531 
, c L T 484; 8 Bom. R 379: 16 M. h . 
?66i ril. L. T. 137! 33 I. A. 86 (P. C.). 



“On the other hand her daughter, resided 
with her, presided over her household, and 
had the general management of her -affairs. 
It is not shown, whether with regard to the 
apecific transactions impugned, the mother 
consulted anybody. 

“ As to those transactions themselves, 
they appear to their Lordships to Pave been 
very natural under the circumstances exist¬ 
ing at the time. The mother Was extremely 
hostile to her son. She was old, and in¬ 
case of her death her son would have inherit¬ 
ed the greater part of her property. The 
only apparent way to prevent his doing so, 
was to divest herself of the property in 
her lifetime." 

On behalf of the plaintiffs reference 
was made to the following reported 


($), 

Bibi 

Bai 


:ases :— 

Wajid Khan v. Ewaz Alt Khan 
\fa homed Buksh Khan v. Hosseini 
9), Sital Prasad v. Parbhu Lai (io), --- 
Xfani°avrt v. Narondas Calliandas (u), 
lakshmi Doss v. Poop Laul (12). 

In Mahomed Buksh Khan v. 
Hosselni Bibi (9) their Eordships lay 
lown the matters which should be 
‘liquired into on an issue of undue 
nfluence being raised in the case of a gift; 
he Court should consider whether the 
rift in question (a) is one which a right- 
ninded person might be expected to make, 
b) is or is not an improvident act on the 
lonor’s part, (0) is such as to have required 
idvice, if not obtained by the donor, and 
d) whether the intention to make the gift 
iriginated with the donor. Applying these 
esfs to the present care, we have already 
1 lirtw the waqf executed by Hab.b- 

iHah is a transaction which a right minded 

)e rson in his circumstances might be ex¬ 
acted to make and is a provident act on 
is cart The making of a waqf did not re¬ 
mire any advice and there is no reason to 


/fi\ C S45; 18 I. A. 144: 6 Sar P. C. J. 461 

afiqueimdjactson's P. C. No. 123: 9 Ind. Dec. 

\ f'lc 3 c 4 684* I5*i. A. 81; 12 Ind. Jur 29U 
i?r P^C T 175: 7 Dec - s *) 

(xo) IO A.535; A. W. N. (1888) 221; 6 Ind. Dec. 

I5°B 549; 8 Ind. Dec (N.S.) 371 * 

(12 30 5 M. 169ii7M.LJ.19: 2M.E.T.4(F B.),. 
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he would have acted differently. In 
argument on behalf of the plaintiffs much 
was made cf the fact that the defence did not 
prove by any specific evidence how Habib- 
ullah’sintention to make a waqf originated. 
Yaqub has stated on oath that he did not 
make any such suggestion and there is 
no evidence to the contrary on the sub¬ 
ject. Karim Bakhsh executed a Will or 
the same date that he executed t ie waqf 
and it seems likely that the idea oi making a 
waqf of his property occurred to Habibullah 
when he heard of his brother’s intention 
of making a Will. 

In Wajid Khan v. Ewaz Ali Khan (8) 
the ageul was a complete stranger. There 
was no reason icr the widow wno endowed 
property and gave management thereof 
to her agent to leave the property away 
from her heirs and the agent substantially 
benefited by the endowment. The facts 
of the present case are different. 

In Sit a l Prasad v. Prabhu Lai (io) the 
bargain was unconscionable and the pro¬ 
vision of section 26 of the Contract Act 
had operation. 

The case in BaiManigauri v. Narondas 
Calliandas (11) was a voluntary settlement 
to which special provision of English Law 
applied as explained in Ashidbai v. Abdulla 
Haji Mahomed (13). That case did 
not invoice any question of the undue 
influence. 

The case in Lakshmi Dass v. Rup Laul 
(12) which came up before a Full Bench 
of that Court after difference of opinion 
among some Judges, was one ot a father 
wno obtained an indenture from his son 
under which certain persons were given 
large benefits. The facts of that case ate 
not even remotely similar to the facts 
of the present case. 

We hold that the deed of waqf is not 
vitiated by undue influence and is binding 
on the plaintiffs. 

As we have held that the deed of waqf 
was nut executed under undue influence 
the period of limitation to set it aside, 
under Art. 91 ofthe Limitation Act, started 
from the date of its execution and, therefore, 
the present suit is time-barred. To save 
the suit from the bar of limitaticn 


the case of the plaintiffs was that not only 
did Habibullah execute the document 
under undue influence of Yaqub and Ismail 
but that he remained under that undue 
influence until the time of his death. 
There is no affirmative evidence of any 
kind to prove these allegations. In the 
course of the judgment we have referred 
to evidence in proof of the fact that Habib¬ 
ullah knew that he had executed a waqf 
of his property. Without any substratum 
of evidence, the plaintiffs desire the Court 
to presume that Habibullah was under 
the impression that lie had executed a 
waqf of some different kind and Lot the one 
in suit. '* When a suit or an application 
is, on the face of it barred it is, for the plain¬ 
tiff 01 the applicant to satisfy the Court 
of the circumstances which would prevent 
the Statute from having its ordinary 
effect.*' Purna Chandra Mandal v. Anti- 
kul Biswas (14}. No positive evidence of 
any undue influence was produced on behalf 
of the plaintiffs. 

In the lower Court the validity of the 
waqf under the Muhammadan Law was 
attacked on the ground that it was a tes¬ 
tamentary waqf and with reference to this 
contention the lower Court observed (page 
409 of the judgment). ** Tt is not shown 
that a testamentary waqf by a Bun ft, 
Sunni is not vs lid." The contentions of 
the plaintiffs' learned Counsel in this Court 
were different and two-foid :—(1) tin.t the 
waqf was invalid for want of rossess'on 
by the donor, and (2) that cash cannot be 
the subject of a waqf and so the waqf must 
fail with respect to Rs. 50,000. On an in¬ 
terpretation of the deed it seems to be cer¬ 
tain that Habibullah appointed himself 
muiwalii and the possession of the prop¬ 
erty continued with him as before. 
Habibullah's declaration in the deed in 
the pre-amble that he had created a waqf 
and in paragraph 3 that he shall in his life¬ 
time perform every waqf duty and not incur 
such expenses or such private transfers 
for household purposes in respect oi the 
waqf property as might tend to a reduction 
in the waqf property is sufficient to prove 
a change in the nature of his possession 
(Ameer Ali, Vol. 1, 4th Edditlon, pp. 23O 


(13) 31 B. 271 at p. 2811 8 Born. L. R. 652. 


(14) 2 Ind. Cas. 8441 36 C. 654 at p.657. 
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and 237). There is a conflict of opinion 
among different High Courts in 
India whether the waqf of cash 
is valid or not. We prefer to 
follow the opinion of the Alia La bad 
Huh Coart in Abu Sayid Khan v. Bakar 
Ali O5) that such a waqf is valid according 
to the Muhammadan Law because the 
opinion has found favour with learned 
Muhmimadnn Commentators. (Ameer Ali, 
Vo!, i, 4tii Edition p. 24b, and Tyabji, 

2nd Edition, pp. 574 , 57 ^ and 579 )- In 
the present case the money has been spent 
in constructing buildings, so the prohibi¬ 
tion against interest enjoined by Muham¬ 
madan Law will have operation here, 
It has been held by a Bench of this Court 
in fzzat-un-nissa Begam y. Katih Fatima 
Beg im fiG'J in a similar case, that the 
difficulty was lemoved by the fact that 
the Government promissory-note has passed 
out of the trust and the income from 
lauded property was devoted towards 
the purposes of the trust. 

In the result, we dismiss the appeal, 
with respect to properties Nos. 6, 7 and 
8 of List A attached to the plaint with 
proportionate costs of both Courts, and 
oecree the appeal ana dismiss the 
rest ot the plaintiffs suit with propor¬ 
tionate costs of both the Courts. 

K> St d. Appeal partly allowed. 

(15) 24 A. 190: A. W. N. (i902) x. 

(16) 36 Ind. Cas. 643! 19 0 . C. 69 at p. 741 3 

0 . h. J. 677. 



The ordinary remedy provided by law to meet 
the case of an appellant who has been prevented 
by some sufficient cause from appearing when his 
appeal is called upon and. whose appeal is dis¬ 
missed in defanlt, is by way of an application 
under O. XU, r. 19 of the Civil Procedure Code, 
and an appellant who allows this remedy to become 
barxed cannot avail himself of the provisions of 
r. 1 of O. XLVII of the Civil Procedure Code. 

Mr. Girdharilal Agarwala , for the Appli¬ 
cant. 


JUDGMENT.- This and the connected 
ipplication before us purport to be appli* 
:ations for review of an Order of this Court 
lated the 5th of December 1922 whereby 
wo appeals presented by the present appli- 
:ant were dismissed for default. The ordi- 
lary remedy provided by law to meet the 
:ase of an appellant who has been prevented 
>y some sufficient cause from appearing 
vhen his appeal was called upon, is by 
vay of an application under O. XLI, * 9 , 
)f the Code of Civil Procedure; This remedy 
;lie present applicant had allowed to be- 
•ome Statute barred by reason ot Art. 
l68 of the first Schedule to the Indian 
limitation Act before the present apph- 

:ationS were presented to th ® Co f u J*' 
therefore, seeks to avail himself of the J to¬ 
rsions of O. XLVII. r. i, of the Code of 
-'ivil Procedure. We are not prepared to 
mid that, under the circumstances, these 
Applications can be admitted on the strength 

uPthe words " or for any oth " su ®^ 
reason ” appearing in r. 1 of O. 
aforesaid. We dismiss both the applica¬ 
tions. As they have been heard e* parte 
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ALLAHABAD HIGH COURT. 

Application for review of Order in 
Hirst Appeal from Order No. 107 .of 

1922. 

April 23, 1923- 

Present:— Hr. Justice Piggott and 
Mr. Justice Walsh. 

MANPIIUL SINGH—Applicant 

versus 

u,ki» HAMID ALI KHAN-opposite 
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ALLAHABAD HIGH COURT. 

Criminal Appeae No. 81 of 1923. 

May 15, 1923. 

Present /—Mr. Justice Walsh and Mr. 
Justice Kanhaiya Lai. 

TARA AND OTHERS—APPEIEANTfr 

versfis 

EMPEROR— Respondent. 

Evidence Act {I of 1872), 5. 24 —Confession 
under hope of pardon, whether admissible. 

During an investigation into certain dacoities 
the Police came into touch with one K. who ad¬ 
mitted his participation in the dacoities and inti¬ 
mated to the Police that he was willing to tell 
them what he knew for consideration. He was 
told that if he made a true and voluntary state¬ 
ment the question of his pardon would he con¬ 
sidered. He then made an elaborate statement 
which was recorded under section 164 of the Cri- 
m nal Procedure Code, and which amounted to 
a confession. He was eventually put upon his 
trial and was convicted, and his confession 
was used both as against himself and as against 
his co-accused; 

Held, that the confession having been obtained 
from K. by holding out to him the hope that 
he would be pardoned if he made a confession 
was rendered inadmissible in evidence by the 
provisions of section 24 of the Evidence Act and 
its u e at the trial was, therefore, illegal, [p. 531, 
col. 1.] 

Khetal v. Empe or, 73 Ind. Cas. 62; 21 A. E. J. 
X 43 J (1923) A. I. R. (A) 352; 45 A. 300, followed. 

'-^Criminal appeal from an order of the 
Sessions Judge, Bulandshahr. 

Mr. G. IV. Dillon, for the Appellants. 
Mr. R. Malcomson Assistant Govern¬ 
ment Advocate, for the Crown. 

JUDGMENT. 

Walsh, J.— This is a very difficult case 
which has given us a great deal of trouble, 
and the result of which probably invloves 
a miscarriage of justice, but, speaking 
for myself, I have no doubt whatever as 
to the legal principles applicable to it, 
and as to the applicability of them to the 
peculiar circumstances of the various ap¬ 
pellants before us. Now, there are three 
eases, each of them involving a large num¬ 
ber of alleged dacoits, who were tried to¬ 
gether for participation in three separate 
dacoities, committed at different times 
and at different places, but round about 

the sa .ne season and round about the same 
neighbourhood. Their connection arose 
more from the alleged co-operation of 
g large number of accused in each of 


them, than from any other circumstance 
showing direct connection between the 
three dacoities.. There were really four 
in all, and I desire to say at once, because 
I shall have something to say hereafter 
by way of criticism, that the Police and 
the Sessions Judge were alike confronted 
with a difficult task. 

We are dealing to-day with one only 
of these dacoities, namely, that committed 
at Sarai Chabila, on the night between 
the 23rd and 24th of July at the house 
of one Rate Ram and others in the same 
compound. The other appeals relate to 
dacoities committed on the 9th of March 
of the same year, 1922, and on the 28th 
of June 1922. The fourth dacoity, which 
the Judge says was thought by the In¬ 
vestigating Officer to be closely connected 
with this dacoity by reason of its being 
carried out by the same participants, oc¬ 
curred on the 20th of July. 

We have not heard the other appeals, 
but we are told by the Assistant Govern- 

. in substance, and 

in respect of the characteristics which 
have evoked our criticisms of the judg¬ 
ment in this case, the other two appeals, 
which are still pending, do not greatly 
differ from this, and, therefore, although 
this decision does not govern the others, 
this case, on the other hand, must be con¬ 
sidered to be a type of the others, and the 
result in the others when we reach them 
must be governed by the principles which 
we propose to lay down in this, and the 
criticisms which we propose to pass upon 
the procedure unfortunately adopted in 
this case must be read.with reference to 
the other cases mulalis ''mutandis . 

It cannot be denied that the general 
characteristics in this case, at any rate, 
and we are told both by the Counsel 
for the defence and by the Assistant 
Government Advocate that the same 
characteristics apply to the other appeals, 
resemble more a gang case, in which the 
ev deuce obtained by the Police, mainly 
through approvers, of association'and ac¬ 
tive participation in planning and pre¬ 
paration and so forth, are applicable to a 
class of persons varying in number who 
have set out to commit a series of joint 
crimes. The learned Judge himself, as 
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shown by his judgment, experienced in¬ 
superable difficulty in avoiding reference 
to the other cases from time to time, and 
he also from time to time utilised to a 
quite considerable extent material which 
he had got. either from the Police evidence, 
or from what seems not at all improbable 
also Police diaries, tending to throw sus¬ 
picion and afford clues which were enter¬ 
tained by the Police generally against 
particular individuals before they got 
any definite information with regard to 
the commission of this or other of the 
dacoities which I have mentioned. An¬ 
other characteristic is that there is a total 
absence, very unusual in a case where 
so many convictions have been secured 
in the commission of a particular dacoity 
in a particular village, of any attempt to 
obtain identification by villagers or the 
complainants or their households, and 
none of them have been called to give 
evidence. 

Another exceptional characteristic is 
that, with the exception of an absconding 
accused to whom we shall have to refer 
again, no loot lias been traced, and as 
against the 17 appellants who have been 
convicted there is no evidence of any loot 
found in their possession. 

We now come to the peculiar and em- 
barassing features of this case. One of 
the appellants is a man named Kishen. 
Somehow, it does not matter how, the 
Police got his name and came into touch 
with him. He immediately informed 
them that he was ready to give informa¬ 
tion. He admitted (this, of course, is in 
the nature of a confession which is rendered 
inadmissible by law and it really ought 
not to have appeared upon the evidence 
at all) participation in the dacoities into 
which the Police were enquiring and he 
plainly intimated to the Police that he 
was willing to tell them what lie knew 
for consideration. Eventually, he was 
put up under section 164, Criminal Pro¬ 
cedure Code. He made an elaborate state¬ 
ment under that section amounting to a 
confession. He was put upon his trial 
and has been convicted and that confes¬ 
sion has Jbeen used by the learned Judge 
not merely under section 30 of the Evi¬ 
dence Act against all the appellants as the 
confession of a co-accused, but it has, and 


[* 9*3 

this is the real difficulty in the case, form¬ 
ed the foundation and main structure of 
the whole of the learned Judge’s reason¬ 
ing in the judgment. No criticism could 
be passed upon the learned Judge for his 
method of dealing with the rest of the evi¬ 
dence, if this confession had been admis¬ 
sible. He has sought, and found to his 
own satisfaction, adequate corroboration 
of the confession in the case of each person 
whom he has convicted upon it, but the 
serious question is whether it was admissible 
at all. Beth of us are satisfied beyond 
question that it was not only inadmissible, 
but that the learned Judge has really made 
a serious mistake in not realising from 
the first how clearly on his own statement 
it was rendered inadmissible. The As¬ 
sistant Government Advocate did net 
attempt to combat the view which we 
take upon the assumption that the learned 
Judge meant what he said. What the 
learned Judge has said is this:—Pirst, 
Kishen was clearly asking for a pardon. 
He refused to give any information to 
the Police until some quid pro quo could 
be, as he hoped, obtained. Secondly, he 
communicated his frame of mind to Ram 
Sarup, the Investigating Officer, thirdly, 
on the morning of the 6th of August Ram 
Sarup took Kishen to the Collector's bunga* 
low for the express purpose of nego¬ 
tiating for a pardon. It is not suggested 
that Kishen took part in the negotiation. 
Of course, he did not. But it would be 
equally absurd to suppose that he was 
not well aware of the object of the visit 
to the Collector’s bungalow. There was 
a hitch in the negotiation. Ram 
and Kishen were sent back to the Sub- 
Divisional Officer with a note and some 
of Kishen’s statement was recorded that 
day. The rest of it was completed the 
1 ext morning. It would not be a violent 
presumption to conclude that, having re¬ 
gard to all that had passed before, Kishen, 
when he returned to the Sub-Divisional 
Officer Irom the visit to the Collector's 
bungalow in the custody of the Investi¬ 
gating Officer, entertained; and Lad been 
encouraged to entertain, reasonable hope 
that if he told the truth, or what appeared 
to be a truthful story, he would get apardon 
in the end. The learned Judge uses this 
language:—“The meaning of this exchange 
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of notes between the Collector and the 
Sub-Divisional Magistrate has been ex¬ 
plained. The Collector apparently was at 
first of the opinion that Kislien should be 
given a pardon which was clearly what 
Kishen was working for. Indeed, it would 
• appear that Kishen specifically bargained 
for a pardon as the price of his statement. 
The Sub-Divisional Magistrate objected 
that it would be premature to make a firm 
offer of the pardon at that stage, and 
the Collector eventually agreed and it was 
explair ed to Kislien that he would have to 
• take his chance, and he then made 
his statement.” So stated, the 
position is as clear as daylight. If 
a man prepares the ground by expressing 
his own position, and ii vites the 
other party to treat with him, and 
the other party goes so far as to consider 
whether he is willing to pay the price, and, 
eventually, without refusing to do so, 
postpones the decision until further ex¬ 
amination of the article to be sold, there 
. must remain in the mind of the proposing 
vendor a reasonable hope that, when the 
purchaser sees the article he is thinking 
of buying, he will pay the price. I have 
used this commercial language because, 
throughout, the matter was discussed by 
the Executive Authorities, and has been 
.considered by the Judge in the light of 
negotiations for a bargain. How the 
learned Judge could possibly come to the 
conclusion that the making of the con¬ 
fession by Kishen under section 164, Cri¬ 
minal Procedure Code, was not caused 
by the inducement that, if it was satis- 
: factory, a pardon would probably be grant¬ 
ed to him, I cannot for myself conceive, 
but, in ray opinion, he has plainly found 
■ that it was so induced, and where he Inis 
failed is in not realizing that section 24 
, makes a confession so induced irrelevant 
in a criminal proceeding. Mr. Malconison, 
on behalf of the Crown, preferred to take 
his stand upon a denial that the learned 
Judge meant what we think he said in his 
judgment, and we, therefore, allowed him 
.to obtain, and tender copies of the cor¬ 
respondence referred to by the Judge. 
.Any doubt lurking in the mind of any 
<0° y up to this point is entirely removed 
'r? y A persu ^} 1 of this remarkable corres¬ 
pondence. Ihe Sub-Divisional Officer and 


the District Magistrate exchanged notes 
with the greatest candour, as indeed they 
might, in considering whether or not a 
pardon should be offered, but they went 
much further than that. They discussed 
the terms of the offer, or bargain, which 
was to be made with the accused. The 
District Magistrate signed the note on 
the 6th of August and wrote to the Sub- 
Divisional Magistrate as follows :—** He 
may, however, be told that if he makes 
a voluntary confession, which is considered 
to be full and true, his prayer for being 
made an approver will receive due con¬ 
sideration.” How in the world any officer 
of experience, or any ane with any legal 
training at all, or acquaintance with this 
section, could doubt that this was an in¬ 
ducement to the man to make a state¬ 
ment, we are at a loss to understand. The 
very document in which the Magistrate 
uses that language contains a statement 
that the confession must be voluntary 
and without any inducement. The Sub- 
Divisional Officer in his note expressed 
his opinion that there was very little value 
m such a confession. Whether there is 
or whether there is not, any intrinsic value 
in the statement, the law makes it irrele¬ 
vant, and the learned Judge ought to have 
refused to bring it on the record, and to 
have ruled it as irrelevant under section 
24 of the Evidence Act. The result is, that 
it has to be struck out of this case, as well 
as of the other cases in which appeals are 
pending, and in which it has been used. 
We are bound to say that it really is a 
lamentable result of the expenditure of 
time and money on this case, mid that 
the error into which both the Judge and 
the District Magistrate have fallen is an 
elementary one. Judges from time to 
time have exhausted themselves in en¬ 
deavouring to explain the working of this 
sect-,.]', sum, for my C \va ps.it, 1 refer to 
and repeat what I said in the recent case 
of Khetal v. Emperor (1), with which 11 y 
learned brother entirely agrees. It really 
ought to be unnecessary for Judges con¬ 
stantly to be referring to the working uf 
this section. It looks as though we were 
endeavouring to lay down some new prin- 

(1) 73 Incl. Cas. W2i 21 A. b. J. i.|3! 'i 0 -?) 

A. I R. (A.) 3525 .|3 A. 300. 
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ciple, when really all we do is to repeat the 
law as it should be known by those who 
have to administer it. 

This, however, does not dispose of all 
the difficulties in this case. The learned 
Judge in a most painstaking judgment 
has reviewed all the evidence, but when 
Kishen's confession is struck out, the 
balance against the remaining appellants 
consists of the sworn testimony and identi¬ 
fication made by the approver Ghaiur, 
and as agaiust certain appellants, the evi¬ 
dence of one Musammat Ganga Dei. As a 
question of principle is involved in their 
evidence, it is necessary to consider whe¬ 
ther os a class those mentioned by Ganga 
Dei ought to be couvicted unless her evi¬ 
dence is corroborated by satisfactory in¬ 
dependent testimony. Somehow or other 
the Police got hold of this woman, and 
it was a creditable piece of detective work, 
but liei husband was a notorious dacoit 
who was absconding. According to her, 
he left his house on the night of the dacoity 
with several of the appellants, and next 
day returned with the loot. In any case, 
it is certain that her husbaua is a fugi¬ 
tive from justice. According to her testi¬ 
mony he is implicated in this aacoity, 
and, proDaDly, in the others too, and he 
left in his house, and probably in her cus¬ 
tody, silver ornaments and other jewellery, 
the proceeds of this dacoity. . She may 
or may not have motives of either spite 
or fear against specific individuals whom 
she nas named. She may or may not 
have been either persuaded or frightened 
by the Police, but taking her position broad¬ 
ly, she was placed in considerable difficul¬ 
ty. She had every motive for assisting 
the Police, every motive for naming any 
one whom the Police wished her to name. 
The Police were in a positiou to put pres¬ 
sure upon her by the very fact of her poss¬ 
ession of the property, and to use persua- 
tion with her by the very fact that her 
husband was absoadiag. In the case of 
a low class woman in this country who 
has very little independence, education 
or public spirit to influence her, it is ob¬ 
vious that such a person may become an 
easy victim to an astute Police investi¬ 
gator, and all I can say is that if I had a 
j ury trying this case, I should unhesitat¬ 
ingly have told them that they should not 




Convict a single individual on the testimony 
of the woman alone. It is made no better 
when there is added to it the testimony 
of the approver who is one of the moat 
despicable specimens of humanity . one 
can imagine, a man steeped in crime, living 
at war with society, ready to commit any 
violence to enable him to carry out his 
thefts, and ready to sell his comrades if 
only he can get freedom for himself, and, 
for my own part, I am not prepared to 
accept the evidence 01 a worthless creature 
of this kind, as corroborating an almost 
equally worthless and particularly help* 
less wife of an absconding dacoit. The 
difficulty in this case is that, having acted 
as the Judge has done very largely on the 
confession of Kishen, one does not know 
whether he would have been prepared 
to act on the residuum which I have just 
mentioned alter Kishen was withdrawn, 
and really the logical thing to do 
would be to scud the case back, but 
we are agreed that iu suDstance nothing 
is to be gained by that, and we, 
therefore, deal with the case by final 
orders. In the case of four of the appel¬ 
lants (leaving out Kishen for the moment) 
we find that the evidence of Ghafur is 
satisfactorily corroborated by the learned 
Judges view of the evidence, luese 
four are Kalian, NasiD Khan, Aslub and 
Zabar Khan. In the case of these lour 
we dismiss their appeals, and confirm tfieir 
convictions and sentences. In the case 
of the remainder, namely, Tara, T^p, 
Azau, Kanhaiya, Buclia, Khacheru Budhau, 
Khiali, Chiranji Biliu or Baba, KSi 
hn sou of Ghasita, and Diwan, we are 
driven 0 by force of law to allow their ap¬ 
peals and to direct that they be released 
subject to any other punishmentj stand- 
iuc against them unperiormed. 

This leaves only the case of Kishenj 
His appeal is also dismissed and we con¬ 
firm his conviction and sentence. As f 
have already said, his confession was irrele¬ 
vant but my brother pointed out during 
the agrument and Mr. Malcomsou has 
also argued, that ia substance he con¬ 
fessed again before the trial. When he 
was examined under section 304* before 
the Committing Magistrate, his previous 

«tatftinent under section 164 wm pw » 

not to have been u they 
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knew as much about it as we do now. But 
he then stated that he had no hope of a 
pardon. He had discovered that his pre¬ 
vious hopes were doomed to disappoint¬ 
ment, and he said that that statement 
was true. Whether it was or whether it 
was not, and the probability is that it 
was not, it is ample on which to convict 
him, and I am prepared to agree that that 
amounts to a fresh confession in the Ma¬ 
gistrate's Court, which was duly * proved 
against him at the trial, and that his con¬ 
viction on that ground must stand. It 
may be said, if so, why is it not a confes¬ 
sion made before the trial so as to be prov¬ 
ed at the trial affecting the other persons 
who were being tried jointly with him. I 
think that, technically, it could be used 
under section 30 even against his co-ac¬ 
cused. But, however satisfactory it may 
be as a piece ot damning testimony against 
himself, I am not prepared to regard it 
as of any real value, standing alone, or even 
in association with the evidence of Gbafur 
and Ganga Dei, against the other accused. 
Therefore, on that ground, in my opinion, 
it is still to be disregarded except as suffi¬ 
cient to convict Kishen. Our order, there¬ 
fore, is that the appeals of the above five 
are dismissed and of the others are allow¬ 
ed and their convictions are set aside. 

Kanhaiya Lai, J. —I agree with the 
order proposed. 

2. k. Appeals dismissed . 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Appeal No. 354 op 1923. 
January 16, 1923. 

Present: —Mr. Dalai, A. J. C. 
JAGESHAR— Accused—Appellant 

versus 

EMPEROR— Complainant. 

Penal Code (Act XLV of i860), ss. 80, 30.}, 
304A, 325 —Death of child caused by accidental 
blow — Offence. 

Accused was beating a person with his fists 
when the latter's wife with a baby on her shoulder 


interfered. Accused hit at the woman but the 
blow accidentally struck the baby and two days 
later, it died from the effects of the blow; 

Held, fi) that, although the child was hit by 
accident the accused’s act was not covered by 
the exception contained in section 80 of the Penal 
Code, inasmuch as he was not at the time, doing 
a lawful act in a lawful manner by lawful means; 
[p. 53 3. col. 1.] 

(2) that the accused's act being in its nature 
criminal was not covered by the provisions of 
section 304A of the Penal Code; fp. 534, col. i.J 

(3) that when wanting to hit the woman the 
accused did not intend or knew himself to be 
likely to cause death and that he could not, there¬ 
fore, be convicted under section 304 of the Penal 
Code; [p. 533 . col. 2 ] 

(4) that the accused had committed hurt 
on the infant under circumstances of sufficient 
aggravation to bring the offence within the defini¬ 
tion of grevious hurt. [p. 534. c °b ij 

Empress v. Sahai Rae, 3 C. 623; 2 C. L. R. 
304; 1 Ind. Dec. (n. S.) 980, relied on. 

The Government Pleader, for the Crown. 

JUDGMENT. —Jageshar Ahir, about 40 
years of age, has appealed from his convic¬ 
tion under section 304. Indian Penal Code. 
The learned Sessions Judge has stated the 
facts of the case with great fairness and I 
accept his finding thereon. The appellant 
was beating one Sheopal Ahir with his 
fists when Sheopal's wife with a two months' 
baby on her shouMer interfered. The 
learned Judge has noted that she is a solid 
powerful looking woman. Apparently the 
appellant hit at the woman and the blow 
struck the child 011 the head ; tlu* baby 
died two days later from the effects of the 
blow. It is clear, that the child was hit 
by accident but the appellant’s act is not 
covered by the exception of section £0 
because at the time he was not doing a 
lawful art in a lawful manner by lawful 
means. 

The next question is, whether he is guilty 
of culpable homicide under section 301, 
Indian Penal Code. Was he doing anything 
at tlie time intending or knowing to be 
likely to cause the death of another person 
when he caused the death of the child whose 
death he neither intended nor knew himself 
to be likely to cause. It was not suggested 
by the prosecution in the Trial Court that 
while wanting to hit tbe woman with his 
fist the appellant intended or knew to be 
likely to cause the death of the woman. 
The appellant could be convicted under- 
section 304, Indian Penal Code, only if In's 
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a ct fell within the description given in 
Section 301, Indian Penal Code. The appel¬ 
lant's act was in its nature criminal, so 
provisions of section 304A, Indian Penal 
Code, will not apply. I think, it will be 
proper to record a conviction under section 
325, Indian Penal Code. There is a similar 
case reported as Empress v. Sahai Rae (1). 
An accused struck a woman carrying an 
infant in her arms violently on head and 
shoulder. One of the blows fell on the 
child's head, causing death. It was held 
that the accused had committed hurt on the 
infant under circumstances of sufficient 
aggravation to bring the offence within 
the definition of grievous hurt. It is like¬ 
ly that the woman abused the appellant 
before he struck at her and it is not suggested 
that any severe blow fell on her. Having 
regard to all these circumstances, I alter 
the conviction to one under section 325. 
Indian Penal Code, and reduce the sentence 
to one of six months' rigorous imprisonment. 
The fine ordered by the lower Court and the 
direction as to its payment, if recorered, 
are maintained. 

z K Sentence reduced. 

CO 3 C. 623; 2 C. L. R. 304; 1 Ind. Dec. (N. s.) 
980. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 73 or 

1923. 

February 23, * 9 2 3 - 
Present:— Mr. Justice Moti Sagar. 
BISHEN SINGH—Convict 

—PETITIONER 

versus 

EMPEROR- Complainant 

—RESPONDENT. 

‘'’in orfi to establish an off.ucc under section 

Pr-nfl] Code it must be shown that the 
4-1> tbe P ou property which be- 

, U ,f IT IT£. compliant! and that the intern 
\°oS 'of the accused WSS to commit an offence, or to 
iutimttftte, iusultor annoy any person. 


(1923 


Chandi Peyshad v. Evans , 22 C. 123111 Ind. Dec; 
(n. s.) 83, followed. 

Petition, under section 439 of the Cri- 
m 11 al Procedure Code for revision of an 
order of the Additionai District Magistrate, 
Ey allpur, dated the 28th November 1922, 
affirming that of the Magistrate, Second Class, 
Toba Tek Singli, District Eyallpur, dated 
the 14th of October 1912. 

Eala Ram Ckattd Manchanda, for the 
Petitioner. 


Mr. Sagar Chaud, for the Complainant. 

JUDGMENT.—The facts are fully stated 
in the judgment of the learned District 
Magistrate and need not be recapitulated. 
One Boga trespassed into the fields of 
the accused. The accused remonstrated 
upon which Boga ran into an ad¬ 
joining field belonging to one S.dr Dint 
The accused went in pursuit, overtook 
him there and gave him a slight beating. 
The accused was thereupon challaned by 
the Police under section 447 the Indian 
Penal Code and on conviction sentenced 
to pay a fine of Rs. 100. On appeal his con¬ 
viction and the sentence was maintained 
by the learned Additional District Magis¬ 
trate. The accused has now come up in 
revision to this Court. 


After hearing Counsel I am clearly of 
pinion that no case under section 447, 
ndian Penal Code, has been established 
gainst the petitioner. In the first place, 
lie field into which the petitoner is alleged 
o have trespassed did not belong to the 
complainant Boga, and was not in his 
possession and it is very doubtful if section 
[47 could be held applicable to such a case. 
In the second place,there is no evidence 
>f any intent to commit an offence or to 

ntimidate, insult, or annoy, f 1 ? f e so ” 
ivhicli it is necessary to prove before a 
conviction under this section could be sus- 
;i j re d In my opinion, the case reported 

is Chandi Pershad v. Evans (1) was fully 
ippli cable and, following the rule laid down 
n that case, I hold that no case under sec- 
ion 447 . Indian Penal Code, has been made 

iiit and that the petitioner is entitled to an 

w _ a. it. A rAfnciAti or r\ cotTirCT 




(1) 22 C. 1231 11 I fl d. ( N * ® 3 * 
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aside the order of the Court below direct 
that the fine if paid should be refunded. 

W. c. A. Appeal allowed . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application no. 42 of 1293. 

May 22, 1923. 

Present: —Mr. Dalai, J. C. 

RAGHUDATT— Accused—Applicant 

versus 

EMPEROR— Complainant—Respon dent. 

Criminal Procedure Code (Act V 0/1898), s. 
no —Security for good behaviour—Evidence of 
vague character, order, whether can be based on —■ 
Prosecution evidence, value of. 

.An order requiring security for good behaviour 
cannot be based on the vague evidence of a large 
number of persons to the effect that the accused 
is a thief and a dacoit and that the neighbour¬ 
hood is of that opinion. There is no rule of law 
or of good sense that every person who appears 
as a witness on behalf of the prosecution must 
be believed. 

Application against an order of the Ses¬ 
sions Judge, Gonda, dated the 16th Jan¬ 
uary 1923, upholding an order of the 
District Magistrate, Gonda, dated the 
22 nd November 1922. 

Messrs. J. P. C. Bhattacharji and Hayat 
Ullah, for the Applicant. 

The Government Pleader, for the 
Crown. 

JUDGMENT. —The order binding over 
the applicant, Raghu Datt, cannot be sus¬ 
tained. H e has done himself considerable 
.harm by producing evidence for the de¬ 
fence. The minds of the three learned 
.Judges who went through the proceed¬ 
ings in the lower Courts, have all been de¬ 
flected on account of this mass of evidence 
.from the. true purpose of a Court of examin¬ 
ing the evidence for the prosecution. There 
is neither any rule of law nor of good sense 
that any man who appeared on behalf of 
the prosecution must be believed. There 
ar ? 33 witnesses for the prosecution in 
this case, but the number is the only fact 
in favour of the prosecution. The state¬ 


ment of every witness is of a pattern that 
the appellant is a thief and a dacoit and 
that the neighbourhood is of that opinion. 
It is not even said which neighbourhood. 
During the last few years the applicant 
has not always lived at his house in Lila 
Bamhni. Tor the most part he has lived 
in the town of Gonda and from October 
1918 to March 1919 he lived in Rampur, 
which is not even situated within the 
jurisdiction of Gonda Police station. 

Coming to particulars: Two witnesses 
Abdul Gliafur, .Sub-Inspector of Gonda 
since 18th April 1921, and Sardar Lachman 
Singh, a retired Sub-Inspector, deposes 
to the applicant being suspected of com¬ 
plicity in certain cases of theft. The Sub- 
Inspector of Gonda deposed that he was 
suspected of committing three thefts in 
Borbesganj, a quarter of Gonda, on 30th 
September 1921 and at the house of Piare 
Lai in November 1921. Possibly, the 
house of Piare Lai is also situated in Gouda. 
This suspicion appears to have originated 
from the time of the theft in the house 
of Sardar Lachman Singh. Some years 
ago, when the Sardar was in charge of the 
Gonda Police Station he liappenecd to prose¬ 
cute the applicant who was bound over 
to be of good behaviour. No date of that 
order can be discovered on the record. 
When Lachman Singh started this story 
and the Sub-Inspector discovered that 
the applicant was once bound over, it was 
easy enough for the Sub-Inspector to attri¬ 
bute all subsequent thefts to this applicant. 
Two witnesses (P. W. No. 15) and (P. W; 
No. 24) have told an absurd story of the 
applicant's complicity in a dacoit)'’ 10 
days prior to the 7th of April 1932. The 
record show's that the applicant has been 
in the lock up since 24th February. Such 
is the random way in which these prose¬ 
cution witnesses have talked. There is 
one witness (P. WNo. 23) who asserted in 
examination-in-chief that while he was 
attending a village dinner the applicant 
and his friends bolted and concealed them¬ 
selves on hearing of the arrival of a Police 
constable. In cross-examination this 
assertion dwindled down to a statement 
that the witness had heard of such a 
thing having occurred. Obviously, fhesc 
witnesses attached no value to v.mtus* 
Iu India, it is most dangerous to accept 
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vague statements of hearsay information. 
Often what a man hears he believes that 
he saw it himself. The prosecution evi¬ 
dence is entirely valueless on account of 
its vagueness. I have examined above 
the statement of the few witnesses who 
entered into particulars. As to the rest 
there was the same parrot cry of the appli¬ 
cant being a thief and the neighbourhood 
believing in such a rumour. The onty 
variation is in the English record where 
the neighbourhood in some cases turns 
into a country side. None of these wit¬ 
nesses has stated who the applicant’s 
associates are, what are his means of sub¬ 
sistence, whether increase of thefts syncro- 
nised with his appearance in any par¬ 
ticular locality. When the prosecution evi¬ 
dence is so futile and deliberately false, 
when it enters into particulars, it is not 
necessary to examine the evidence pro¬ 
duced on behalf of the defence. I have 
only one observation to make as regards 
the first Court's criticism of the defence 
evidence. The learned Deputy Magistrate's 
ridicule of a witness of the name of 
Barkat Ullah, presumably respectable as 
he is invested by Government with the 

title of Khan Bahadur, is not tobe approved. 

The learned Deputy Magistrate observes: 
“ The defence witnesses have been forced 
to come to Court.* What else did the 
learned Deputy Magistrate expect ? When 
a respectable man, entering the witness- 
box to depose in favour of a man run in 
for being a bad character, is exposed to 
animadversions by the Court, how will 
a smaller man have the pluck to give evi¬ 
dence for the defence under such circum¬ 
stances ? 

I discharge the order made by the Deputy 
Magistrate and direct that Raghu Datt 
be released at once. 

2 . k. Orler accordingly. 


I'M 


PATNA HIGH COURT. 

Criminal Appeal No. 9 of 1623. 

February 8, 1923. 

Present: —Justice Sir B. K. Mullick, XT., 
and Justice Sir John Bucknill, XT. 
CHETA MAHTO— Accused—Appellant 


versus • 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898). 
ss. 1 go, 476— Presentation of forged document for 
registration—Order by District Registrar for 
prosecution—District Registrar also District Ma¬ 
gistrate — Order, whether legal. 

An application for the compulsoiy registration 
of a sale-deed was rejected, whereupon the appli* 
cant appealed to the District Registrar, who dis¬ 
missed the appeal, hut a few days latex directed the 
prosecution of the applicant for an offence under 
section 471, Penal Code, and referred the case under 
the provisions of section 476, Criminal Procedure 
Code, to the District Magistrate. After the usual 
enquiry the accused was committed to the Court 
of Session and eventually convicted. On appeal 
it was objected that the District Registrar 
not being a Civil,Criminal or Revenue Cowrt with¬ 
in the meaning of section 476 had no jurisdiction 
to proceed under that section: - 

Held, that as the District Registrar was also 
the District Magistrate, it was competent for him 
to take cognizance under section 190, clause (1), 
sub-section (c), of the Criminal Procedure Cede 
and to transfer the case to a Subordinate Magistrate 
in order that a commitment enquiry might be 
held. [p. 538. col. 1.] 


Criminal appeal from a decision of the 
Sessions Judge, Saran, dated the 18th 
December 1922. 

Mr. Bankim Chandra De, for the Appel- 
lant. 

Mr. Sultan Ahmad, Government Advocate, 
for the Crown. 


judgment. 

Mullick, J.— The appellant, Cheta Mahto, 
has been sentenced to rigorous imprison¬ 
ment for four years and a fine of Rs. 250 
for having, on the 12th August 1920, dis¬ 
honestly used as genuine a forged docu¬ 
ment, hv presenting it for registration be¬ 
fore the Sub-Registrar of Chapra, knowing 
the same to be a forged document. The 
document purports to be a sale-deed exe- 
cuted on the 1st June 1920, by Elahl 
Baksh and his brother Hayati Mian m 
favour of the appellant, Cheta, in respect of 
two areas of 17 kattas and 18 ha tas 
constituting, respectively, the occupancy 
holding of Rlahi and Hayati. The cop- 
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slderation money was stated to be Rs. 50 
and it was also recited in the deed that 
about Rs. 20 being due to the landlord 
Jotik Eal Sahu, for arrears of rent, and 
about Rs. 19 being due to a creditor named 
Pranpat Singh a sum of Rs. 4 o on account 
of these two debts was left in the hands 
of the vendee and that the vendor was 
receiving the balance of Rs. 10 in cash. 

The previous history of the case is this. 
In 1912 Jotik Eal Sahu, the landlord, obtained 
a decree in theSmall Cause Court at Chapra 
for a sum of Rs. 92 against Elalii and in 
execution attached Elahi’s bullocks. 
Elahi and his brother Hayati thereupon 
induced the landlord to remit the principal 
and to take only the costs of the suit 
which amounted to Rs. 13, but he took the 
precaution of getting Elalii and Hayati 
to sign their names and give their thumb 
impressions on a blank paper bearirg a non¬ 
judicial stamp of 8 annas. The motive 
ascribed to the landlord for taking this 
precaution was that he was afraid 
that Elahi or his brother would apply for 
the restoration of the suit and it 
is suggested that this blank paper was, 
as the learned Judge putsit, a. sort of Damo¬ 
cles’ sword held over the head of judgment- 
debtor. The stamp-paper appears from the 
endorsement on the back to have been pur¬ 
chased by Elalii on the 21st January 
1913, and full satisfaction was entered in 
respect of theSmall Cause Court decree on 
the 22nd January 1913. 

Oil the 10th February 1917, the land¬ 
lord give Elalii settlement of a plot 
measuring 18 kattas, of which the landlord 
was in khas possession. The pat!a was duly 
registered; and the case for the prosecution 
is "that, since that date, Elalii has been in 
continuous possession. It is alleged that, 
shortly afterwards, Eiladhar, the Gotnas- 
tha of the landlord, who had been an 
unsuccessful applicant for the lease of the 
land, began to press Elalii for salami and 
upon Elahi refusing to give him anything 
he lodged 0 criminal case against Elahi 
alleging that Elahi had wrongfully tres¬ 
passed upon the land and cut away a 
tree. That case was dismissed ai d a srni 
of Rs. 20 was awarded to Elalii as com¬ 
pensation^ on the 10th November 191 7. 
Eiladhar, however, was not discouraged 
andj in the] following year, when ^the 


Revisioaal Survey operations commenced 
in Khalispore, he claimed possession of the 
18 kattas plot, but he was again unsuccess¬ 
ful. It is stated that before the Settle¬ 
ment Officer the accused, Cheta Mahto, 
also filed objections to the entry in the 
Record of Rights and claimed to be in 
possession of the land; but what the 
nature of his claim was and upon what 
title he based his claim is not disclosed. 
We merely' learn from the evidence of 
Elahi and Hayati that objections were 
made by Eiladhar and Cheta ard were 
dismissed. 

Nothing further happened till the year 
1920. The case for the prosecution is 
that, on or about the 1st June of that year, 
Eilidhar and Cheta conspired together to 
manufacture a document of title in respect 
of the 18 kattas and, in order to do so, they 
induced Jotik, the landlord, to hand over 
the blank paper which Elahi and Hayati 
had given him seven y r ears earlier. It 
is alleged that upon this paper a deed of 
sale was inscribed reciting that the 18 kattas 
settled with Elahi on the 10th February 
1917, and another p’ot of 37 kattas 
held by Hayati, under the same landlord, 
had been transferred to the accused Cheta 
for a sum of Rs. 50. It is alleged that, 
arm’d with this sale-deed, I.iladhar, Cheta 
and thirteen others trespassed upon Elahi’s 
land and attempted to build a road 
across. There was consequently a riot 
in the course of which Elalii was severely 
wounded and on the 30th October 3920 
the Deputy Magistrate of Chapra sentenced 
all the accused before him to various terms 
of imprisonment and fine. In appeal the 
Additional Sessions Judge of Chapra, by a 
judgment, dated the 8th February 1921, 
acquitted fourteen of the appellants but 
maintained the convictions of Cheta, 
Eiladhar, Babu Ram and Deonandan. The 
result of these criminal proceeding? was 
that Cheta was directed to serve a sentence 
of six months’rigorous imprisonment and 
Eiladliar a sentence of m’ne months* 
rigorous imprisonment. 

During the trial cf this criminal. <..?*• 
Cheta and his co-accused appe r to have 
been foolish enough to file the above- 
mentioned sale-deed* of tk- 1st jur.e 
1920. The Deputy Magistrate, Ik- bn E’hi 
rakshan Singh, declined to give any weight 
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to the document aud disbelieved the de¬ 
fence thatCheta was in possession; but 
Cheta was still persistent and on the 12th 
August 192), lie made an application 
for the compulsory registration of the 
document before the Special Sub-Registrar. 
Upon issue of notice Elahi and Hayati 
appeared and denied execution and the 
Sub- Registrar, after a protracted inquiry, 
passed an order on the 5th April 1921 
refusing to register the document.. 

An appeal was made to the District 
Registrar under the provisions of the Indian 
Registration Act, but that appeal was 
dismissed on the 28th July 192T and on 
the 2nd August 1921 the District Regis¬ 
trar directed the prosecution of Cheta for 
an offence under section 471, Penal Code, 
and referred the case under the provisions 
of section 476, Criminal Procedure Code, 
to the District Magistrate of Chapra. 

After the usual inquiry the accused was 
committed to the Court of the Sessions 
Judge, who, agreeing with both Assessors, 
has found the accused guilty of the offence 

charged. . ...... 

Now, a preliminary point is taken that 

the Magistrate who made the commitment 
inquiry, had 110 jurisdiction to take cog¬ 
nizance inasmuch as the District Registrar 
not being a Civil, Criminal or Revenue 
Court within the meaning of section 47 0 , 
had no jurisdiction to proceed under that 
section. This contention may be accepted 
but the District Registrar was also the 
District Magistrate and it is not denied 
that the District Magistrate was competent 
to take cognizance under section 19 °. 
clause (1), sub-section (c), of the Criminal 
Procedure Code and to transfer the case 
to a Subordinate Magistrate in order that 
a commitment inquiry might be Veld. 
That officer lias committed that case to 
the Sessions Court in accordance with law 
and. in my opinion, the commitment is 
valid. There was, therefore, no defect in 
the jurisdiction of the Sessions Judge to 
try the accused. 

Then coming to the merits: the first 
question is, whether the document of the 
1st June 1920 is in fact a forgery. On 
this point wo have the evidence of Elahi 
and Hayati, which was the only direct 
evidence it way powiblc for the prosecution 


t*925 


to adduce. It appears that in 1921, that 
is to say, after his conviction in the riot 
case, a civil suit was instituted by Cheta 
Singh against Elahi and Hayati, for a de¬ 
claration of title to the lands covered by 
the kabala, and for recovery of possession. 
On the 25th April 1922, the Munsif dismiss¬ 
ed that suit on the ground that the sale- 
deed had not been produced and that the 
contract upon which the title was 

founded had not been proved. In 
the present case the onus lay still 
more heavily upon the accused to 
give substantive evidence of the contract 
but he has called neither the writer nor 
any of the witnesses to the deed; and the 
exa inplan a tiou that his legal advisers in 
the Sessions Court did not think it ad¬ 
visable to let in the Crown's right of reply 
is not by any means adequate. The ac¬ 
cused could not have been ignorant of the 
necessity of calling this evidence if indeed 
the document was genuine, for his person 
and liberty were in jeopardy, and 1 agree 
with the Sessions Judge that the .accused 
knew that the document was a forger} 
and that its execution could not be proved. 
Therefore, having considered the evidence 
of Elahi and Hayati very carefully I do 
not think there can be any doubt that 
it is substantially true. They are corro¬ 
borated by three other witnesses, Sakln 
Chaud, Chirkut and Jinnat Ah whom 
they took to Chapra to negotiate with 
Jotik T,al in the matt r of the satisfac¬ 
tion of the Small Cause Court decree. It 
seems strange, at first, that Hayati should 

also have been taken , for lie had appar n 

ly no interest in the satisfaction of the 

decree; but the explanation seems obe that 

the landlord who knew Haya^ to be a w, 
astute person, was afraid < )rom ( se 

induce Elahi to repudiate th c. Sm?) , 

and to apply {oril re ,' h th \ t for that reason 

Cause Court on the 

he ***££*» witnesses mentioned 

P , al>er ‘ 11 State that negotiations tookplace 
above all state » s at Chapra and 

i" the o C ° r U e s0n why they should* be dis- 
I see no re-son , an d one is a 

believed. Two are_ ^ appear that 

Muhammadan and . eitIl er against 

they have any en taking 

the accused or agamst J 
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of a blank paper from Elah 1 . and Hayati dishonest. There can be no question that 
is, in my opinion, proved. presentation before the Special Sub-Regis- 

Tue next question is, how did it get trar was sufficient evidence of user. The 
into the custody of the accused Cheta? accused has, therefore, been rightly con- 
Now, the evidence on this point is that victed by the Sessions Judge, 
the landlord has been siding first with Eila- The only question that now remains is 

dhar and then with both Cheta and that of sentence; but we do not think we 
Tiladhar for the purpose of ousting Elahi. can allow any remission. The accused's 
There is clear evidence that during the conduct has been thoroughly heartless and 
trial of the riot case he was paying the unprincipled. He was first of all upon 
fees of tfie defence. It was, therefore, Rlahi's side and was assisting him to re- 
possible for Cheta to get the document sist the landlord and Eiladhar he then be- 
from the landlord. trayed Elahi and joined the landlord and 

Why, having given the settlement Eiladhar and not content with this he made 
in 1913 , the landlord should attempt an attempt to take forcible possession 
to eject Elahi shortly afterwards has and engaged in a riot in which Elahi was 
not been disclosed. Eildhar is his Gomcislha seriously injured; he then brought a civil 
and Cheta is the cousin of Eiladhar and suit in which he attempted to enforce his 
it may be that they will be more useful thoroughly false and malicious claim; 
tenants than Elahi. The evidence shows fortunately, he overreached himself in filing 
that atthe time of the first criminal case his appeal to the District Registrar. The 
in 1917, Cheta was siding with Elahi and appellant is a dangerous type of litigant 
that he did not begin to claim the disputed a nd it is necessary, therefore, that an offence 
land till about the time of the Revisional involving the use of a forged document 
Survey. It was suggested in Elahi's by him should not be lightly viewed. The 
cross-examination that Elahi and Hayati sentence of four years’ rigorous 
didiu fact execute the sale-deed in favour imprisonment and the fine of Rs. 250 
of Cheta in 1920 in order that he might are maintained, 
fight Eiladhar and the landlord but that BucknilJ, J. —I agree, 
there was a collateral undertaking Conviction and sentence confirmed. 

on Cheta’s part t-o return the holding to k. s. d. & w. C. a. 

Elahi on re-payment of the consideration 

money. It was also suggested that after - 

getting this document, Cheta turned round, 
went over to Eiladhar's side and joined 
Eiladhar in the forcible dispossession 
which gave rise to the riot case. Upon the 
evidence I do not think these suggestions 
have any foundation. If Elahi and Hayati 
had in fact transferred their lands it is 


impossible to believe that they would 
have resisted the possession of Cheta with 
such tenacity throughout. Moreover, if his 
object was to protect Elahi, I see no reason 
why Cheta should have taken a transfer of 
Hayati’s land also. The case put forward 
by the prosecution accounts far more 

satisfactorily for the inclusion of Hayati’s 

name in the document and I am satisfied 
that the document was not executed by 
Elahi and Hayati on the 1st June as now 
alleged by the accused. The document was 
certainly a forgery and the accused must 
have known it to be so. His object being to 
deprive Elahi of his laud, his user wasclearly 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Criminal Reference No. 5 or 1923. 

March 9, 1923. 

P esent: —Mr. Kanhaiya Eal, 1 , C., rti>d 

Mr. Dalai, A. J. C. 

EMPEROR— Complainant 

versus 

RAMESHWAR TEWARI— Accused. 

Criminal Procedure Code (Act V of 1S98), 
s. 122—Sureties living at distance from person 
bound over, whether can be accepted. 

Section 122 of the Code of Criminal Procedure 
gives a discretion to a Magistrate to refuse or 
accept the sureties according as he considers them 
unfit or otherwise for th* purpose lor which the 
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security is required. The elements necessary 
for determining the fitness of the sureties have 
not been laid down, but in each case the Magis¬ 
trate must consider whether the surety is in a 
position to exercise considerable control and 
supervision over the accused. The mere sol¬ 
vency of a surety may not invariably be suffi¬ 
cient to ensure the good conduct of the accused 
any more than the mere fact of his residing at 
a distant place may be a sufficient ground for 
rejecting him as such, because there might be 
circumstances suggesting that, in spite of the 
solvency of the surety or his residence 
at a distant place, the exercise of due 
supervision and control over the conduct and 
movements of the accused may not or may yet 
be practically possible. The object of requiring 
security is not to obtain money for the Crown 
by the forfeiture of recognisances but to ensure 
that the particular accused person shall be of 
good behaviour for the time mentioned in the 
order. It is, therefore, reasonable to expect 
and require that the sureties to he tendered, should 
not be sureties from such a distance as to make 
it unlikely that they would exercise any control 
over the man for whom they are willing to stand 
surety. If the sureties undertake to keep the 
accused within the area of their observation or 
to adopt other suitable measures for securing 
the suspervision and control needed to keep him 
in good behaviour there can be no inherent objec¬ 
tion to their being accepted as sufficient, [p. 541, 
col. 2; p.542. col. 1.] 

Queen-Empress v. Rahim Bahhsk, 20 A. 206; 
A. W. N. (1898) 2ij y Iml. Dec. (N. s.) 494. Iil 
to Jesa Bhatha, 55 Ind. Cas. 857; 22 Bom. h. R. 
190; 21 Cr. L. J. 377 : 44 B - 3 8 5 and King-Emperor 
v. Mangal, 6 (). C. 190, relied on. 

Reference made by the Sessions Judge; 
Gouda, under section 43 -» Criminal Pro¬ 
cedure Cbde. 

ORDER. 

Dalai, A. J. C .—(February 23, 1 923).— 
The applicant Rameshwar Tewari was 
ordereduuder section 118 of tne Code of 
Criminal Procedure by a Piist Class Magis¬ 
trate of Gonda to give security to be of 
good behaviour for a period o one year, 
lie was directed to furnish two reliable 
sureties of Rs. 200 each and tc execute a 
personal bond for a like sum. When the 
names of tne sureties were submitted 
to the Magistrate in December 1922 he 
re used to accept them on the ground that 
they resided at a distance of ib miles 
from the place where the accused lived 
and could not be expected to excercise 
fall supervision over the bad character. 
On an application being made to the learn¬ 
ed Sessions Judge of Gonda for revision 
.>1 Ill’s order rejecting the sureties he 
referred the matter to this Court with a 


Um 

recommendation that the Magistrate's 
order may be set aside and the sureties 
accepted. lie relies on a ruling of the 
Allahbad High Couit reported in Hasin- 
ud-din v. Emperor (1). 

The rulings of the Allahabad High Court 
in this matter are contradictory and so are 
some of the reported cases of the Calcutta 
High Court. In the case of Queen-Em¬ 
press v. Rahim Bakhsh *2) the learned 
Chief Justice held In a case similar to the 
present that the Magistrate had come to a 
proper conclusion. It was observed: M The 
Magistrate considered that sureties at 
Roorkee would probably have but little 
influence over a gentleman like Rabim 
Bakhsh residing at Saharanpur. In my 
opinion the Magistrate came to a proper con¬ 
clusion. The object of requiring security to 
be of behaviour is, not to obtain money 
for the Crown by the forfeiture of recogni¬ 
zances, but to insure that the particular 
accused person shall be of good behaviovr 
for the time mentioned in the order. It 
eems to me to be reasonable to expect and 
require that the sureties to be tendered 
should not be sureties from such a distance 
as would make it unlikely that they could 
exercise any control over the man for whom 
thay were willing to stand surety." The 
principle of this case was followed by 
another Judge of that Court in 1902 in 
Emperor v. Nabbu Khan (3). Subsequently, 
in cases not reported in the Indian Law 
Reports Series, individual Judges have given 
a contrary opinion, though possibly those 
cases may be distinguished from 
that of 20 Allahabad. In Hasin-ud- 
din v. Emperor (1) the. sureties 
were rejected because they did rot live 
within a radius of five miles of the place 
where the accused person lived ; and the 
learned Judge considered this reason for 
rejection of the sureties to re had. In 
1918 in the case of Gobardhan v. Emperor 
(zi) sureties were rejected because they 
belonged to a difterent Police Circle ar.d 

(1) 17 Ind. Cas. 575 ? A - L. J. 354 ? *3 Cr * 

J "(2)' 20 A* 2c6; A. W. N. (1898) 21; 9 Ind. Te<\ 

(N (sf 1 A. 471: A. W. N. (1902) 122. 

(4) 44 Ind. Cas. 969: 16 A. L. J. 263; 19 Cr. 

I<. J* 44 1 * 
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this reason was considered to be insufficient 
for their rejection. In neither of these 
latter cases any reference was made to 
the case reported in 20 Allahabad. 
In Calcutta the opinion of the learn¬ 
ed Cnief Justice of Allahabad was defi¬ 
nitely dissented from in 19^ Adam Sheikh 
v. Emperor '5) and quoted with approval 
in 1909 [Saigram Singh v. Emperor '6).J 
In this Court there is a ruling of 1903, 
where, however, a point for consideration 
was the nature of the surety required 
under sections 112 and 118. In the course 
of his judgment Mr. Justice Chamier gave 
it as his opinion that a surety should not 
be rejected as unlit merely because he 
resides in a different Tahsil. The question 
is not examined from a point of view of 
distance between the residence of the 
surety and the accused person and the im¬ 
probability of a surety residing at a 
great distance being able to exercise 
any supervision over the behaviour of the 
particular accused person. 

I am of opinion that this mutter should 
be reconsidered by a Bench of two Judges 
and, therefore, I certify this to be a fit 
case to be heard by a Bench under section 
8 of the Oudh Courts Act 'XIV of 1891). 

An early date shall be fixed as the 
accused person is undergoing regorous 
imprisonment in jail. 

Mr. M. H, Kidwai, for the. Accused. 

The Government Pleader, for the Crown. 

JUDGMENT. —The accused Rameshwar 
Tewari has been bound over to be of good 
behaviour under section 118 of the Code of 
Criminal Procedure lor a period of one 
year. He was directed to furnish two 
reliable sureties of Rs. 200 each and to 
execute a personal bond for a similar sum, 
The accused is artsidentof Eawa Birpur, 
Tahsil Tarabganj, District Gonda. He 
offered two sureties, Ram Sudh and Bbai 
I<al, of whom the former resided in the village 
Kinki, Tahsil and District Gonda, and the 
latter lived in the village Barwa, Tah$U 
and District Gonda. The village Kinki 
adjoins Barwa. The learned Magistrate 


( 5 ) 35 C. 400J 7 Cr. h . J. 439 . 

(6) 2 Ind. Cas. 592; 36 C. 5621 9 C. I,. J. 1961 
S3 C. W. N. 5551 10 Cr. E. J. « 9 . 


refused to accept them as sufficient on 
the ground that the sureties resided at a 
distance of 18 miles from the place where 
the accused lived and could not be ex¬ 
pected to exercise full supervision oyer his 
conduct and movements. On revision the 
lamed Sessions Judge was of opinion tint 
the ground assigned by the Magistrate 
for rejecting the sureties was insufficient, 
and he referred this matter to this Court 
with a recommendation that the oraer of 
the Magistrate may be set aside and the 
sureties accepted. He relied in support 
of his reference on the decision in Husiu- 
ud-din v. Emperor (1). Iu that case 
one of the sureties, who had been re¬ 
jected, had offered to keep the person 
who was to be bound o\ er 
for good behaviour m his vilUgc, 
and the other surety lived 10 miles away 
from the village, where it was proposed 
the said peison was to reside, Tlic order 
of the Magistrate demanding the security, 
had directed that both the sureries shjould 
live within a radius of 5 miles without 
specifying the center, from which He 
radius oi 5 miles was to be drawn, and 
it was held that tl^re was no sufficient 
ground for rejecting the sureties because 
they did not live within 5 miles of each 
other or of the abode of the accused. In 
the present case the sureties ale said to 
live at a distance of about 10 miles from the 
village in which the accused ordinarily 
resides. One of the sureties is a nephew of 
the accused and the other surety is a caste- 
fellow. In the security-bond filed by them 
in the Court below they did not tuidertake 
to keep the accused under their supervi¬ 
sion and control where they resided, but 
it is now stated by the learned Counsel 
for the accused that the accused would he 
kept by the sureties under their control 
and supervision in the village Kinki for 
the period for which the security has 
been offered. 

Section 122 of the Code of Criminal 
Procedure gives a discretion to a Magis¬ 
trate to refuse or accept the sureties accord¬ 
ing as he considers them unfit or otlieiwise 
tor the purpose for which the security is 
required. The elements necessary for 
determining the fitness have not been 
laid down but it is obvious that in each 
case the Mag strare has to consider 
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ther the surety is in a position to exercise 
considerable control and supervision over 
the accused. The mere solvency of a 
surety may not invariably be sufficient 
to ensute the good conduct of the accused 
any more thau the mere fact of his residing 
at a distant place may be a sufficient ground 
for rejecting him as such, because there 
might be circumstances suggesting that, 

in spite of the solvency of the surety or his 
residence at a distant place, the exercise 
of due supervision and control over the 
conduct and movements of the accused 
may not or may yet be practically possible. 
The object of requiring security, as pointed 
out in Queen Empress v. Rahim Bakhsh 
(2), is not to obtain money for the Crown 
by the forfeiture of recognizances but to 
ensure that the particular accused person 
shall be of good behaviour for the time 
mentioned in the order. It is, therefore, 
reasonable to expect and require that 
the sureties to be tendered should not 
be sureties from such a distance as to make 
it unlikely that they could exercise any 
control over the man for whom they were 
willing to stand surety. If the sureties 
undertake to keep the accused within 
the area of their observation or to adopt 
other suitable measures for securing the 
supervision and control needed to keep him 
in good behaviour, there can be 110 in- 


trate was to have considered the question 
of the fitness of the sureties at the time 
the security was offered. It was there 
pointed out that when drawing up an 
order for security, a Magistrate should 
remember that the object is to obtain 
security for good behaviour not to punish 
the person concerned with imprisonment, 
and that sureties residing at a certain 
distance from the residence or abode of 
the accused may also be acceptable in 
cases where, for example, they consent 
to be sureties upon the person concerned 
uadertaking to live in their village. If 
that undertaking is here given, and the 
sureties concerned are otherwise suitable, 
the Magistrate might reconsider his order 
and determine whether the accused should 
not be released on their security. With 
this direction, the record will be 
returned. 

z. x. Record returned. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 69 of'1923. 

March 9, 1923. 

Present: —Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 
KRISHNA CHANDRA BHOWMIK 
- Accused— Applicant 

versus 


herent objection to their being accepted 
as sufficient. In re Jesa Bhatha (7) certain 
sureties were accepted, because they had 
offered to take the accused persons as their 
tenants in order that they may have a good 
opportunity of preventing them from getting 
into mischief, and the mere fact that they 
resided at a distance of 6 miles from the 
place of residence of the accused was 
not held to be a sufficient ground for 
rejecting them. 

A similar rule was laid down in 
King-Emperor v. Mangal ($). There 
the order of the Magistrate directed 
that the sureties shall be persons 
residing within two miles from 
the place where the person required to give 
security lived, and it was held by this 
Gnirt that that order was not justified 
and that the right coarse for the Magis- 

(7} 55 Iral. Cas. 8571 32 Bom. L. R. 190; 21 
Cr. L. J. 3771 44 B. 385. 

(H) 0 O. C. 199 . 



EM TER OR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
5. 481 —Penal Code (Act XLV of 1860), .s. 228 
— Contempt of Court—Statement of accused, failure 
to record — Illegality —“ If any " in s. 481, 


meaning of. 

No person can be punished for contempt of Court, 
which is a criminal offence, unless the specific 
offence charged against him is specifically stated 
and an opportunity is given him of answering 
it fP. *> 43 , COk !•] 

In re Edward Hutchinson Pollard, (1868) 
2 P C. 106; 5 Moo. P. C. (N. s.) mi 16 E. R. 
A c 7 . Chan Hang Kiu v. Supreme Court of Hong 
K«n9,± Ind Cas. 5391 13 C. W. N - 685; 6 M. L. X.9; 
10M” L. J. 324; ii Cr. L. J. 277 (P. C.), followed. 

All that the expression “statement (if any) 
of the offenders ” in section 481 of the Criminal 
Procedure Code indicates is, that the Court can 
not compel the accused to make a statement j 
but it does not mean that the Court should not 
give him an opportunity of making the statement, 
[p. 543, col. 1. J 

A conviction under section 228 of the Penal 
^odc without giving the accused person an oppor¬ 
tunity of making a statement as required by sec- 
ion 481 of the Criminal Procedure Code, is illegal, 

p. 543* 1.) 
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Criminal revision against the order of 
the Sessions Judge, Pabna, dated the 
15th December, 1922, affirming that of 
the Suo-Divisional Magistrate, Pabna, 
dated the nth November, 1922. 

JUDGMENT. —The petitioner in this 
case is a Muktear practising in the Criminal 
and Revenue Courts in Pabna. He has 
been convicted of contempt of Court by the 
Sub-Divisional Magistrate of Pabna and 
under section 228, Indian Penal Code, 
sentenced to pay a fine of 50 rupees. 
This conviction was upheld on appeal 
by the Sessions Judge of Pabna. 

This Rule was granted on the ground 
that the order passed by the Magistrate was 
illegal and without jurisdiction inasmuch 
as the petitioner was not called on to make 
a statement and no statement was, as a 
matter of fact, recorded as required by sec¬ 
tion 481, Criminal Procedure Code. In 
dealing with this point the learned Sessious 
Judge remarked in his judgment that: 

“ The fundamental principle of criminal 
jurisprudence that a man must be heard 
before he is condemned has no application 
in such cases where special procedure has 
been provided by express law." With 
this expression of law we are in entire 
disagreement. The point has been con¬ 
sidered by the Judicial Committee of the 
Privy Council in the case of In re Edward 
Hutchinson Pollard (1). Their Lordships 
stated that in their judgment no person 
can be punished for contempt of Court, 
which is a criminal offence, unless the specific 
offence charged against him be distinctly 
stated, and an opportunity given him of 
answering. This case was decided in 
1868, and the same principle was affirmed 
by their Lordships of the J udical Committee 
in a more recent case of Chan Hang Kite 
v. Supreme Court of Hong Kong (2). 
We are unable to accept the contention 
of the learned Vakil who shows cause 
against the Rule that the words “ it any 
in section 481, Criminal Procedure Code, 
show that in the special procedure pro¬ 
vided by this section an exception to this 
general rule is provided. All that the 
expression " if any” indicates is that 

(1) (1868) 2 P.C, 106; 5 Moo. P.C, (N. s.) IHJ 
457. 

{*) 4 lad. Cm, 3391 13 C. W, N. 6831 6 M. L- 

9 ; x* M. I* J, 334 J n Cr. L. J. *77 ©•)• 
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the Court cannot compel the accused to 
make a statement, but it cannot mean 
that he should not give him an oppor¬ 
tunity to make a statement. We hold 
that this defect in the procedure was 
fatal to the conviction, and we must, 
therefore, set it aside. 

Before leaving this case, we think, we 
should express our opinion that we are in 
agreement with the learned Sessions Judge 
that the conduct cf the petitioner was 
unjustified and reprehensible. V e thick 
it sufficient, having regard to ti e facts cf 
the case to confine ourselves to this e >.\ 1 cs- 
sion of opinion and it is not necessii> to 
direct any further proceedings to be taken 

against him in the matter. We make this 

Rule absolute and set aside the conviction 
and sentence passed on the petitioner and 
direct that the line, if paid, be refunded. 

Z. k. Rule made absolute . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 62 of 1923. 

March 28, 1923. 

Present: —Mr. Dalai, A. J. C. 

SANT RAM— Prisoner—Appellant . 

versus 

EMPEROR— Complainant. 

Approver — Complicity not proved — Statement, 
whether admissible . 

The statement of an alleged approver who is 
not proved to have participated in the oileuce 
is not admissible against the accused. 

Appeal against an order of the Ad** 
ditional Sessions Judge, Lucknow, dated 
the 23rd January 1923. 

The Government Pleader, for the Crown. 

JUDGMENT. —-The learned Sessions 
Judge in disagreement with the Assessors 
has convicted the appellant, Sant Rum 
Brahman,of an odeuce under section 396, 
Indian Penal Code. The evidence on 
which the conviction is based consists of 
(i) the statement of the approver, Ram 
Autar and (2) the recovery of stolen pro ( - 
erty (a dhussa and a kurta) from the 
appellant's possession during the morning 
following the night of the occurrence. The 
learned Judge has omitted to discuss 
in his judgment on what ground he held 
Ram Autai to be an accomplice. The learn¬ 
ed Government Pleader here referred only 
to Ram Autats’ confession in suppoit ct 
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liis complicity. That is not enough. 
Unless the man adheres to it in the Sessions 
Court he himself could not have been con¬ 
victed on that statement. If such a state¬ 
ment is accepted as that of an approver 
without any test as to his complicity in 
the crime it would be easy enough for 
tlie Police to put forward any bad charact¬ 
er to narrate a picturesque and a detailed 
story of a dacoity of which most of the 
deta Is are known to the Police from the 
Complainants. Ram Autar has not been 
proved to have participated in the dacoity 
so his statement does not amount to evi¬ 
dence against the appellant. The pecu¬ 
liarity of this case is that the learned 
Judge has refrained from saying any¬ 
where definitely in his judgment 
that he trusted the statement of 
Ram Autar. Ti.ere may be occasions 
where a learned Judge of the Trial 
Court is so impressed by the statement 
of a person put forward as an approver 
that an Appellate Court would accept 
the Judge's assurance without any other 
evidence that the person was really an 
approver. The present is not such an 
occasion, where the learned Judge has 
not even considered the matter. 

I agree with the learned Judge that the 
evidence of the recovery of stolen property 
is reliable. Lalta Bakhsh Singh is an 
independent witness and he arrested the 
appellant almost before the Policeenquiiy 
started. The appellant did not claim the 
stolen property to be his and I see no reason 
to distrust the testimony of the complain¬ 
ant’s brother, Mohan Lai that dhussa 
and hurt a were stolen dur ng the dacoity. 
There are, however, circumstances in 
the case which would prevent a Court 
from presuming that the appellant 
took part in the dacoity though the 
stolen property was found in his pos¬ 
session a few hours after the occurrence. 
A lot of other property obviously stolen 
was found in the appellant’s possession 
in a bundle which contained the complain- 
a it’s dhussa and hurt*. This fact gives 
lise to two possib lites: there were several 
dacoities and possibly the appellant did 
not take part in the one under inquiry, 
or 1 he appellant was ut lized only to carry 
stolen prt perty and not to help in the da¬ 
coity. The appellant's denial of posies* 


sion proves his guilty knowledge and it 
may safely be presumed that the knowledge 
was of the property naving been taken 
during the dacoity. 

In the result I alter the sentence to one 
under section 412, Indian Penal Code, and 
reduce the sentence to rigorous imprison¬ 
ment for five years. 

z. k. Sentence altered. 

OTJDH JUDICIAL COMMISSIONR’S 

COURT. 

Miscellaneous Application No. 125 

of 1923. 

April 17. 1923. 

Present: —Mr. Dalai, A. J. C. 

DALSHER— Accused—Applicant 

versus 

EMPEROR— Complainant. 

Criminal Procedure Code (Act V of 1S9S), 
s. 526 — Transfer of case—Magistrate having tried 
other persons on same charge, whether ground for 
transfer. 

The fact that a Magistrate tryirg an accused 
person has already tried ether pexsens cn the 
same charge, is not a sufficient ground for direct¬ 
ing the transfer of the case to some other Magis¬ 
trate. , , 

Application for transfer of a criminal 
case from the Court of the Magistrate, 
First Class, Partatgarli. 

Mr. Moti Lai Saksena, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT. —I see no reason to order 
the transfer of the hearing of the charge 
against the applicant Dalsher, from the 
Court of the Sub-Divisional Offi cer of Patti. 
The only reason assigned for a transfer 
is that this Magistrate has already tried 
certain other persons charged with the 
same offence. If the principle of such a 
reason be accepted considerable incon¬ 
venience will be caused by every abscond¬ 
ing accused person out of a large number, 
turning up from time to time and claim¬ 
ing that lie should be tried by some Mag is- 
tiate who had not heard the charges against 
persons previously convicted. It has often 
happened that I myself have dismissed 
appeals of certain persons and subsequently 
granted an appeal of another convicted 
of the same offence. I am sure that the 
Sub-Divisional Officer of Patti will con¬ 
sider the case against Dalsher on its own 
merits without giving thought to the 
previous trial held bv him. I dismiss this . 

application. , 

z. ^ Application dUmwedi . 
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ABDOI, AZI* V. tAKHill CHANBRAi 

CALCUTTA HIGH COURT. 

Appeal erpm Appellate Decree No. 1203 

of 1920. 

May 25, 1922. 

Present: —Justice Sit Asutosh Mookerjee, 

Kt., and Mr. Justice Chotzner. 
ABDXJIy AZIZ and others—Plaintiffs— 

Appellants 

versus 

X/AKHMI CHANDRA MAJTJMDAR and 

others—Defendants—Respondents . 

Civil Procedure Code ( Act Vof 1908), O. XXI I, 
V. 4— Appeal—Death of respondent—Case remanded 
in ignorance — Procedure. 

A suit was decreed by the Trial Court but was 
dismissed on appeal by the District Judge. 
During the pendency of a second appeal 
preferred by the plaintiff, one of the de- 
fendants-respondents died and no application 
was made to bring his legal representatives on the 
record. The High Court heard the appeal in 
ignorance of this fact and, accepting the appeal, 
remanded the case to the District Judge for re¬ 
decision. When the latter proceeded to decide 
the case he was informed that one of the defend¬ 
ants had died. He, consequently, declined to 
hear the appeal and decided that the decree 
passed by him on the previous occasion stood 
in its entirety t 

Held, (1) that the tact of the death of one of 
the respondents had not destroyed the jurisdic¬ 
tion of the High Court; [p 546, col. 1.] 

(2) that the District Judge should not have 

regarded the order of the High Court as if it were 
null and void and should have reported the matter 
to that Court for proper action under the circum¬ 
stances ; [p.546, col. r.J 

(3) that the order of the District Judge must 
be set aside and the case must be re-called to the 
High Court and placed before the Bench which 
disposed of it on the previous occasion for orders 
Ip. 54 6 * Col « i.J 


Appeal agarnst th^ decision of the District 
Judge, Noakhali, dated the 14th August 

1918’. 


Babu Go'blnda Chandra Dey Roy , f 0 r tli 
Appellants. 

Bkbus Abinash Chandra Chose (for £ab 

Girija Prascmna Roy Chowdhury) Par 

thanan Ghost and Sures Chandra Talukdai 
ror the Respondents. 


nJm«ff MENT '~A hlS 1S aU a PP eaI b y I 

pla utiffs in a suit for cancellation of a s 
held under the putni Regulation. 1 
suit was decreed in the Court of first nstan 

lament 1 ** 1 by the two 2 tnrin *lars, 
judgment was reversed and the suit 

dismissed. Th* plaintiff, thereupon appeel 
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ed to this Court. They joined as respond¬ 
ents three sets of persons, i fix., (*) tl e auc¬ 
tion-purchaser ; (ii) the two xcthindars, 
and (Hi) the persons alleged to be joint 
tenants in the putni. During the pendency 
of the appeal in this Court, Sarat Chandra 
Ghose, the executor to the estate of Saras- 
watiDebi, one of the zemindar respondents, 
died on tine loth June 1916. The plaintiffs’, 
it is now asserted, were not aware of this 
circumstance and the auction-purchaser 
as also the other zemindar respondent were 
equally ignorant of the event. The result 
was that on the 31st January 1917 when 
th,e appeal was taken up for final disposal 
in tli.s Court, the hearing proceeded on the 
assumption that all the parties were propeily 
represented on the record. The appeal 
was heard, the decree of the lower Appellate 
Court was set aside and the case was re¬ 
manded for reconsideration. When the case 
went before the District Judge, he was 
informed on the 20th December 1917 
that one of the zemindar defendants had 
died during the pendency of the appeal 
in the High Court and that the representa¬ 
tive-in-interest of that zemindar was not 
bound by the order or remand made by 
the High Court. The position consequent¬ 
ly was that the District Judge w^as called 
upon to hear an appeal which had been 
preferred by the two zemindars defendants, 
one of whom was bound by the order of 
remand while the other was dead and not 
affected by that order. The District Judges 
held, in these circumstances, that the 
appeal could not be re-heard by him. The 
view lie adopted was that the decree of 
the lower Appellate Court as made by his 
predecessor had been vacated by the High 
Court with regard to one of the zemindar 
defendants, but not with regard to the other. 
He, consequently, declined to hear the 
appeal and added thqt the decree made bv 
the lower Appellate Court on the previous 
occasion stood restored in its entirety. 
This view, it has been urged, is supported* 
by the decision of this Court in the case 
of Kali Dayal v. Nagendra Nath (1). 

On the present appeal the plaintiffs 
have contended that if, in the opinion 
of the District Judge, the or del of tlie High 
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(1) 34 Ind. Ca«. 822; 30 C. L. J. 217; 24 C. W, 
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Court, made in. ignorance of the real facts, 
could not be carried out, the proper course 
for him t‘ i r ollow was to intimate the rue 
position to this Court so as to unable tnis 
Court to determine what action should 
be taken in the matter. Oh the other 
hand, the zemindar repsponuent who v«»s 
a 0 -.rty to the appeal on the previous oc¬ 
casion an! is bound by the order made 
therein, has contended that the order of 
the High Court must be deemed to have 
been mode without jurisdiction and that 
the District Judge was competent to treat 
it as a nullitv. We are o f opinion that this 
view cannot possibly be supported. 

The fact of the death of one or Ihc 
respondents to the appeal did not destroy 
the jurisdiction of the Court. If this 
Court had been apprised of the true state 
of facts, no doubt, the Court would have 
made an order of a different description. 
That very circumstance shows that the 
jurisdiction of this Court was not ousted 
by re '.son of the death of one of the respond¬ 
ents. We are of opinion that the District 
Judge should not have regarded the order 
of tliis Court as if it were null or void, but 
should have reported the matter to this 
Court for such action as might be deemed 
necessary in the events which had happened. 

The result is that this appeal is allowed 
and the decree of the District Judge set 
aside. The case is remanded and re-called 
to the file of this Court so that it may be 
placed before Richardson, J., who is the 
only member, now in this Court of the 
Division Bench which decided the appeal 
on the previous occasion. It is not proper 
for us to consider what order should be 
ultimately passed in thismatter. The effect 
of <jur order is to place the parties in the 
position which they would have occupied 
if the District Judge on discover}; cf true 
facts had'sent back the case to this Court 
There will be no order for costs. 

■ l. k. Appeal allotted. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Civil, Revision N0. 420F19Z3. 
March 27, 1923. 

Present: — Mr. Kanhaya Lai, J. C. 
SHYAM LAL— Objector—Applicant 

versus 

RADHK SHYAM— Decree-holder— 


A ND A NOTH ER— JUDGMENT-DEBTOR— 

Opposite Party. . 

• Civil Procedure Code (Act V of 1908), O. XXI, 
r. 58 —Objection to attachment on ground of 
alleged sale—Sale found to be not genuine — Objec¬ 
tion disallowed — Revision, whether competent. 

Certain house property having been attached 
in execution of a decree, an objection was filed 
that the property had been purchased by the 
objector long before the passing of the decree 
in execution of which it was attached. The Court 
having found that the bona fides of the alleged sale 
were doubtful and that the judgment-debtor was 
still in possession disallowed the objection, ihe 
objector put in an application for revision of the 

order: , . , . . 

Held, that there was no reason tor lnterferriug 

in revision with the order, [p. 547, col. 2.J 


Application for revision of the 
order of the Munsif, Bilgram, dated loth 
February 1923. 

FACTS appear from the following order 

of the Munsif Bilgram:— 

* • 

"Radhe Shyam (opposite party No. 1) 
obtained a simple money decree against 
Lalu (opposite party No. 2) on 7th November 
1921. The decree was passed in District 
Farrukhabad. On 21st December 1921 
the decree-holder moved the Farrukhabad 
Court to have the decree transferred for 

execution to this Court. On 22nd De¬ 
cember 1921 the order of transfer was 
made in his favour. On 8th April 1922 
he moved this Court., to have his decree 
executed. The application for execution 
sought the attachment of two houses be¬ 
longing to the judgment-debtor at Saudi. 
The attachment of these houses was made 
on 24/29th April 1922. On nth May 
1022 Shyam Lai objected to the attach¬ 
ment on the ground that the attached 
houses had been sold ofE to him on 23rd 
August i 9 zi, *.<*., before the passing of 
the decree. The decree-holder contests 
the objection. He says that if there is 
any deed in existence it is fictitious and 
fraudulent and void in view of the pro* 
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Chnttopadhya v. Vmztara Deby (1) and 
Rdjani Kant Nag v. Jageshwar Singh (2). 
The decree under appeal in each of these 
cases has decided the question, not of the 
amount of cesses annually payable but of the 
liability of the defendant to pay cess when the 
pla ntifl has not published the notices 
contemplated by the Bengal Ces3 Act. 
We are consequently of opinion, that th-e 
preliminary objection must prevail in each 
case and that the appeals should be dis¬ 
missed, with costs where the respondent 
has entered appearance. 

*. k. Appeal dismissed . 


OUDH JUDICIAL COMMISSI ONER’S 

COURT. 

First Civil Appeal No. 49 of 1921. 

Febru'iiv 6, £Q2~. 

Present: —Mr. Dalai, A. J. C , ana Mr 

Simpson, A. J. C. 

I AT EH SINGH and others— 

P L AI NT 1 V IS—App el L A N T .3 

versus 

J AO AN NATH BAKKSK SlNGTi and 

another— Defendants— K e- 

SPONr.ENTS. 


JP«>* Aihetr v. Pam Shankar , 26 A. 2131 A. 
w - N. (1903) 236, followed. 

Appeal from the decree of the Subordi¬ 
nate Judge Bahraich, dated 14th Julv 

19^1. 

Mr. Aditya Prasad, for the Appellants. 
Mr. Bisheshwar Nath Stivastava, for 

Respondent No. 1. 

Messrs. A. P. Sen and Basdco J r al , for 
Respondent No. 2. 


JUDGMENT.— This is a fresh appeal by 
the plaintiffs. Their suit wa3 dismissed on 
a finding of res judicata. The only question 
for decision in this appeal is, whether the 
res judicata exists or not. 

The pedigree is as follows:— 

CHHATARPAL SINGH . . 

__ I __ 


„ I 0 

Guman Singh 


1 


— ■ 

! 


I 


Motabar Gopal 
Singh Singh 
| (died 
Harhar child- 
Bakhsli le«s) 
Singh 
(defendant 
No. 3.) 


Maliipat Singh Sarabjit Singh 

RaghunaMi Singh 
=Musammat 

Har Kunwar 
(widow) 


Ganga Bakhsh 
Singh 


Bishunath 
Singh 
(defendant 
No. 2.) 


) 


Musamsnat 
Ram Kunwar 
(daughter) 

Jagu Nath Bakhsh 
Singh 

(defendant No. i.) 


I 


Jaipal Singh Pirtlii Singh Surat Singh Dhamikal 


Civil Procedure Code (Act V of 1908), s. u, 
O. X X 111 .r. 1 —Dismissal of suit for declaration 
—Permission given suo motu to file fresh suit — 
Subsequent suit for possession, whether maintainable 
—Res judicata— Relief, how determined—Change of 
gvents after institution of suit, effect of. 

In dismissing a suit for a declaration that a 
certain deed of gift was void, the Court went 
on to remark suo motu that plaintiffs were given 
liberty to file a fresh suit for possession. Sucli 
• suit was subsequently filed wherein the plaintiffs 
•et up a custom Contrary to the general law 
of reversion; 

Held , that the remark of the Court did not 
amount to an order under O. XXIII, r. 1, of 
the Civil Procedure Code, and did not confer 
any right on the plaintiffs which they did not 
otherwise possess, or prevent the application of 
Section 11, Explanation 4, to the question of custom 
which the plaintiff attempted to raise in the pre¬ 
sent suit. [p. 552. cols. 1 & 2.] 

The general rule is that relief will be granted 
according to the state of things at the date of 
institution. The Court is not precluded from 
granting the plaintiff a declaration because that 
relief has ceased to be appropriate owing to events 
occurring after institution, [p. $ 5 i, C oL i.J 


I I Singh 

I 

; Dildar Singh 
(defendant No. 4.) 


Udit Singh Lai Bahadur 
(died child- Singh 
less.) (plaintiff No. 6 .) 


Fateh Singh Surjan Singh Sheoraj Singh 
(plaintiff (plaintiff (plaintiff 

No. 1.) No. 2.) No.3.) 


Jang Bahadnr Blsheshar Bakhsh SheoDar 
Singh Singh Singh 

(plaintiff No, 4.) (plaintiff No. 3.) (plaintiff No. 7.) 

The last male owner was Raghunatli 
Singli. He dieu in January 1892 a?’<! his 
widow, Musammat Har Kunwar, got poss¬ 
ession on zv.d [u-.-e 1908. She executed 
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A suit for tlie recovery of cess was dismissed 
by a Subordinate Judge on the ground that the 
plaintiff was not entitled to recover cess from the 
tenant defendants as he had not served the notices 
contemplated by section 54 of the Bengal Cess 
Act. The amount claimed did not exceed Rs. 100: 

Held , that sections 3 (5) and 153 of the Bengal 
Tenancy Act, read with section 47 of the Bengal 
Cess Act, rendered an appeal incompetent iu the 
case. 

Watson & Co. v. Sreehrislo Bhutnick , 21 
C. 132; 1 o Ind. Dec. (n. s.) 720, Debendra 
Prasad Ghosc v. Paresh Nath Mitter, 4 C. b. J. 

119, distinguished. 

Mohcsh Chuvder Chuitopadhya v. Utnaiara 
Deby, 16 C. 638; 8 Ind. Dec. (N. s.) 421, Rajani 
Kant Nag v. Jageshwar Singh, 20 C. 254; 10 
Ind. Dec. (x. s.) 172, followed. 

Babas Mohendra Nath Ray, Gobinda 
Chandra Dcy Roy, Romes Chandra Sen 
and BirendraChinira Das, for the Appel¬ 
lant. 

Babu Sasadhar Roy {Sr.}, for the Res¬ 
pondents in Appeals Nos. 1084, 1085 and 
1090. 

Babn Upendra Kumar Roy, for the Res¬ 
pondents in Appeals Nos. 1085, 1088 ai:d 
It0?>. 

Baba Biraj Mohan Majumdar ,for the 
Respondents in Appeals Nos. 1093 and 

ni 5 « 

Babtf Jotir Mohan Bhattatharjee, for the 
Respondents in Appeals Nos. mo and 
1115. 

JUDGMENT. —These forty appeals arise 
out of as many suits for recovery of cesses 
due to the plaintiff on account of rent- 
free lands within his estate.' The Sub¬ 
ordinate Judge has dismissed the suits 
on the ground that the plaintiff was not 
entitled to realise cesses from the tenant 
defendants, as he had not served the notices 
contemplated by section 54 of the Bengal 
Gess Act. The contention of the appellant 
i« that this view is erroneous in law. 

A prelim nary objection has been taken 
01 behalf of the respondents on the ground 
that the appeals are incompetent ilhder 
section 153, Bengal Tenancy Act. That 
sec;ion bars a second appeal in suits for 
rent where the decree is passed by a District 
Judge, Additional District Judge or Sub- 
ordinate Judge and the amount claimed 
in the suit does not exceed Rs. 100, unless 
a question of a special character has been 
decided by the decree under appeal. 


The contention of the respondents is that 
this provision, read with section 47 of tli* 
Cess Act, renders all the appeals incompe* 
tent. Iu support of this position they Lave 
placed reliance upon the decisions in Mohcsh 
Ghunder Chuitopadhya v. Umatara Deby 
(r), and Rajani Kant Nag v. Jageshwar 
Sitigh (2). On belalf of the appellant; 
reliance h'as been placed, on the other hand, 
upon the dec.sion in Watson & Co. 
v. Sreekristo Bhutnick (3) and Debendra 
Pro sad Ghose v. Paresh Nath Mitter (4). 
In our opinion the cases mentioned on 
behalf of the appellants are distinguishable. 
The appeals in Mohesh Chwider Chutto- 
padhya v. Umatara Deby (i) and Rajani 
Kant Nag v. Jageshwar Singh (j2) arose out 
of silits instituted for recovery of cess 
only. There was no question in either 
case as to tlie amount of cess annually 
payable, but there was a question as to the 
liability to pay cess, and it was ruled 
that the appeal weas barred under section 
153 inasmuch as the decree which was 
assailed had not decided a question relating 
to the amount of cess annually payable 
by the tenant. On the other hand, the 
decisions in Watson & Co. v. Sree¬ 
kristo Bhutnick (3) and Debendra Prosad 
Ghose v. Paresh Nath Mitter (4) were 
pronounced in suits instituted for the 
recovery of rent and cess. There was no 
question as to the amount of cess annually 
payable, but there was a question as to the 
liability to pay cesses. It is plain that 
the effect of the decision of the question 
of liability to pay cess would be to affect 
the amount of “rent ” annually payable by 
the tenant, if the word ‘ rent is interpreted 
to mean not only rent properly so called 
but also cesses recoverable as iert; see 
section 3 ( 5 ) of the Bengal Tenancy Act, 
and section 4 7 Cess Act. The appeals 
now before us arise out of suits instituted 
for the recovery of cesses only. Conse¬ 
quently the present appeals are governed, 
not by the decisions in Debendra Prosad 
Ghose v. Paresh Nath Mitter (4) and Watson 
S' Co. v. Sreekristo Bhumick (3) 
but by the decision in Mohesh Chundet 

(1) 16 C. 6381 8 Ind. Dec. (N. S.) 421. 

(2) 20 C. 254; 10 Ind. Dec. (N. S.) 

(3) 21 C. 1321 xo Ind. Dtc. (N. ».) 7101 

(4) 4 C. b. h II* 
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Chntfrpadhya v. Umatara Deby (i) and 
Rdjani Kant Nag v. Jageshwar Singh (2). 
The decree under appeal in each of these 
cases has decided the question, not of the 
amount of cesses annually payable but of the 
liability of the defendant to pay cess when the 
pla ntifl has not published the notices 
contemplated by the Bengal Ces3 Act. 
We are consequently of opinion, that the 
preliminary objection must prevail in each 
case and that the appeals should be dis¬ 
missed, with costs where the respondent 
has entered appearance. 

*. k . Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 49 of 1921. 
Fe 1 t a-i: v ft, £92;,. 

Present: —Mr. Dalai, A. J . C , ana Mr 

S:mp?on, A.J. C. 

I AT EH SINGH and others— 
Plaint 1 v i- s— A pp el l a n t s 
versus 

JAOANNATH BAKHSH SINGTi and 
another-- Defendants— P e- 

SPONDENTS. 


Ram Aihetf ?. Pam Shankar, a© A. 2131 A* 

W. n. (1903) 236, followed. 

Ap_H.al from the decree cf the Subordi- 
nate Judge Bahraich, dated 14th Julv 
i^i. 

Mr. Aditya Prasad, for the Appellants. 
Mr. Bisheshwar Nath Stivasiava, for 

Respondent No. 1. 

Messrs. A. P. Sen and Basdeo T r al, for 
Respondent No. 2. 


JUDGMENT.— This is a fresh appeal by 
the plaintiffs. Their suit was dismissed on 
a finding of res judicata. The only question 
for decision in this appeal is, whether the 
res judicata exists or not. 


The pedigree is as follows:— 
CHHATARPAh SINGH 
_!_ 

Guman Singh 


Motabar Gopal 
Singh Singh 
1 (died 
Harhar child- 
Bakhsk less) 
Singh 
(defendant 
No. 3.) 


llahipat Singh Sarabjit Singh 

Raghunath Singh 
=Musammat 


Ganga Bakhsh 
Singh 


Bishunatb 
Singh 
(defendant 
No. 2.) 


Har Kunwar 
(widow) 


Musammat 
Ram Kunwar 
(daughter) 

Jagu Nath Bakhsh 
Singh 

(defendant No. l.) 


Jaipal Singh Pirthi Singh Surat Singh Dhaunkal 


Civil Procedure Code (Act V of 1908), e. 11, 
O. X X 111 .r. 1 —Dismissal of suit for declaration 
—Permission given suo motu to file fresh suit — 
Subsequent suit for possession, whether maintainable 
—■Res judicata— Relief, how determined—Change of 
§vents after institution of suit, effect of. 

In dismissing a suit for a declaration that a 
certain deed of gift was void, the Court went 
on to remark suo motu that plaintiffs were given 
liberty to file a fresh suit for possession. Such 
a suit was subsequently filed wherein the plaintiffs 
•et up a custom contrary to the general law 
of reversion: 

Held, that the remark of the Court did not 
amount to an order under O. XXIII, r. 1, of 
the Civil Procedure Code, and did not confer 
any right on the plaintiffs which they did not 
otherwise possess, or prevent the application of 
section 11, Explanation 4, to the question of custom 
Which the plaintiff attempted to raise in the pre« 
Sent suit. [p. 55a, cols. 1 & 2.] 

The general rule is that relief will be granted 
according to the state of things at the date of 
institution. The Court Is not precluded from 
the plaintiff a declaration because that 
relief has ceased to be appropriate owing to events 
accurring after institution, [p. $ 5 i, coh 1.) 


Singh 

I 

Dildar Singh I 
(defendant No. 4.) I 


Udit Singh Lai Bahadur 
(died child- Singh 

less.) (plaintiff No. 6.) 


Fateh Singh Surjan Singh Sheoraj Singh 
(plaintiff (plaintiff (plaintiff 

No. 1.) No. 2.) No.3.) 


Jang Bahadur Bisheshar Bakhsh SheoDar 
Singh Singh Singh 

(plaintiff No. 4.) (plaintiff No. 3.) (plaintiff No. 7.) 

The last male owner was Raghunaih 
Siugli. He diea in Januar} 1892 a?:<l his 
widow, Musammat Har Kunwar, got pohs- 
ession on 2nd [u-de 1908. She executed 
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a deed of gift of the entire property in book but 
favour of her daughter’s son, Jagu Nath 
Bakksh Singh, defendant No. i. The former 
suit which is claimed to be icsju.iicata 
was brought by all the present plaintiffs 
and with them were Harhar Baksb Singh 
who is now arrayed as defendant No. 3 and 
Udit Singh, who has since died childless. 

The defendants were Musa 7 mml Ram 
Kunwar, who died during the pendency of the 
suit, Jagu Nath Bakhsli Singh, who is now 
ariayed as defendant No. 1, Ganga Bakhsh 
Singh, now deceased, v. lnve son 15 shunnath 
Singh defeudaut No. 2, and Dildar Singh, 
who is new defendant No. <\. In both the 
suits Dildar Singh is a pro fonna defendant, 
arrayed as such because he refused to join 
the plaintiffs-. The array of parties, there- 
tore, is identical in the two suits. This fact 
is admitted. 

The pedigree itself shows that the nearest 
re\ersioner by Hindu La w was Ganga Baksh 
Singh. The plaintiffs, however, set up 
a custom under which all branches of the 
family inherit per stirpes , so that 
plaintiffs, along with defendant No. 4, 
would,be entitled to half of the prop¬ 
erty of Raglnuiath Singh while 
Harhar Bakhsh Singh and Bishunath 
Singh would get the other half. That is, 
the present suit is based on inheritance as 
reversioners, tlie reversion having opened 
the death of Musammai Har Kunwar 


(1923 


on 

which took place on 10th February 
1909. Ti is suit was filed n Sth March 
1921 just within limitation. 

The former suit was for declaration that 
the deed of gift by the widow in favour 
of daughter's son was void. The custom 
ought to have been pleaded in that suit, 
because, if there was no custom 
the plaintiffs tvere only remote rever- 
sioneis and a remote reversioner cannot sue 
in the presence of the next reversioner. 
The remarks in Mayne’s Hindu Law, 
8 th E’hfion", 011 page 00.^ with the case 
cited therein, are sufficient authority for 
tliis proposition. I do not know why the 
plaintiffs did not allege the custom in-their 
plaint. They gave the pedigree correctly 
with the result that the plaint as originally 
filed did not give any Tight to sue on the 
part of tlie plaintiffs. A written statement 
was filed bn behalf of the widow and her 
daughter’s son. It is not in the printed 


. the plaintiffs’ replication 
is printed, from which it appears that 
the point was taken by defendant No. 1 and 
defendant No. 2. Ganga Bakhsh Singh him¬ 
self filed a written statement in which 
lie distinctly raised the point. In the reoli- 
cation the plaintiffs still refrained from 
setting up the custom although they ad¬ 
mitted that Ganga Bakhsh .Singh was 
nearer. What they said was in paragraph 
158, replication, page 11, part III:— 

“As stated by defendants Ncs. 1 and 2 
Ganga Baksh Singh is a nearer heir than 
the plaintiffs: even then the plaintiffs 
are entitled to maintain this suit on account 
of Ganga Bakhsh Singh's denial and his 
not joining the suit, owing to his indiffer¬ 
ence towards the preservation of his rights, 
having regard to his views in the written 
statement, and on account of his colluding 
with the defendants Nos. 1 and 2 and the 
defendants Nos. 1 and 2 cannot derive 
any benefit by setting up a jus terlii (sic)." 
Thatistosay, they preferred to rest their 
case not upon custom but upon Hindu 
Law combined with collusion on the part 
of defendant No. 2. 

It has been argued that the}' were 
entitled to do this; that the litigation was 
not one in which it was necessary to intro¬ 
duce the custom, because the deed of 
gift could be set aside, custom or no custom. 
We cannot accede to this proposition. 

If the custom existed, the plaintiffs J ad 
a right to sue independently of what Garga 
Bakhsh’s conduct might have been. Cer¬ 
tainly, they were entitled to base their suit' 
upon collusion, but with the result that 
they would be precluded from subsequently •. 
alleging the custom against the same 
parties. It would be plainly intolerable . 
that as soon as they had failed on a basis 
of collusion they should be allowed to brirg . 
a fresh suit setting up a custom. 

If the matter had stood there the case 
would have presented no difficulty. But' 
during the pendency of the suit and before. • 
any evidence had been taken the widow ■ ~ 
died. Thereupon the plaintiffs made an ** 
application to be allowed to amend their 
plaint. They said that owing to her death * 
they had become entitled to institute ft 
suit for possession and that in order to show _ 
that right it was now necessary, for them 
to plead the custom. They,also asked U 
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ba /3 ceased to be appropriate . owing to 
events occurring after institution Ram 


• be allowed to sue for possession. The 
learned Subordinate Judge refused to 
f allow the amendment of the plaint. The 
order refusing the amendment is of itself 
the judgment in the suit. He said that 
the plaintiffs ought to have pleaded the 
custom from the first, and here we agree 
with him. He refused to allow the amend¬ 
ment of the plaint. He then said: 
‘‘There remains the question as to 
whether plaintiffs be permitted to add 
the prayer for possession. It is admit¬ 
ted by the plaintiffs* Pleader that when 
the plea of custom has not been per- 
/mitted to be embodied in the plaint their 
suit must fail. It is, therefore, unnecessary 
to grant this prayer. The death of the lady 
has given the plaintiffs a fresh cause of 
action for possession. I leave them to the 
liberty of filing a fresh suit for possession. 

“It is admitted after disposal of this ap¬ 
plication disallowing the amendment, that 
• r the suit cannot proceed. I, therefore, order 
that the plaintiffs being one degree remoter 
to the last male owner than the defendant 
No. 3, they have no cause of action. The 
suit must, therefore, be dismissed.** 

' Itisthispartof hisjudgment which creates 
the difficulty. It is necessary to construe 
it with some care. The words “Their suit 
must fail” refer to the suit for possession. 
If there was no custom the plaintiffs would 
not be entitled to possession, the reversion 
having opened during the lifetime of Gangs 
Bakhsh Singh the nearer reversioner. 
For this reason the plain, tiffs were not allowed 
to convert their suit into one for possession. 

I omit for the present the next two sei - 
ten.es which are the crux of the case. 

/hen comes the sentence ‘ It is admitted 
after the disposal of this application dis¬ 
allowing • the amendment, that the suit 
cannot proceed/’ It is not certain why 
the suit could not proceed, cr what it is 
that the plaintiffs were admitting. '1 he 
appellants* Pleader says that they were 
merely admitting that the Coutt could not 
be expected, in its discretion, to grant 
a declaration to a party who could sue fer 
■possession. This is very doubtful law. 
The general rule la that relief will be grant¬ 
ed according to the state of things at the 
date of institut on. We do not think that 
the Court is precluded from granting the 
jflaitittfls a declaration because that relief 


Adhar v. Ram Shankur (1) The admission 
would, therefore, appear to be-“If we are 
precluded from proving the custom we 
must fail because we cannot prove collu¬ 
sion.** The concluding order agrees with 
this. It proceeds on the ground that the 
plaintiffs have no cause of action. because 
they are one degree remoter than the de¬ 
fendant No. 3. 

It remains to consider the effect of the 
two sentences: “The death of the lady 
has given the plaintiffs a fresh cause of 
action for possession. I leave them to the 
liberty of filing a fresh suit for possession.** 
We agree with the Court of trial that these 
words have no legalforce. It was argeed 
for the appellants that they amounted to 
an order under CL XXIII, r. 1. This 
is not correct. The procedure under that 
Order is that the plaintiff withdraws his 
suit. The suit is rot dismissed at all and 
the act is the act of the plaintiff, not of the 
Court. I11 tliis case there was no appli¬ 
cation and no withdrawal. The suit was 
dismissed. But there remains the question 
whether plaintiffs were entitled to cens- 
trtie tnese words to mean that, although 
they had not been allowed to add a prayer 
for possession to their plaint or to plead 
the custom in that suit, it was nevertheless 
the Judge's meaning that they were free 
to b.ing a second suit for possession and 
in that second siut to set vp their custom. 
It is certainly difficult to put any other 
construction on the words. T 1 e Court did 
not only say “I leave them to the liberty 
of filing a fresh suit for possession” but also 
said “ The death of the lady has given 
the plaintiffs a cause of action for pos¬ 
session.” -now it had done mV such 
thing unless the custom existed. The 
learned judge had himself pointed out 
that the suit for declaration and the suit 
for possession were on the same footing 
on this point. He said that the custom 
ought to have been set forth in the plain¬ 
tiffs’ replication. ‘‘It was as essential to the 
dismissal of the cause ot action iii a de¬ 
claratory suit'as it woulcl .be in a suit for 

possession.” It is probable to construe 

• — 

.. {*) 26 A. 215 j A. W, N (1903) 
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as meaning: “The death of the lady has 
given the plaintiffs a fresh cause of action 
for possession (provided they succeed 
in proving their custom but they will be 
precluded by the principle of res judicata 
from doing this). I leave them to the 
liberty of filing a fresh suit for possession 
{which must necessirily fail)/* 

Having ascertained the meaning of thes« 
remarks it remains to be decided whether 
they conferred a right on the plaintiffs 
which they did not otherwise possess: 
Our decision is that, in tne circumstances 
oi the present case, they did not. They were 
not a decision between parties at all. The 
first question before the learned Subordi¬ 
nate Judge was whether he was or uas 
not to grant a declaration to the plaintiffs 
in that suit. Then came the second question 
whether he ought to allow the plaintiffs 
to add another relief of possession. He 
decided that they could not be allowed 
to amend their plaint so as to ask for this 
relief. Ke had no power to decide 
whether they could or could not bring a 
fresh suit. 

We do not believe any injustice is being 
done to the plaintiffs. The former suit 
was decided on 15th A 1 arch 1909. Ganga 
Bakhsh Singh promptly brought an action 
against Jagu N; th Bakhsh Singh for 
the whole of the property. The parties 
compromised. Ganga Bakhsh Singh took 
half and Jagu Nath Bakhsh Singh 
took the other half. That compromise 
is dated 15th April 1910 and the decree 
in term 9 of the compromise was passed on 
19th April iqto. The plaintiffs allowed 
this state of things to continue until .almost 
the last day of limitation when they 
brought the present suit. This raises a 
doubt whether they were actually misled 
by these remarks in the judgment. 

There seems to be no reason to disturb 
the decree under appeal. We agree with 
the Court of Trial that the case w’ould 
have presented no difficult}' were it not 
for these two sentences in the judgment. 
We agree that these two sentences did not 
amount to an order under O. XXIII, r. I, 
and we agree that, in the circumstances, 
they did not confer anyright on the plain* 
tiffs which they did not otherwise possess, 
or preveut the application of section 11, 


£w 

Explanation 4, to the question of custom 
which the plaintiffs attempted to raise 
in the present suit. The appeal ia 
dismissed with costs. 

k. s. D. Appeal dismissed, 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 563 

of 1920. 

April 25, 1922. 

Present: —Justice Sir Asutosh Mookerjee, 
Kx.,and Mr. Justice Chotzner. 
GIRIS CHANDRA BHATTACHARYYA 

AND ANOTHER—PLAINTIFFS- APPELLANTS 

versus 

BHABATARAN SHAKARI AND ANOTHER 
—Defendants—Respondfkts. 
Bengal Tenancy Act ( VIII of 1885), s. 18a 
—Landlord and tenant—Part of homestead used 
for keeping cattle, nature of—Termination of tenancy 
— Notice to quit. 

Where a settled raiyat uses a piece of land 
adjacent to his homestead for keeping cattle used 
for the purposes of agriculture, the land so used 
is either governed by section 182 of the Bengal 
Tenancy Act, or is used for purposes of agriculture. 
In either case the tenancy is not governed by 
the provisions of the Transfer of Property Act 
and cannot be validly terminated by a notice 
to quit. 

Dina Nath Nag v. Sashi Mohan Dey Tarafdar, 
31 Iud. Cas. 16; 22 C. L. J. 219; 20 C. W. N. 550, 
followed. 

Appeal against a decree cf the District 
Judge, Murshidabad, dated the 3rd 
December 1919, reversing that cf the 
Munsif, Kandi,dated the 22nd July 1918. 

Balms Surendra Chandra Sen and 
Hemsndra Chandra Sen, for the Appel- 

^Babrs Tarak Chunder Chuckerbutty and 
Pra fulla Chunder Chukerbutiy, for the 

Respondents. 

JUDGMENT.— This is on appeal by tnf 
plaintiffs in a suit for ejectment. The 
plaintiffs served a notice upon the 
deiendant to quit at the end of the 
then current Bengali year. Notwith¬ 
standing this, the defendant remained 
in occupation. The case for the defettd* 
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ant is tnat the incidents of the dis¬ 
puted land are governed by the provi¬ 
sions of the Bengal Tenancy Act, and 
that consequently he is not liable to be 
ejected. The primary Court held that 
the land was not agricultural in character 
and was governed by the provisions of the 
Transfer of Property Act. In this view 
the Court of first instance decreed the suit, 
as the tenancy was capable of termination 
and had been terminated by a legal notice 
to quit. On appeal the District Judge 
has dismissed the suit as, in his opinion, 
the tenancy was governed by the Bengal 
Tenancy Act and could not be terminated. 
We are of opinion that the view taken by 
the District Judge is manifestly right. 

The plaintiffs are on the horns of a dilem¬ 
ma. The defendant has been found to be 
a settled raiyat of the village where the 
disputed land is situated. He has also been 
found to have lands under cultivation ; 
he gets these lands cultivated by hired 
labourers, whom he supplies with his own 
cattle and piough s. He has also his gra nary 
and khamar within his own homestead. 
In these circumstances, it is plain that as the 
defendant is a raiyat, the" disputed land 
is governed either by section 182 or by 
the other provisions of the Bengal Tenancy 
Act. Whichever \ iew is adopted, the 
plaintiffs are out of Court. 

No doubt, as the appellant has contended, 
it cannot be maintained that, because a 
settled raiyat takes settlement of a piece 
of laud adjacent to his homestead though 
for purposes not agricultural, the tenancy 
of the new plot of land is governed by sec¬ 
tion 182 of the Bengal Tenancy Act. Here, 
however, the land is used either as a 
homestead by a raiyat or for agricultural 
purposes. As theDistrict Judge has correct¬ 
ly pointed out a raiyat often keeps his 
cattle on a part of his homestead, and this 
makes section 182 applicable. On the other 
hand, if we hold that this land does not 
form a part of the homestead of the raiyat, 
it is manifestly used for agricultural pur¬ 
poses, because the raiyat keeps here cattle 
used for the purpose of agriculture. This 
view is in accord with that adopted in the 
case of Dina Nath Nag v. Sasht Mohan 
Dey Tarafdar (1). We hold, accordingly, 

(1) 31 Ind, Cas. 16; 22 C. 1 . J. 2191 20 C. W. N. 

5 


that the tenancy of the defendant in respect 
of the disputed land was not terminable 
and had not been terminated by the notice 
to quit. 

The result is that the decree of the 
District Judge is affirmed and this appeal 
dismissed with costs. 
z.k. Appeal dismissed . 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Civn, Revision No. 24 of 1923. 
March 29, 1923. 

Present: —Mr. Dalai, A. J. C. 

ASHIQ AIJ— PLAINTIFF— Al PUCANT 

versus 

GHI 71 ,AM S A RWA R— D E ff. x r< a >tt— 

Oposite Pap'jy. 

Ondh Rent Act]. {XX J I of 1886), s. 108 (10) 
—Jurisdiction of Civil and Revenue Courts— 
Suit to recover occupancy holding on basis of title, 
whether cognisable by Civil or Revenue Courts. 

Section 108 (10) of the Ondh Rent Act has no 
application to a suit for the recovery of an occu¬ 
pancy tenure based on title, where the plaintiff 
has not been in actual occupation or possession 
of the tenure. Such a suit is not, therefore, 
cognizable by a Revenue Court, fp. 554, col. 2.J 

Raghubar Dayal v. C harden u t . C. 23. Chan - 
drika BakhshSingh v. Raghuuath Kunwur, iS Ind 
Cas. 28.}; 16 O. C. 105, followed. 

Jagra v. Kalpi, 33 Ind. Cas. ’70; •.> O. b. J. 
750, dissented from. 

Pahalwan Singh v. Strupa Kuar, 2 A. I,. J. 
471; A. W. X. (1905) 178, referred to. 

Revision ; gainst an order of the Sub¬ 
ordinate JvK.gc. Biie. Bai.ki, dated the 
3rd November 1922, confirming that of 
tl e Munsif, Patehpur, dated the 27th May 
1022 . 

Mr. Basudco Lai, for the Applicant. 

Mr. M. Wasim, for the Opposite Party. 

JUDGMENT. —The plaintiff who held 
a non-transferable and heritable occupancy 
tenure of agricultural land sued the 
defendant for the recovery of possess-.ion 
of the land. The defendant happened 
to be the proprietor of the- land. The 
plaint allegations were that the plaintiff 
had U' l t sufficient means to obtain by suit 
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'the estate of a deceased person, one Wahid 
Ali, and consequently sold half the estate 
to the defendant, to finance the necessary 
litigation, under a sale-deed, dated nth 
March 1919. The defendant brought a 
suit according to the agreement but subse¬ 
quently withdrew from it and did not 
spend any money in prosecution thereof. 
The suit was finally compromised and 
ti e plaintiff was granted a decree for pos¬ 
session of plots numbers 23/2, 79/1 and 
17/2. One of these plots No. 7 q/i the 
plaintiff sub-let to one Debi Chamar 
and the rent was assigned to the defendant 
in lieu of interest payable on hypothe¬ 
cation bond dated 26th August 1918 
In favour of the defendant. Subsequently, 
the plaintiff ejected Debi Chamar privately 
without process of law, and before the 
plaintiff could get possession the defendant 
took possession of the land on the strength 
of the above-mentioned sale-deed This 
unlawful possession of the defendant 
was taken to be the cause of action to the 

plaintiff for a civil suit. 

The Munsif of patehpur in whose Court 
the suit was instituted held that it was 
triable bv a Revenue Court under sec¬ 
tion 108 (10) of the OudIt Rent Act and 
returned the plaint to the plaintiff tor 
presentation to the proper Court. On 
appeal to the .Subordinate Judge of Jk ra 
rhuki exercising appellate jurisdiction 
the V rst Court’s order was upheld. The 
plamtiff has come here in revision under 
se tion 115, Civil Procedure Code, on the 
ground that the First Court refused to 
exercise a jurisdiction vested m it. 

Both the Subordinate Courts have treated 

a ruling of this Court reported 111 t e 
authorised Law Reports with scant courtesy. 
The ruling. Chandriha Bakhsh Singh v. 
Raghunaih Km war (1), was mentioned in the 
Trial Court’s judgment; so the Subordinate 
judge must have been aware of it. H e 
lias however, made no reference to it in 
his judgment. The Triad Court has. pre¬ 
ferred to follow a judgment of the Board 
of Revenue . contraiy to the respect due 
from that Court to tins Court of highest 

jurisdiction in Oudli. 

I see no reason to differ from (if I may 
be permitted to say so) the well reasoned 


CO 


18 Iud. Cas. 2841 16 O, C. 105 



judgment ot the present learned Judicial 
Commissioner of Oudh. He has drawn 
a distinction between "occupancy” and 
"possession” as the two words are used 
in the Oudh Rent Act. This is further 
justified by the amendment of the Oudh 
Rent Act under Act IV of 1921 made subse¬ 
quent to the learned Judge’s decision. 
.An addition is made in clause (10) to in¬ 
clude suits by persons 111 whose favour 
an ex-proprietary’ tenancy 7 has arisen under 
section 7-A of the Act. As regards those 
suits the word possession is used because 
a proprietor may not be tn occupancy 
of the sir land of which he becomes an 
ex-proprietor under the conditions des¬ 
cribed in section 7-A. Clause (10) (b) 
has been added to make suits for occupancy 
of a holding by a person claiming such 
occupancy as the heir of a deceased tenant of 
the holding cognisable by a Revenue Court. 
This wouid not have been necessary if 
occupancy and possession had been con¬ 
sidered by the Legislature to be synony 
mous terms and clause (10) had not been- 
confin ed to suits by person s in actual culti¬ 
vation of the land. A Bench of this Court 
held in the case reported as Raghubar Dayal 
v. Chandan (2) that a person must have 
been in occupation of the land at the 
time of the ejectment to give jurisdiction 
to the Revenue Court to try a suit by him 


ar the recovery' of occupancy 7 of the land. 
)n this ground a suit for possession by 
Im heirs of an occupancy tenant \v»s held 
0 be trianle by the Civil Court. Tne 
legislature has now enacted that such a 
mt shall be tried by the Revenue Court 
ut has maintained the word occupancy 
, clause (10) and not substituted the 
,’ord possession in its place. The Board 3 
ecision reported as Jagra v. Kfilpi Ji, 
lakes no attempt to meet the argu- 
le-its of the learned Judicial Com- 
lissioner. It merely enunciates a 
ontrarv opinion without any reasons 
:1 support thereof. The reasoning of this 
-ourt in the case reported i.i io and 10 
jtidh Cases is similar. Cases capable ot 
ummary adjudication are made c<%- 
,.ruble bv the Revenue Court while those 


• ( 2 ) 10 
(3) 33 
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requiring an elaborate enquiry into ques¬ 
tions of title, its origin and devolution 
are left to the Civil Court. When a per¬ 
son has been in actual cultivating posses¬ 
sion it is easy enough to determine his 
right, but when he is not in occupancy 
and sues on the basis of his title a long 
and careful enquiry is necessary. In the 
present case the questions at issue are of 
an involved nature as to the effect of the 
contracts between the parties. The plaint 
discloses the fact that the plaintiff obtained 
bis title on 14th July 1919 and has not 
been in occupation since. To such a case 
the provisions of section 108 (10) of the 
Oudh Rent Act do not apply. 

In Pahaiwan Singh v. Salrufra Kuar (4) 
it was held in the Province of Agra that 
the dispossession of a sub-tenant 
amounted to the dispossession of a tenant 
and in such a case the tenant must sue 
in the Revenue Court tor possession. Tne 
terms, however, of section 79 ot the 
Teuancy Act are different from those of 
section 108 (10) of the Oudh Rent Act. 
Under the Tenancy Act revenue suits are 
not confined to the recovery of occupancy, 
but any tenant ejected otherwise than 
in accordance with the provisions of the 
Tenancy Act has to sue in the Revenue 
Court for recovery of the possession of 
the holding. Possibly the distinction is 
due to the fact that, while clause to of 
section 108 of the Oudh Rent Act includes 
the case of under proprietors, section 79 
of the Tenancy Act does not. It is likely 
that an investigation into the origin and 
devolution of under-proprietary right, 
necessary in a case where an under-pro¬ 
prietor sues on the basis of his title, was 
thought to be beyond the competence of 

Revenue Courts where the exercise of 

. • 

Jurisdiction is more or less summary. 

I set aside the decrees of the two lower 
Courts and remand the suit to the Trial 
Court of the Munsif of Fatelipur for trial 
on the merits. Costs here and heretofore* 
shall abide the result. 

z. e. Case remanded . 

(4) 2 A. I*. J. 4711 A. W. N. h 9 ° 5 ) i 7 3 * 


CALCUTTA HIGH COURT. 

Appear prom Appeixate Decree No, 204S 

of 1920. 

July 11, 1922. 

Present; —Justice Sir Asutosli Mookerjee, 
Kt,. and Mr. Justice Chotzner. 

SARADAKRIPA LALA —Peainttff— 

Appeixant 

versus 

betin Chandra pal and others— 

Defendants—Respondents. 

Transfer of Property Act {I V of 1882), ss. 10, 
12 —Landlord and tenant — Lease, permanent and 
heritable—Covenant restrictive of transfer, validity 
of—Covenant running with land —Itmam, mean¬ 
ing of. ■ ■ 

A tenancy described as an itmam may be assum¬ 
ed to be a permanent, heritable and transferable 
tenure, [p. 556, col. 1.] 

Jogesh Chandra Roy v. Makbul Ali, 60 Ind. 
Cas. 984; 47 C. 979; 25 C. W. N. S57, followed. 

As a general principle a covenant is said to run 
with the land if it is of such a nature that it direct¬ 
ly affects the use of the demised premises in a 
manner which the lessor thinks will be beneficial 
to him. fp, 556, col 2.3 

Williams v. Earle, (1868) 3 Q. B. 739; 9 B- 

& s. 740 ; 37 b. j. Q. r>. 231; 19 b. t. -m 3 ; 10 

W. R. 1041, McEacharn v. Colton, (1902) A. C. 
104; 71 L. J. P. C. 20; 85 I/. T. 594 » ]re5t 
v. Dobb, (i860) 4 Q. B. 634,0 B. & S. 755; 3 *> 

L. J. O. 73 . 280; 20 I,. T. 737; 17 \V. R. 879. relied 
upon. 

A lease of a permanent, heritable and transfer¬ 
able tenancy, contained a covenant to the effect 
that if the tenant transferred the property lie 
would pay to the landlord, out of the purchase- 
money in liis hands, one-fourth as nazar, and would 
obtain registration of the name of the transferee, 
and that if he failed to do so, the transfer would 
l>e invalid and the tenant would continue to be 
liable for the rent : 

Held, (1) that having regard to the provisions 
of sections 10 and 12 of the Transfer of Property 
Act, the covenant was valid ; fp. 336, col. 1.} 
Abhiram Goswann v. Shyutna Chamn Nandi 
4 Iml. Cas. 449; 36 I. A. 148; 36 C. 1003; 10 C, 
J.. J. 284:6 A. 1 ,. J. 857; 11 Bom. I,. R. j 2 j j; 
19 M. I,. J. 530; 14 C. W. N. 1 (P. C.), followed. 

(2) that the covenant was one running with 
the laud and was binding upon all holders of the 
tenancy during the entire period of the subsistence 
ol the lease, fp. 356, col. 2.] 

Appeal against tie decree of tic Sub¬ 
ordinate Judge, Chittagong, dated tie 
25th May 1920, modifying that of tic 
Muhsif, Co^sim Bazar, dated the 25th 
April 1919. 

Babus Biraj Mohan Majumdar end 
Chandra Sekhar Sen, for tie Appellant. 
Bhbu Narertdra Kumar Das, for the 

Respondent'. 
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JUDGMENT, —This is an appeal by the .that the landlord obtained a decree fo* 
plaintiff in a suit for rent instituted against arrears of rent and brought the tenure to 
two defendants. The Court of first in- sale. At the execution sale, the first oe- 
stance decreed the cla : m against the first fendant, the mortgagee, became the pui- 
defendant alone. Upon appeal the lower chaser. On the 2nd April 1917, the first 
Appellate Court has made the second de- defendant transferred the property pur- 
fend'aut alone liable for arrears. On the chased by him to the second defendant. 


present appeal, the plaintiff has contended 
that the first defendant also is liable for 
the rent due. 

The tenancy was created on the 23rd 
March 1908 when a kabuliyat was executed 
by the seocitd defendant in favour of the 
plaintiff. The tenancy is described as an 
it mm and consequently, on the authority 
of the decision in Jogesh Chandra Roy 
v. Maftbul Alt ( 1 ), it may be assumed, 
that the tenancy was a permanent, l\erit» 
able and transferable tenure. The lease 
contained a covenant to the effect that 
the tenant Would, if he transferred the 
property, pay to the landlord, ottft of the 
purchase money in his hands, one-fourth 
as nazar , and would obtain registration 
o'f the name of the transferee. The covenant 
further provided that f this step was not 
taken, the transfer would be invalid and 
the tenant would centime to be liable 
for the rent. The provisions of sections 
10 and 12 of the Transfer of Property 
Act make it abundantly clear that a res- 
trictive covenant of this description is 
valid, when inserted in a lease between 
a landlord and his tenant 1 . Reference may 
in this connection lx* made to the deci¬ 
sion of the Judicial Committee in Abhiravi 
Goswami v. SJiyama Char an Nandi (2), 
which shows, that a lessor, even when the 
lease is a permanent one, rrtav, by apt 
words, prohibit alienation by the lessee 
and make a breach of this condition ft 
condition for forfeiture of the lessee’s 
interest. We must consequently proceed 
on the assumption that this covenant 
was valid and operative as between tie 
landlord and tInc tenant. 

After the grant of the lease, the lessee 
executed a mortgage in favour of the first 
defendant. Before the loan had been re¬ 
paid, the lessee defaulted with the result 

(1) Co Ind. Cas. 984; 47 C. 979:25 C. W. 2 C. 
857. 

(2) 4 Ind. Cas. 449; 36 I. A. 148; 36 C. 1003; 

10 C. h. J. 284; 6 A. L. J. 857; 11 Bom. L. R. 

1 >341 19 M. h . J. 53 °i 14 C. W. N. 1 (P. C.}. 


On the 24th April 1918 the plaintiff insti¬ 
tuted this suit for recovery of arrears of 
rent due. The first defendant urged that 
lie was no longer liable for the rent as he 
had transferred his interest in the tenancy 
to the second defendant. The plaintiff 
contended that the transfer was collusive. 
The Courts below have arrived at divergent 
conclusions. The Trial Court held that the 
transfer was not genuine while the Court 
of Appeal below lias held that the transfer 
was genuine. We must consequently deter¬ 
mine the liabilities of the piarties on the 
assumption that the transaction was genuine. 

The first question which requires consider¬ 
ation is, whether the covenant in the 
lease was binding between the landlord 
and the original tenant only, or, whether 
it was a Covenant running with the land 
and Binding upon all holders of ti e ter .ni cy 
during the entire period of tlie subsistence 
of the lease. I11 oiJr opinion, the covenant 
is a covenant rifnning with the land. As 
a general principle, a covenant is deemed 
to run with the land, if it is of such a r.atine 
that it directly affects the utee of the demised 
premises in a manner which the lessor 
thinks will be beneficial to him. It has 
been ruled that an express covenant not 
to transfer the land without the consent 
of the landlord is a covenant which suffi¬ 
ciently attaches, and concerns, ti e demised 
premises, and consequently is a covenant 
rum ing with tl e land; William -■ v. Earle 
(3) AIcEacharn v. Cotton (4) and West 
v Dobb (5). There is no doubt in this 
case, that the landlord must have intended 
that* tlie restriction he imposed upon the 
right of alienation of th)e tenant, would be 
operative difring the entire period of the 
subsistence of tHe lease. The lease was 

to) (1868) 3 Q- B. 739 : 9 B. AS. 740; 37 L. 

J. Q. B. 231:19 L. T. 238; 16 W R1041, 

(4) (1902) A. C. 104; 71 h . J. P. C. 20; 83 It. 

T ’( 5 ) 94 (i869) 4 Q. B. 63419 B. A S. 753138 
x. J. Q. B, 2891 20 It. T. 737117 W. R. *7* 
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permanent and there is no reason why 
the landlord should %ve covenanted for 
payment of chouth only in th*e event of 
tfijfe transfer By the original tenant. It 
follows accordingly that this covenant 
was operative not merely between the 
Second defendant and the plaintiff but also 
between the first defendant and the plaintiff 
when the former purchased the tenancy 
at a sale in execution of a rent decree ; 
and if the covenant was operative as against 
the land in the hands of th,e first defendant, 
it wotald be equally operative when he 
attempted to transfer the land to the 
second defendant. The question thus arises, 
whether, in these circumstances, the first 
defendant is liab e to pay rent under 
the terms of the lease. The decision of 
this Court in Rup Chand Ghose v. Narendra 
Krishna Ghose (6), shows, that the answer 
must be in the affirmative. We mutt 
hold accordingly that the first defendant 
did not divest himself of his liability to 
pay rent by the execution of th,e conve yar.ee 
in favour of the second defendant. We 
need not consider, whether the conveyance 
has created a valjd title in the second 
defendant as against the plaintiff. It is 
sufficient for us to h,old, for the purposes 
of this appeal, that the first defendant 
has not divested himself of the liability 
to pay rent. Nor do we set aside the decree 
for rent made by the lower Appellate 
Court against the second defendant, inas¬ 
much as the second defendant lias not 
preferred an appeal. 

The result is, that this appeal is allowed 
and the decree of the Subordinate Judge 
modified. There will be a decree for rent 
against both the defendants. We direct, 
however, that the plaintiff do execute this 
decree in the first instance against the tenure 
itself. If by the sale of the tenure, the judg¬ 
ment-debt is not satisfied, the plaintiff will 
be entitled to proceed against either of the 
defendants at his choice. As the ground 
on which this appeal has succeeded was 
not taken in either of the Courts below, 
each party will pay his own costs through¬ 
out the litigation. 

z * Appeal allowed . 

Ifi) *8 Ind. Cm. 68 3 j sg C. W. N. 112 . 
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ALLAHABAD HIGH COURT. 

Execution First Appeal No. 87 of 1921. 

February 28, 1923. 

Present: —Mr. Justice Piggott and Mr, 

Justice Walsh. 

Raja DUTT PRASAD SINGH— DECREE- 

11 OLDER— Al-PBLL/- NT 
versus 

SRI NARAIN— Judgment-Debtor— 

Dlfenlan'j . 

Civil Troccdurc Code {Act V 0/1906}, O. XXI, 
rr. t 6 , $9— Execution oj decree — Sale proclamation 
— Oljeciiot;—Sale held lejore objection disposed 
0f—Application to set aside sale on payment oj 
decretal amount. 

A11 execution sale was held while an objection 
to the amount stated in the sale proclamation 
was on the lile of the Execution Court and un* 
disposed of and the judgment-debtors were allow¬ 
ed to use tlie provisions cl O. XXI, r. 89 of the 
Civil Procedure Code; under protest subject to 
an adjudication after the sale had been held as 
to the amount for the recovery of which the sale 
ought really to ha\e been oidtred: 

Held, that the procedure adopted by the Exe¬ 
cution Court was irregular, [p. 558, col. 1.] 

Execution first appeal from a decree 
of the Subordinate Judge, Muttra. 

Mr. Sitrendva Nath Gupta , for the 
Appellant. 

Mes.r--. Gitlzari Lai, Narain Prasad 
Asthana and Satish Chandra Das, for the 
Respondent. 

JUDGMENT. —We have now before us 
an appeal by the decree-holder in a suit 
on a mortgage in which the preliminary 
decree for sale was passed on the 4th of 
March 1910 and the decree absolute for 
sale on the 30th of April 1915. We dis¬ 
posed of yesterday' two appeals arising 
out of the execution of this final decree 
but the question raised in the present ap¬ 
peal is wholy different. Jt concerns the 
liabilities of the three judgment-debtors 
who appear 011 the record as defendants 
Nos. 2,4 and 5. It is admitted that both 
in the preliminay decree and in the final 
decree the liability' of these defendants 
was limited to a certain aggregate sum, 
made up of no less than six items set forth 
in detail in the judgment itself. The 
question raised by this appeal is as o the 
direction contained in the preliminary and 
in the final decree on the question oi in 
terest. The great point in favour 01 tire 
decision of the Court below is that it has 
continued to apply the same method of 
calculation in the matter of accumulating 
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iuterest from tlie date of the fiual decree 
onwards as had undoubtedly been applied 
in drawing up the fiual decree for sale. 
On this ground alone we are disposed to 
affirm the decision of the Court below, 
more especially as we are not prepared 
to say that it was anything but a fairly 
equitable adjudication of the rights and 
liabilities of the parties. If we thought 
it necessary to go further into the argu¬ 
ments which have been addressed to us, 
there are a good many other questions 
which we should have to discuss. We 
only think it necessary to say that our 
order affirming the decision of the Court 
below must not be understood as endors¬ 
ing the very curious procedure followed 
in that Court over the manner in which 
the provisions of O. XXI, r. 89 of the Code 
of Civi Procedure have been applied in 
that Court. I11 effect, the property of 
the judgment-debtors respondents was 
allowed to go to sale while an objection 
to the amount stated in the sale proclama¬ 
tion was on the file of the Execution Court 
and undisposed of. The judgment-debtors 
concerned were, therefore, allowed to use 
the provisions of O. XXI, r. 89 of 
the Civil Procedure Code, under protest, 
and subject to an adjudication alter the 
sale had been held as to the amount for 
the recovery of which the sale ought really 
to have beeu ordered. We think it suffi¬ 
cient to say that this procedure was, in 
our opinion, irregular and that we should 
have felt considerable difficulty about 
affirming it, if the Memorandum of Appeal 
before us had contained a plea which expli¬ 
citly challenged the right of the Execution 
Court to adopt that procedure. Taking 
this view of the case we are satisfied that 
the cross-objections filed by the judgment- 
debtors must fail, if only for the reason 
that we are very doubtful whether the 
Court below was really justified in enter¬ 
taining their objection at all in the manner 
in which it did. As regards the pleas 
taken in the Memorandum of Appeal filed 
by the decree-holder, they are covered 
by our finding that the method of calcu¬ 
lation applied by the Execution Court in 
‘he matter of interest is the method which . 
was adopted in the final decree loi sale. 
On these giounds we dismiss both the 
U!rpe<d and the cross-objections, leaving 


the parties to bear their Own costs in this 

Court. 

z. k. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal ho. 100 of 1922. 

January 3, 1923. 

Present: —Pan ait Kanl.aija Lai, J.C. 

NIEKANTH—DEFENDANT—APPETJUNT 

versus 

MAIIABIR SINGH— Plaintiff and 
anoih cR—D efendant—Rkjpon dints. 

Civil Procedure Code (Act V of 1908), s. 47 » 
0 . XX, r. 14, O. XXI, r. i$—Ouah LaitsAd 
(XV III of 1876), s$. 14. 15— Pre-emption 
decree — Pre-cmptor, whether hound to deposit costs 
awarded to vendee along with purchase-money 
Pre-cmptor, whether entitled to deduct oosts from 
amount of pur chase-money Failure to comply 
with decree — Appeal, whet fit r lies. 

Sections 14 and 15 of the Oudh Laws Act con¬ 
tain no provisions similar to that contained in 
r 14 of O. XX of the Civil Procedure Code, re¬ 
quiring a pre-emptor decree-holder to pay, in 
addition to the purchase-money, the costs, if any, 
awarded to the defendant vendee, (p. 559. col. 2.J 
In any case, where the decree itself does not 
so direct, the defendant vendee is not entitled 
to claim that the costs awarded to him should 
be paid with the purchase-money within the 
time allowed by the decree. On the other hand, 
a pre-emptor decree-holder is not entitled to 
deduct from the amount of the purchase-money 
the costs awarded to him and to deposit only the 

balance in Court, (p. 559 * coL 2.] 

Ishrx v. Copal Satan, 6 A. 35XJA. W. N, 

125; 4 Ind. Dec. (N. S.) 51, Becha\' Sin * h ?Ll Sh £? ot 
Tewari. 10 lad. Cas. 4 M. 
v. Ccbardhan Saha,. A. b 7 b. A. W. K.jijpoj 
1981 3 A. h. J. 604 and Kapur* " 

havrnad. 65ind. Cas.. 250. * 1 - 294 . *3 i 
1922; 4 b. b. J. 354 . (« 9 **) A- L IL) 14*. 

chase-money into Court cither before or on the 
day fixed for such payment before the Court rises, 

• becomc^void and*the right oi pre^tion awarded 

b Ord«XxT. , v...^tU^CivUpLedurnCod*^? ■ 
Pplies to a case where uu application is mad c 
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to a Court for the execution of a decree under 
-Which two parties are entitled to recover siims 
of money from each other. It has no applica¬ 
tion to a decree for pre-emption under which 
costs are awarded to the vendee, [p. 5O0, col. i-J 
A vendee against whom a decree for pre-emp¬ 
tion is obtained subject to the payment of the 
purchase-money within a certain time is not a 
person entitled to recover that purchase-money 
from the plaintiff. It is open to the latter to 
pay that money, if he chooses to enforce his 
pre-emptive right, within the time allowed by 
the decree, or withhold payment and allow the 
decree to lapse. If he adopts the latter course, 
the vendee cannot compel him to make the pay¬ 
ment or seek to recover the purchase-money by 
an application for execution. He may be able 
to recover the costs, if any, awarded to him against 
the plaintiff, but he cannot compel the plaintiff 
to take advantage of his pre-emptive right, 
[p. 560, col. 1.] 

The question whether the terms of a pre-emp¬ 
tion decree have been complied with or not 
is one affecting ' the satisfaction or the dis¬ 
charge of the decree within the meaning of sec¬ 
tion 47 of the Civil Procedure Code, and an ad¬ 
judication of the question is, therefore, appeal- 
ble. [p. 5C1, col. 1.] 

Bliaralh Sivgh v. Dharam Singh, 21 Ind. Cas. 
193; 17 O. C. 14 aud Jaggar Nath Pandew Jokhit 
Tewari, 18 A, 223; A. W. N. (1896) 43; 8 Iml. 
Dec. (N. S.) 850, relied on. 

Tanga Singh v. Lachhnii Narain , 57 Ind. Cas. 
488; 23 O. C. 254; 7 O. h. J. 37 *; - U. P. h. R. 
(0) 171, dissented from. 

* Appeal against the judgment and decree 
of the Subordinate Judge, Rai Bareli, dated 
the 16tli January 1922, upholding an order 
of the Munsif, Dalniau, dated the 13th 
June 1921. 

Dr. J. N.. Misra, for the Appellant. 

Mr. M. A. Khan, for Respondent 
No. I. 

JUDGMENT. —The plaintiff obtained 
a decree for pre-emption which directed 
the payment of Rs. 2O0 to the defendant- 
vendee within a certain time. It also 
awarded certain costs to the plaintiff. 
In pursuance of that decree the plaintiff 
deposited Rs. 177-4-3 011 the 6th Novem¬ 
ber i92( , deducting Rs. 22-11-9 due to 
him on account ot those costs. On appeal 
tbe decree was modified and the plaintiff 
was required to pay Rs. 212 to the de¬ 
fendant-vendee in addition to the amount 
which he was directed to pay by the Court 
of first instance. The decree of the Ap¬ 
pellate Court awarded the defendant-ven¬ 
dee his costs of the appeal. Within the 
time allowed by the appellate decree the 
plaintiff deposited Rs. 212 for payment 


to the defendant-vendee. The question 
for consideration is whether the said 
payments can be regarded as sufficient 
compliance with the decree. 

The Courts-below held that tbe plain¬ 
tiff was entitled to deduct the costs award¬ 
ed to him by the Couit of first instance 
from the amount payable by him to tn 
defendant-vendee and that he was net 
liable to deposit the costs awarded to tbe 
latter by the appellate decree in addi¬ 
tion to the pre-emption money. 

The learned Counsel for the defendant- 
appellant relies on O. XX, r. 14, of lie 
Code of Civil Procedure which itqti;*es 
that the decree shall diiect that on pay¬ 
ment into Court of the purchase-money 
together with the costs, it any, ueutea 
against the plaintiff on or before the Gate 
specified therein tbe defendant si,an ce¬ 
ll ver possession oi the piopeity to tl.e 
plaintiff. The decree in the present case 
did not, however, contain any direction ici 
the payment by the plaintiff of the costs in¬ 
curred by the defend ant-venoee in addition 
to the purchase money. There was an in® 
dependent order awarding costs incurreu by 
aim in liis appeal, but the enforcement, 
of the decree for pre-emption was not 
made contingent on the payment of those 
costs in addition to the purchase-money. 
.Sections 14 and 15 of the Oudli Taws Act 
(XVIII of 1876), moreover, contain no 
similar provision requiring the plaintiff 
to pay iu addition to the purchase-money 
the costs, if any, awarded to the defendant- 
vendee. On either ground the defendant- 
vendee is not entitled to claim that tbe 
costs awarded to him by the Appellate 
Court should also have been paid with 
the purchase money within the time al¬ 
lowed by the decree. 

It is objected, however, on behalf of. 
the defendant-vendee that the payment 
of Rs. 177-4-3 on the bth November 1920 
followed by another payment cf Rs. 212 
on the 5th May 192J. was in any case in¬ 
sufficient, because if the deicndant-veudee 
was not entitled to claim a pre-payment 
oi the costs awarded to him by the Appel¬ 
late Court, the plaintiff was in any case 
not entitled to deduct the costs awarded 
to him by the decree of the Court oi first 
instance from the amount which he 
was liable to pay to the defendant vendee. 
On beh,dl oi the plaintiff reli.u.cc : -t j Luo 


560 INDIAN 

kiusakth v . mahabir Singh. 

on 0 . XXI, r. 19, of the Code of Civil 
Procedure and the decision in Jshri v. 
Gopal Satan (1) which was 1 olio wed 
In Bechai Singh v. Shami Nath Tewari 
(2) and Parmanand Raol v. Gobardhan 
Sakai (3) and recently in Kapuria Mai 
V. Mali Muhammad (4). 

Order XXI, r. 19, of the Code of Civil 
Procedure applies, however, to cases when 
an application is made to a Court for the 
execution of a decree under which two 
parties are entitled to recover sums of 
money from each other. A vendee against 
whom a decree for pre-emption has been 
obtained subject to the payment of the 
purchase money within a certain time 
is not a person entitled to recover that 
purchase-money from the plaintiff. It 
is open to the plaintiff to pay that money, 
lr he chooses,to eniorce nis pre-emptive 
right, within the time allowed by the de¬ 
cree or withhold payi ent and allow the 
decree to lapse. If he adopts the latter 
course, the uelendant-vendee cannot com¬ 
pel him to make the payment or seek to 
recover the purchase money by an appli¬ 
cation for execution. He may be abie 
to recover the costs, if any, awarded 10 
him against the plaintiff, but he cannot 
compel the plaintiff to take advantage 
of his pre-emptive right. The decisions 
above referred to, extend by analogy the 
provisions of O. XXI, r. 19, of the Code 
of Civil Procedure, to decrees for pre-emp¬ 
tion; but apart from the difficulty of apply¬ 
ing the principle of set off to suits for pre¬ 
emption, which stand on a different loot 
iug, the effect of sections 14 and 13 of the 
Oudli Laws Act (XVIII of 16;0) which 

governs cases ol this character, is that if 
the plaintiff seeks to eniorce a decree, 
he can only do so by paying the purchase- 
money into Court either before 01 on the 
day fixed for such payment before it rises 
and that il lie does not so pay the sum, 
the decree becomes void and the right 
of pre-emption awardee by it is lost. 


CASHS. 



The Courts below relied on the decision 
in Baldeo Par shad v. Baldeo Singh 15)’.“ 
but in that case, as in the .similar case of 
Ali Husain v. AminU ullah ( 6 ), the plaintiff 
hac deposited the entire pre-emption 
money within the time allowed by tLe 
decree and subsequently withdrew portion 
thereof by attachment ij satisfucticj of 
the costs awarded to him by that decree. 
There was no such attachment zipplied 
for in the present instance. It is also 
argued on behalf of the plaintiff-respondent 
taat no appeal lay to this Court or to tLe 

Court below and reference has been mace 
in support of that contention to the 
decision in Janga Singh v. Lachhmi Narain 
(7). But as pointed out in BharaihSingh 
v. Dharam Singh (8) and Jaggar Hath Panae 
v. Jokhu Tewari (9) a acute for pie-tn p- 
tion becomes inoperative on tie txp:iy 
of the time limited for payment without 
such payment having been xraae. It is 
in effect discharged on the lappcmig 
of such a default. The question wLetler 
such a payment was mace 01 not within 
the time allowed is a question affectn g 
the satisfaction or discl.aige cf tie decue 
and as such it falls within tie purview 
of section 47 of Code of Civil Procedure, 
In Janga Singh V. Lachhmi Narain (7) the 
view taken by Wazir Hasan, A. J. C.,was 
that a decree for pre-emption was cem- 
plete in itself and that a subsequent oictr 
declaring that the decree lad teecne 
void owing to the failure of the plaintiff 
to pay the purchase-mcney within tie 
time fixed by the decree could not be tie at- 
ed as a decree against which an appeal 
could be preferred. But he did not base 
his decision on that ground and pielentd 
to go into the merits and came to ti e con¬ 
clusion that the decree 1 aa tea ire in¬ 
operative by reason of thenon-cemphante 
with the direction given by that otciee. 
It is true that a deciee for pie-tmplicn 
is complete in itself and tlat in caie of 
a non-fulfilment of the condition laid 


(1) 6 A. 351; A. \V. N. (1884) i23» 4 lud. Bc*c. 
(N. S.) 51. 

(2) 10 Ind. Cab. 454. 

(3) 28 A. 6761 A. W. N. (1906) 198; 3 A. 1 . J. 

&04. T 

(4) 63 Ind. Cab. 230} 2 L. 294J 2a p. L . It. 1922J 

4 t. U h 3541 (W»> A ’ *• R ' (b) * 42 - 


( 5 ) 3 O. C. 323* , * _ 

(6) 15 Ind. Ca«. 337; 34 A. ™ A. L. 

l5 (7) 57 Ind. Cas. 4881 23 0 . C. 1341 7 O. L. J* 

3761 2 U. P. h. R. ( 0 ) 171. 

(8) 21 Ind. Css. X 93 I *7 O. C. 14. 

(9) x8 A. 2231 A. W. N. (1896) 431 8 Ind. DfC, 
(*. 8.) 836. 
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down-by that, decree, no final decree is 
necessary. 'But a decree may be a condi¬ 
tional decree in so far as it may contain 
preliminary directions for tie doing of 
certain tilings, and filial or absolute in 
so far as it may define its scope or opera¬ 
tion in the event of a certain contingency 
happening or not happening. It may com¬ 
bine a preliminary direction with the effect 
it would finally have, if that direction was 
not complied with. The question whe¬ 
ther in a particular, case that direction 
has been complied with or not is a ques¬ 
tion which arises indepei.dendtly of that 
decree and can only be determined Under 
section 47 of the Code of Civil Procedure. 
Such a determination involves an adju¬ 
dication of the question whether the de¬ 
cree has been satisfied or discharged and 
is open to an appeal by force of section 
2 of the Code of Civil Procedure which 
treats such orders a** decrees from which 
an appeal is maintai able. . 

The learned Counsel for the plainti.j- 
respondent has also referred to the deci¬ 
sion oi Gangi Dhur v. Anrudh Singh (10). 

• Bat as pointed out in Bharat Singh v. 
Dharam Singh (8) it does appear 
whether the terms of that decree provide 
for the dismissal of the suit in case of non¬ 
payment or left the dismissal to come into 
operation irrespective of the decree un¬ 
dersection 15 of the Oudh I/aws Act (XVIII 
of 1876). Assuming thatit did, the view 
there taken cannot be sustained in view 
of th^ provisions of section 47, read with 
section 27 of the Civil Procedure Code. The 
appeal must be allowed and it herebv is 
allowed and the orders of the C urts b®- 
low set aside. Tne defendant appellant 
will, in the circumstances, get his costs 
from the plaintiff respondent through- 

° U 2* K . Appeal allowed. 

(10) it O. C. 144. 


PRIVY COUNCIL. 

Appeu, from the C.alcuita High Coujrt. 

October 31, 1919. 

Present: —Lord Shaw, Sir John Edge, Kt., 
Mr Ameer Ali, Sir Lawrence Jenkins, Kt., 

’Mohunt BHAGWAN RAMANUJ— 

PLAINTIFF—APPELLANT 

versus 

RAMKRISHNA BOSE and another- 
Defendants—Respondents. 

Limitation Act (I X of 1908), s. 28, Sell. I, 
Art. 139— Lease of land for term — Rent not 
paid for more than 12 years after expiry of term— 
Suit to recover possession — Plaintiffs' title, whether 

extinguished. . 

In a suit to recover possession of certain property 
it appeared that the defendants* ancestor had a 
lease of the property in suit, which expired more 
than 12 years before the date of the , suit and 
that no fresh agreement was entered into 
between the parties! 

Held, (1) that the suit was barred under Art. 
139 of the Limitation Act; 

(2) that the Statute operated to revoke the 
estate that was originally vested in the plaintiff 
and to confer statutory estate on the defendants 
and, therefore, no declaration of the plaintiff’s 
title could be made. 

Madan Mohan Gossain v. Kumar Rameswar 
Malta, 7 C. L. J. 615, Chandrix. Daju Bhan, 24 
B. 504; 2 Bom. L. R. 491. referred to. 

Appeal from the judgment and decree of 
the Calcutta High Court (Fletcher and 
Richardson, J. J.) dated 28th May 1915 and 

the 15th July 1915- 

FACTS appear from the following judg¬ 
ment of the Calcutta High Court:— 

Fletcher, J.- {May, 28, 1915).—i'his is an 
appeal from a decision ol the leaned Sub¬ 
ordinate Judge of Cuttack, dated the 28th 
March 1912. The defendants are the appel¬ 
lants before us. The plain till brought this 
suit to recover possession of certain lands 
from the defendants. One of the issues 
raised in the case was whether the suit 
was barred by limitation. The learned 
Judge found that the suit was barred by 
limitation, but he considered that as the 
title was originally in the plaintiff, he ought 
to g ve the plaintiff relief by way of making 
a declaration of title in his favour. Against 
that decision, the present defendants have 
appealed to this Court. From the facts 
found by the learned Judge of the Coint 
below, it is clear that the case haired 
by limitation. The learned Jude;- also 
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found so. The defendants' ancestor had 
a lease of this property, which expired 
more than 12 years ago. At any rate, 
the learned Judge has found that no fresh 
agreement was entered into between the 
parties nor was there any evidence from 
which it cculd be inferred tliat there was 
a new tenancy. The question, therefore, 
arises, "‘Does Art. 139 of the First Sche¬ 
dule to the Indian Limitation Act apply 
to a case like this ? ” The decisions of 
this Court are that Art. 139 does apply. 
A tenancy by sufferance by a tenant holding 
over whose lease has expired, does not apply 
in his country. That has been held in 
the case of Madan Mohan Gossain v. 
KumarRatneswar Malta (1). A similar view 
has been adopted by the Bombay High 
Court in the case of Chaniri v. Daji BJiau 
(2). The result, therefore, is, that the 
present suit is, as the learned Subordinate 
Judge says, clearly barred by limitation. 
The learned Judge,however, has considered 
that in a case of this nature, when tl.e 
suit is barred, the title still remains vested 
in the plaintiff. That obviously is not so : 
under section 28 of the Indian Limitation 
Act, it is expressly provided that at the 
expiration of the period prescribed by tlie 
Act for limitation of suits, not only is the 
remedy barred but the right is gone. That 
is quite clear. That being so, the Statute 
has operated to revoke the estate, that 
was originally vested in the plaintiff, and 
to confer a statutory estate upon the de¬ 
fendants. In that view, the judgment 
appealed from cannot be supported. The 
present appeal must, therefore, be allowed 
and the plaintiff’s suit dismissed with 
costs both in this Court as well as in the 
lower Court. The Hearing-fee will be accord¬ 
ing to the scale of the Court on the Value 
of the suit. 

Nobody appearing in support of the cross* 
appeal it is dismissed. 

Richardson, J.—I agree. 

An application for review of the judg¬ 
ment was made when the following judg¬ 
ment was delivered ; the appeal was re¬ 
heard in the presence of both parties: — 

Fletcher, J.—The point that we dealt 
with on the last occasion was a point of 

(1) 7 C. h. J. 615. 

(2) 24 B. 504; 2 Bom. L,. R. 491. 


ar ising on the findings of fact made 
by the learned Subordinate Judge in his 
judgment. On that occasion, Sir Bash 
Bebari Gbose, on behalf of the appellants, 
accepted the findings of fac' mace by,tie 
learned Subordinate Judge, and argued 
that the learned Judge had arrived at a 
wrong conclusion on a poirt of law. We 
accepted the argument put forward by Sir 
Rash Behari, and decreed the appeal. 
On the appeal coming on before us for. 
re-hearing both sides agree that on lie 
findings of fact made by the learned Judge 
of the Court below, liis judgment carrot 
stand. But the learned Counsel for the 
plaintiff-respondent has asked us to disscit 
lrom the findings of fact made by tie 
learned Subordinate Judge, on which his 
judgment is based. The defendants, who 
are the appellants before us, claim through 
their grand-fatlier who had got a lease 
ot the property for 18 years in the bcnattii 
of Bishnupriya. That lease expired in 
1880. The story put forward by the plaint¬ 
iff is that there was a verballeaseorarrai ge- 
ment between one Harj Ballav Bose and 
the former Mohuut Hayagriba in the 
year 1887. The evidence shows that the 
late Mohuni Hayagriba was gathered to 
his fathers before the date of the lease. 
An attempt was made by some of tie 
plaintiff’s witnesses to place this veihal 
arrangement at an earlier date before, lie 
death cf Hayagriba. That was the case 
which the plaintiff invited tie leaned 
Judge to express his opinion on, and wlen 
that case failed as false the lean ed Judge 
clearly and rightly refused to enter into 
a consideration of the case that this n an 
Hari Ballav had entered into some arrange¬ 
ment other than that set up, resultirg ii 
nis possession of the property as a licence. 
In that, T tyhink, the learned Subordirale 
Judge was quite right. The documentary 
evidence read to us leaves no doubt in my 
minrl flint Hari Ballav was connected with 


the property solely as a relative or guards?n 
of the two present defendants. Tie docu¬ 
mentary evidence seems tome to be conclu¬ 
sive on that. This story about the verbal 
lea^e lo Hari Ballav or his entering irto 
possession of the property fs a licersce 
in his own right, I am satisfied, is wholly 
untrue. O11 the evidence, I am clearly 
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of opinion that the learned Subordinate 
Judge came to a correct conclusion. That 
being so, the learned Judge was right 
when he held that the suit was barred by 
limitation. We pointed out in our former 
judgment that on that finding the learned 
Judge was not entitled to give to the plaint¬ 
iff the relief that he has given, F<* the 
second time, I must express my dissent 
from the result arrived at by the learned 
Judge of the Court below. The appeal 
must, therefore, be decreed and the plaint¬ 
iff s suit dismissed with costs in both Courts. 

Richardson, J. —I agree. 


Messrs. L. De Gruyther , K.C., and Dube , 
for the Appellant. 

Mr. William Garth, for the Respondents. 

JUDGMENT. 

Lord Shaw. —In the Opinion of their 
Lordships, no reason has been shown for 
disturbing the judgment of the High Court. 
The question of fact is concluded by the 
concurrent findings of the Courts below. 

Their Lordships will humbly advise His 
Majesty that tne appeal stand dismissed 
with costs. 

K. s. d. Appeal dismissed 
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Wherever a life-estate is created by a "Will 
the remainder cannot remain in suspense but 
must vest in some one immediately on the death 
of the testator, [p. 566, col. 2.] 

Jotendromohun Tagore v. Ganendro mohun 
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R. 62; 7 Ind. Jur. 327; 4 Sar. P. C. J. 439; 4 Ind - 
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3 U. P. L. R. (O.) 1, Sheo Shankar Ram v. Jaddo 
Kunwar, 24 Ind. Cas. 504; 36 A. 383; 18 C. W 
N. 968; 16 M. L. T. 175; (1914) M. W. N. 5931 
1 L. W. 645; 20 C. L. J. 282; 12 A. L. J. 1173* 
16 Bom. L. R. 810; 41 I. A. 216 (P. C.) and Sahu 
Ram Chandra v. Bhup Singh, 39 Ind. Cas. 280; 
39 A. 437: 21 C. W. N. 698; 1 P. L. W. 567* 15 A. 
L. J. 437; 19 Bom. L. R- 498; 26 C. L. J. M 33 
L. J. 14: (1917) M. W. N. 439; 32 M. L. T. 22; 6 
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A Hindu executed a Will wherein he made two 
bequests, one to his wife and the other to his 
son, both for life without any power of alienation, 
and* without any provision as to the devolution 
of the absolute estate. The son, on coming 
into possession, executed certain mortgage-deeds 
and the mortgagee eventually obtained a decree 
for sale of the property. Plaintiff, the son of the 
alienor, thereupon sued for a declaration that 
the property was not liable to sale iu execution 
of the mortgage-decree: 

Held, (1) that, according to the Will, the soli 
succeeded to the life-interest on the death of the 
wife of the testator, that this life-interest com¬ 
bined with the residue to which he succeeded as 
heir-at-law and that consequently he became full 
owner of the property in suit; [p. 5O7, col. 2.1 
(2) that the plaintiff having failed to prove 
that the mortgage-debt was contracted for im¬ 
moral or illegal purposes, his suit was liable to 
be dismissed, [p. 5O8, col. 2.} 

When a suit is brought against the manag¬ 
ing member of a joint Hindu family the pre¬ 
sumption is that he is sued in a representative 
capacity, [p. 57^, col. 2.] 

Bhagwati Prasad v. Kallu Ram, 70 Ind. Cas. 
941; -5 O. C. 236; (1923) A. I. R. (O) 54 and Lala 
Surja Prosad v. Golab Chand, 27 C. 723 at p. 
747; 4 C. W. N. 701; 14 Ind. Dec. (n. s.) 475, refer¬ 
red to. 


Appeal from the decree of the Subordi¬ 
nate Judge, Mohanlalganj, I/.u know, 
dated the 22nd August ioij. 

Messrs. A. P. Sen and Hat 

the Appellant. 


Day a!, for 
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JUDGEMENT. —The plaintiff, Rup 
Ktshore, minor, under the guardianship 
of his mother instituted a suit 
for declaration in the Court of the 
Subordinate Judge of Lucknow on 10th 
September 1908. The first defendant was 
his father Kanhaiya Lai and the other 
defendants were transferees from Kan¬ 
haiya Lai and had obtained a decree for 
sale on foot of two mortgages, one of 7th 
July and the other of 20th September 
1 9 I 4 - The decree was passed against 
Kanhaiya Lai on 18th July J917. Kan- 
haiya Lai was the adopted son of Darogha 
Kishen Chand, whose wife was Musammat 
Sheo Dei. On 14th July 1884 Darogha 
Kishen Chand made a Will of which Musam- 
Sheo Dei was appointed executor. 
There were two bequests in the Will, one 
to Musammat Sheo Dei of all the testator's 
properties to hold during her life without 
any power of alienation and the other in 
favour of Kinliaiya Lai on the termina¬ 
tion of the life-estate of Musammat Sheo 
Dei. At the date of the Will Kanhaiya 
Lai was about eight years of age and the 
bequest in his favour was of a life-estate 
without any power of alienation. The 
testator died in 1884, and Musammat Sheo 
Dei in 1907. The mortgages attacked by 
the plaintiff in his suit were executed by 
Kanhaiya Lai after the death of Musammat 
Sheo D i. The allegations in the plaint 
on which the plaintiff based his claim for 
relief were that the property in suit was 
the ancestral property of the family of the 
plaintiff and Kanhaiya Lai, that Kanhaiya 
Lai was addicted to gambling, prosti u- 
tton and drinking and incurred debts at 
a heavy rate of interest to meet his expenses, 
that he executed the two mortgage-deeds 
without any legal necessity and for immoral 
purposes, that under the Will Kanhaiya 
Lai had 110 power of transfer and that, 
even if he had, the transfer of joint Hindu 
family property by the manager for immoral 
purposes was void and inoperative. The 
prayer was for a declaration that the prop¬ 
erty in suit was not liable to sale in exe¬ 
cution of the decree obtained by the mort¬ 
gagees against Kanhaiya Lai 011 two 


grounds:—(1) the plaintiff’s rights based 
oa the Will of Kishen Chand, and (2) on 
his rights as a member of a joint Hindu 
family composed of himself and Kanhaiya 
Lai. ■ * i 

Kanhaiya Lai did not put in an appear¬ 
ance. The defence of the mortgagee de¬ 
cree-holder was that, under the Will, Kan¬ 
haiya Lai was the absolute proprietor 
of the property in suit because the res¬ 
traint on alienation contained in the Will 
was void. Any right of the plaintiff as 
a member of a joint Hindu family in the 
property in suit was denied, as also" the 
plaint allegation that the debts* were con¬ 
tracted for immoral purposes. It was also 
urged that the plaintiff was born subse¬ 
quent to the date of tlie first mortgage. 

The following five issues were framed 
by the Trial Court:— . u 

1. Was the plaintiff in existence when 
the deed of 17th July 1914 was executed? 

If not, can he challenge it? ,»,» • • 

. PMnliff 

2. How far is the Will in favour of de¬ 

fendant No. 1 by his father legal and 
valid? .. .. - Defendant. 

3. Had the defendant No. 1 no right 

under that Will to execute the two deeds 
in suit ? .. ... Plaintiff. 

4. Was the property in suit the joint 

family property of the plaintiff and de¬ 
fendant No. 1 when the two deeds in suit 
were executed ?>. • • Plaintiff. 

5. Were the deeds executed for con¬ 

sideration of debts legally binding on the 
plaintiff, if issue No. 4 be found in the 
affirmative? .. ... Defendant. 

At the request of the parties issues of 
law Nos. 2 to 4 were first decided under 
O. XI\, r. 2, Civil Procedure Code. Xhe 
learned Subordinate Judge held that Kan¬ 
haiya Lai was absolute owner of the prop¬ 
erty in suit under the Will of Ins father 
and that, therefore, the property was his 
self-acquired in which the plaintiff had 
no interest. It was admitted by both 
parties that the property was the self- 
acquired property of Kishen Chand. The 
plaintiff’s suit was, therefore, dismissed. 

He appealed from that dismissal and 
a Bench of this Court set aside the de¬ 
cree of the Trial Court on 10th January 
192c and remitted the suit for trial on the 
merits under O. XLI, r. 23, Civil 
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Procedure Code. This Court refused to 
sustain the Trial Court's finding that Kan- 
haiya Dal was absolute owner of the prop¬ 
erty in suit as his self-acquired property 
independently of the joint family of which 
the plaintiff was a member. 

When the suit was received back by the 
first Court it added the following issues:— 

6. Did the defendant No. i borrow 
the money, and execute the mortgage- 
deed in suit for illegal and immoral pur¬ 
poses as alleged ? 

7. Did the defendant No. 1 execute 
the mortgage-deeds in suit to pay off ante¬ 
cedent debts, as alleged ? 

8. What interest has the defendant. 
No. 1 in the property in suit since the death 
of the testator ? If he was possessed of 
mere life-interest, is it saleable in the exe¬ 
cution of the decree? 

On these issues (the two previously 
framed Nos. 1 and 5 and the three framed 
on remand) the findings of the learned Sub¬ 
ordinate Judge were that the plaintiff was 
in existence at the time of the first mort¬ 
gage; that Kanhaiya I.al and the plaintiff 
were owners of the property in suit as 
members of a joint Hindu family; that the 
property was ancestral in the hands of 
Kanhaiya Dal; that the deeds were not 
executed for illegal or immoral purposes; 
that over 3,000 rupees of the consideration 
of the first deed was borrowed to pay off 
the antecedent debts, and that, though 
the items making up the consideration of 
the second deed of further charge did not 
construe antecedent debts, the plaintiff was 
liable to pay them with interest according 
to the terms of the deed as a decree for 
the amount had already been passed 
against Kanhaiya Dal, the manager of 
the joint family property. 

The plaintiff has appealed from the 

decree passed on the basis of the above 

findings. The contesting respondents have 

not objected by way of appeal. 

Put shortly, the grounds of attack on 

the lower Court's judgment are two:*— 

. 1 ‘ That Kanhaiya Dal had no interest 

in the property which he could trans¬ 
fer— 

{a) as was held by this Cotit in its 
, °*der of remand, and 
\o) according to the interpretation of 
the Will of Kishen Chand. 
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2. That the burden of proof was wrong¬ 
ly placed by the lower Court on the plaintiff 
to prove that the debts were contracted 
for illegal and immoral purposes, and that, 
in order to make the plaintiff liable under 
the two mortgage-deeds, the burden lay 
on the mortgagee to prove that the debts 
were contracted for family necessity’ or 
the payment of antecedent debts. 

It was not argued here that the debts 
were tainted with immorality. 

To take up the first ground. The ques¬ 
tion whether Kanhaiya Dal had power 
to transfer the property or not was not 
before this Court to decide in previous 
proceedings. This Court examined the 
provisions of the Will with a view to de¬ 
termine whether it gave an absolute title 
to Kanhaiya Dal or not. In discussing 
what the intention of the testator was 
this Court observed: "But the intention 
of the testator was as much to perpetuate 
his name and the estate as to keep it intact 
in the hands of the persons who were to 
succeed. He made that intention clear 
by restricting the power of alienation in 
each instance, and the intention to per¬ 
petuate his name and the estate must, 
therefore, be read with other clauses by 
which the corpus of the estate was left 
beyond the control of either Musammat 
Sheo Dei or Kanhaiya Dal. He does 
not appear to have looked beyond the 
lifetime of Kanhaiya Dal. Kanhaiya 
Dal had no son then in existence, and though 
it is possible that he may have conr 
tempi a ted that the corpus of the estate 
was to go to anyone who may be born of 
Kanhaiya Dal after the death of Kanhaiya 
Dal in order to perpetuate his name .and 
estate, this is mere speculation. In any 
case, readirg it as a whole the Will does 
not create in favour of Kanhaiya Dal any 
estate different from that granted to Mu¬ 
sammat Sheo r ei and a resulting intestacy 
must, therefore, be presumed." 

It was argued that these words indi¬ 
cated a finding by this Court that under 
the Will Kanhaiya Dal had no power of 
alienation and that the corpus of the es¬ 
tate had vested in the plaintiff after two 
life-estates were carved out of the abso¬ 
lute property. We do not agree that this 
Court arrived at any such findings. It 

bus stated what is obvious, that the Will 
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restricted Kanhaiya Lai’s power of aliena¬ 
tion, but the Court did not go on to hold 
how far this restriction was operative. 
The Court certainly did not arrive at any 
decision as regards the rights of the plaint¬ 
iff under the Will, on the contrary, it was 
pointed out that the plaintiff was not 
born at the time of execution of the Will 
and that it was mere speculation to inquire 
how the testator intended to dispose of the 
corpus of the estate. As rightly under¬ 
stood by the learned Judge of the Trial 
Court, the one finding of this Court was 
that Kanhaiya Lai was not the absolute 
owner of the property in suit unhampered 

by any right of the plaintiff. 

The argument on behalf of the plaint¬ 
iff was that the inheritance remained 
in suspension during the two life-estates 
and would be determined at the termina¬ 
tion of the life-estate of Kanhaiya Lai. 
This reasoning was applied to make any 
transfer by Kanhaiya Lai invalid; it was not 
yet determined who was to succeed to the 
corpus of the estate and Kanhaiya Lai not 
being in possession of it could not transfer 
it, and as regards his life-interest the Will 
restrained alienation thereof by hinu Ac¬ 
cording to this argument, the plaintiff 
had a right to a declaration because he 
was the next reversioner, he would be the 
full owner as heir of his grandfather, Kishen 
Chand. if Kanhaiya Lai had died at the 
time of the institution of the suit. There 
are many fallacies in this argument. As 
pointed out by the lower Court in its 
judgment, obtained in .September } 9 } 9 > 
“ When there was a bequest of a life-in¬ 
terest to Kanhaiya Lai the restraint or 
alienation thereon was invalid. [Bat ki short 

Dad v. Dtbendranath Sircar (i) 1 . 

Next, the general rule of resulting trust 
for the heir is thus stated by Jarman,—- 
«' If a Will fails to make any effectual and 
complete disposition of the whole of the 
tes a tor's real and personal estate, o 
course the undisposed of interest, whe- 
thei legal or equitable, devolves to the per¬ 
son or persons on whom the law, in the 
absence of disposition, casts that species 
cf property" (Wills, Edition 1910,Volume I, 


(1) 1.5 c. 409; 15 

s.ir. P. C. J. loot 
(P. C.). 


I. A. 37i J 2 In d Jur 

7 Ind. Dec <N S.) 
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p. 704). A little further on he says,— 
" On the same principle where lands are 
devised upon trust for particular purposes 
as for payment of debts, or with a direc¬ 
tion to pay the rents to A for life, and no 
further trust is declared all the unex¬ 
hausted beneficial interest results to the 
heir, as real estate undisposed of/' 

In Brijraj Kuar v. Mahudeo Bakhsh 
Singh (2) a Bench of this Court had 
to consider succession to property on the 
failure of a bequest by reason of provisions 
of section 13 of Act I of 1869. One learned 
Judge observed at page 383* of the repoit: 
"wherever theie is a partial intestacy 
either on account of no person being 
alive to claim under the Will, or by 
reason ot a bequest being void or 
otherwise ineffectual, there is always, 
as observed by Mayne, a resulting trust 
in favour of heir-at-law. (Mayne’s H ln( ^ u 
Law, 8th Edition page 590). No person 
can prevent his property or any part 01 it 
or any interest in it from devolving U P^ 
the heirs constituted by law after his death, 
except by a valid disposition giving 1 
to some other person. He can only de¬ 
feat the rights of his natural heirs by mak¬ 
ing a valid devise in favour of some other 
person, but not otherwise, for lie cannot 
make it the property of no one, the property 
must vest in some one and cannot re¬ 
main in abeyance or suspense without an 
owner (Trevelyan's Hindu Wills, 3rd Edi¬ 
tion, pages 41 and 42)/' The observations 

of the other learned Judge at page 393 
are similar- “The testator imagined that 
he had conveyed the whole estate by giv¬ 
ing successive interests ending in a S 1 -• 
of full ownership in Nirbhai Singh and 
his heirs The last three of these gilts.. .. 
were invalid by reason of the Will not being 
registered. To that extent there w«.s «n 
intestacy. No principle can be better es 
tablished than that the inheritance cannot 
remain in abeyance. Whatever is not 
validly disposed of vests at once in the 
heir ” It would follow from these observa¬ 
tions that, wherever a life-estate is creat¬ 
ed by a \Y ill the remainder cannot remain 
in suspense but must vest in some one 
immediately on the death of the testator. 

(2) 5-. Ind. Cas. 249! 21 O. C. 374 ! 6 0 . 1 ,. J. 

IOI. 
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In support of his argument that the 
vesting and the determinaton of the heir- 
at-law are postponed to the death of the 
last life-holder the appellant's learned Coun¬ 
sel quoted the Tagore case [Jotendrom ohun 
Tagore v. Gan endrom ohun Tagore (3)] and 
a decision of the House of Lords in Lucas- 
Tooth v. Lucas-Tooth (4). The Tagore 
case (3) does not support the contention 
of the learned Counsel. In that case the 
heir-at-law, Ganendro Mohun Tagore, was 
immediately determined and the portion 
of the property undisposed of by the Will 
was held to have vested in the heir-at-law 
on the testator’s death. The judgment 
gives no support to the proposition that 
the determination of the heir-at-law was 
postponed to the death of the life-holder, 
Jotendro Mohun Tagore. In the House of 
Lords’ case no decision was called for as 
to the time of the vesting of an undisposed 
of residue under a Will. The question 
was one of the interpretation of a Will 
whereby a testator bequathed any stocks 
and shares he might die possessed of 
to be equally divided between his two 
brothers S. and L. to be held fortheir life¬ 
time only and then to pass to the heir to 
the Baronetcy at present held by Sir R. I 
or failing an heir, to the eldest daughter of 
S. There was definite direction in the Will 
as.regards persons to whom the property 
was to pass at the termination of the two 
life-estates. The residue was not left un¬ 
disposed of as in the case before us. The 
House of Lords had not to determine, 
as we have to determine here, what was 
to happen to the undisposed of residue. 
But its enquiry was directed to discover 
who was designated by the terms of the 
Will as the successor to the property at 
the termination of the two life-estates. 

Two other rulings quoted by the 
appellant's learned Counsel are not perti¬ 
nent to the issue involved here:— Jugmohan- 
das v. Sir Mangaldas (5) and Tarokessur 
Roy v. Soshi Shikhuressur Roy (6). The 


L 18 ^'. R * 359 at p. 371; 9 B B 
•Sup. Vol. 47{ 2 Suth. P. C. T. 6925 
. 82 (P. C.) 
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Bombay case was under the Mayukha Law 
and aecided that a son to whom his father 
leaves his self-acquired property by Will 
takes the property under the Will and now 
by inheritance. There was no undisposed 
of residue in that case. In the present 
case it is not denied that Kanhaiya Lai 
took the life-interest under the. Will. The 
Privy Council ruling reported in the Cal 
cutta series is in favour of the respondents 
rather than against them. In that case 
a testator who had a son left his estate 
to the three sons of his brother. The 
operative words of the Will were: “The 
said three nephews shall hold possession 
of the same in equal shares. They shall 
have no right to alienate the same by gift 
or sale; but they, their sons, grandsons 
and their descendants in the male line, 
shall enjoy the same and shall perform 
acts of piety as they respectively shall 
think fit for the spiritual welfare of their 
ancestors. If any of them die without 
leaving a male child, then his share shall 
devolve on the surviving nephews and 
their male descendants and not on their 
other heirs.” Their Lordships held that 
the attempt to alter the legal course of 
inheritance failed and that the estate taken 
under the above clause by the nephews 
was only for life. Thus, under the Will 
only three life-estates were valid and the 
residue was left undisposed of. The heir- 
at-law, that is the son of the testator, was 
considered to be vested with this inherit¬ 
ance and it was not held that the heir- 
at-law was to be discovered on the ter mi 
nation of the last life-estate. 

These principles of law lead to the fol¬ 
lowing conclusions in the present case:— 

On the death of Kislien Ciiand, Mitsam- 
mat Sheo Dei succeeded to a life-interest 
in the property and Kanhaiya Lai, the 
heir-at-law, to the residue. O11 the death 
of Musammat Sheo Dei, Kanhaiya Lai 
succeeded to the life-interest and in his 
person the life-interest and the residue 
to which he succeeded as heir-at-law on 
the death of the testator combined. The 
result was that he became owner of the 
property in suit as a Hindu holder of an¬ 
cestral property. On his birth the plainr- 
ih acquired rights in the property as :< 
member of a joint Hindu family made 
up of himself and his father. 
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We next proceed to inquire how iar 
the decree obtained by the contest irg re¬ 
spondents against Kc.nhs.iya Lcl is binding 
on the plaintiff. There is no difficulty 
as regards the first mortgage except with 
respect to a sum of Rs. 750. The prop¬ 
erty in suit was hypothecated under 
t for a sum of Rs. 8,000 carrying interest 
at JO annas per cent, per mensem. The 
consideration was made up of the follow¬ 
ing items:— . 

fi) Rs. 6,500 due to the mortgagee 
on account of a pro-note executed by the 
mortgagor on 10th August 1913* 

(2) Rs. 750 left with the mortgagee 
for payment to Shiam Lai in satisfaction 
of a pro-note of the 28th of January 

1913. 

(3) Rs. 750 paid in the presence of the 

Sub-Registrar. . 

The -second item In s been disallowed 
bv the lower Court. The first item con¬ 
sisted of several sums due on prior pro-rotes. 
Every time a prior pro-note was renewed an 
additional sum was received in cash, and lhe 
new note executed for this sum and for the 
sum due on the previous note. The learned 
Judge of the lower Court has adopted a 
very reasonable plan in arriving at the 
sum equitably due to the mortgagee on 
the date of the mortgage. He has added 
up the principal amounts received by the 
mortgagor under every pro-note and cal¬ 
culated at 2 per cent, per mensem. The 
sums were advanced by the creditor with¬ 
out any security, so the rate of 
allowed bv the lower Court is fair. Alter 
the creditor obtained the security of laud¬ 
ed property, a very reasonable rate cf in¬ 
terest at 7 \ per cent, per annum is chaiged. 
All these sums constituted antecedent 
debts as they were borrowed indepen 
dently of the property mortgaged in 

iqi4. . . ^ 

The third item of Rs. 75 ° ™ kll 'S “P 

the consideration of the first deed and 
the amount of the consideration ol ti e 
second deed will be considered togethei 
to determine the plaintiffs liability to 
pav them. The finding of the lower Court 
is that it did not constitute antecedent 
debt and that finding is not chaUmged 
hero The plaintiff is nude liable to p > 
it because the creditors have ott; u.td a 

decree and it is said that according to tie 


[X9»3 

principles ol HinduLaw aHindu son cannot 
escape liability under such a decree against 
his father and kart a of the family unless 
he proves that the debts were contracted 
for immoral or illegal purposes. This prin¬ 
ciple of law on which the defendants-cre- 
ditors have taken their stand will have 
to be examined in some detail. 

The distinction between the sons’ lia¬ 
bility under a mortgage executed by a 
father in a joint Hindu family and his 
lemedy after proceedings taken against 
the father on loot of the mortgage was 
first stated by Lord hothouse in the Privy 
Council judgment of Nanomi Babv.asin 
v. Modhun Mohun (7): " It appears to 
their Lordships that sufficient care hat 
not always been taken to distinguish. be¬ 
tween the question how far the entirety 
of the joint estate is liable to answer 
the father’s debt, and the question how 
far the sons can be precluded by proceed¬ 
ings taken by or against the father alone 
from disputing that liability. Destructive 
as it may be of the principle of independ¬ 
ent co-parcenary rights in the sons, the 
decisions have for some tune established 
the principle that the sons cannot set up 
their rights against their father s aliena¬ 
tion ior on antecedent debt, or against 
his creditor’s remedies for their debts, if 


estate their Lordships thn x inca ww « 
now no conflict of authority. . 

In 1888 their Lordships quoted in their 
judgment this principle of law laid down 
in the previous case Bhagbul Pershad Sttigh 
v. Girja Kerr 18 ). In that case the prop¬ 
erty had been sold and purchased fc> a 
stronger in execution of a decree against 
the lather alone, but the purchaser had 
notice of the sons’ existence so their Lorn- 
ships considered what would happen m 
the execution proceedings. These ob¬ 
servations are relevant in the present case 
where the decree against the father has 
rot 10 f: 1 teen executed. Their Lord- 
ships’ observed; “ Now, although at the 


( 7 ) n c. 21; 13 L A. 1; 10 Ind. Jur. 15*1 

4 Sar. I’. C. J. e82; 6 3rd. Pcc. (K. s.) 51P (P. C -)‘ 

(8) 15 C. 717; 1 5 !• A. 99 J 12 I“ d * i u fp 

5 Sor. P. C. J. J861 7 Ind. Dtc. (N. S.) KC2 (P. C). 
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time of the sale notice was given on behalf 
of the children that the property was 
joint ancestral property, and that the 
fathers had r.o right to mortgage it, still 
the: question arises whether under the 
execution of the decree under which 
the property was ordered to be attached 
it was for the purchaser to show that there 
was a necessity for the loan or whether 
it was not necessary for those who claim¬ 
ed on behalf of the children to show that 
the debt was contracted for any immoral 
or illegal purpose. If it was necessary 
to show that the debt was so contracted 
the plaintiffs failed to prove the fact, 
and that is so found by the High Court. It 
appears to their Lordships that, ace or (11 g 
to the decision in the case of Suraj Bunsi 
Kosr v. Sheo Pershad Singh (9),. it was 
necessary for the plaintiffs to show that 
the debt was contracted for an illegal or 
immoral purpose." 

In the case of Lala Surja Prosad v. G clab 
Chand (10) a minor son sued for a declara¬ 
tion that a decree against his father to 
which he was no party on foot of a mort¬ 
gage executed by the father alor.e was 
not binding on him because he was not 
a party to the suit brought age instthe 
father. In considering the state of 
law existing at the time of the en¬ 
actment of the Transfer of Property 
Act in 1885 with a view to interpret the 
provisions of section 85 of the Act, Mr. 
Justice Ghose made an elaborate exami¬ 
nation of the Hindu Law on the sut ject of a 
sons* liability and deduced the following 
principles from these cases:— 

“ First, that in the case of a joi.it Mitak- 
shara family, consisting of a father aid 
minor sous, the father is 'necessarily the 
manager of the joiut family, and as such, 
for all purposes, is representative of tie 
family; second, that in the case of a joint 
Mitakshara family where the father, the 
managing member, mortgaged family prop¬ 
erty for an antecedent debt and a suit 
is brought and decree obtained against 
the father, such suit and decree should 
he regarded as instituted and pronounced 
agai sthim, ia his represe- tative capacity; 

(9) 6 1 . A. 88 at p. 104; 5 C 148; 4 Sar. P. C. J. 
i( 3 Suth. P. C. J 589; 4C. L. R. 226; 2 Shornc 
L. R. 242, 2 Ind. Dec. n s.) 705 iP. C.). 

(10) 27 C 724 at p 7471 4 C. W N 7011 14 
lud, Dec. (N, s.) 47.V 


and, third, that if a son, after a decree being 
obtained against the father, upon a mort¬ 
gage executed by the l.ttei, sues to have 
it declared that his share is not liable 
to satisfy the said decree, or after a sale 
in execution of such a decree, sues *o re¬ 
cover possession of his share, he carrot 
succeed, unless he proves that the debt 
was contracted for immoral or illegal pur¬ 
poses, or that the debt was of a:i illu scry 
character” 

Tn Shea Shankar Ram v. Jaddo Kuntcut 
fn) am absolute decree for foreclosure 
was passed agamst the father and the mort¬ 
gagee was in possession. Their lordships 
held th- t the son? aero hot no by the fore¬ 
closure decree on the ground that the joint 
family was effectively lej resorted in the 
suit. There seems to be no doubt to their 
Lordships upon the Indian decisior s that 
there are eccasions, including foreclcsuj e 
actions when the managers of a joint 
Hindu family so effectively represent all 
other members of the family that the 
family as a whole is bound." 

All these auhorities were reviewed 
by a Beach of this Court i n Gur Narain 
v. Gnlzari Lai (32). In that case a decree 
was passed against a father and the joint 
family property had not pe ssed out of the 
possession of the family. The learned 
Judges were of oj ir ion that the a se was 
governed by an extei sion of the principle 
laid down in the Privy Council case of 
Bhagbtit Pershad Singh v. Girja Kcer (8) 
ana held that it wi slor the sons who c; me 
into Ccuit to escape liability under the 
decree to piovethat the debt was contract¬ 
ed for immoral or illegal pi rj csts cr that 
the debt was o f an illrrory character. 

In Sahu RumChandra v. Bhup Singh (13) 
the law on tne subject was ag; i examined 
i.i tuc P; ivy Com cil. 'l l e question at issue 
there was the nature of an antecedent 
debt. Their Lordships pointed out tLat,- 

(11) 2 4 Ind Cas 504; 36 A. 383; 18 C W. N. 
968; 16 M. 1 / T. 175; (1914) M W. N. 5QV r 
L. W. 643; 20 C. D. J. 282; 12 A L. J 1173;' 16 
Bom. I ,. R. 810; 41 I. A. 216 (P. C.) 

(12) 25 Ind Ca . 917; 17 O. C. 318; x O D. J. 

5 3 * 

(13) 39 Ind Cas. 280; 39 A. 437; 21 C. W N. 

6ijb; 1 P u . W. 567; 15 A. L. J. 4371 19 Bern L. 
K . 498; 26 c. L. J. I; 33 M. L. J 14; (1917, 21. 
W.N. 4391.22 M. L. T. 3 2 j 6 h. W. 44 I.A. 

X 26 (P • V,), 
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so far as the joint family estate was con¬ 
cerned, the law had been invoked for the 
protection of third parties whose rights 
in or with regard to it have teen acquired 
in good faith and they went on to observe; 
“ A perusal of the numerous authorities 
will show that where a joint family prop¬ 
erty lias been sold out and out, or where 
a decree in execution of ti e mortgage has 
been obtained against the property, and 
rights have thus sprung up with regard 
to the joint family estate, these rights 
are rot to be defeated by the members 
of the joint family simply questioning 
the transaction entered into by its head." 

The appellant’s lean ed Counsel referred 
to a decision of a Single Judge of the Allah¬ 
abad High Court in AH Ahmad v. Sohan 
Lai (14). That case is distinguishable 
because on the death of the father the 
sons were made parties in the execution 
department. It is not necessary there 
fore, for us to consider how far that ruling 
is in corformity with ti e observations 
of their i>rdships in ti e case of Bhagbut 
Pershad Singh v. Girja Koer (8) refeired to 
above. The learned Counsel admitted tl at 
the case reported as GurNaraln v.Gulzari Lai 
(12} was an authority in support of the 
lower Court's decision, but urged that it 
was not good law. He argued that the 
law as enunciated there was for the pro¬ 
tection of third parties and no third party 
was involved until the decree in favour 
of the mortgagee had been executed. Such 
does not appear to be the principle cf Jaw 
as laid down in the Privy Council ruling 
referred to above. The same argument 
may be used even after the property passes 
out ol the possession of the family where 
tin. mortgagee himself is auction-purcl aser 
in sale-proceedings in execution cf the 
deciee. The principle involved is ti e pro¬ 
tection of new rights created in the decree- 
holder in pursuance of the decree. We 
agree with the opinion of a learned Judge 
of this Court in tlie case of Basdco Lai v. 
Mahabir (15) tl at the rule as laid down in 
Sura] Bunsi Koer's case (9) is not limited 
to cases in which the property had passed 


(1,1) 24 Inch Cas. 6; 12 A. L. J. 613. 

(if,) 59 In<l. Cas. 57°» 2 3 O. 344* ^ O L. J. 

l&J 3 U. 1* b. It. (0.) I. 
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out of the hands of the family and gone 
into the bandsof persons who were neither 
previous creditors when the sale is a private 
alienation, nor j udgment-creditors when tl e 
sale is by public auction. 

The next distinction the learned Counsel 
attempted to draw between the facts of 
the present case and the law laid down 
in the rulings examined above was that 
the father did not represent the son in 
the present case during proceedings in 
the mortgage suit. It was pointed out 
that Kanhaiya Lai had given himself out 
to be sole owner of the property and that 
the mortgagees had not sued him ir a 
representatve character. In our opinion 
the law is based on the presumption 
rf the managing member of a family 
representing the other members and 
not on the actual facts of every 
case. To obtain money the kurta 
would usually represent himself as the 
sole owner and the mortgagee may rot 
be aware of the existence of minor sons. 
In the case of Bhagwaii Prasad v. Kallu 
Bam (16) the mortgagee was not aware 
of the existence of the plaintiffs. The 
learned Judicial Commissioner, however, 
held that the plaintiff's father effectively 
represented the plaintiffs in thesvit brougl t 
against the father. This questicn vas 
examined by Mr. Justice Chose at p. 747 
in the «.ft;e quoted a bote from 27 Calcutta 
[. Lal.i Surja Prosad v. Golab Chand (io)]. 
He pointed out that where the mortgagee 
was not aware of the existence of a minor 
son cf the mortgagor there is no possi¬ 
bility cf such a son being made a party 
to the mortgage, yet the suit will be con¬ 
sidered against the fatlcr to he in a ie- 
presentative character because J 6 ! 1 ?" 
sented the family made up of himsell 
and his sons as kart2 of the family. It 
may be pointed cut that plaintiff 111 tins 
suit does not allege any fact such asfiatid 
or misrepresentation which wou.c Mt f.te 
the decree passed against his fatlcr. 

Jn conclusion we art of opinion that 
the plaintiff is toui d to pay the item of 
Rs. 75c of the first mortgage and the con¬ 
sideration of the second mortgage as a 
decree has teen obtained by the iespotd- 

(lO) 70 Jr.d. C cs. 04j; 25 O. C. 256; (JO 2 ?) 
A. I. R- I 0 -) 54 - 
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ents-mortgagees and the plaintiff has 
not proved that the money was borrowed 
for illegal or immoral purposes. 

The respondents’ learned Counsel argued 
that legal necessity must be held to be 
proved because Kanhaiya Lai carried 
on cloth and sarrafa business and he did 
not produce his account-books in Court 
though summoned by the Court to do so 
at the request of the respondents (Applica¬ 
tion of 30th May 1917)* Plaintiff’s 
own witnesses Nos. 3 and 4 deposed to the 
existence of Kanhaiya Lai’s shop for 
trading purposes and as he and the plaint¬ 
iff are members of a joint family tl e busi¬ 
ness may be considered to be a joint, fami¬ 
ly business. Tbe books must be presumed 
to be in the possession rf the marngfr 
of the family ard the plaintiff has rot 
explained why the hcohs weie ret pro¬ 
duced. Kanhaiya Lai did not put in en 
appearance in Court. In a case in He 
Madras High Court [Gu/usatrJ Nadav v. 
Gopalaswatni Odayar (17)) where account- 
books were not produced a piesur plion 
was drawn under section 114 (g) of ihe 
Evidence Act against members of a Bircu 
Trading family, who resisted a suit on a 
promissory-note executed by the deceased 
manager of the family, that the books, if 
produced, would have been unfavourable 
to them and it was held that the burden 
shifted on them of proving that the debt 
in question was not incurred for joint fami¬ 
ly purposes. We think that similar reason¬ 
ing will apply here and, admittedly, the 
plaintiff has failed to prove absence cf 
family necessity for the tw r o items borrow ¬ 
ed by Kanhaiya Lai. 

We dismiss this appeal with costs. 

K. s. D. Appeal dismissed. 

(17) 50 Ind. Cas. 775; 36 M. L. J. 5685 9 L. 

W'547l (1919) M. W. N. 3011 42 M. 629. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 222 of 1919. 

January 30, 1923. 

Present:— Mr. Justice Piggott and Mr. 

Justice Walsh. 

CHATURBHUJ and another— Plaint¬ 
iffs—Appellants 
versus 

GOBIND RAM and others— Defendants 

—Respondents. 

H i ndu L a a>— Joint fa m i ly — Alienation — A ntece- 
dent debt — Pre-emption decree, money due under 
— Civil Procedure Cede ( Act V 0/1908), O. X V J, 
r. 1— Witnesses served, failure of, to attend — Ad¬ 
journment. 

A pre-emption decree merely gives the pre¬ 
empt or the option of acquiring certain property 
at a cejtain price. He is laid under no obliga¬ 
tion toacquiie the picpcily inlcfs he <fcccscs. 
[p. 572, col. 2.] 

Mtcey required to satisfy a pre-emption de¬ 
cue estret le upauhd as an antecedent debt 
c’ve ficm Ihe ire-cn ptor. [p. 572, col. 2.] 
Kathu v. Kundan Lai, 8 Ird. Cas. 836; 33 A. 
2/2; 7 A. I-. J. 1182, dissented from. 

Wltie the witresus el a pally have been duly 
seivcd but fail to appear an adjournment should 
le peitccl hr :c-itrn«riig lie witnesses, 
(p. 573 . cob id 

Fer Walsh, /.— Money payable under a pre¬ 
emption deeue cairot he ugaiekd as a debt. 
TP- 573 . col. 1.) 

To give tive effect to the doctrine of antece¬ 
dency in tine tleie n ust te leal diucciation 
in fret. [p. 573, col. 2.3 

ScJ.u Jam (l.ai era v. Lhip Sinph, 39 Ind; 
Crs. : £<•: '■ 9 A. 437 at p. 44c; 21 C. W. N. 698. 

1 P. I. W. 5575 15 A. L. }. 4371 1 9 Bom. L. R. 
498; 26 C. I . j. 1; 33 M. L. j. 14; (1917) M. W. 
N. 439; 22 M. I. T. 22; 6 L. \V. 213; 44 I. A. 126 
[V. C.), followed. 

Kofi Idea v. Tfakur Prasad, 21 Ir.d. Cas. 868; 
36 A. 17; 11 A. L. J. 961, referred to. 

First appeal from a decree of the 
First Additional Subordinate Judge, Ali¬ 
garh. 

Mr. Gulzart Lai, for the Appellants. 
Messrs. Shlam Krishna Dar and Panna 
Lai , for the Respondents. 

JUDGMENT. 

Piggott, J.— The plaintiffs, who are the 
appellants in this Court, sued Gobind 
Ram and his minor sons upon two mort¬ 
gages of the 9th of September 1911 and 
the 25th of June 1912. The question 
in issue in the Court below and again in 
this Court was whether the joint ancestral 
property in the hands of Gobind Ram 
ertn be made liable for the whole, or for 
any part of the consideration under there 
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two deeds. The essentia! circumstances 
are as follows:— On the 2( th of July 1911 
Gobind Ram had obtained a pre emption 
decree entitling him to acquire certain 
property in a village called Loharra, on 
condition of his depositing a sum of 
Rs. t, 072 , within a prescribed time. He 
borrowed this amount from the plaintiffs 
under the deed of September the 9th, 1911. 
by hypothecating under the said deed 
not only the share in village Loharra which 
he proposed to acquire, but also certain 
ancestral family property in his hands. 
He did not confine himself to raising the 
money necessary to acquire the property 
in Loharra under the pre-emption decree. 
He borrowed Rs. 1,246 more in order to 
pay off two promissory-notes. He ac¬ 
knowledged the previous receipt of Rs. 82 
for incidental expenses and other un¬ 
specified necessities and he was paid 
Rs. 1,100 in cash and on registration. The 
total consideration, for this bond, therefor, 
conies to Rs. 3,500. Subsequently there 
was an appeal in the pre-emption case 
and the result was that, in order to secure 
the benefit of the pre-emption decree, 
Gobind Ram had to pay a further sum of 
Rs. ;5o. For this purpose, he executed 
the second of the two mortgages in suit 
for a nominal consideration cf Rs. Sco, 
of which Rs. 45 was received in cash and 
Rs ..5 was set down as due on account of 
the interest on the older bond of September 
the 9th, 1911. The Court below has held 
that the property acquired by Gobind 
Ram in village Loharra is liable for the 
full amount of the debt due under both 
mortgages according to their terms, ar.d 
this finding isnot challenged by the defend¬ 
ants. With regard to the remainder of 
the consideration, the finding is that two 
antecedent debts due under a promissory- 
note for a total sum of Rs. 1,246 were in 
fact paid up out of the consideration of 
Rs. 3,500 recehed under the bond of Sep¬ 
tember the 9th, 1911. Consequently, the 
whole of the property hypothecated under 
the deed, including the joint ancestral 
family property, has bee made liable 
lor this amount. To this part of the de¬ 
cree again, the defendants have submitted. 
The appeal before us is by the plaintiffs. 
They contend,— 


Firstly, that the joint ancesftal family 
property ought to have been made liable;, 
at least for the two sums of Rs. 1,072 and' 
Rs. 750 applied to the satisfaction of tie 
pre-emption decree. Secondly,- tbi.t tte<~ 
sum of Rs. 1,100 paid in cash at the re¬ 
gistration of tne older deed was, in fact, 
borrowed in order to pay off antecedent*' 
unsecured debts and was applied to that 
purpose. On the first point, there is one. 
authority of this Court, the case of Naihu 
v. Kundan Lai ( 1) which appears-to .sup¬ 
port the contention of the plaintiffs. We 
do not think that this decision can be re¬ 
garded as good law in view of the subse¬ 
quent pronouncements of their Lordships 
of the Privy Council on tie question of 1 
antecedent debt to which it is not necessary 
for us to refer in detail. When all is said * 
and done, the pre-emption decree merely 
gave Gobind Ram the option of acquirirg 
certain property at a certain price. Be. 
was laid under no obligation to acquire 
the property unless lie close. Tt seems . 
to us that it would be very dangerous to _ 
hold that the money required to satisfy . 
the pre-emption decree was an antecedent, 
debt due from Gobind Ram on the date 
on which each of these mortgages respective*. 
ly was executed. On the second point, 
we have come to the conclusion that we „ 
cannot come to .a decision without 
exercising our power under O. XI.I, r 
r. 27 of the Civil Procedure Code to call, 
for certain further evidence. We find that ; 
as early in the trial of the suit as the . 
29th oi January 1919, the plaintiffs lad 
made a full disclosure of the ; i case regard- 
ing this item of Rs. 1,100. They men¬ 
tioned the names of four creditors .of Go¬ 
bind Ram for whose satisfaction they al¬ 
lege the money to have teen borrowed* 
and whom they allege to have betr. actually 
paid oft by means of this money. The 
case was set down for hearing on the £Oth 
of March 1910, and, on the 7th of March 
the plaintiffs applied for summonses to issue 
against the four creditors whom they had 
already named to the Court. Summonses 
w*ere duly served, but the witnesses in ques¬ 
tion did not present then sehes before 
the Court at tie henij g cf tie 2cth 
of March 1910. The plaintiffs applied for *n 

(1) 8 Ind, Ces. 836; 33 A. 242; 7 A. I*. J. 1182. 
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adjournment to enable them to summon 
these witnesses but were refused. We 
. cannot agree with the Court below that 
there was any laches on the part of the 
plaintiff in this matter. So far as appears 
from the record, they did their best 
to get these witnesses before the Court. We 
think this is a case in which the Court 
from whose decree the appeal before us 
is preferred has refused to admit evidence 
which ought to have oeen admitted. We 
accordingly send down the case to the 
Court below with directions to afford the 
plaintiffs a further opportunity of requir¬ 
ing the attendance of those four witnesses 
in such manner as they may think proper. 
The witnesses should be directed not mere¬ 
ly to attend the Court to give evidence, 
but to bring with them any documents 
in their possession relating to the alleged 
transactions between them and Gobind 
Ram. When this evidence has been duly 
recorded, the record should be returned 
and set down for further hearing of the 
appeal to this Court on the earliest 
convenient date. The four witnesses in 
question are Bal Makund, Ganga Nath, 
Mansukh Ram and Jai Ram mentioned in 
the Court s rubkar of the 29th of January 
I 9 I 9 > and summoned at the trial under 
the plaintiff’s application of the 7th of 
March' 1919. 

Walsh, J. —I agree. With reference to 
the case of Nathu v. Kundan Lai (1) which 
has been relied on, I find a difficulty in 
following the reasoning contained in the 
judgment. 

Whatever else it may be, a condition 
providing that the payment of a sum 
of money shall depend upon enforcing or 
taking up a pre-emption decree is cert .in- 
ly not a debt. The transaction, no doubt, 
was antecedent, but it does not result in 
debt. There is no person to enforce it 
if the pre-emptor does not choose to act 
upon this plea. I entirely agree with what 
my brother has said that the passage in 
the judgment of their TorJships of the 
Privy Council Sahu Ram Chandra 
v. Bhup Singh (2), clearly shows that the 


c w £ r' 2 , 8o; 39 A - 437 at p * 

* ?• X o P - h - W - 357; A. L. J. 
Bom . L. R. 498; 26 C. L. J. 1; 33 M. L. 

(1917) M. W. N. 439; 22 M, L. T. 22; 6 I,. 
44 X. A. 126 (P. C.). 


449 ; 21 
437 i I, J 

J • 14; 

W. 213; 


decision in Nathu v. Kundan Lai (1) ought 
not any longer to be followed. ** In truth," 
runs the opinion of Lord Shaw, “ to give 
true effect to the doctrine of antecedency 
in time, there must be also real dissocia¬ 
tion in fact." In Nathu v. Kundan Lai 
(1) and in the case before us, there is not 
only no such dissociation in fact, but 
there is the most intimate association. 
In the previous decision of this Court, 
reliance was placed in the judgment upon 
the fact that the condition of the decree 
had been actually complied with and the 
property had been acquired as the result 
of the money borrowed in the mortgage 
transaction which was in question. That 
seems to be exactly the vice against which 
the Privy Council has warned the Courts 
of India. On the other hand, it seems 
to me that the decision in Kapildeo v. 
Thakur Prasad (3) marks very clearly 
the other side of the dividing line, there 
being in that case an obligation incurred 
antecedent in time and dissociated in fact, 
either to take up the purchase at auction 
or to pay compensation for default. 

z. k. Case sent down. 

(3) 2r Ind. Cas. 868; 36 A. 17; 11 A. L. J. 
961. 
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— Compromise — Extension of tim-'rol 
whether lies. 1 x 9 

The general provisions of seetku i.,S of the 
Livil Procedure Code relate only to moceedim* 
<intcredent to th% passing of u decree* 
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Where a final decree has been passed, the time 
fixed by the decree for the payment of money 
cannot be extended under the general provisions 
of section 148; any order passed for extension of 
time by the Court in such a case must be deemed 
to be passed under the authority given to an 
Execution Court under section 47 of the Code 
and is appealable. 

After a decree for sale had been passed in a 
mortgage suit the parties came to a compromise 
by which the amount of the decree was reduced 
on condition that the judgment-debtor paid the 
remaining sum by a certain date. The judg¬ 
ment-debtor failed to make the payment by the 
date fixed and applied for extension of time: 

Held, (1) that time being of the essence of 
the agreement between the parties, the Court 
had no power to grant an extension; 

(>) that in any case a Court has no power 
under O. XXXIV, r. 5 of the Civil Procedure 
Code to extend the time for payment after a final 
decree has been passed in a suit for sale. 

Narendra Bahadur Singh v. Ajudhya Prasad, 

5 Ind. Cas. 443; 13 O. C. 28, followed. 

Appeal against an order of the District 
Judge, Rae Bareli, dated the 22nd Septem¬ 
ber 1922, rexersing an order of the 
Subordinate Judge, Rae Bareli, dated the 
4th February 1022. 

Messrs. A. P. Sen and Raj Narayan 
Shukla, for the Appellant. 

Mr. Bisheshar Nath Srivastava, for the 
Respondent. 

JUDGMENT.—I think that this appeal 
is covered by the ruling in the c:‘se of 
Narendra Bahadvr Singh v. Ajudhya Pra - 
Si l ft). After a decree for sale, the parties 
came to a compromise by which the 
amount of the decree was reduced on con¬ 
dition ol the judgment-debtor paying the 
remaining sum of Rs. 1,600 on 15th May 
1921. The judgment-debtor failed to do 
so and on iOth June 1921 he deposited 
l<s. 800 and askecl the Court executing 
the decree for time to pay off the balance 
of Rs. So o. That Court granted time 
lor two months on 4th February 1922. This 
order was set aside on appeal, by the Dis¬ 
trict Judge ol Rae Bareli and the judg¬ 
ment-debtor has come here in second 


Court under section 148 enlarging the time 
fixed for the payment of money by the 
judgment-debtor, (2) that the order of 
the Execution Court was Just. 

It has been held in the ruling mentioned 
above that the general provisions of sec¬ 
tion 148 relate only to proceedings an¬ 
tecedent to the passing of a decree. Here 
a final decree was passed and the time 
for payment of money cannot be extended 
under the general provisions of section 
148. Anv order passed for extension of 
time must be deemed to have been passed 
under the authority given to tne Execu¬ 
tion Court under section 47 of the Code. 
A11 appeal does lie from such an order, 
a.id so the Court of the District Judge 

has Jurisdiction in the matter. 

Con ing to the merits, tne order ol the 
District Judge is justified ooth on the 
ground given by him that time was of the 
essence of the agreement between the 
parties and also because no authority is 
‘riven to a Court under O. XXXI\ , r. 5 
to extend the time for payment after a 
final decree is passed in a suit for sale. 
If r. 5 is compared with r. 3 relating to a 
final decree in a foreclosure suit, it will 
be seen that under r. 3 a Court is given 
power upon good cause shown upon such 
terms as it may think fit to postpone the 
date fixed for payment from time to time. 

As no such provision is made in r. 5 lt1s 
clear that no such authority is given to 
the Executing Court as regards a final de- 


: e e for sale. . .. _ 

The appeal fails and I dismiss it Y.ith 

J ^ ts K Appeal dismissed. 


appeal. 

The grounds of appeal are two: 
That 011 appeal lay to the District Judge 
from an order passed by the Executing 


(1) 5 Ind. Cas. 4431 13 O. C. 28. 
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HABIBUIXAH Vi eOXfA ASMO^R KHATUN. 

CALCUTTA HIGH COURT. 

Appeau from Appeedate Decree 
No. 267.} of 1920. 

January 15, 1923. 

Present: —Mr. Justice C. C. Ghose and 

Mr. Justice Pan ton. 

Nawab KHAJEH HABIBULEAH and 

OTHERS—D EFE ND ANTS—APPEEEANTS 

versus 

GOIyA ASMOTER KHATUN and others 

•^Peaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908), ss. 115, 
15a— Revision—Appeal —Unappealable order — 
Appeal, memorandum of, whether can be treated 
as revision—Amendment of decree. 

Where an appeal is preferred to the High Court 
against an order from which no appeal is per¬ 
mitted, it is open to the Court to treat the memo¬ 
randum of appeal as a petition under section 115 
of the Civil Procedure Code, if the case is such 
that it would amount to a denial of justice if the 
order which is challenged were not interfered 
with. [p. 576, col. 2.] 

A Courthas no power to amend a decree passed 
by itself, apart from the rectification of a clerical 
error, etc., and if a Court directs an amendment 
which varies the operative part of the decree it 
exercises a jurisdiction which is not vested in 
it by law and its action is open to revision under 
section 115 of the Civil Procedure Code. [p. 577, 
col. 1.] 

Appeal against the decree of the Addi¬ 
tional District Judge, Tipper ah, dated the 
28th February 1918, modifying that of 
the Munsif, Third Court, at Comilla, 
dated the 30th November 1916. 

Babus Surrendra Nath Guha and Sisir 
Kumar Ghosal, for the Appellants. 

Mr. A. K. Fazlul Haq and Babu Radhika 
Ranjan Guha, for the Respondents. 

JUDGMENT. —This appeal has arisen 
under rather peculiar circumstances. The 
suit out of which this appeal has arisen 
was brought by the plaintiffs for recovery 
of possession of two plots of laud 
after establishment of title thereto. 

In the Court of first instance the suit 
was decreed in the following manner. The 
plaintiff s title was declared to o;.c ham 
of plot No. 1 and the entirety of plot 
No. 2 as against defendants No-. 1 to 

*9 ? -r*d 23 to 26 after contest and 

ex parte as against the remaining defend- 

* n tJie Court of -Appeal below, 

tne tollow ng order was passed: “The 

decreedin part; the title of plaint¬ 
iffs Nos. 2 to 7 be declared to 1 kani of 


plot No. 1 and plot No. 2 of the plaint; 
and plaintiffs Nos., 2 to 7 do remain in 
possession of the same. So far as plaintiff 
No. 1 is concerned the suit is dismissed, 
with costs. The parties (except plaintiff 
No. 1) do get costs in the lower Court 
in proportion to their success. But all 
this is dependent upon plaintiffs Nos. 2 
to 7 paying within one month from to day 
a further Court-fee of Rs. 65. Appeal 
No. 79 is, therefore, dismissed with c'-sts. 
Appeal No. 34 is partially allowed will] 
proportionate costs, as against otl:c-r 
respondent, plaintiffs' Appeal No. 34 is dis¬ 
missed with costs, on condition that 
plaintiffs Nos. 2 to 7 do pay within one 
month from to-day, a further Court-fee 
of Rs. 65, in default of which Appeal No. 34 
will be allowed in full, i. e., the original 
suit will be dismissed with costs in b».th 
Courts to defendants." This order was 
made by Mr. C. Sells, Additional District 
Judge of Tipperab, on the 20th Februaiy 
i.gjS. On the 26th February, the decree, 
which was the formal expression ol cpiricn 
on the part of the Court of Appeal below, 
was signed by Mr. Sells. This decree is in 
accordance with the ordering portion of 
the judgment which has been set out above. 
It appears that the plaintiffs Nos. 2 to 7 
did not carry out the order of the Court 
by which they were directed to pay a fur¬ 
ther Court-fee of Rs. 65 within the time 
limited by the order and by thedecree which 
was signed on the 26th February 1918. On 
the 5th July 1920 an application was made 
on behalf of the plaintiffs Nos. 2 to 7 for 
permission to deposit in Court a further 
Court-lee of Fs. 65 as mentioned in the 
judgment which was delivered on the 
20thFebruary 1918 and in thedecree which 
was signed on the 26th February 1918. 
Mr. Sells had been transferred from Tippe- 
rah and the matter came on before Mr 

Martin who was acting ns an Additional 

District Judge. The further Court-fee 

'?■ deposited in Court by the 

plaintiffs Nos. 2 to 7 on the 30th July 10^0 
and thereupon Mr. Martin ordered tJ - t 
the decree (described as the final dour' 
sh.uhl now be passed it this case. Tr 
accordance with Mr. Martin’s oruer, date,., 
the 30th July 1920, a clause was inserted 
111 the original decree which ran as fol 
lows: ‘ In accordance with order No. 14 ol 
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the order-sheet dated the 20th July 1918 
Cjurt-fee of R*. 65 having been paid ti e 
decree is made final. The appeal that is 
beinc d smissed with costs, is agairst lie 
other respondents (sic) and the plaintiffs 
Nos. 2 to 7 will get Rs. 65 as costs in addi¬ 
tion to that already awarded to them. 

(vide the judgment dated the 20th February 
1018). Defendants Nos. 1 to 26 complain 
that, inasmuch as the plaintiffs Nos. 2 to 7 
did not carry out the order made by Mr. 

Sells 0:1 the 20th February 1918 as regards 
paying into Court a further Court fee of 
Rs. 65 which was ordered by him to be paid 
into Court within one month from the 
20th February 1918. the decree by Mr. 

Sells could not be reopened again and ex¬ 
tension ot time granted after the expia¬ 
tion of more than two years from the date o 
the original order on the Pontiffs Isos. 

2 to 7 to pay into Court a further Court- 
fee as referred to above. It is argued on 

behalf of defendants Nos. 1 to 26 
notwithstanding the terms of section 
"48 of the Code of Civil Procedure, the 

applications of plaintiffs Nos. 2 to 7 
on the 5th July 1920 was incompetent and 
t iia t the Court, below had no jurisdiction 
whatsoever to amend in J^'^the 


mi 


for the order complained of, was made 
by the lower Appellate Court in the ex¬ 
ercise of its discretion and it is not usual 
for this Court to interfere with orders made 
by the Courts below in the exercise of tl eir 
d scretion. Thirdly, that the decree signed 
by Mr. Sells on the-26th February 1918 was 
merely a preliminary decree which had 
to be made final by a further decree, and 
that no such decree having been marie by 
the Courts below for a period of more than 
two years from the 26th February 1918 
or, at any rate, before the 5th July 192c. 
It was open to the plaintiffs Nos. 2 to 7 

to apply to the Court to put in a further 

Court-fees as mentioned in the original 
order of the 20th February 1918 and to 
make such application at any time before 
the final decree was passed. We are ot 
opinion, for the reasons about to be given, 
that there is no substance, whatever in 
any of the contentions urged before us on 
behalf of the respondents, but that the con¬ 
tentions urged on behalf of defendants Nos. x 
to 26 should prevail. In the first place, it is 
quite unnecessary for us to go into t 
question as to whether the appellants had a 
rightof appeal to this Court Assuming how¬ 
ever, that they had not, the circumstances 

v 1 £ ... 4-h/\4- nrA c haII lH 


whatsoever to amend in jut* eVer that they naa noi, me ^ 

decree bv Mr. Sells and to enlarge the time t y s case demand of ns that we should 
granted by the decree of Mr. Sells to pay treat the appeal preferred by the defendan s 
into Court the further Court-fee ot Rs. 65 - ^ T to 26 as a petition under section 

In support of this contention our attention 0 f the Code of Civil Procedure. ILe 

has been drawn to a number of cases amorgst ft cumstauces are so extraordinary that 
which may be mentioned the cases: Sura,,- " w amount to a denial of justice if 

tnSin'h V Ramb.ihal Lai (ll Sajjadi v V were to hold that oiu powers are so 

Dilauat Husain (2), Dharmaraja Hmited that we cannot give any relief 
£ v Srinivasa Mudahar W. Mr.Haqon 1 defendants Nos. 1 *° 26 * t‘ t “ e 

dhalf of the respondents has vigorously con- ™ which have happened. In the 


U)Urt UllU Jl<lbdt 6 uv.x., .tl T ,u r Air 
„„ r j„ht of appeal from the order of Mr. 

Alartm which wasmerely an order for amend¬ 
ment of the previous decree. Secondly, that 
if Mio appeal preferred by defendants 
Nos 1 ‘o 26 P be treated by the Court as a 

Pet < ti r'the y C«le of ctvil Procedure the op 
3Stfcannt let any relief whatsoever 


o* 


10 21 lud - C ? 5 ' 5 4- 3 40 J A A 579 8 "i6 A A i^J- 625- 

ft $ M- 876; *9 M. L. J. 70s; 

,» ( & 3 £.t. 4 86 ;7b.W. 1074. 


r °\ n i 

X0i8 was in itself a final 
a 6t fe J No doubt, it would have been better 
•fftlic Court after determining that the 
1 ^vtra fee was payable, had ordered the 
fX be paid within a certain time and 
had delayed passing the decree until the 
time limited bv the order had expired But 
the tact that the decree was drawn before 
the exp ration of one month from the 
^tn February 1918 did not in any way 

onmunt to t L that it was to be treated 

rnfelimiuary decree and that it was 


INMAN CASES, 


Voh- 74 ) 

MIR KHAN V . SHARRU. 

to be followed by a further formal expression 
of opinion of the Court, namely, by a further 
final, decree. The. default provisions men¬ 
tioned in the judgment itself of the 20th 
February 1918, are incorporated in tLc 
decree which was signed on the 26th Feb¬ 
ruary 1918 and it was a self-contained 
decree in every sense 01 the word and it 
was, to all intents and purposes, the final 
formal expression of opinion of the Court. 
That being so, it nowr remains for us to 
consider as to, whether the appellants 
before us have brought their case within 
tbe four corners of section 115. As we have 
already held, the decree signed on the 26th 
February 1918 was a final decree. If it 
was a final decree, then, subject to such 
rights of amendment, as, for instance, 
the rectification of a clerical error and so 
forth, that decree could not be amended 
by the Court, which passed the decree. 
That being so, there was clearly an ex¬ 
ercise of jurisdiction by the Court below 
which had not been vested in it. In the 
c rcumstances, there is, therefore, no other 
alternative but to set aside toe order made 
by Mr. Martin on the 2nd August 1920 

and we accordingly do so. 

The result, therefore, is that the decree 
as drawn up and signed by Mr. Sells on 
the 26th February 1918 must stand and 
all necessary results must follow therefrom. 

The appellants have succeeded and they 
are, therefore, entitled to their costs. 
We assess the hearing fee at two gold 
THohurs. 

w* C. A. & z. K. Appeal allowed. 


LAHORE HIGH COURT* 

Miscellaneous First Civil Appeal 

No. 32 of 1921. 

January 24, 1923. 

' Present: — -Mr, Justice Campbell. 

MIR KHAN and others— Defendants— 

—Appellants 

versus 

SHARFU AND- OTHERS—PLAINTIFFS 
PCJNNCJN and OTHERS - Defendants 

—Respondents. 

Chit Procedure Cod*. ( Act V of 1908), t.. n » 
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Exfil.1V, O. XXI1, ft. 3 , 4. 12 —Res Jn<Uc»ta 
—Matter which ought to have been made ground 
of defence—Appeal, second, question, whether can) 
be raised in—Execution of decree—Death of judge¬ 
ment-debtor — Abatement. ... , , 

A plea of res judicata can be entertained in. 

second appeal though not taken in the memo¬ 
randum of appeal, [p. 581, col. I.J •. - 

Muhammad. Ismail v. Chattar Stugh, £ 9 *, 

A. W. N. (1881) 116; 2 Inch Dec. (N. s.) 634 (F. 
Chhadami Lai v. Shyama Char an, 24 Ind. Cas. 

12, relied on. . , - 

M. filed a sviit against P. and S. for recovery of 
a certain share in a village on the allegation that 
p. had transferred that share to M. S. was made 
a party on the ground that P. had got a portion 
of the land in dispute mutated in his favoutv 
The suit was decreed and the decree directed . 
that the land should be taken from P. In exe¬ 
cution it was discovered that P was in possession 
only of a very small portion of land and the share 
decreed to M. was made up from the share in 
possession of S. The latter filed anobjection 
that there was no decree against him, that the tra “s* 
fer in his favour was prior to that in favour of M. 
and he was not, therefore, liable under the de* 

CrC Held (1) that the question of the ownership 
of S. over the land in dispute was directly and 
substantially in issue in the suit and the decision- 
in the suit must be regarded as an implied adjudi¬ 
cation to the effect that S. was not the owner 

of the share decreed to M.\ fp. 580. c °'« 2 *3 
(2 \ that the direction in the decree to the 
effect that M’s share should be taken from P. 
was due to the fact that the Court was unaware 
that S claimed to be the owner of the land to 

which the .tecrec applied; [p. 5S0. col. 2 3 
/ 3} that the question of the ownership of Sg 
therefore, res judicata under Explanation 
IV to section 11 ef the Civil Procedure Code, 

Daldeo Singh, 24 Ind. Cas. 93*! . 
12 P. R. 1915* 226 P. L. R. i 9 I 4 i W. R* 

.at. followed. 

Rules 3 and 4 of O. XXII of the Civil Proce- . 
dure Code have no application to execution pror 
ceeding by virtue of the provisions of rule 14 of 

the Order, [p. 5 ® 0 * “l 

M scellaneous , hirst Appeal from the 
order of the Senior Subordinate Judge, 
H ssar, dated the 23rd August 1922. ' 

Mr. M . Saleem, for Dr, Niand Ldl, for 
the Appellants. 

Mr. Nanak Chand Pandit , for the 

Respondents. 


JUDGMENT.—The facts of this case 
are somewhat complicated and, although 
they have been stated frequently in the 
various judgments and orders pronounced 
ia the course of lit gation between the 
parties extending over a number years, 
it is necessary to detail then, cn .c more. 
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The village of Dadupur in the Fateh* 
abad Talisil oi t; e II ssaiDistrict comprises 
a sub-div sion or hamlet called Dfcani 
Dhangapur, the land attached to which 
is equivalent to about one-third of the 
whole village area. The whole village up to 
1905 was owned by Mrs. Alice Georgiana 
Skinner, who in that year sold it to cne 
Naraiu S ngh. l'bur tenants, Punnun, Piru 
Rahman and Jiwand, Pachhada Rajputs, 
brought a suit for pre-emption, which 
was compromised on 30th April igc6 
by an agreement that the plaintiffs and 
several other persons, including sen e if 
not all, of the party hereafter to be de¬ 
signated Muhammad and others or their 
representatives, were to be recognised 
as occupancy tenants. These plaintiffs 
brought a second suit on iitli January 
1907 alleging that ti.e agreement had not 
been fulfilled, by Naraiu Singh, asking for 
cancellation of the previous compromise 
for that reason and praying for a decice 
for possession by pre-emption. 1 he second 
suit, after various vicissituecs, was a-io 
compromised on 26th November 1908, and 
in accordance with the compromise the 
plaintiffs, who will be designated here¬ 
after Punnun and others, were granted 
a decree for possession of tl.e village ui 
payment of Rs. 25,500. Payment was 
made by due date, the 25th February 1909, 
and Naraiu Singh now disappears from 
the story. Muhammad and others were 
defendants pro forma in tins suit as per¬ 
sons affected by the first compromise. 
They signed the second compromise in 
such a manner as to indicate that they 
made themselves responsible for the pay¬ 
ment of the Rs. 25,500, but it was not 
stated in the compromise that they were 
to ac ]U re any particular rights and no 
decree was passed in their favour or against 
them. The decree gave possession to 
the pla 11 tiffs only, and made them alone 
responsible ioi iulhlment of the condition 
of pay ng Rs. 25,500 to Naraiu Singh. 

On 301b November 19c 7 Punnun and 
others executed a document termed an 
agreement to the following effect:— 

We are the sole plaintiffs in the pre-emp¬ 
tion suit but we aie being supported by 
Ram S ngh and others, Jats of Dbani 
Dhangapur, and other residents of the 
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village are also sharing in the expenses 
of the suit, and shall contribute towards 
the price to te paid for pre-emption. Ram 
Singh and others shall pay one-third of 
the total cost incurred and when the village 
is decreed they shall have or.e-thi?c. of it. 
The remaining two-thirds of the village 
shall be apportioned between us and foity- 
two other persons named, (Muhammad 
and others) in shares proportionate to 
the amount contributed by each in¬ 
dividual to the expenses of the suit. 

When it came to the time for paying 
Rs. 25,500 by the 25th February 1909 
for the pre-emption decree Punnun and 
others had net got enough money. The 
reason which they afterwards alleged was 
that Ram Singh and others had Let paid 
up their one-third share. They, there¬ 
fore, approached Mir Khan and others of 
the neighbouring village cf Haion a 1 a got 
money from them. The result was a sale- 
deed dated 2na March 1909 by wh ch Pun- 
nan and others sold 7$ out of 20 bisuas 
of the village of Dadupur, i.e., 15-AOths, 
to Mir Khan and otheis for Rs. 12,500. 
The deed recited that the actual arc a ti bxs± 
ferred was to be 1043 bighas and that Mir 
Kliau and others “shall take tie land 
at Dhaui Dhangapur, that the rest of the 
land shall be given to them irem sene 


ther place. n 

The remainder of the story conceits 
he doings and dealings of the foui paitics 
produced above, viz., (1) Punnun and 
thers, the lour pie-empiois; (2) Fam 
hngh and others, the J ats oi DLani Thai ga- 
>ur (3) Muhammad and otLeis oi Padu- 
iur* the numerous other resicents of 
he village to whom the pre-en.ptors ,.ad 
romised shares in proportion to tUir 

inscriptions, and < 4 J aud 

1 Haroli, the ■vei.oees oi 1 let 

aiues will be retained in describing tie 
» V eral parties, the actual i-cncMul oi 
ihich has changed lrom tin.e to tin e 
death inheritance, and other 


Dater on, in the year 1909, Ram bingh 
and others sued (1) Punnun ana others, 
(2) Mir Khan and others for possession 
of one third of Dadupur in tern s oi the 
agreement of 3 °tk November 3907 and 
obtained a decree on 9th Febriury 1910 
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which was executed, and as a result the 
proprietor’s column in the Jama bandi of 
Dadupur village read. Ram Singh and 
others n shares, Punnun and others 
22 shares. 

On ist December 1910 a mutation was 
sanctioned by which the names of Muhan - 
mad ana others (who are the plaintitis 
in the present proceedings ) appeared for 
the first time in the proprietary column. 
The 22 shares of Punnun and others were 
sub-divided into 2,600 shares of which 
Punnun and others received the follow¬ 
ing:—Punnun 120 shares, Firu 102 shares, 
Kamala, son of Jiwand,6o shares, Rahman 
and his brother 99 shares, total 381. The 
remaining 2,219 shares went to Muham¬ 
mad and others in 31 lots. This entry 
left Punnun and others, the original pre- 
e nip tors, with 381/2,600 of 2/3-12;/ 
1,300 of the whole village, or if the share 
of Rahman's brother be deducted, with 
653/7,800 only. The chauge was stated 
to have beeu made at the request of 
Punnun and others and the she res to be in 
accordance with the amount paid for 
pre-emption of the village. 

The next event was a suit instituted on 
16th December 191c by Mir Khan and 
others against, fi) Punnun and others, 
<*> Ram Singh and others, (3) Muham¬ 
mad and others, claiming possession oi 
7 i biswas of the village of Dadupur ou 
the strength of the sale of 1909. The 
plaint described Punnun and others as 
the real vendors and the other defendants 
as persons in whose favour Punnun and 
others had caused the laud to be mutated 
and who, therefore, were joind as pro forma 
defendants. Punnun and others pleaded 
that what had been sold was the land of 
Dhani Dhangapur and that, as this had 
been decreed by a Court to Rani Singh 
and others in a suit to which Mir Khan 
and others had been parties, they, tLe 
defendants, were no longer liable. Rain 
Siugh and others pleaded that, at any rate, 
the plaintiffs could uot have any land 
which had been decreed to them. Muham¬ 
mad .-nd others did not appear or file any 
pleadings and the suit and consequent 
appeal were heard ex parte against then . 

The Trial Conit dismissed the suit. Tho 
Chief Court accepted an appeal by the 
plaintiffs and decreed the*! claim subject 


to the proviso that " the share decreed 
to the plaintiffs will be taken from the 
chief defendants, d. t\, Punnun and olh^u) 
and uot from the one-third share belong¬ 
ing to the representatives of Ram Singh 
and Nidhan Singh. . 

Mir Khan and others applied for exe¬ 
cution. A warrant for possession of 7i 
biswas was issued against fi) Punnun and 
others, {2) Muhammad rnd others, 1. c., 
all the defendants except Ram Singh and 
others who held the Jrd share reserved 
by the Chief Court. Muhammad and 
others protested that there was no decree 
against them and that their names should 
be struck out of the warrant. This was 
done, but nevertheless the decree-holders 
Mir Khan and others tvere eventually, on 
19th May 1914, placed in possession of 
land which had been mutated to Muham¬ 
mad and others on the ist December 1910, 
and mutation of names followed. This 
obviously was inevitable if the decice for 
7 J biswas of the village, i. e ., 15/40, was 
to be executed at all, since the recorded 
shares of Punnun and otners, as stated 
above, aggregated at the most 127/1,300. 

The result was a suit; with which we are 
directly concerned, filed on 24th July 1915 
by Muhammad and others against (1) Mir 
Khan and others, I2) Punnun and others, 
claiming restoration to the plaintiffs of 
the land previously recorded in their names. 
They based their suit ou the agreement of 
30th November 1907, pointed out that it 
was prior in date to the sale to -Mir Khan 
and others, contended that it had been 
acted on, asserted that Punnun and others 
were owners of only 18O/15/32 shares of 
2,600 shares of Kids ot the village, and 
claimed that the decree against Punnun 
and others could not he satisfied out of 
their (the plaintiffs’) 2413/17/32 shares 
out of 2,boo shares of grds. There 
is no explanation on the record of 
the difference between the plaintiff's figures 
regarding the shares and those given earlier 
in thi> judgment, which were taken from 
tue text of the mutation of the ist Decem¬ 
ber 1910, but the event will show' that the 
point is unimportant. 

Mir Khan and others replied that they 
knew nothing about the agree■. a-i oi 
50th November 1907, aud tli-if cLes h.:d 
their decree for jl biswas cl Dadupui to 
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be taken out of §rds of the village in a 
suit to which the plaintiffs had been par¬ 
ties. The unfortunate Punnun and others 
admitted the claim and disclaimed lia¬ 
bility, pleading in effect that Ram Singh 
and others by not paying their one-third 
share at the right time for the pre-emption 
decree had brought about the whole trouble, 
and th. t they were not responsible. 

The Trial Court held that the suit must 
be treated as an application in execution 
proceedings under section 47, Civil Pro¬ 
cedure Code, the plaintiffs having been 
parties to the suit in which the decree in 
favour of Mir Khan and others had been 
passed and dismissed it as time-barred. 
On appeal by the plaintiffs a Division 
Bench of this Court sustained the finding 
that a regular suit did not lie, reversed 
the dismissal of the application under 
section 47, Civil Procedure Code, on the 
ground of limitation, and remanded it 
for a fresh decision on the merits, remarking 
that if the appellants succeeded in prov¬ 
ing that they had acquired a valid title 
to the whole or part of the land in dis¬ 
pute before the sale in favour of the de¬ 
fendants they would be entitled to be 
restored to the possession of thcland proved 
to be their property, unless their prior 
title is defeated on some other ground. 

The lower Court proceeded to take 
fresh evidence and then accepted the 
application and ordered Muhammad and 
others to be restored to possession. Mir 
Khan and others have appealed against 
this decision and the appeal is before 
me. 

A preliminary objection is raised that 
Kaman, appellant, and Kahni, Umar, Kaku 
and Fujju, respondents, have died and 
that since no application to substitute 
their legal representatives has been pre¬ 
sented in time , the appeal by and against 
them has abated and consequently the 
appeal must fail /n toto. These, however, 
are proceedings in execution of a decree 
and r. 12 of O. XXII expressly excludes 
such proceedings from the operation of 
rules 3 and 4 ot the same Order. Rule 11 
does not help the respondents who have 
raised the objection. It has to be read 
with rule 12, and its provision ” enabling 
appellant” and “respondent” to be substi¬ 
tuted for "plaintiff and l# defendant-' in 
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rules 3 and 4 isno good to/ them unless* 
those rules are applicable. 

The first point argued for the appellants > 
is that the question now in issue is res* 
judicata in their favour by the decision 
in the 1910 suit and tliis appears to me 
obviously to be so, in the light of Explana- • 
tion IV to section 11, Code of Civil Proce¬ 
dure. In that suit Mir Khan and others / 
claimed rather more than one-third, of,-; 
the whole village of Dadupux. The pre- • 
sent plaintiffs, or applicants as they have : 
been held to be, were defendants. They 
knew that by the mutation of 1st Decem¬ 
ber 1910 Punnun and others had been re¬ 
duced to owners of very much less than 
7 \ biswas. They could and should have, 
made it a ground of defence that the great¬ 
er part of frds of the village had been re¬ 
corded in their names in pursuance of the 
agreement of 1907. Instead of doing so, 
they absented themselves. A decree was> 
passed in favour of Mir Khan and others t 
for 7 \ biswas out of Jrds, most of which ? 
land stood in the names of Muhammad, 
and others in the Revenue Records. The 
decree ordered that the 7J biswas should 
be taken from Punnun and others, but 
this was. manifestly because the Court 
was unaware that Muhammad and others, 
the present petitioners, claimed to be * 
owners in the frds of the village to which 
the decree- applied. Their owner¬ 
ship was nut admitted in the plaint. The 
plaint merely stated that Punnun and 
others had “got the land mutated in the 
names of” the other defendants. Apply¬ 
ing Explanation IV of section Ji the quesr 
tion of the present applicants rights aa 
owners in the village of Dadupur was 
a matter directly and substenfaally in 
issue, and as was ruled in GobjndLai v* 
Baldeo Singh (1) the decision in the suit 
must be regarded as an adjudication, either 
express or by implication, on that matter 
to the effect that they are not owners in 
the 7! biswas decreed to Mix Khan and 

others the plaintiffs. 

This point was not raised specifically 
in the memorandum of appeal, but it was 
pleaded in the Court below in reply to the 
plaint and was the subject of an issue which. 

(x) 24 lad. C&8.93X1 ia P. R. 29151 2 ** ft* 

R. 19x41 It* P« W. 1C 1914* 4 
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was decided in favour of the applicants 
in the judgment set aside by the order 
of remand. There is authority for hold¬ 
ing that a plea of res judicata can be enter¬ 
tained in second appeal though not taken 
in the memorandum of appeal [Muham¬ 
mad Ismail v. Chatlar Singh (2); 
Chhadami Lai v. Shyama Char an (3)]. 
The learned Counsel for the respondent 
complains, not unreasonably perhaps, that 
he has been taken unawares, but he has 
argued the plea and there is no doubt, I 
think, that his clients fail upon it. They 
also fail on the merits. There is no reliable 
evidence of the acquisition by them of 
any valid title before the date of the mu¬ 
tation of 1st December 1907 which was 
subsequent to that of the registered sale- 
deed in favour of Mir Khan and others. 
The Court below has relied upon the de¬ 
positions by Piru, one of the original pre- 
emptors, and Kamala, son of Jiwand, an¬ 
other original pre-emptor. The former 
stated that Mir Khan and others when 
they entered into the sale transaction knew 
that part of Dadupur was to go to Muham¬ 
mad and others, knew that the latter had 
paid their shares of the pre-emption price, 
and knew that they had obtained pos¬ 
session of their shares of the land. Kamala 
said that Muhammad and others were 
in possession when the sale was transacted 
and that Mir Khan and others were told 
that Dadupur, exclusive of Dhani Dhanga- 
pur, was to be kept by the Pachhadas. These 
two witnesses are not unbiassed. They 
showed by their pleadings that they are 
supporting their' fellow-villageis, and all 
along they have persisted in trying to make 
out that the sale gave Mir Khan and others 
no rights except in Dhani Dhangapur. 

There is no evidence of any date on which 
Muhammad and others obtained possession 
of any particular plots. They are said 
to have been tenants under Mrs. Skinner 
but there is no evidence that there several 
tenancy holdings corresponded with 
the shares which they now claim to pos¬ 
sess as proprietors. For this reason and 
also because there is no proof of any oral 
agreement to transfer to them they can 

( 2 ) 4 A. 69) A. W. N.. (1881) n6t 2 Ind. Dec. 
(n. s.) 634 (P. B.). 

U) 22 Ind. Ca*. 12. 


derive no advantage from the ruling, clteA 
by their learned Counsel, Kannan v. Krish - 
nan (4) where it was held, with reference 
to section 48 of the Registration Act, 
that an oral agreement to sell by a mort¬ 
gagee in possession can be enforced against 
a subsequent registered purchaser because 
the previous possession of the mortgagee 
together with the agreement to sell ia 
equivalent to transfer of possession un- 
der the agreement of sale. 

The agreement of 1907 created no present 
rights in the applicants* favour, and 
no rights of any kind in any particular 
area of land within the village of Dadupur. 
The decree of the 26th November 1908 
clearly conferred no title to land in Dadu¬ 
pur on any one except Punnun, Piru, Ji¬ 
wand and Rahman. The compromise 
which preceded it also conferred no right 
specifically and if it can be read ascreat* 
ing or declaring any right, title or interest 
in what the petitioners now claim, '-these 
were terms which were not incorporated 
in the decree, and the rights being admit¬ 
tedly of value largely exceeding Rs. 100, 
and the compromise being unregistered, 
it is inadmissible in evidence to substanti¬ 
ate a claim by the petitioner to the land 
in suit [Pranal Anni v. Lakshtnl Anni 
( 5 ) 1 - 

In short, there is no proof of any transfer 
of proprietary rights in the land in suit 
to the petitioners prior to the date of the 
registered conveyance to Mir Khan and 
others, and without this the question of 
applying the doctrine laid down in Shankar 
Das v. Sher Zaman (6) by which the learn¬ 
ed Subordinate Judge appears to have 
been guided, does not arise. 

For these reasons, I accept the appeal, 
set aside . the order of the lower Court 
and dismiss the application with costs 
throughout. 

z - k. Appeal accepted. 

(-1) I * M. 324; 4 Ind. Dec. (n. s.) 938. 

( 5 ) 22 M. 508; 1 Bom. L. R. 394; 3 C. W. N. 

483; 26 I. A. 101; 9 M. b. J. 1475 7 Sar. P. C. Y. 
516: 8 Ind. Dec. (n. s.) 36^ (P. C.). 
f < 6 ) 56 P. R. 1900; P. L. R. 1900 p. 105 (P. B.). 
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AJODHYA SINGH V. KHUSKO BEG AM. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No. 27 of 

1922. 

July 14, 1922. 

Present: —Mr. Ashworth, J. C. 
AJODHYA SINGH— Defendant — 

Appellant 

versus 

Kaiwan Babu Nawab KHUSRO BEGUM 
—Plaintiff—Respondent. 

Landlord, and tenant — Rent, suit for Lease 
not proved—Decree for compensation for use ana 
occupation, whether can be granted—Registration 
Act (XVI of 1908). ss. 17. 49 (c)—Thekanama, 
unregistered, whether can be used as evidence oj 
value of property. 

Where a plaintiff in a suit for rent fails to pro'e 
a lease, he tail he given a decree on the basis o 
use and occupation if the defendant is pro\ed 
to have held the land. [p. 5 ^ 2 * c °h 2, J ... 

Sheo Karan Singh v. Parbhu ^ ara '* 
Singh, 2 Ind. Cas. 211; 31 A. 276; 6 A. L. J. it>/i 

* M L T. 447, relied on. . 

5 A thekanama which is inadmissible in evidence 
for want of registration cannot be used as evi¬ 
dence of the value of the property for the pur¬ 
pose of determining the amount of compensa¬ 
tion for use and occupation, [p. 5 « 3 * col. i.J 

Appeal against an order of the third 
Additional District Judge, Lucknow, dated 
the 28th February 1922, reversing the decree 
of the Assistant Collector of the First Class, 
Unao, dated the 9th August 1921. 

Mr. Syed Mohammad , for the Appellant. 
Mr. Jagmohaa Nath Chak, for the 

Respondent. 


UJDGMENT.— This second appeal arises 
out of a suit for arrears of rent brought 
by the plaintiff-respondent against the 
defendants as Ihckedars. In proof of the 
theka a registered document was put in 
Court by the plaintiff. It had. however 
previously been held in a civil case that 
this document could not be deemed to be 
effective as a registered document by reason 
of its having been registered in a wrong 
District The Court of first instance ac¬ 
cordingly, holding that there was 110 proof 
of the theka . held that the plaintiff was no 
entitled to obtain rent. On appeal o 
the Additional District Judge of Lucknow 
i t was held that, although the thekanama 
‘ n() t admissible as evidence o 
the* contract of theka, one of the defendants 

Ajudhia Singh had admitted the fact 


of the theka, ' and that this fact justified 
a decree against him as thekadar. The 
lower Appellate Court further held that the 
claim could be treated as one for com¬ 
pensation for use and occupation of land 
and that the thekanama might be looked 
at to estimate the measure of compensa¬ 
tion. It relied on Sheo Karan Singh v. 
Parhliu Narain Singh (1). Ultimately, 
the lower Appellate Court, holding 
that the suit had been improperly dismissed 
by the Court of first instance on the pre¬ 
liminary finding that the registered theka - 
nanta was inadmissible in evidence, remand- 
ed the case for decision on the merits. 

The first ground taken in the Memoran¬ 
dum of Appeal is that the lower Appellate 
Court acted wrongly in remanding the case. 
This objection appears to me to be well 
founded. The Court of first hearing appears 
to have decided every' issue and it cannot 
be said that it dismissed the suit on a 
preliminary point. The fact that its de¬ 
cision on a preliminary point covered the 
decision on the remaining points does not 
justify its being held that the decision was 
only on a preliminary point. 

The second ground is that the lower 
Appellate Court was not justified in mak¬ 
ing out a case for the respondent which 
lias not been setup in the pleadings. There 
is abundant authority, including the 
case in Sheo Karan Singh v. Parbhu 
Narain Singh {i)* referred to above, 
for allowing a plaintiff, who fails tc 
prove a lease, a decree on the basis of use 
and occupation where the defendants are 
proved to have held the land. 

The third ground is that the lower Ap¬ 
pellate Court has misapplied the law. 
The lower Appellate Court was not correct 
in taking the admission of one of the de¬ 
fendants that he was ihekrdar asdimens- 
ijipr with proof hy the plaintiff of the theka 9 
in view of the fact that the written state¬ 
ment clearly raised the objection that the 
thekanama was inadmissible in evidence. 
Apart from this, the only question that ap¬ 
pears to arise as to the law is whether 
the lower Appellate Court was justified 
in holding that the measure of compensa- 


(1) 2 Ind. Cas. 21/j li A. 27616 A. L. J. 
3 M, !<• T. 347 * 
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tion could be based on the improperly 
registered thekanama and on the kabuliyat. 
Under section 49 ( c ) of the Registration 
Act (XVI of 1908) no document required 
by section 17 of the Act to be registered 
shall, unless it has been registered, be re¬ 
ceived as evidence of any transaction affect¬ 
ing immoveable property. The theka - 
nima was a transaction which inter alia 
affected the property by assessing its rent¬ 
al value. I consider that the thekanama 
could not be used as evidence of the value 
of the propertv at all. The kabuliyat, how¬ 
ever, also mentions the amount for which 
the defendants were willing to accept the 
property under lease. There was no ne¬ 
cessity to register this kabuliyat inasmuch 
as it did not create, etc., any right or title 
in the property. It is only the person 
having rights in the property who can 
create rights in favour of another in that 
property. I am, therefore, of the opinion 
that the kabuliyat was relevant in evidence 
as to the measure of compensation for 
use and occupation. It operated as an 
admission by the defendants of the rental 
value of the holding. 

It is ordered accordingly that the order 
of remand by the lower Appellate Court 
be set aside and that the case be sent back 
to the lower Appellate Court for deciding 
the appeal. The lower Appellate Court 
will be at liberty to take action under 
O. XLT, r. 24 or 25, if it is of the opinion 
that it cannot pronounce judgment on 
the evidence recorded and on the facts 
determined by the lower Court. The costs 
of this appeal will abide the result. 

Z. K. 

Case sent back. 


LAHORE HIGH COURT. 

Second Civil'Appeal No. 597. of 1917. 

April 18, 1921. 

Present :—Mr. Justice Leslie-Jones 
and Mr. Justice Wilberforce. 
MUHAMMAD JAN— Defendant] 
—Appellant, j 
versus '' ' 

DUbI CHAND and another—Plaintiffs 

*—Respondents. 

C'W< P'oceiure Code (Act V of 1908), s. n — 

Rji juHcaU—C ross-suits —Question directly and 


substantially in issue in both suits —- Appeal 
from one decree—Decree not appealed front* 
whether operates as lar. 

One /. brought a suit for pre-emption 
against £> anrl M. basing his claim on the ground 
that he was the owner of the whole of the adjoin¬ 
ing Katra. D. and M. resisted the suit and insti¬ 
tuted a cross-suit for possession and partition of 
the Katra on the ground that after the institution 
of the pre-emption suit they had themselves pur* 
chased a portion of the Katra from a third person 
C. J. contested th right of C. to make the sale and 
the suits were, at the instance of the parties, tried 
together. The Court of first instance held that 
C. had no title in the Katra and not only dismissed 
the suit of D. and M. but also passed a decree for 
pre-emption in /.’s favour. D. and M, appealed 
only against the dismissal of their own suit: 

Held, that there being no appeal from the de¬ 
cree in J.’s suit, the decree in that suit had 
become final and as the question of title was 
directly and substantially in issue in the pre¬ 
emption case, it was res judicata .as between the 
parties and against D and M. [p. 584, col. 1.) 

Z ah aria v. Debi, 7 Ind. Cas. 156; 33 A. 51J 7 A; 
E. J. 861, Avant Das v. Udaibhan, 19 Ind. Cas; 
76:35 A. 187; 11 A. L. J. 214, referred to. 

Second appeal from the decree of the 
Additional District Judge, Delhi, dated 
the 24th November 1916, reversing that 
of the Subordinate Judge, Second Class; 
Delhi, dated the 10th July 1916. 

Bakhshi Tek Chand, for the Appellant. 

Tala Mod Sagar, R. S., for the Re¬ 
spondents. 

JUDGMENT.—It is not necessary to 
re-state all the facts of this case which 
are given at length in the judgments of 
the Court below. 

Briefly, Muhammad Jan, defendant- 
appellant, brought a suit for the pre-emp¬ 
tion of a house, basing his right on the 
ground that he was the owner of the whole 
of an adjoining Katra. This suit was at 
first resisted by the defendants-respondents; 
Duli Chand and Munshi Dal, on various 
untenable grounds but. l iter, they put in a 
plea that after the institution of the suit 
they had themselves purchased a portion 
of the Katra from one Chet Ram. They 
also themselves instituted another suit 
against ‘Muhammad Jan for possession, 
by partition, of their share in the Katra 
which they alleged they had purchased 
from Chet Ram. The right of Cbet Ram; 
however, to sell any portion nf the Katra 
was disputed by Muhammad Jan, and at 
the instance’’of both parties both suits 
were tried together on the ground that 
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their decision • depended on the question 
whether Chet Ram had a saleable interest 
on> the Katra and the suit for pre-emption 
was accordingly delayed for this reason. 

The Subordinate Judge held that Chet 
Ram had no title in the Katra and he, there¬ 
fore, not only dismissed the suit of the 
plaintiff-respondent for possession by parti¬ 
tion but also granted Muhammad Jan 
a decree for pre-emption. 

.The .plain tiff s-resp on dents filed an ap¬ 
peal in the Court of the Additional District 
Judge but only against:the dismissal of 
their own suit for possession and they ob¬ 
tained a decree against which Muhammad 
Jan has now filed a second - appeal in this 
Court. 

In.our opinion the appeal must succeed. 
The decree in the pre-emption suit against 
which the plaintiff-respondents omitted 
to appeal still stands. The question of 
title was there directly and substantially 
In issue and it was raised at the instance 
of the plaintiffs-respondents themselves. 
That question is, therefore, res judicata as 
between the parties and against the plaint¬ 
iffs-respondents. See Zaharia v. Dcbi fi) 
ana Anant Das v. Udaibhan (2). 

The case is not one in which we think 
there is any sufficient reason for directing 
that costs should not follow the event. 
We, therefore, accept the appeal and dis¬ 
miss the plaintiffs' suit with costs 
throughout. 

r. n. &z. k. Appeal accepted. 

(1) 7 lad. Cas. 156; 33 A. 511 7 A. L. J. 861. 

(2) 19 Ind. Cas. 761 35 A. 187; 11 A. L. J. 214 - 


PRIVY COUNCIL. 

Appeal from the Madras High Court. 

March 14, 1922. 

Present :—Viscount Cave, Lord Shaw, 
Sir John Edge, Kr„ and Mr. Ameer AH. 
RADHAKRISHNA AYYAR and another 
—Defendants—Appellants - 


versus 

SUNDARASWAMIER, Substituted for 
SWAMINATHA AYYAR— Respondent. 

Civil Procedure Code {Act V of 1908), ss. 109, 
510— Subject-matter of suit, value of—Method of 
determination—Certificate, when can be granted 
—Landlord and tenant— Pattuh — Terms, fair and 
tauitable, how fixed — Construction—Rent, rate of— 

Madras ILslatn Land Act {I of 1908), ts.27. a 8 . 


The High Court may with propriety.grant-a 
certificate for leave to appeal to His Majesty in 
Council where the proceeding in question'raises 
the entire question of’the contract-relations 
between the parties attd that question/ settled 
one way or the other, affects.a much greater value, 
and its determination governs rights : and liabi¬ 
lities of a value beyond the limit;, [p. 586. col. 1.1 
Banarsi Prasad v. Kashi Krishna Ndrain, 
28 I. A. 11; 23 A. 227; 8 Sar. P. C. J. 44-7* il M, 

L, J. 3 Bom, L. R. 154; 5 C. W. N. J93; 7-Sar. 
P.-C, J. 825 (P, C.) r referred to. 

Past practice is one of the elements to be taken 
into consideration in fixing, under the Madras 
Testates -Land.-Act, 1908, what are the fair and 
equitable conditions of a particular fiaitah. < [p. 
586, col. 2.] 

. Parthasarathi Afifia Row v. Chevendra Ven¬ 
kata Narasayya, 6 Ind. Cas. q88j 37 1 . A. iioj 33 

M. 1771 14 C. W. N. 938; 20 M. Li J. 59 ^: -fi M. L. 
T. 141; 12 C. L, J. 233; (1910) M. W. N. ,466; 12 
Bom. L. R. 648 (P. C.), referred to. 

Under sections 27 and 28 of the Madras Instates 
Land Act the old rent continues , until reduced ox 
enhanced by * special applications under -the 

Statute. , [p. 5 8 7 # col- 2 -\ . . . • 

Even in regard to penal provisions with a strict 
construction, no construction is open to a Court 
of Law which is in violation of what that Court 
considers to be the true meaning of the provi¬ 
sion. [p. 588, col. 2.] - . 

Plaintiff sued for recovery of rent said to have 
accrued and to be due by the defendants in res¬ 
pect of their holdings in accordance with the terms 
of a fialtah which provided that the defendants 
shall cultivate the specified area of land harvest 
the crops and apportion the plaintiff s dues. A 
further clause added that if the yield be earned 
away without acting in accordance with the above 
provisions then the defendants will pay at . an 
average rate of 170 kalatns 4 tnarakals per peli 

of nanja: . . . 

Held, that the rent of 170 kalatns was not a 

penal rent but was a substituted rent and the plam- 

tiff was entitled to recover at that rate. IP» 

^Appeal^from a decree of 
of Judicature at Madras, (Oldfield and 
Phillios JJ ), published as 40 Ind. Cas. 
587 dated 14th November 1916 against 
th/ decree of the District Couit, 
Taniore in Appeal Suit Nos. 842 and 
8^2 of 1013 preferred against those ot the 
Court of ^Revenue Divisional Officer, 
Kumbakonam in Summary Suit .Nos. 3 

a,1 Mr 4 Unworthy Brown, for the Appel- 

Messrs. Dt Grnythtr, K, C., and J. M. 
Pariah, for the Respondents. 

JUDGMENT.—This is an appeal against 
a decree of the High Court of Judicature 
at Madras, dated the 14th November 191b. 
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It varied, decree of the District Judge 
oFTanjore dated the 1 3 th January 1915. 
•The suit between the parties was brought 
in^the ^Revenue Court of Kumbakonam 
under the Madras Estates Land Act, No. I 
©f *1908, section 77. The claim of the 
plaintiff was for rent said to have accrued 
and to be due by the defendants in res¬ 
pect of their holdings in accordance with 
-the'terms of a paitah which will be after¬ 
wards noted. No further reference is re¬ 
quired to the various stages of the liti¬ 
gation. . • 

* A preliminary question, however,is raised 
as to whether the appeal is competent. 
It is pointed out-by the respondent, who 
makes the objection, that the rent sued 
for amounted to Rs. 4,560 being rent for 
three years in arrear. The respondent 
accordingly contends that it sufficiently 
appears that the amount or value of the 
subject-matter of the suit is not Rs. 10,000, 
as required by sections 109 and nc of the 
Code of Civil Procedure, 1908; and upon 
the case reaching this Board their Lord- 
ships/on'the 3rd December 1920, held 
that the certificate quoad value was at 
least ambiguous, and that such certificates 
V ought to be given in such a form that 
it is impossible to mistake their - meaning 
on their face.” 

The only order then before the Board 
was in 'these terms:— 

“It is nereby certified that as regards 
the value of the subject-matter and the 
nature of the question involved the case 
fulfils the requirements of sections 109 
and: no of the Code of Civil Procedure, 
and that the case is a fit one for appeal 
to His Majesty in Council,” 

and upon that the previous judgment 
of the Board . proceeded. • It now appears, 
however, that the above was not the only 
order,.and that the parties had failed to 
bring up the order embracing the actual 
certificate and granted on the same 
day. • ; 

It is admitted by both parties that there 
did exist in the proceedings an order of 
the 21st September 1917, in the following 
terms:— 

“ We hold that the subject-matter is 
of a vilue greater than Rs. 10,00c, with 
reference to Gooreoptrsad Khoondv. Juggut- 


ohunder •. (1), and that a substantial ques* 
tion of law is involved. We, therefore, 
certify that the case is a fit one for appeal 
to His Majesty in Council with reference 
to sections -109 and no of the Civil > Pro¬ 
cedure Code.” 

In their Lordships’ opinion, this certi¬ 
ficate is sufficiently clear, and is not 
open to the objections under which the 
former certificate under argument before 
the Bbard stood condemned. 

The point, however, which still remains 
is whether that certificate must be accept¬ 
ed by the Board as conclusive, tie actual 
sum ir figures which is sued for beirg what 
it is, and so much smaller than Rs. io,oco. 

The ruling provision as tc certificates 
of value was No. 2 of the Schedule to tie 
Order in Council of the 10th April 1838. 
It is to the following effect:— 

“That in all cases in which any of such 
Courts shall admit an appeal to Her Majesty, 
her heirs and successors, in Council, it 
shall specially certify on the proceedings 
that the value of the matter in dispute in 
such appeal amounts to the sum of Rs. io,cco 
Company’s rupees or upwards, which certi¬ 
ficate shall be deemed conclusive of the 
fact, and not be liable to be questioned 
on such appeal by any party to the suit 
appealed.” 

It is admitted that at the date of the 
appeal this order was in operation, ai d 
it accordingly governs tie esse; aid, so 
far as tie Board is concerned, it cor chides 
the question of competency quoad value. 
In some of the cases which have occurred, 
it would rather appear as if the provisions 
of this Order had been left out of 
view'. 

On a date subsequent to the filing of 
this appeal, namely, the 9th February 
1920, the order was repea’ed by an Order 
in Council, passed by His Majesty on the 
date mentioned. While, however, in cases 
subsequent to that date, the value of the 
subject-matter of the appeal is net con¬ 
cluded Dy the certificate of the Court 
below, their Lordships desire to mah< 
those two observations:—In the first place, 
the sum of money actually at stake r>av 

(l) 8 M. I. A 266;- 1 ) Moo. P. C. i i v\ R 
(P. C.) 14; 1 Suth. P. C. j. 39 c, ; x ij. P . c. V 
742; 19 S. R. 4 93 i 1* R. 1* 3 a JL-R. 150. 





g86 INDIAN CASES. [1933 

RADHAKRISHNA A\'YAR V . SUNDARA.SWAMIPR, 


not represent the true value. The proceed¬ 
ing may, in many cases, such as a suit for 
an instalment of rent or under a contract, 
raise the entire question of the contract 
relations between the parties and that 
question may, settled one way or the other, 
affect a much greater value, and its de¬ 
termination may govern rights and lia¬ 
bilities of a value beyond the limit [Banarsl 
Prasad v. Kashi Krishna Na rain (3) J. The 
Courts below may accordingly with pro¬ 
priety, as was done in this case, make the 
necessary certificate. In the second place, 
whether " they did so or not, while their 
Lordships would, of course, be free, if great¬ 
er value in the sense mentioned were es¬ 
tablished, to proceed with the appeal, 
yet they will always naturally and very 
greatly defer, on a subject of this nature, 
to the certificate given by the High Court. 

The objection to the competency of 
the appeal is accordingly repelled. 

Their Lordships proceed to the merits 


ryots with a permanent right of occupancy, 
and by section 52 accordingly pattahs 
and mnchllhas may be exchanged, for 
periods of one or more revenue years; but 
no landholder shall be bound to tender, 
and no ryot to accept, a pc.ttah for a 
period of more than one revenue year. It 
appeared to be maintained for the appel¬ 
lants that payment made during the course 
of 20 years should form the lines and limits 
of the ryot's obligations for all time. Set 
ting aside the manifest contradiction by 
this of the actual relations of these parties, 
the Board has, in view of the argument, 
thought it right to express its opinion that 
the statutory rights and obligations 01 
parties have not been thus impinged upon. 
Past practice may, of course, have its 
weight as one of the elements which are 
considered in fixing under the Act what 

are the fair and equitable conditions ot a 

particular pattah, [Pavthasaraihi Appa 
v. Chevenira Venkata Narasayya (3)]. 


ot the appeal. 

The original plaintiff in the suit was 
;i Receiver appointed by the Court and 
the plain tiff-respondent is his successor 
iml represent* the proprietors of an Inani 
village called Kadirr.manpalam. It is 
matter of admission that the appellants 
are occupancy rvets of certain of the 
village lands, having the permanency 
of tenure and the other rights attaching 
to that position under the law of Ms eras. 
Their I.ordships desire to make it clear 
that nothing that has passed between 
these litigants during the long course ot 
years in'which the law has been so fre¬ 
quently invoked, constitutes a derogation 
from the status, privileges, rights and 
obligations of parties under the M..dras 
T.and Acts. The provisions, for mstd.ee. 
of Chapter V of the Act as to the payment 
of arrears of rent, and the appraisement 
and division of produce, as also those of 
Chapter IV, dealing with pattahs and v.vchU- 
kas can be appealed to and are plainly 

applicable*. 

In particular, it should be noted 
that Chapter IV of the Act as is specially 
provided for by section 50, applies to all 

t->\ 1 A ti» 2A. 227; 8 Sar. P. C, J. 4471 

,,^.1] 5«:3 Bof LR. 7 . M[| S C -W.N. -93* 

7 Sar. P. C. J. 825 (P. C.). 


Under the Madras Estates Land Act, I of 
1908, the Inamdar, cm the 28th October 
1908, tendered a paltali for Fasti T3 T ° 0 
the tenants and demanded from them a 
muchitka. but the tenants refused to accept 
the pattah, or to execute a muchUM. 
Pattahs, in identical terms having been 
also offered and refused, and nowucntir 
k.iS having been executed for the wo 
following years, Fastis 1310 

suit was instituted on the I 5 tl? Dec f 
1911. It resulted in a decree for 

R It 4 mty be stated that it was admitted 
that there had been n«>nerous smts^nd 

numerous decrees in which - . 

the Inamdar had been determined in 
accordance with pattahs substantially if 
not entirely, in the same terms as those 
tendered in the present suit. The plaint 
correctlv states: “ Pattahs were ten 
dered for the undermentioned occupancy- 
rioht lands in the enjoyment of the de¬ 
fendants for Fastis 1318, 1310 and 1320 
dulv according to custom and m conformity 
with the previous judgments, by the first 

6 Ind. Cas. 988: *7 T. A. ikj 33 M. J 77 j *4 
C. W N. 938; 20 M. L. J. 596: 8 M L.I. * 4*1 ” 

C L J a33, (i9io) M. W. N. 466,' I* Bom. b. R. 

648 (P. C.J. 


ss; 
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defendant in Original Suit No. 61 of 1904, 
who was managing during the said Fastis 

In 1902, the Inamdar had sued and 
on the 19th April 1904, the Divisional 
Officer pronounced judgment in the plaint¬ 
iff's favour, and he expressed himself 
thus:— 

“ I consider that the dispute between 
the parties relating to the suit Fasti is 
identical with .those decided in the pre¬ 
vious Fastis in the judgments referred to 
above, and that no special pleas or cir¬ 
cumstances are urged with reference to 
the suit Fasti for any fresh adjudication.” 
Their Lordships pause to say that they 
may repeat in terms this dictum which 
was pronounced 18 years ago. It is a 
truly deplorable circumstance that judi¬ 
cial time should have been occupied and 
the substance of parties wasted by liti¬ 
gation over a further period of 18 years, 
for settling practically the same point. 
The careful provisions made by legisla¬ 
tion for the steady protection from year 
to year of the rights of occupancy ryots 
on the one hand, and Inamdars and other 
landlords on the other, have been put 
on one side and fruitless and repeated 
litigations indulged in. 

But in the judgment referred to, the 
Divisional Officer iroceeds:— 

"I. therefore, find that the previous judg¬ 
ments are res judicata in these suits as 
they have gone fully into the question 
of custom relating to the different stipula¬ 
tions in the pittah .” 

However natural it may have been to 
treat the position thus, their Lordships 
cannot sustain on legal grounds, the plea 
of res judicata here suggested. In the 
language of the High Court:— 

“The answer is that the general doctrine 
of res judicata is not in question, but the 
application of the special rule stated in 
section 52 (3), Estates Land Act, under 
which muchilkas decreed for any revenue 
year remain in force until the beginning 
of the year, for which fresh ones are ex¬ 
changed or decreed and that there is no 
reason for restricting the scope of the 
general reference to mvchilkcs decreed to 
those decreed by any particular description 
of Court." 

With this view the Board is in full ngree- 
'■ ment. . . . 


The Inatndar having again tendered paU 
tahs in terms of section 54 and the other 
relative sections, and the tenants having 
notwithstanding previous decrees again 
refused to accept the terms or to grant 
muchilkas and the terms of the pattahs 
having been entirely approved by the Col¬ 
lector, the present suit had to be brought. 
The Pattahs tendered are in terms of pre¬ 
vious pattahs upon which judgment and 
decree was passed. It stands to reason, 
and it is in accordance with section 27 
and 28, that the old rent thus decreed shall 
continue, until reduced or enhanced by 
special applications under the Statute. No 
such applications have been made. All 
that remains in the case is the 
correct interpretation of the pattahs . 


The argument presented to the Board 
involved the construction of the two 
clause 1 and 8. These clauses are as fol¬ 
lows: — 

“1. Out of the 32 pangus in the aforesaid 
village, the lands comprised in the 5-8 
Pangu which is in your enjoyment, viz., 
Ay an nanja of the extent of 2 veils 3 mails 
4 kulis and 13 cents and padugai punja 
nanja of the extent of 5 ma/is 38 kulis 
and 59 cents, in all, nanja of the extent 
of 2 velis 8 mahs 43 kulis and 8 cents 
you shall cultivate at the proper seasons 
fertilizing them in all ways; harvest the 
crops that are grown after the same have 
been estimated by our agents in the pre¬ 
sence of (our) agents and others and under 
their orders and supervision, leave the 
stubbles as is the practice with the Go¬ 
vernment Amani lands: stuck in heaps 
on the threshing-floor the residue of the 
total yield of paddy that is left after pay¬ 
ing the reapers’ wages at the rate of 1-2 
marakal per kalatn and the Thafciyari 
Suvandiram paddy payahleat the threshing- 
floor at the rate of 1 marakal\,^r 15 ka/ams; 
and after the harvesting has been com¬ 
pleted, you shall apportion in heaps our 
metvaram due at the rate of 60 kaiams 
for ico kalants of paddy in the case of 
Avan n.-nja and at the rate of 57 kata ms for 
100 kata ms in the case 0 f Padugai punja 
nanja under ti e Suddai Corrtdr. rcc ; n 
Suit No. tjS of 1847 and in ackocwledg 
1 ment of our.having received the mclvarutn 
paddy, obtain a receipt from our agents. 
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“8. Even if the aforesaid nanja lands be 
not cultivated at the proper seasons, even 
if they be cultivated negligently, if they be 
allowed to lie fallow without being culti¬ 
vated, even if damage of crops be caused 
by failure to harvest the crops at the right 
time, even if the yield be carried away, 
either without acting in accordance with 
the conditions specified in paragraph I 
herein, or without division of varatn, and 
even if nanja land be filled up (and raised 
in level) and punja cultivation made there 
on, you shall pay at the rate specified in 
paragraph i herein our melvaram paddy 
in respect of the total yield of paddy cal¬ 
culated at an average of 170 kulams and 
4 marakals per veli of nanja, the kadappu 
and kav produce being payable within 
the 15th December, and the samba and 
pisanam produce by the 15th March." 

What had happened in the present case 
was, that during the Fusli years in ques¬ 
tion, the tenants in contravention of the 
terms of these pattahs had carried away 
the yield, without any of the proceedings 
with regard to the apportionment, in heaps, 
of the melvaram due to the landlord, hav¬ 
ing taken place. 

The obligations under clause 2 having 
thus not been complied with, clause 8 
came into operation which applied to 
various contingencies, including the follow¬ 
ing: ‘ If the yield be carried away.... 
without acting in accordance with the 
conditions specified in paragraph 1." In 
that contingency: “ you shall pay at the 
rate specified in paragraph I herein our 
melvaram paddy in respect of the total 
yield of paddy calculated at an average 
of 170 kalams and 4 marakals per veli 
of nanja, the kadapjm and kar produce 
being payable within the 15th of December, 
and the samba and pisanam produce by 

the 15th of March." 

The question is: In this stipulation, 
what is the mean ng of ( the expression 
‘ the total yield of paddy"; and in par¬ 
ticular what is the application of the stipu¬ 
lation to the case of an Oodu crop, that 
is, a crop sown together, one part of which 
takes only 3 months to ripen and be reaped, 
and another part of which takes eight 
months to ripen and be reaped ? Is the 
return as^to ‘ the total yield of paddy" 
satisfied by payment of 170 halams for 


the total yield of one of the portions. The 
appellants maintain that it is. 

It is well to hove clearly in view what 
is the practice with regard to such a paddy 
crop. It is thus described in Mr. Heming¬ 
way's work on Tanjore in the Madras Dis¬ 
trict Gazetteer, page 93: 

“ It has become usual in a good many 
places to mix a kuruvai and a samba ci6p 
on what is called the oodu cr ottadans ystem 
of cultivation. The species of samba used 
is the ottadai paddy, an eight months' 
crop from which the name of the system 
is derived. The amount of kuruvai used 
in this combination exceeds the samba 
largely, sometimes by as much as five to 
one. Ottadai is generally sown 'in the 
first crop season. The more ,quickly 
matured variety is harvested first, and ryot 
thereby secures a return for his labour 
both at the kuruvai and the samba harvests. 
The two kinds of grain are mixed in the 
seed-beds and the seedlings are planted 
indiscriminately." ty 

The appellants* Counsel forcibly main¬ 
tain that the payment of 170 kalams was 
a penal provision, and that, therefore, 
that provision ought to be most strictly 
construed. 

It must not be forgotten that even in 
regard to penal provisions with a strict 
construction, no construction is open 
to a Court of Daw which is in violation 
of what that Couit considers to be the 
true meaning of the provision. That.is 

a sound seneral principle. 

But the Board, having considered the 

argument upon the clause, are of opinion 
that the rent of 170 kalams was not a penal 
rent, but was a substituted rent The 
true rent, had the tenants complied with 
their obligations, would have been a per¬ 
centage of the yield: but were the harvest 
to be bodily carried away, it was necessary 
to provide for such a case, and this was 
done by clause 8 which imposed no penalty 
as such, but si mply set forth a figure which, 
upon the whole, might be reckoned a reason¬ 
able pactional substitute for the actual 
percentage, which, owing to the tenants 
conduct, hod been rendered unascertain- 

^Is, however, the stipulation applicable 
to the whole harvest of a mixed crop reaped 

at separate times, or is it applicable only 
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t<> the first liarvesting? “ You shall pay/' 
says clause 8, “ at the rate specified in 
paragraph 1 in respect of the total yield of 
paddy calculated at an average of 170 
kalams but then it is added that the 
early rice (kadappu kar) produce is. pay¬ 
able in December and the samba, which 
is the late harvest produce, is payable 
in March. Putting that alongside of the 
subsequent obligation which was, under 
clause 1, to stock in heaps on the threshing- 
floor the residue of the total yield of paddy ’' 
(the same phrase as is used in clause 8), their 
lordships have no doubt that the substi¬ 
tuted rent applied to the yield of each 
portion of the crop, exactly as the setting 
aside or the threshing-floor was applicable 
to each portion. They are of opinion that 
the High Court has come to a correct 
conclusion upon this topic. 

Their Lordships desire to add that a 
question of straw, insignificant in amount, 
was not argued, the very proper arrange¬ 
ment of both parties at the Bar being 
that that would stand or fall with the judg¬ 
ment of the Court below. 

Their Lordships will humbly advise His 

Majesty that the appeal be refused with 
costs. 

Appeal dismissed. 

K. S. D. &Z. R. 

Solicitor for the Appellants :—Mr. 
Douglas. Grant . 

Solicitors for the Respondents :—Messrs. 
Chapman , Walker and Shephard. 

• 


LAHORE HIGH COURT. 

Second Civil Appeal No. 697 of 1919* 

December 20, 1922. 

Present /—Mr. Justice Scott-Smith 
and Mr. Justice Zafar Ali. 
NAMAN and others—Plaintifi-s 

— Appellants 


versus 

RATAN SINGH and another 
. -—Dependants—Respondents. 

If"ZrAdoption Of sister's son—Hind* 

entry 



Among Hindu Jats of the Hoshiarpur District 
the adoption of a sister's son in the presence of 
near collaterals is valid by custom, (p. 590, col. 2.] 

Where a statement in the riwaj-i-am as to, 
the existence of a custom is supported by 
instances, it affords sufficient proof of that custom 
unless rebutted by the party who denies it. 
[p. 490, col. 1.] . 

Ishar Kuar v. Raja Singh, 9 Ind. Cas. 608; 94, 
P. R. R. 1911; 29 P. R. 1911; 124 P. W. R. 1911. : 
Chuttan v. Hazari Lai, 30 Ind. Cas. 22; 7 P. R. . 
1916:129 P. W. R. 1915; 46 P. L. R. 1916, Beg 
v. Allah Ditta, 38 Ind. Cas. 3541 45 P. R. 1917* 
12 P. W. R. 1917 ; 21 M. L. T. 310 ; 32 M. L. J. 
615; 19 Bom. L. R. 388; *5 A. L. J . 525; 21 
C. W. N. 842 ; 44 C. 749 > 26 C. L. J. 175 ; 44 
I. A. 89 (P. C.), Want a v. Maryan, 42 Ind. 
Cas. 358; 84 P. R. 1917; 151 P. W. R. 191713 
P. L. R. 1916, folio wed. 

Ralla v. Budha, 50 P. R. 1893 (F. B.), dis¬ 

tinguished. 

Budhu v. Bur, 84 P. R. 1895, dissented from. 

bccv.nd appeal irom the decree of the 
Distiict Juage, Hoshiarpur, oautd the 
13th December 1916, leveling tnai cl ire 
Munsif, First class, Hoslnaipur, uattu 
the /tn December 1917. 

Mi. ttar Goput,iuy Bakshi Tea Lhaitu,io 

the Appellants. 

Mr. i\ank Lhana,ioi the Respondents. 

JUDGMENT. —Kanhaya, a sonless Hindu 
Jut prorpietor ol the village Ruhran, 
District Hoshiarpur, having aaopito Lis 
sister’s sous, his hrst cousins on the 
father's side, sued to have it declaitu 
that the adoption was invalid by custom- 
aud would not afiect then xignts as 
reversioners. 

The riwayi’Cim of the Hoshiarpur Dis¬ 
trict prepared 111 1884 declared that adop¬ 
tion of a sister's son had the sanction of ■ 
custom and this was repeated in the- 
riwaj-i-am compiled in 1914 which cited, 
several instances in support of the 
said custom. However, tne Trial Court 
(Munsif of Hoshiarpur) placed the onus 
of proving the custom on the defendants; 
and. eventually came to the conclusion 
that they had failed to discharge it. On 
appeal the learned District Judge held that 
the burden 01 prooi was wiongiy placed 
on the defendants and should be piacto 
on the plaiutiits, and remanded the case to 
enable tne latter to discharge the onus thus 
placed on them. Both parties proaicca 
further evidence beiore the Auu.su who 
reported that that adduced by the pnunt- 
iffs was not sufficient to dmchaige the 
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onus laid oa them. On receiving this return 
to the order of remand, the learned District 
Judge issued a commission to the Revenue 
Assistant, Hoshiarpur, for a local enquiry 
which he accordingly made and submitted 
a repjrt. When this was received, Counsel 
for the plaintiffs admitted before the Dis¬ 
trict Judge that they had failed to discharge 
the burden of proof placed on them, and, 
therefore, he accepted the appeal and dis¬ 
missed their suit. They preferred a second 
appeal to this Court which was admitted on 
a certificate which though originally re¬ 
fused was granted subsequently by the 
District Judge in pursuance of an order 
of this Court. 

It is again contended before us on the 
authority of Ralla v. Budha (i) that the 
initial burden of proof lay on the defend¬ 
ants who alleged that the adoption of a 
sister's son was valid and that the D strict 
Judge was wrong in shifting the fcuiden 
on to the plaintilts. In the case refeied 
to the parties were Amins of a village in 
the Nawaushar Tahsil of the Jullimdur 
District and the adoption contested was 
of a daughter’s son. According to the 
riwaj-i-am of the Julluudur District, a 
daugliter’s or sister’s son could not be adopt¬ 
ed, as stated in the penultimate paragraph 
at* page 228 of the said judgment itself, 
and, tnerefore, the onus of proving that 
the adoption of a daughter's son was valid 
by custom was rightly thrown on the party 
who set up that custom contrary to the 
tiwdj-i am. This ruling, therefore, lends 

no support to plaintiff’s contention 
as to burden of proof. Another ruling 
cited on this point was Budhu v. Bur (2) 
in which it was held that tl.eo*msof proving 
the valid ty of the adoption of a daughter’s 

son lay on the person asserting it, and that 

the nwaj-i-am of 1884 did not correctly 
represent existing custom ; but the latest 
decisions oi this Court relating to the evi¬ 
dential value of a riwaj-i-am are that, 
where a statement in a riwaj-i-am as to 
the existence ot a custom is supported 
by instances it affords sufficient proof 
0 t that custom miles-: rebutted by the 
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party who denies it see Ishar Kuar 
v. Raja Singh (3) ChJiutlan v. Hazan 
Lai (4) and Wazita v. Maryan 
(5). Apait from tLese decisions, 
there is the luling of their 
Doidships of the Privy Council in Beg v. 
Allah Ditla (6) that ai entry in a rtuay 
i-am as to a custom is a strong piece of 
evidence in support of that custom, and 
that it lay on the person denying that cus¬ 
tom to rebut that evidence. We are, there¬ 
fore, of opinion that the onus,oi proving 
that the adoption of a sistei s son was 
uct valid lay on tie plaintiffs and was 
lightly placed on them by the learned 

District Jucgu. . . 

Next it is aigued that the plain tins 

did succeed in discharging the onus placed 
on them, but we are of opinion that they 

did not. Undoubtedly, there is evidence 

either wa*, but there is a preponderance 
of evidence in support of the custc-m. 
In the first place, this custom is stated 
in the two nwuj-i-ame piepared m 10.4 
and 1014 successively which shows tnat 
general opinion has uni Id inly bteu iu 
lav'oui ot the custom. Second*, tne 

riwaj-i atn compiled in 19 J 4 cites . no 
than eight judicial instates (*os. 130 

to 133. 135 . 137 . .*39 tl ,j3 

from registers of mutation (Nos. 3 3 
to 31 S) in support of tile custom. As 
against these eleven there aie only six 

instances to the contrary (Nos. i* 9 - * 34 . 
136 138, 140 and 141). do give lurthe 

instances the piaintills produced^eop^of 
judgments No. 129 

and P -6 and P 7 to Wo. * 4 * * A. 
i am p -8 is the same as I-2 auu y, 
i am. r o same instance. 

Thus U only five new instances were uted 
r niaintiffs but instance Iso. 14 11S 
not relevant because it is of an adoption 


9 ind. Cas. 6081 94 P. I<. A. t* 11 ' s » p * ** 

ll\l *• W ' *’ 

4 1?tod. CW058& P. R.i»i 7 i 151 P. w. R. 

1 3 ! WTiZ f; w i<£ 

I- c * 

26 C. h. J. r 75 l 44 !• A - C ^‘ 


(1) 50 P. R. 1893 

(2) #4 P. P-, 1 #9*. 
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of a sister’s son by a sonless occupancy 
tenantin whose case succession was govern¬ 
ed by section 59 of the Tenancy Act. The 
defendants a.so produced copies of judg¬ 
ments relating to two new instances. These 
judgments are marked D-4 and D-5. In 
this way there were 13 instances in support 
of the custom as against ten to the con¬ 
trary. Thirdly, in the course of the en¬ 
quiry made by the Revenue Assistant 
it transpired— 

(1) that the plaintiffs themselves had 
lately gifted 8 kanals and 3 nurlas of land 
to their sister's sen, and 

(2) that one Lhwan Singh of the 
village ct the parties aLd a member d 
their g ot had adopted his daughter’s 
son, Surat Smgn, that lately Diwan 
Singh’s son biougnt a suit to late 
the adoption cancelled, but that the suit 
ended m a compromise according to which 
Suiat Singh's uncies (tLe sons of Diwan 
Smgn) gave lam 80 kunuts o.t land 111 

191b-.7. 

Tnese gifts to sisters’ sons, though not 
instances ot adoption, strongly liiustiate 
the force ol the custom recognising ti.e 
claims of sisteis' sons. Having legard to 
these instances ana other evidence taken 
by the Revenue Assist ant he amvea at 
the conclusion tLat the defendants* evi¬ 
dence outweighed that aciauced by the 
plaintiffs. Tour tiny, though the instances 
ot adoption ol daughters' sons given in 
the nwuj-i-am are not directly m point, 
they undoubtedly may be taken into con- 
siaeiation as indicating that the agucui- 
turai tribes of the Hoshiarpur .District 
are not devoted votaries ol the agnatic 
theory , and tnat tne general custom is 
so far modi lied amongst them that rt 
does not look with uisiavour upon the 
drifting ol anoestial land into the hands 
ol sucu non-agnates as are related through 
daugnters or sisters. 

Taking into consideration all the evi¬ 
dence reviewed above we are of opinion 
that tne custom stated in tne riwaj-t-utn 
does obia u, and tnat the piaintihs have 
fa led to piove that it does not. The 
appeal Ians and is dismissed with costs. 

z. k. Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appear prom Appellate Decree 
No. 2241 of 1920. 

August 7, 1922. 

Present: —Justice Sir Asutosh Mookerjee, 
Kt„ and Mr. Justice Chotzner. 

ISUP ATI and others — Plaintiffs 

—Appellants 

versus 

GOUR CHANDRA DEB— Defendant- 

Respondent. 

Civil Procedure Code ( Act V of 1908), s. 11— 
Res judicata—“ Formtr suit ", meaning oj — 
Two suits decided by common judgment—Appeal 
in one suit—Decision in other suit , whether operates 
as res judicata in appeal. 

If tlie fame question is in controversy between 
the same parties in two distinct litigations institut¬ 
ed, one alter the other, butsmiultantously pending, 
the final decision in the later suit, ii given earlier, 
operates as res judicata in the earlier suit whose 
final stage is reached later. Lp. 595, col. 2.] 

The rule ot res juauala is aj-pncaLic to all tne 
stages of a suit, till it is finally teiminaiea and 
is not confined to Courts of first instance, 
[p. 596, col. i.J 

Case-law discussed. 

The expression “former suit" in section 11 of 
the Civil Procedure Code means a previously 
decided suit, and the same rule applies to appeals. 
[p« 593. col. 2.] 

Plaintitls instituted a suit against defendant 
for confirmation oi possession ol land upon estab¬ 
lishment ol title. A few days later, defendant 
and his brothers instituted a suit against tlieplaint- 
itfs for establishment oi their title toapoinon 
of the property involved in the Urst litigation. 
The two suits were tried jointly at the uesuc 
of the parties. The first suit was dismissed, and 
the second was decreed. Thereupon plainulis 
preferred an appeal to the Distriei Judge. The 
apxieal was directed agaiust the deeiees in both 
tlie suits, and copies ol noth decrees were attached 
to the Memorandum ol Appeal, which, however, 
set out the name ol dolenuant alone as tlie re¬ 
spondent, and his brothers, who were co-piaintifis 
with him 111 the second suit wciv 1 nupicautd : 

Held, (1) that the appeal must be deemed to 
have been an effective appeal only in lespect 
of the decree in the first suit and no effective 
appeal having been piderred so iar as the second 
suit was concerned, the decree made therein 
became final; [p* 593 . col. i.J 

(2) that the decision ot the question of title in 
the suit under appeal was barred by the decision 
in the subsequent suit between the same parties 
and others, which had terminated earlier in 
victory lor the defendant, [p. 39b, col. 1.1 

Appeal agaiust tlie decree ot WDistrict 
Judge, Cuittagong, dated tire icthof Amy 
xgao attirnuug that of tlie Muusit 
Hathazari, dated the 3rd of August lyre’ 

Baoa Narendra Kumar Lus, iox 
Ue Respondent.—I have a preliminary 
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objection to the hearing of.the appeal. 
There were two suits (i) No. 53 1 iu which 

plaintiff-appellant wanted confirmation of 
possession, and (2) No. 559 in which they 
wanted khas possession.. These were two 
cross-suits. My point, therefore, is that 
there having been no appeal from one of 
them and all the parties not having teen 
joined, the present appeal is not maintain¬ 
able. The subject-matter in both the suits 
is the same. See Kali Dayalv. Nagendra 

^Babi \MahendranathRoy (withhim Moulvi 
NurulHuqChaudhury), for the Appellants.- 
The lauds are not exactly the same. They 
are common to a certain extent as appears 
from the rirst Courts judgment. We have 
not got the plaint in the ether suit. The 
present suit was for confirmation of posses¬ 
sion. The otter suit was for recovery of 
possession. The suits were valued different¬ 
ly in the First Court. But the appeal in 
the lower Appellate Court was valued at 
the total amount of the valuation in the 
two suits. There having been no appeal 
against one ol the cases, the results will 
be inconsistent. The question is would the 
principle of res judicata apply in such^ cir¬ 
cumstances. The reasons given m Zaharia 
v Debi (2) are not sufficient. See also 
Dakhni Din v. Ali Asghar (3). It has been 
held in some cases that the later judg¬ 
ment would operate as res judicata. There 
is no law to make an appeal incompetent 
merely because there would be two in¬ 
consistent decrees. See Mariamnissa Bibi 
v }oynab Bibi (4) and Gangadhar Kalwar 
v* Sekali Telini (5). The effect of the absence, 
of some, of the parties would amount to 

this that there was no appeal as against 
The rule of judicata would 

ncrtapply^in a case like this. It is neither 
a case of two suits nor between the same 

Pa As' e ?egards the merits ct the appeal 
the point involved is very short. The 
•nit was for confirmation of possession 
on declaration of plaintiff's ialuka right 

(1) 34 l Q d. Cas. *22; C- b-.J* 2I 7 i 2 4 c * W * 

N '( 2) H 7 In<h Cas. 15 O; 33 A. 5 M 7 A -J ^ l• 86 *' . 

U 7 Xnd. Cas. 909 ; 33 A- 7 AVJ-995- 

U 33 C. 11 o 1110 C. W. N, 934; 4 C. h . J.. 1 4 * 

(5 64 Xnd. Cas. 5741 34. C*. I* 2811 27 


(W 

or recovery of possession in the alternative* 
The Court of - Appeal has omitted to try 
one element of my title alleged, title 
by adverse possession. The Couil cugM 
to have gone definitely into tlie quetlioi 

and tried it. , 

Babtt Narendra Kumar Das t for tte- 

Respondent.—The decision u A 

Bibi v. Joynab Bibi (4), it ihU.11 »; u> 

favour. The question ol m >1 muru 

not arise in that case. See Am*i 

v. Udaibhan Pargas (6). 

As regards the question of aoveijt I 1 " 14 ’ 

sion it is a mere myth and Las m lou o- 

ation at all. Both Courts Uivt gu t :i 
the question aix la'e invnt anu.i ■ 1 

Baba Mahendta Hath Roy. rep.ieu m 

IllDGMEKT.—This is an appeal hj 
the plain tiffs in a srnl foi 
of recovery of possess, c 1 c 1 w <- 1 14 

establishment ol title hi n 

mst tuted on the 310 July W J* ^ 
Ali Goja Ali and BasaiaUil..-, ^ - 
Basir Mohammad, Tulukua* ,agai» & L 
Chandra - Deb, the son of NeLai Ki.sli* 
Deb A few days later, Gour Chancn a Le 
^d his brothers instituted a siut^aus 

ssriS-i ;• 

at the desire of the re ^ mot 

land andthe causes of achon ■£*'* ^ , as 

to a . ce ^ tain h le^the"second was deuced, 
dismissed, w ^ le . ;in the fitstsuit, 
Thereupon the tie se cond 

who w ext th * aD pcal to the District 

appeal « &™ cied 

Si both the decree 

at to the memorandum, winch, 

weie attached to^theme^of Go ur Chandra 

however, se respon dent. The memo- 

Deb alone * consequently, be treated' 

sSSw&s Attsass 

/ • # 9 

W , 9 I n d.Ca S .7*l35A.l87lit*.I-I- l0 <' 
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enured to the benefit of Gourchandra Deb 
and h.s brothers, and as the latter were 
not made parties to the appeal they co Id 
nut be prcjudiceo, even it the decree o i the 
primary Court were reversed. Indeed, 
as pointed out in Kali Dayal v. Nagendra 
Nath (t), the appeal, treated as an appeal 
in the second suit, could not be heard as, 
even if successful, it would be intiuctuous, 
because such of the plaintiffs as were not 
brought before the Court as respondents, 
would still retain the benefit of the decree 
of the primary Court. The appeal preferred 
to the lower Appellate Court was, conse¬ 
quently, defective in two respects, namely, 
first, that, contrary to established pro¬ 
cedure, as explained in Rakhal Chandra 
Tewary v. Manmatha Nath Mliter (7), 
Rakhal Chandra Tewari v. MonmAha Nath 
(8) and Mahahir Prasad v. Bisheshwar 
Prasad (9), one appeal was preferred, 
w thout an order for consolidation by 
the Court, against two distinct decrees 
in two separate suits ; secondly, that even 
treated as otherwise valid, the appeal was 
defective, in so far as it was intended 
to be an appeal in the second suit, inasmuch 
as some of the successful plaintiffs had 
not been joined as parties respondents. 
In these circumstances, the appellants in 
this Court have conceded that the appeal 
to the District Judge muse be deemed to 
have been an effect ve appeal, only in res¬ 
pect of the decree in the first suit, and that 
the attempt to make it an appeal against 
the decree in the second suit was abortive. 
The D strict Judge has d smissed the appeal 
on the merits. The position thus is that, 
though there were two suits in the primary 
Court, decided by a common judgment, 
an appeal and a second appeal have been 
preferred in the first suit, while no appeal 
has been preferred it the second suit, with 
the result that the decree made therein 
has become final. On these facts, the 
respondent in the present appeal, which is 
d rected aga nst the decree of the District 
Judge made in affirmance of the decree 
of the primary Court in the first suit, con¬ 
tends that the trial of the question in con¬ 
troversy is barred by res judicata . The 

(7) 10 Iud. Cas. 415; 15 C W. 994* 

(8) 24 Ind. Cas. 438. 

(§) 42 Ind. Cas. 42414 O. I/. J. 5 12 * 

3» 
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substantial matter in dispute in the first 
suit, as in the second, was, whether one 
Aleyer Khan was the real or beneficial 
owner of the property. This question has 
been answered in favour of the plaintiffs 
in the second suit, one of whom, as we 
have seen, is the defendant in the first 
suit. He is the respondent in this appeal, 
and he urges that the decision of this 
fundamental question, which forms the 
basis of the decree made in favour of him¬ 
self and his brothers in the second suit, 
cannot now be reagitated ; in other words, 
he contends that if the matter were now 
reinvestigated, the decree in the second 
suit, which has never been directly challeng¬ 
ed by way of appeal, would be collaterally 
attacked and imperilled. 

The principle applicable to cases of this 
character was investigated in Balkishan 
v. Kishan Lai (10), by Mahmood, J., who 
had considered the matter also in his earlier 
judgments in Chajiu v. Sheo Sahai (11) 
and Kashi Nath v. Mukhia Prasad (12). At 
that time, there was some controversy as 
to the meaning of the expression “ former 
suit, ” the decision wherein may operate 
as res judicata in a subsequent suit. The 
doubt has now been set at rest by Ex¬ 
planation I to section n of the Civil Proce¬ 
dure Code, iqo8, which provides that the 
expression “ former suit,” denotes a suit 
which has been decided prior to the suit 
in question, whether or notit was instituted 
prior thereto. To put the matter tersely, 
the expression “ former suit,” means a 
previously decided suit, and the same 
rule applies to appeals. This was in fact 
the view adopted by Mahmoud, J., in 
Balkishan v. Kishan La! (10), and has 
been subsequent t v followed ; Ram Lai v. 
Chhah Nath (13), Beni Mad ho v. Indar 
Sahai (14) and Gururijammah v. Venkata - 
krisknama Chilli (15). As Herman puts 


^ 1«.> 11 A. 148; A. W. N. (i889) 42; 13 Ind. 

Jur. 3119; e Dul. Dec. (N. S.) 523. 

(11) 10 A. 123; A. W. N. (1887) 301; 6 Ind. 

P«- V - IN’. SO 83. 

(121 <> A. 370; A. \\. N. (1884) ii9; 4 Jn*J. 

Dec. (X. s.) 3®* 

(ij) 12 A. 378; A. W. N. (1S90) lS <; : Ind. 
!>. «_•. (X. S.) 1114. 

(14; 3 Inch Cas. 707: 32 A. 67; 6 A J.. J 991, 

(i*>) 24 M. -» 5 °. 
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it in his Commentaries on the Law of Res 
judicata (Vcl.I.p. 126), it is not the priority 
in the commencement of one action that 
renders the judgment obtained therein 
a bar to the recovery of a second judgment 
in another, but because the first judgment 
when given, whether in the action commenc¬ 
ed first or last, extinguished the original 
cause of action, and gives to the plaintiff, 
in lieu thereof, one of a higher nature. 
Mutual Life Insurance Co. v. Harris (16) 
Barber v. Morris {17), (Van hleet on 
I<ormer Adjudications, Vol. I, p. 87). prom 
this stand point, Mahmood, J., held in 
Bzlkishan v. Kishan Lai (10), that the doc¬ 
trine of res judicata, so far as it relates to 
prohibiting the re-trial on an issue, must 
refer, not to the date of the commence¬ 
ment of the litigation, but to the time 
when the Judge is called upon to decide 
the issue ; and the rule is not limited to 
the Courts of first instance, it applies equally 
to the procedure of the first and second 
Appellate Courts, and, indeed, even to the 
miscellaneous proceedings; see the decision 
of the Judicial Committee in George Henry 
Hook v. Administrator-General of Bengal 
(r8). We are in complete agreement with 
the exposition of the law given by Mahmood, 
J., in the following passage of his judgment 
in Bzlkishan v. Kishan Lai ( 10):— 

" It seems to me that the main object 
of the doctrine of res judicata is to prevent 
multiplicity of suits and interminable dis¬ 
putes between litigants, nc atiteni lites mi- 
m or tales essent, dum liligantcs mortales 
sunt. This saying of Voet is in accord 
with the maxims nemo debet bis vexari pro 
una et cadem causa, and the broader maxim 
interest relpublicce ui sit finis Utiutn. Iliis 
being so, the doctrine, so far as it relates 
to prohibiting the re-trial of an issue, must 
refer not to the date of the commence¬ 
ment of the litigation, but to the time 
when the Judge is called upon to decide 
the issue. Por, even in cases where the 
Judge has commenced the trial of an issue 


which is also an issue in a pending litiga¬ 
tion, a final judgment pronounced mean¬ 
while in such previous litigation by a 
competent Court, (the identity of parties 
and other conditions being satisfied) should 
operate as res judicata preventing the Judge 
dealing with the later litigation from ad¬ 
judicating differently. If this is not done, 
it seems to me that the evil against which 
res judicata aims would not be removed 
and the doctrine itself would be defeated. 
So far as the justification of this view 
from the provisions of the Civil Procedure 
Code, 18S2, is concerned, I may say that 
the rule contained in section 13 i s n °t 
limited to the Courts of first instance, 
that it applies equally to the procedure cf 
the first and second Appellate Courts, by 
reason of sections 582 and 5^7 respective¬ 
ly, and, indeed, even to miscellaneous 
proceedings by reason of the general 
provisions of section 647 of the Code. 

This view lias been repeatedly reaffirmed 
by the Allahabad High Court; Ram Lai 
v. Chhab Nath (13), Zaharia v. Debt (2), 
D.ikhni Din v. All Asghar (3), Anant Das 
v. Udaibhan Pargas (6), Ram Faqir v. 
Bindeshri Singh (19) and Balhari Pande v. 
Shiva Sampat Pande (20). A similar view has 
been adopted in the Punjab and in Burma; 
Nur Muhammad v. Jamun (21), Muhammad 
Jan v. Duli Chand (22) and Raman Chetty 
v. Muluveerappa Chetty (23). A different 
ride was, however, adopted in Panchanada 
Velan v. Vaithinatha Sastrial (24). There, 
cross-suits between the same parties on the 
same facts, were tried together, and judg- 
ment was given on the same day, but 
separate decrees were drawn up, and an 
appeal was preferred agajnst ?ne of the 
decrees alone. Itwasruled that thedecree 
unappealed did not operate as a bar so 
as to preclude the Appellate Court from 
deabng with the decree appealed against, 
because, it was said, the doctrine of res 
judicata has no application when the very 
object of the appeal, in substance, if not 


(16) (1877) 97 u. S.. XXIV. 959; 7 Otto 33 *• 

<17) (1904) 67 L. R. A. 7C1; 1 32 Fed. 945 - 

<18) r>o Ind. Cas. 631; 48 I. A. 187; 48 C. 4991 
19 A. L. J. 366; 40 M. J,. J. 423; 29 M. h. T. 330 ; 

(1921) M. W. N. 313; 33 C. b. J. 4 ° 5 *. 3 £• 

R. (P. C.) 17523 Bom. h. R. 648; 25 C. . N. 


R. (P. C.) 

913; 14 h. W. 2215 48 C. 499 


(P. C.). 


(19) 47 Ind. Cas. 837; 41 A. 54; 16 A. h. J. 
782. 

(20) 18 A. L. J. 4 °- 

(21) 153 P. R- 1890. 

22) 74 Ind. Cas. 583; 3 L. L. J. 473. 

24) 17 Ind. Cas. 860; 6 I/. B. R. 93; 5 Bur. 

h. T. 199 - 

(24) 29 M. 3335 16 M. h. J. 63. 
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in form, is to get rid of the decision which 
is pleaded in bar. The opinion of the 
Court states that it would lead to startling 
results, if the Court were to hold that an 
Appellate Tribunal is precluded from dealing 
with a question, which comes before it 
on appeal, because an inferior Court, upon 
the same facts, but in a case other than the 
case under appeal, had given a decision, 
which had not been appealed against 
at the same time as the decision in the case 
under appeal. Two observations are per¬ 
tinent in this connection ; first, that the 
requirements of the rules of procedure 
cannot always be ignored on the allegation 
that they are technical and are matters 
of form, not of substance; secondly, that 
a non-appealable decree may operate as 
res judicata , as Explanation II to section 
II of the Civil Procedure Code, 1908, pres¬ 
cribes that the competence of a Court 
shall be determined, irrespective of any 
provisions as to a right of appeal from 
the decision of such Court. This supersedes 
the decision to the contrary effect of the 
Madras High Court, in Avanasi Gounden 
v. Nachammal (25), and of the Bombay 
High Court in Govind v. Dhondbarav (26). 
It is worthy of note that the decisions in 
Panchanada Velan v. Vaithlnatha Sastrial 

(24) and Avanasi Gounden v. Nachatnmal 

(25) , were pronounced by the same Bench 
on the same date, and both proceeded 
on the assumption that the appeal ability of 
a decision affects the competence of a Court 
for purposes of res judicata. The effect 
of Explanation II, which affirms the con¬ 
trary view that the competence of the 
jurisdiction of a Court does not depend on 
the right of appeal from its decisions Ram 
Faqlr v. Blndeshri Sint>h (19), Musaddi 
Lai v. Jwala Prasad (27), was overlooked, 
when the decision in Panchanada Velan 
v. Vaithinatha Sastrial (24) was followed 
in Ramasamy Chetty v. Karuppan Chetty 
(28). The later decision of the Madras 
High Court in BommadevaraVenakata Nara- 
simha Naidu Bahadur v. Vcnkatappayya 
(39) is of no assistance in the solution of 

(25) 29M. 195; 16M. L. J. 41; i M. L. T. 25. 

26) 15 B. 104; 8 In cl. Dec. (>T. s.) 70. 

27) i^ T Ind. Cas. 496; 10 A. I/. J. iof>. 

28) 31 Ind. Cas. 216; 29 M. h. J. 551. 

(29) 54 Ind. Cas. 647:37 M. h. J. 591 
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the question raised before us, as it merely 
lays down that where there are subordinate 
and dependent decrees, the reversal of the 
principal decree operates as a supersession 
of the subordinate decree; see Asutosh 
Goswamt v. Upendra Pro sad Mitra (30). 
Reliance, however, has been placed by the 
appellants on the decisions of this Court 
in Abdul Majid v. Jew Narain (31). 
Mariamnlssa Bibi v. Joynab Bibi (4). 
The dicta in Abdul Majid v. Jew Narain 
(3i),cannot be reconciled with the decision 
of the Judicial Committee in Sri Raja Rao 
Venkata Mahipati Gangadhara Rama Rau, 
Raja of Pitta pur v. Sri Raja Rao Buchi 
Sitayya (32), namely, that an estoppel 
is binding, notwithstanding that the 
suit which raises it relates to a different 
property. The decision is further based on 
the untenable view that the question of res 
judicata depends upon the state of facts 
as they exist at the date of the trial in 
the primary Court. On the other hand, 
the decision of the majority in Mariam - 
nissa Bibi v. Joynab Bibi (4) was dependent 
upon its special facts, although an opinion 
was expressed that, when two suits have 
been tried together, either of them cannot 
be treated as the former suit in relation 
to the other. This view, as we have seen, 
cannot be maintained, when Explanation 
I to section 11 is taken into account. The 
substance of the matter, then, is that the 
dicta in favour of the appellants to be 
found in the cases of Abdul Majid v. Jew 
Narain (31) and Marlamnissa Bibi v. 
Joynab Bibi (4) were pronounced, while 
the Code of 1882 was in force and before 
Explanations I and II to section 11 of the 
Code of 1908 had been enacted. We cannot 
further overlook that the decision of this 
Court in Midnapore Zemindary Company 
v. Nitya Kali Da si (33) shows that if the 
same question is in controversy between 
the same parties in two distinct litigaticns, 
one after the other, but simultaneously 
pending, the final decision in the latter 
suit, if given earlier, operates as res judicata 

(30) 3 s bul. Cas. 17; 24 C. I,. J. 467;;:! C. 
W. N. 564. 

(31) 16 C 233,8 Ind. Dec. (n. s.) 13.1. 

(32) 8 M. 219; 12 1 . A. 16; 4 Sar. I*. C. j . 598; 
9 Ind. Jur. 121: 3 Ind. Dec. (x. s.) 13.: (P. C.). 

( 33 ) - \ bid. Cas. 243. 
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in the earlier suit whose final stage is reach¬ 
ed later. The rule of res judicata is. more¬ 
over, applicable to all the stages of a suit, 
till it is finally terminated and is not con¬ 
fined to Courts of first instance. We are 
clearly of opinion that, on principle, there 
is no escape from this position, and section 
ii unquestionably does not authorise a 
departure therefrom. The conclusion follows 
that the decision of the question of title 
in the suit now under appeal, is barred 
by the decision in the subsequent suit 
between the same parties and others, 
which Ins terminated earlier in a victory 
for the present respondent. The decision 
could have been, but never has be en chal¬ 
lenged, and cannot now be collaterally 
attacked or implicitly ignored. 

The result is that the decree made by 
the District Judge is affirmed and this 
appeal dismissed with costs. 

P. n. Appeal dismissed. 


(P. C.), Mathura Prasad Singh v. Ram Prasad 
Tewary, 60 Ind. Cas. 523 at p. 5241 2 P. L, T. 340, 
relied upon. 

Subramania Ayyar v. Sellammal, 31 Ind. Cas. 
296; 39 M. 84352 £. W. 1057; 18 M.L.T. 450; (1915) 
M. W. N. 941; 30 M. T. J. 317, Moti Chand v. Ganga 
Prasad Singh, 24 A. 174 at p. 1771 6 C. W. N. 
362; 29 1 . A. 40; 4 Bom. E. R, 159; 8 Sar. P. C, J. 
247 (P. C.), referred to. 

Petition, under sections 109 and no and 
O.XLV, rr. 2, 3 and 8, of the Code of Civil 
Procedure, praying that, in the circumstances 
stated therein, the High Court will be pleased 
to grant a certificate enabling the petitioners 
herein to appeal to His Majesty in Council 
against the judgment and decree, dated 
31st August 1921, of the High Court in Appeal 
vSuit No. 377 of 1919, preferred against a 
decree of the Court of the Temporary Sub¬ 
ordinate Judge, Salem, in Original Suit 
No. 9 of 1919. 

Messrs. K. B ashy am Iyengar and N. C. 
Vijayaraghavachariar , for the Petitioners. 

Mr. A. Ganesa Iyer , for Respondent 
No. 1. 


MADRAS HIGH COURT. 

Civil. Miscellaneous Petition No. 3514 

ov 1921. 

September 1, 1922. 

Present: —Mr. Justice Oldfield and Mr. 

Justice Ramesam. 

O. S. N. RAGHUNATHASWAMI IYEN¬ 
GAR AND ANOTHER—PETITIONERS—APPEL¬ 
LANTS 
versus 

S. GO PAUL RAO and others—Re¬ 
spondents. 

Civil Procedure Code (Act V 0/1908), s. no— 
Appeal to Privy Council — Subject-matter of suit — 
Interest between date of institution and dale of decree, 
whether to be included. 

Although interest between the date of the insti¬ 
tution of a suit and the date of the decree is not 
nseertained in the plaint and the total amount 
claimable on account of it cannot be ascertained 
until the decree is passed, it is a part of the amount 
claimed in the suit and must be takeu into account 
for the purpose of determining the value of the 
subject-matter of the suit under section no of 
the Civil Procedure Code. [p. 597, col. 1.] 

liadhakridina Ayyar v. Sundaraswamier, 74 
Ind. Cas. 584: 16 L. W. 18; 31 M. L. T. 31; 45 M. 
475; 43 M. L. J. 323: 2 7 C. W. N. i| (1922) A. I. 
R. (P. C.) 207J 20 A. L. J. 9371 36 C. D. J- 430 


ORDER.— Ths is an application for 
leave to appeal to the Judicial Committee 
against an affirming judgment. We have 
then to see whether the requirements of 
section no, Civil Procedure Code, are satis¬ 
fied, both as to the value of the subject- 
matter and as to there being some substan¬ 
tial question of law for disposal. 

As regards the subject-matter, the suit, 
one for recovery by sale on a mortgage, 
was brought for the principal amount ol 
Rs. 0,042-4-9 and also for subsequent in¬ 
terest, including, in the ordinary use of 
that expression, both interest up to and 
subsequent to the decree. The argument 
for the petitioner is that, if to the principal 
amount be added interest up to the decree, 
the necessary Rs. 10,000 will be made out. 
It is not disputed that this would be so. 
This contention- is opposed on the ground 
that the amount of interest between plaint 
and decree cannot be thus taken in calcula¬ 
tion. It seems to us that, although interest 
between plaint and decree is not ascertained 
in the plaint and although the total amount 
claimable on account of it cannot be ascer¬ 
tained until the decree, still it is certainly 
a part, it may be a very substantial part, 
of the amount claimed in the suit, and it 
comes then within the description of one ot 
the classes of suits referred to by Lord Shaw 
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J n Radhakrishna Ayyar v. Sunduraswamier 
(i), of which he said that for the purpose of 
ascertaining the value of the subject-matter, 
the interest between plaint and decree must 
be regarded as part of the sum of money 
actually at stake. We have not been shown 
any distinct authority against this view. 
Amongst other cases we have been referred 
to Subramania Aiyar v. Sellammal (2). There 
the learned Judges, for the purpose of their 
decision, did not find it necessary to dis¬ 
tinguish between interest before and interest 
subsequent to the decree. In Mott Chand 
v. Gunga Prasad Singh (3) Lord Davey said: 

“ In the present case the amount or value 
of the subject-matter of the suit in the 
Court of first instance, construing that 
in the manner most favourable to the pro¬ 
posed appellant, was at the outside the 
the amount for which he recovered his de¬ 
cree." The question in that case was whether 
not merely interest before decree but also 
interest after decree could be included in 
the subject-matter. But it is significant 
that for the purpose of argument nothing 
was said which would preclude the in¬ 
clusion of the former, hastly, there is a 
case in Mathura Prasad Singh v. 
Ram Prasad Tewary (4) in which 
the Patna High Cour} held that the 
proper construction to be placed on section 
no must be taken to be the amount or 
value which the plaintiff either obtained, 
or, had he been successful, would have ob¬ 
tained in his suit at the date when the decree 
was passed. The question then under de¬ 
cision was that which we have now to decide 
and, following this authority, we hold that 
the requirements of section no are satisfied 
as regards the value of subject-matter. 

We hold, further, that the appeal involves 
a substantial question of law, since our 
judgments deal with questions relating to 
legal representation and to Court sales, 
regarding which there is difference of 
opinion between the Courts in this country. 

(1) 74 Iud. Cas. 584; 16 L. W. i8{ 31 M. I/. 

T. 31 j 45 M. 475; 43 M. L. J. 323; 27 C. W. N. 
(1922) A. I. R. (P. C.) 207; 20 A. L. J. 937 J 3 $ C. Iv. 
j. 450 (P.C.). 

(2) 31 Ind. Cas. 296; 39 M. 843; 2. L. W. 10571 
18 M. £. T. 450; (1915) M. W. N. 941; 3° M. E. J. 

:* 7 ’ 

(3) 24 A. 174 at p. 177J 6 C. W. N. 3621 29 I. 
A. 40; 4 Pcm.E. R. 159; 8 Sar. P. C. J. 247 (P.C.). 

pi) 00 Jud. Cas. 523 at p. 5 1 2 3 4 ! 3 L. T. 340, 


We, therefore, certify that the case* is, 
under section no. Civil Procedure Code, 
a fit case for appeal to His Majesty in 
Council. 

v. n. v. Leave granted , 

Z. K. 


PRIVY COUNCIL. 

Appeae from the Calcutta High Court, 

February 14, 1922. 

Present: —I*'c r d Atkinson, Lord Phillinore, 
Sir John Edge, Kt., and Mr. Ameer Ali. 
SRIPAT SINGH DUGAR and an other 

—Appeedants 
versus 

Rai HARIRAM GOENKA and others 

—Respondents. 

Insolvency — Adjudication , effect of — Judg¬ 
ment-debtor adjudicated insolvent —Attachment 
in execution — Receiver not impleaded -— Attach¬ 
ment, whether operative. 

An adjudication of invsolvency of a judgment- 
debtor divests the rights of his decree-holder as 
such and remits him to the position of an 
ordinary creditor. (p. 600, col. 1.] 

In execution of a decree a house fcelcngirg to 
the judgment-debtor was attached on the 24th 
December 1915. On the 3rd March 1916 the 
judgment-debtor applied to have the attatenment 
set aside on the grounds that no notice of attach¬ 
ment was served on him and that the decree was 
barred bv the law of limitation. The application 
was dismissed, but on appeal a remand was ordered 
on the 23rd November 1916. Nothing further 
was done and, in the meanwhile, the judgment- 
debtor died on the 5th April 1918. On 
the 5th August 19x8 the decree-holder 
took out summons against the sons and heirs 
of the deceased judgment-debtor to show cause 
whv the decree should not be executed as against 
them. The matter of remand was thus brought 
on for hearing and it appeared that the judg¬ 
ment-debtor had been declared an insolvent 
on the 23rd November 1916, and the Receiver 
was not made a party, but the point was not 
specifically taken in the Trial Court: 

Held, that the point could not be raised in 
appeal and that the execution could proceed; 
[p. 599. col. 2.] 

(2) but that if the adjudication was still subsist¬ 
ing, the order of attachment made in the absence 
of the Receiver was inoperative against l»im. 
[p. 600, col. 1.] 

Appeal from the judgment and deryc-e 
of the Calcutta High Court, dated t*.»: .du 
July 1919, affirming those of Sir. Ju:t 
Chaudhuri, dated the 26th Febiwy 
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Sir George. Lowndes , K. G., and Mr. 
Kenworthy Brown, for the Appellants. 

Messrs. Dunne, K.C., and Dube, for the 
Respondents. 

JUDGMENT. 

Lord Phillimore. —The late Ramchandra 
Goenka, for himself and his partners, 
obtained in 1896 a decree against the late 
Chatrapat Singh for a considerable sum 
of money. Some money appears to have 
been recovered from time to time under 
this decree, but on the 21st December 

1915, it was still in part unsatisfied, and 
on that date the decree-holder applied to 
attach a house belonging to the judgment, 
debtor in Calcutta. On the 3rd March 
1916 the judgment-debtor applied to have 
the order of attachment which had been 
thus obtained set aside, saying that no notice 
of execution had been served upon him 
and that the decree was barred by the 
law of limitation. The decree being one 
made by the High Court of Judicature at 
Fort William, in Bengal, would be kept 
alive for twelve years, and thereafter by 
revivor if the proper proceeding was taken. 
The decree-holder replied that the judg¬ 
ment had been revived in 1904 by a writ 
of attachment issued on the 3rd February 
1904, and that before twelve years from 
the 3rd February 1904 had expired, the 
notice of execution taken out in December 
had been served on the 12th January 

1916, that is, just within the further period 
of twelve yfears. 

The app’ication of the judgment-debtor 
came on for hearing before Fletcher, J, 
on the 22nd May 1916. He decided in 
favour of the decree-hdlder and dismissed 
the application. The judgment-debtor ap¬ 
pealed. 

On appeal it could not be gathered from 
the judgment of Fletcher, J., that he had 
considered the dispute as to the question 
of service on the 12th January 1916. His 
written judgment was wholly concerned 
with what took place in 1904. And so 
on the 23rd November 1916, (the date 
is importarft) a remand was ordered. 

No steps were taken for some time 
under tl^is remand, and meanwhile the 
judgment-debtor died on the 25th April 
1918. On the 5th August 1918 the decree- 
holder took out a summons against the 


present appellants, the sons and heirs 
of the judgment-debtor, to show cause 
why the original decree should net be 
executed against them as sons and heirs 
and having thus revived against them 
brought the matter of the remand on for 
hearing. It was heard by Chaudhuri, J., 
who decided in favour of the decree-holder 
and held that, the order of attachment, 
called the prohibitory order, ought rot 
to be set aside. From this decision an 
appeal was taken. During the course of 
the appeal the decree-holder died, and his 
place was taken by the present respondents. 
The decision of Chaudhuri, J., was affirmed 
by the High Court, and it is from this 
affirmation that the present appeal is 
brought. 

With regard to what took place in 1504, 
the only materials for their Lordships 
consideration are certain affidavits and tie 
judgment of Fletcher, J., and it is not 
very clear whether he decided the question 
as matter of law or matter of fact. But 
on whatever ground be decided, tie High 
Court must be taken to have agreed with 
him on this point, for if it had teen otlcr- 
wise it would not have been necessary to 
remand the case for the consideration (f 
the other point. 

It was contended before their Lorcslijs 
that the remand was general, but this is 
not their opinion. It was a remand to 
settle the matter of 1916. the consideration 
o.f which was only important if the decree- 
holder had successfully maintained his point 
with regard to what took place in 1904* 
This being so, from the very scanty materials 

which present themselves, their Lordships 

can find no reason for disagreeing with the 
opinion of Fletcher, J., affirmed on this 
point by the High Court. 

With regard to the question of fact as 
to whether or not Chatrapat Singh had 
been served, as contended, with a notice 
of execution on the 12th January 1936, 
Chaudhuri, J., after hearing the evidence 
on both sides, came to the conclusion 
that he had been served, and the High Court 
accepted his finding, and there is notbii g 
exceptional to cause their Lordships to in¬ 
terfere with two concurrent fir.dirgs ol fact. 

This being so, there would be a sfccrt 
end to the matter, and the appeal would 
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be dismissed without further trouble but 
for one circumstance. It is contended by 
the appellants that the proceedings sub¬ 
sequent to the remand were ineffective, 
and that the judgment of Chaiidhuri, J., 
on re'mand and of the High Court on appeal 
must beset aside because of the absence of 
a material or the material party. It is said 
that on the 23rd November 1916 the pre¬ 
cise date of the order of remand, Chatrapat 
Singh was adjudged insolvent, and that 
thereupon the Insolvent Court, through its 
officer or the Receiver—if one were appoint- 
edunder the then existing Insolvency Act— 
ought to have been served and have had 
an opportunity 01 being present and raising 
his points in objection to the attachment 
when the matter was heard before Chau- 
dhuri, J. 

The first observation which occurs upon 
this is that if the appellants were making 
this point they should have given proper 
proof of the material documents and have 
raised the point distinctly at the hearing 
before Chaudhnri, J. But the only indi¬ 
cation of the point being raised is to be 
found in the two questions following put 
to the process server, apparently to lead 
up to the contention that the judgment 
debtor could not have been living in the 
house in which the service is said to have 
taken place, and as the answers to these 
questions were in the negative, nothing 
was proved. Questions and answers are 
as follows :— 

c "Do you know that Chatrapat was 
.made an insolvent by an order of the Privy 
Council ? 

"I ao not know. 

"And a Receiver was appointed of 
his estate on the 2nd August 19T7. 

"No." 

While there is thus nothing to show that 
the point was even taken before Chaudhuri, 
J., there is at no stage in the case adequate 
and regular proof that Chatrapat Singh 
was adjudicated insolvent. O11 the other 
hand, in the grounds of appeal from tl e 
judgment of Chaudhuri, J., to the High 
Court, and again in tie petition f« 1 :ca\e 
to appeal to His Majesty in Council, tie 
point was expressly made, ai d inti e latter 
document some detail is gi\er, it hc.i g 
stated that a Recei\c-r was apicii.icc- Lj 
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order dated the 2nd August 1917; and the 
statements in this petition are supported 
by an affidavit. 

Moreover, however much the appellants 
may have precluded themselves personally 
from raising the point, it is hardly possible 
for their Lordships, in a matter which 
maj r concern third parties, to pass it wholly 
by, for the adjudication of insolvency in 
this particular case was a remarkable 
one. The application was made by the 
would-be insolvent himself. It was re¬ 
fused by both Courts in India, who treated 
it as an unfounded application made for 
some fraudulent purpose. But this Board 
upon appeal felt bound by the terms of 
the Act, as it then stood, to grant the peti¬ 
tion and to declare Chatrapat Singh in¬ 
solvent. The case is reported as Chhtrapat 
Singh Dugar v. Kharag Singh Lachmiram 
(1). It was decided on the 20th November 
1916 and the order in Council confirming 
the report of the Judicial Committee has 
been before their Lordships and is dated 
the 23rd November 1916. 

As to what happened after this order 
of adjudication was made there is no in¬ 
formation. Whether it was afterwards an¬ 
nulled under the provisions of the Insolvency 
Act or came to a termination in some other 
way, before or after the death of Chatrapat 
Singh, and, if so, when, their Lordships 
have 110 information. It seems unlikely 
that if the state of insolvency was con¬ 
tinuing and was brought to the attention 
o'x the Court, it should have been passed 
over in silence by the various learned 
Judges, or that 0 decision in favour of the 
validity of the attachment should have 
bee-i delivered in the absence of Receiver 
or other officer to whom under the Statute 
the assets of Chatrapat Singh should 
have passed. Moreover, if Chatrapat Singh 
remained insolvent, there would be no 
property to pass to his heirs, and no in¬ 
ducement to them to appear, except for 
the sake of getting their costs. Whereas 
they not only appeared, but called witnesses, 
and appealed, and are now appealing to 
their Lordships’ Board, though urging as 

(1) 39 Ind. Cas. 788; 44 I. A. 11; 44 C. ry r : 

21 M. L- T. 36; 15 A. L. J. 87; (1917) M. W. >. 
100; 32 M. I*. J. 1; 19 Bom. L. R. 1741 25 C, 1 ^. 
j. 215; 21 C. W. N. 4975 10 Bur L. T. 25 (B. C.)* 
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one of their grounds ot appeal a state of 
facts which would preclude them from 
having anyl interest in the matter. 

On the other hand, it is not easy to see 
why the adjudication of insolvency did not 
divest the rights of the decree-holder as 
such and remit him to the position of an 
ordinary creditor. 

In these difficult circumstances their 
Lordships, having no doubt what the de¬ 
cision as between the two parlies to this 
appeal should be, but desiring that their 
judgment and His Majesty’s order should be 
so expressed as not to prejudice the rights 
of other persons, have concluded that 
the right course is for them, while recom¬ 
mending that this appeal should be dismiss¬ 
ed with costs, to recommend also that 
the dismissal should be accompanied by a 
declaration in the following words: “ that if 
adjudication of the insolvency of Chatrapat 
madeonthe 23rd November 1926 had not 
been annulled or the insolvency had not 
otherwise terminated on or before the 
19th February 1919 the order then mace 
by Chaudhuri, J., would, owing to the 
absence of the Receiver or other represent¬ 
ative of the Insolvency Court, be inoperative 
except in so far as it decided against any 
asserted interest of the sons and heirs of 
Chatrapat parties to the proceedings.’* 
And they will humbly recommend His 
Maiestv accordingly. 

k.s.'d.&z.k. 

Appeal dismissed. 

Solicitor for the Appellants:—Mr. G. C. 
Farr. 

Solicitors for the Respondents:—Me.'sis. 

IV. W. Box & Go. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 13 of 2922. 

December 24, 1922. 

Present .*—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Fforde. 

SRI NARAIN— Defendant 
—Appellant 
versus 

LIQUIDATOR, UNION RANK of 
IN DI A — Appi.ic ant — R espon df kt. 

Companies Ac (V// of 1913)* s * 186 ( x ) 


—Order directing contributory to pay barred 
debt, legality of. 

Section 186 (1) of the Indian Companies Act does 
nothing more than create a new machinery for 
■bringing in debts due by a contributory to the 
Company. It does not create new liabilities 
or confer new rights; it merely provides a summary 
procedure for enforcing existing legal liabilities. 

The words "at any time ” in section 186 (1) 
of the Indian Companies Act do not authorise the 
Court to order the payment of a Statute-barred 
debt, they can only mean at any time in the 
course of liquidation proceedings, commencing 
from the date of the winding up order. 

Letters Patent Appeal from the judg¬ 
ment of Mr. Justice Chevis, dated tie 
2 nd December 1922. 

Mr. M. N. Mukerji , for the Appellant. 

Mr. Prem Lai , for the Respondent. 

JUDGMENT. —The appelant, B. Sii 
Narain, is a contributory cf the Unk n 
Bank of India, Delhi, which is now inedurse 
of liquidation. The Official Liquidator l:j s 
called upon B. Sri Narain under the 
provisions of section j8b of the Indian 
Companies Act to pay 1o him certain svms 
of money amongst which is fin item of 
Rs. 2,000. This sum cf Rs. 2,oco is ex¬ 
pressed to be payable upon foot of a pro¬ 
missory note, dated the 13th of April 1921 
made by the appellant, and payable to the 
order of the Union Bank of India on 
demand. 

The District Judge of Delhi made an order 
under section 286 calling upon the appel¬ 
lant to pay to the Official Liquidator the 
several sums demanded, and the appeal is 
brought in respect of the item of Rs. 2,000. 

Under the Indian Limitation Act a suit 
to enforce payment of this note would be 
barred by time. This is admitted; but 
it is claimed on behalf of the Liquidator 
that this Statute barred debt may be en¬ 
forced against the contributory by an order 
under section 186, sub-section (1) of the 
Indian Companies Act. 

The relevant part of the section reads 
as follows 

“ The Court m«vat any time after mak¬ 
ing a winding-up order, make an order on 
any contributory for the time being settled 
on the list of contributories, to pay, in man¬ 
ner directed by the order, any money due 
from him... .to the Company exclusive of 

any money payable by him.by virtue 

of any call in pursuance of this Act,” 
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It is contended by Counsel for the Liqui¬ 
dator that the words M at any time 
exclude tue idea that there is any period 
of limitation within which the 
order may be made. In other worus, 
that the Court by virtue of this 
section may order the payment of any 
debt due by a contributory to the Company 
in Liquidation regardless oi the time when 
that debt was incurred. We are asked 
to hold that this section overrides the pro¬ 
visions of the Limitation Act, that it enables 
the Court to enforce by a summary order 
the payment of a debt which it could not 
have enforced in an action at law. V- e 
cannot accept this view of the powers con¬ 
ferred upon the Court by Section 186. This 
section does not cieate new liabilities or 
confer new rights. It merely provides a 
summary procedure for enforcing existing 
legal liabilities. The u ords “at a-:y time ” 
can only mean at any time in the course 
of liquidation proceedings-commencing 
fror the date of the winding-up order. The 
section creates a new machinery for bring¬ 
ing in debts due by a contributory to the 
Company, and nothing more. 

We, therefore, hold that the payment 
to the Liquidator of the Rs. 2,000 repre¬ 
sented by the promissory-note cannot 
be enforced in the manner sought. We 
accordingly allow the appeal with co^t: 
throughout. 

z. k. Appeal accepted. 


CALCUTTA HIGH COURT. 

Civil Rule No. 696 of 1922. 

January 3, i 9 2 3 - 
Present: —Mr. Tustice Rankin. 
RAKHAL CHANDRA CHATTERTEE— 

PETITIONER 

versus 

ROHINI KUMAR CHATTERJ EE— 

Opposite Party. 

Provincial Small Cause Courts Act (IX of 
1887), Sch. 11 , Art. 35 (ii )—Suit on chit— AW- 
gations of conversion and theft in plaint — Suit, wh~- 
iher cognisable by Small Cause Court — Interest, 
high rate of. 


A plaint alleged that the defendant in collusion 
with Railway Officials had taken certain coal be¬ 
longing to the plaintiff and had misappropriated 
it or converted it to his own use ; that on the 
plaintiff discussing the matter with him the de¬ 
fendant had executed a chit in his favour pro¬ 
mising to pay a certain sum. Plaintiff sued to 
recover this sum frem the defendant: 

Held, (1) that the suit was one for recovery o. a 
sum of money shown by the chit and was not a 
suit for recovery of damages either fer the theit 
or the conversion of the coal ; [p. 602, col. 2.] 

(2) that the suit did not, therefore, fall within 
the purview of Art. 35 (ii) of Schedule II to the 
Provincial Small Cause Courts Act and was cog¬ 
nisable by a Small Cause Court, [p. 602, col. 2.] 
Where a Courtis properly seized of a suit, it has 
full jurisdiction over all matters comprised 
in the plaint, and can, in the absence of a contract 
between the parties or of evidence of a customary 
rate of interest, award a high rate of interest 
having regard to the circumstances of a case. 

[p. 602, col. 2 ] 

Civil Rule against the decree oi the 
Additional Subordinate Judge, Baikal, 
dated the 8th July 1922. 

Babu Brojo Lai Chakravarti (with him 
Babu Radhika Ran j an Guha), for the 
Petitioner. 

Babu S&ilMdra Nath Mukerjec , for the 
Opposite Party. 

JUDGMENT. —This Rule was issued on 
two grounds, the first being that the Court 
below had no jurisdiction, and the second 
being that the judgment was erroneous 
in law, as the learned Judge had failed to 
decide various questions rrised in the 
pleadings. The learned Pleader for the 
petitioner has put his case thus : that 
in the plaint there are really to be found 
two causes of action—one being an action 
for damages for the wrongful misappro¬ 
priation of certain coal belonging to the 

plaintiff—that wrongful misappropriation 
resulting in a criminal offence and, tLetefore, 
coming within clause 35, sub-clause (ii) of 
the Second Schedule to the Provincial Small 
Cause Courts Act; and the second being a 
claim upon a contract evidenced by a docu¬ 
ment called a chit said to have been exe¬ 
cuted by the defendant to pay a certain 
price for the coal in question. The com¬ 
plaint made is that, although the suit, con¬ 
sidered as a claim upon a chit, was v :ihm 
the competence of the Small Crr.'e (.V ’ it, 
the learned Judge, while purport h g. 1o 
give judgment upon that cause o> action. 
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has allowed himself to be influenced by the 
other aspect of the case and has in parti¬ 
cular dealt with the question if interest 
upon a view which shows that he had not 
only in his mind the cause of action on the 
chit but the other cause of action which is 
not proper to a Small Cause Court. 

Now, I have not the advantage of being 
able to render the vernacular of the plaint 
in this case, but I have had the. paragraphs 
explained to me andin my opinion, the plaint 
properly read is a plaint upon the chit 
and is not a suit for damages either for 
theft of coal or for the oonversion of the 
coal in any sense. It is quite true that 
in the third paragraph of the plaint it is 
alleged that the defendant in collu¬ 
sion with the Railway Officers took 
the coal and misappropriated it or con¬ 
verted it to his own use. I will assume that 
the meaning of that is exactly the same as 
if the plaint had stated that the defendant 
had stolen the property. Nevertheless, 
when one reads the plaint fairly, one sees 
that that paragraph is followed by a state 

ment of subsequent facts, namely, that the 

plaintiff went to the defendant, that they 
discussed the matter, that the defendant 
executed the chil promising to pay, not 
damages at the market-value but a par¬ 
ticular sum made up in a particular way. 
Tnere is nothing in the plaint to show tnat 
the transaction is represented as two alter¬ 
native causes of action. At the end of the 
plaint, it is true, there is a reference to 
the place at which the cause of action 
arose and reference is made to the fact 
that within the jurisdiction of the Court 
the chit was executed and the goods were 
delivered. It has been suggested to me 
that that reference to the place where 
the goods were deliveied shows that the 
plaintiff was harking back to a claim for 
damages for the conversion of the coal, i 
do not think so. Reference to the place of 
delivery would be one of the circumstances 
which would tend to show that the suit 
was properly brought ii brought only and 

solely ou the chit. In mv view the plaint 
was intended to be, when carefully looked 
at a claim lor a particular sum of money 
shown by the chit and not a claim for 
damages either for conversion or for com¬ 
pensation for theft. That being so, neither 
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of the ways in which the petitioner put his 
case when applying for the Rule, nor the 
very much better way in which his case 
was put before me by the learned Pleader, 
can stand. I think there is no objection 
in law to the case being tried in a Small 
Cause Court. 

The matter really ends there as there is 
no substance at all in the second ground 
mentioned in the petition. But the learned 
J udge in dealing with the question of 
interest uses the following language: 
As regards interest, “I think it proper, 
under the circumstances of this case, as 
the defendant’s conduct was most heinous 
from the very beginning, to grant it. The 
rate is not high.” I think what the learned 
Judge meant was this: First of all, I do 
not think he was referring merely to the 
circumstances under which the coal was 
originally taken. He was referring to the 
fact that in his view the defendant bad 
signed the chit and afterwards repudiated 
it. I think, moreover, the remark is to 
explain why he thinks it a proper case 
to grant interest at all. 

As regards the rule of interest, T\hat he 
says is," that the rate is not high and he 
allowed the rate claimed; that is, two 
per cent, per mensem. Now. there is 
something to be said as a matter of dis¬ 
cretion under the Civil Procedure Code 
against allowing a rate ol interest as hi*u 
as 24 per cent, per ami xr excel t m ire pe- 
sence of a contract to that effect, cr seme 
evidence that that was the ususal rate in 

the particular market concerned. JHe 

was no such allegation j n 

pudteVs that tLe rate is not high. I should 
rati er have thought a rate of 24 per cent 
per annum a very high rate of interest 
but this matter is 1 ot in ary way affected 
• mv fuden er.t by the fact tl at the learn¬ 
ed Tudge hasentertaired a Mr d of case 
which was not within his jurisdiction. 

T think be had full junsdietou 
over nil matters cru prised in tie plaint 
when the plaint is properly understecel 
although, in the absence of evidence of 
custom 24 percent. ) er an vm is a lnph 
rate I think he lad jnrisdietiei, to gmt 
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it. I, therefore, do not think it fit in this 

case to interfere. . 

The result is that the Rule is discharged 

with costs,—one gold mohur. 
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Rule discharged. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2322 of 1922. 

January 19, 1922. 

Present: —Mr. Justice Le Rossignob 
GHULAM NABI -Plaintiff—Appellant 

versus 

BASHESHAR M.AL, son and Legal Re¬ 
presentative ofNIKKA MAL, deceased, 
and others—Defendants— 
respondents. 

Minor—Compromise by 
set aside compromise on ground that plainufl naa 
attained majority before compromise, whether moin- 

tainable. ... 

A quondam minor cannot maintain a suit lor 

a declaration that a decree passed against him 

on a compromise accepted on his behalf by ins 

guardian ad litem with the consent of the Court 

shall be of no effect on the ground that at tne 

time of the compromise and decree the pJaittin 

had become sui juris and, consequently . was not 

represented before the Court, [p. 604, col. 1 .J 
Khadija v. Fidya-tuz-zohra, 49 Ind. Cas. 7 c 7 j 
24 P. R. * 9*9 and Seshagiri Rao v. Tangaturi 
Jaeannadham, 32 Ind. Cas. 391; 39 M. 10315 19 
L. T. 93, referred to. 

Bibee Solomon v. Abdool Azeez, 6 C. 687; 8 C. 
L. R. 169:3 Ind. Dec. (n. s.) 446, Biraj Mohlnt 
Dasi v. Chinta Moni Dasi, 5 C. W. N. 877 
and Surendra Nath Ghose v. Hmangini Dasi, 
34 C. 83, distinguished. 

Second appeal from a decree ot the 
Additional Judge, Lahore, dated the 14th 
June 1920, reversing that of the Sub¬ 
ordinate Judge, Eirst Class, Lahore, dated 
the 7th March 1919. 

Mr. Aziz Ahmad, for the Appel¬ 
lant. 

Mr. C. H. OerUl, Lala Ramanand and 
Mr. G. S. Salariya for Dr. Narni Lai, for 
the Respondents. 

JUDGMENT. —At present the only ques¬ 
tion for decisiou in this second appeal 
is, whether a quondam minor may main¬ 
tain a suit for a declaration that a decree 


passed against him on a compromise 
accepted on his behalf by his guardian 
ad litem with the consent of the Court, 
shall be of no effect, on the ground that 
at the time of the compromise and decree, 
the plaintiff had become sui juris, and 
consequently was not represented before 
the Court. 

The District Judge has answered the 
question in the negative and bases his 
conclusions mainly on Khadija v. Fidya- 
tuz-zohra (1), wherein is laid down the 
proposition that a minor party who at the 
date of decree has attained majority may 
not avail himself of the rule of law which 
entitles an infant to impeach a decree 
passed against him by a separate suit on 
the ground of fraud, or gross negligence 
of his guardian. 

The plaintiff does not in his plaint allege 
that his guardian deliberately concealed 
the fact that plaintiff had attained majority 
and there can be no reasonable doubt 
that the plaintiff himself was unacquainted 
till later with his correct age, so that the 
basis of the present appeal is not that the 
decree was obtained by fraud, but it is 
urged before this Court that the suit was 
maintainable because the decree impeach¬ 
ed was issued against a person (plaintiff) 
who was not represented, and attempt 
has been made to distinguish between a 
decree on adjudication and a decree on 
a compromise. 

Fraud was alleged in the pk.ii t. but 
the Trial Court found there was no fraud 
and this point was not urged by plaintiffs 
in the lower Appellate Court in support 
of the decree. 

In Seshagiri Rao v. Tangaturi Jaganva- 
dham (?) it was held that a decree passed 
against a minor at a time when he was 
in reality' a major is not a nullity. 

Appellant refers me to Bibee Solomon 
v. Abdool Azeez (3), Biraj Mohini 
Dasi v. Chinta Moni Dasi (4) 
and* Surendra Nath Ghose v. Hemangini 
Dasi (5) as authority for his view that 


'1) 49 Iud. Cas. 707524 P. R. 1919. 

(2) 3- Ind. Cas. 391; 39 M. 1031; 10 M. L. 
T. 93. 

(1) 6 C. 687; 8 C. L. R. 1695 3 Ind. Dec. ( n. s.\ 

446. 

(4) 5 C. W. N. 877. 

( 5 ) 34 C. 83. 
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a decree can be impeached by a regular 
suit on grounds other than fraud. 

The authority first cited, however, was 
a case by a minor and so irrelevant to the 
present problem. 

From the second is quoted a dictum 
that a consent decree cannot be attack¬ 
ed in appeal, but must be attacked in an 
entirely distinct case, if a proper case for 
setting it aside can be made out. This 
affords appellant no help. 

The third case also is a minor’s, and the 
dicta found therein are confined in their 
application to the circumstances 
peculiar to that suit. That authority 
does not go further than Khadija 
Fidya-tuz-zohra (1) which concedes 
that a quondam minor in seeking 
to avoid a decree is not confined to a plea 
of fraud, but may also plead gross r.egli 
gence on the part of his guardian. 

A compromise once embodied in a decree 
is merged in the decree, which ma.y be 
challenged in review on the ground of 
fraud or of mistake, but not on the ground 
that fresh evidence has been discovered, 
unless such discovery before judgment could 
not reasonably be expected. 

The act of consenting to a decree is not 
an informal matter and should not he 
lightly undertaken. The decree issued upon 
a compromise is a solemn act of the Court, 
and for that reason may not be challenged 
by adults except on grounds, which amount 
to an averment that fraud has been practised 

on the Court. . .. . 

The law is very tender to minor, so that 

it permits them to avoid a decree not only 
when fraud is established, but also when 
the Court has been even unintentionally 
misled by the neglect of the guardian 

As the plaintiff in this case must be 
regarded as having been an adult judgment- 
debtor, who could have applied for a review 
of the decree he now challenges, he is not 
competent to maintain a suit to avoid 
that decree except on grounds 01 lrauci 
and fraud he has rot established. 

1 dismiss the appeal with costs 

2 K Appeal dismissed. 


PRIVY COUNCIL. 

Appear from the Madras High Court, 

May 31,1922. 

Present:— Lord Buckmaster,Lord Atkinsui, 
Lord Sumner. Lord Carson and 
Sir John Edge, Kt. 

MEDAI D ala vox thirumalaiyappa 

MUD ALIAR - Appelant 
versus 

NAINAR TEV-AN and others— 

Respondents. 

Hindu Law—Alienation by widow — Necessity — 
Vendee, whether bound to see to the application of 
money—Fair price, how calculated. 

A Hindu widow in posscssicn cf her deceased 
husband'sestate sold certain immoveable property 
in order to satisfy a decree for sile obtained on 
the footing of a mortgage executed by the 
husband in regard to this property. Plaintiff, 0 
reversioner of the husband, sued for a declaration 
that the sale will not affect his interest and 
contended that the sale was a bogus transaction 
and the property had been alienated for less than 
its real value : 

Held, (1) that, although the vendees bought the 
property as a speculation, the sale was a genuine 
and not a sham sale : [p. 606, col. 2.] 

(2) that it was no part of the duty of the 
vendees to see how the purchase-money was used : 

[p. 606, col. 1.] . , . a v 

(3) that the mere fact that the vendees hadsub- 

sequently sold the same land in small plots to 
competing tenants at a higher price did not shew 
that the widow had not got a fairprice : 

(4) that, under the circumstances, the plaintiffs 
suit was liable to be dismissed. 


Appeal against a decree and judgment 
of the Madias High Court, dated the 9th 
December 1014, reversing that of the 
Court of the District Judge, Tinnevelly, 
dated the 22nd April 1912. 


Mr. De Gruyther, K. C., for the Appellant. 
Messrs. Dunne, K. C ., and Keitworlhy 


rown, for the Respondents. 

JUDGMENT. 

Sir John Edge.— This is a:i appeal by 
ie Plaintiff in the suit against a decree, 
ited the 9th December 1914, of the High 
ourt at Madras, which reversed a decree, 
xied the 22nd April 1912, of the Sub- 
dinate Judge of Tinnevelly and dismiss- 
1 the suit. The parties to the suit are 
Indus, and the suit is for a declaration 
> protect the interests of the plaintiff 
5 a reversioner in certain immoveable 
roperty which was sold for Rs. 5,300 on 
ie 22nd November 1897, by the defendant 
o. 1 to the defendants Nos. 3 and 4. 
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The defendants Nos. i and 2 are 
the widows of one Medai Dalavoi 
Shanmuga Kumaraswami Mudaliar (here¬ 
after referred to as Shanmuga), who 
died childless in 1892. Shanmuga was 
a separated Hindu, and at the time 
of his death was possessed of a con¬ 
siderable estate, which was more or 
less encumbered. That estate included 
a one-third share in the village Aiyanar- 
kulam. That village will be hereafter re¬ 
ferred to as the Mouza. On the death of 
Shanmuga the defendants Nos. 1 and 2 
succeeded to his estate as Hindu widows. 
After the defendants Nos. 1 and 2 
had succeeded to the estate they 
divided the estate or part of it 
between them, and thereafter each 
of them enjoyed separately those 
parts of the estate which had fallen to her 
on the division. Part of the estate which 
was so divided was the one-third share 
in the Mouza, and thereupon each of 
the defendants Nos. 1 and 2, as 

between themselves, was entitled to 
and enjoyed separately her moiety 
of that one-third share. That one- 
third share was subject to a mortgage 
which Shanmuga and a brother of his had 
granted on the 25th May 1879; on that 
mortgage the mortgagees had obtained 
a decree for sale on the 30th March 1897, 
if the amount due with interest thereon 
should not be paid on the 15th August 
1897. There was also due on the 22nd 
November 1897, the sum of Rs. 1,605-5-0 
the first defendant’s agreed share of lia¬ 
bilities under a mortgage of the 6th No¬ 
vember 1888, which Shanmuga had grant¬ 
ed. The total amount due by the first 
defendant under those two mortgages on 
the 22nd November 1897, was Rs. 4,588-2-2, 
and in order to provide for the discharge 
of those debts the defendant No. 1 sold, on 
the 22nd November 1897,the defendants 
Nos. 3 and 4 her moiety o f the one-third 
share in the Mouza for Rs. 5,300. The 
balance of Rs. 711-13-10 of the Rs. 5,300 
it is alleged, on behalf of the defendant 
No. 1, that she appropriated to reim¬ 
burse . herself for expenses which had 
been incurred in connection, with the 
marriage, three yeirs before the sale of 
<1 daughter of Shanmuga's brother. That 
is the sale which the plaintiff alleges 


was invalid as against lam ?.s a 
reversioner. 

The plaintiff is a son of a separated uncle 
of Shanmuga, and he admittedly is the 
nearest surviving agnate of Shanmuga. 
The plaintiff brought this suit on the 13th 
December 1909, to obtain a declaration 
that the sale of the 22nd November 1897 
is void as against him as a reversioner. 
In his plaint he stated that liis cause of 
action arose on the 22nd November 1897; 
he was of full age in 1897, but no explana¬ 
tion is given of the cause of the delay in 
bringing the suit. He is a co-sharer in 
the Mouza, and it appears to their Lord- 
ships that it would have been idle for the 
plaintiff to have suggested, if he had given 
evidence in the suit, that he did not know 
of the sale at the time of the sale or very 
soon afterwards. The sale was affected 
by a registered deed. The other 94 de¬ 
fendants are persons whose titles to parts 
of the lands in question depend on the 
validity of the sale of the 22nd November 
1897. 

In the plaint it is alleged,— 

“ VIII. The small debt owed by the 
said estate could have been discharged by 
defendants Nos. 1 and 2 from the surplus 
income of the said estate and from the 
outstandings due to it. But without doing 
so, defendants Nos. 1 and 2 have, 
with the evil intention of causing damage 
to the reversioner’s right and fraudulently 
and against low and justice, been 
making separate alienations, by way 
of sale, mortgage, etc., of tlie properties 
forming their respective shares, having 
secretly received larger sums than those 
mentioned in the particulars of payment 
set forth in the several deeds, and 
have been causing damage to the 
plaintiff’s right. 

"IX. I11 like manner, the first defend¬ 
ant, on 22nd November 1897, intention¬ 
ally sold tu defendants Nos. 3 and a her 
half-share of the entire properties men¬ 
tioned in the schedule hereof and situ;.to 
within the jurisdiction of this Court or 
the low price of Rs. 5,300, of which the 
sum of Rs. 4,588-2-2 was directed in the 
deed to be paid towards the debt incurred 
by the original owner and Rs. 711-13-10 
was received in cash, and she executed 
the sale-deed and had it registered. The 
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Said properties ore worth more than 
Rs. 15,000. Further, the sale, made as it 
was b}' the first defendant without the 
permission of the second defendant, cannot 
be valid after the lifetime of the first de- 
fendant. According to Hindu Law' she 
fs not entitled to make such a sale," 

The case which the plaintiff endeavoured 
to make out at the trial was that the price 
for which the defendant No. 1 had in fact 
sold her half of the one-third share was 
Rs. 7,300, and that Rs. 2,000 of that price 
was secretly paid to her by the defendants 
Nos. 3 and 4 as an inducement to her to 
sell her one-half of the one-third share to 
them. 

The witnesses who were called on be¬ 
half of the plaintiff in support of that case 
of fraud were not believed by the Subordi¬ 
nate Judge or by the High Court. Their 
evidence has not been relied upon in sup¬ 
port of this appeal, and it may bo taken 
that the charge of fraud had no founda- 
fciou. 

The Subordinate Judge who tried the 
suit, found as fact that Rs. 4,588-2-2 
was employed in discharging debts of Shan- 
muga, and that to that extent there was 
a legal necessity for selling the moiety 
of the one-third share in the Monza . With 
that, so far as it goes, the High Court and 
their Lordships agree. As to the sum 
of Rs. 711-13-10, the Subordinate Judge 
was not satisfied that the defendant No. 1 
was legally bound to pay the expenses 
of the marriage or that tl-.eie was any ne¬ 
cessity for raising money to the extent of 
Rs. 711-13-10 by selling the property. He 
overlooked the fact that the Rs.711-13” 10 
merely represented the balance of the 
sale price of Rs. 5,300, and that it was 
not to raise that Rs. 711-13-10 that the 
property was sold. The High Court Judges 
were of opinion that it might be accepted 
that the Rs. 711-13-10 had been required 
for the marriage of Shanmuga’s brother's 
daughter. From this conclusion their 
Lordships are not prepared to differ, and 
the sale would not have been invalid no 
matter what may have been the purpose 
to which the defendant No. 1 applied that 
Rs. 711-13-10. The purchasers, defendants 
Nos. 3 and 4, were not bound to see that 
the defendant No. 1 applied it to any 
particular purpose. 


The Subordinate Judge came to the 
conclusion that the defendant No. i’s 
moiety of the one-third share was, at the 
time of the sale, worth Rs. 12,100, and con¬ 
sequently that the defendant No. 1 had sold 
it for less than half its value. He came 
to that conclusion partly from the fact that 
the defendants Nos. 3 and 4 had re-sold the 
lands which represented the moiety of that 
one-third share for some Rs. 11,500, The 
defendant No. 3 had been in the employ¬ 
ment of Shanmuga and afterwards in the 
employment of the defendant No. 1, at and 
before the date of the sale, and neither of 
the defendants Nos. 3 and 4 had apparently 
any capital: they obviously purchased the 
moiety of the one-third share as a specu¬ 
lation, and they sold it bit by bit 
to the cultivating raiyats, among whom 
it is reasonable to conclude that there 
was great competition to acquire lands 
suitable for cultivation. The defendant 
No. 3, from his having been in the 

employment of Shanmuga and afterwards 
in that of the defendant No. 1, musthave 
known all tne raiyats who would be com¬ 
peting for the purchase in small quantities 
of land suitable for cultivation. It is not 
reasonable to suggest that the defendant 
No. 1 should have go;.e about endeavouring 
to find persons who would purchase her 
moiety of the one-third share in small 
quantities; it was urgently recessary to 
satisfy the deciee for sale which had been 
made. Although the defendants Nos 3 and 
4 bought the moiety of the one-third shaie 
as a speculation, the sale was a genuine 
and not a sham sale. 

The conclusion of the Subordinate Judge 
tJt Rs 12,100 was the value of the moiety 

.f the one-third share was, no doubt, as 

the High Court pointed out, largely based 
on n valuation which was made Hi 1892 
by a Revenue Inspector of the one-third 
share which had belonged to Shanmuga 
in his lifetime. That valuation was made 
by the Revenue Inspector for the pur¬ 
pose of ascertaining the stamp-duty pay¬ 
able on a deed which related to that one- 
third share. The valuation was not a 
valuation of a moiety of the one-third 
share; it was a valuation of the whole one- 
third share, which the Revenue Inspector 
valued at Rs. 24,200. As to that valua 
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tion the Subordinate Judge in his judg¬ 
ment said: 

I think that the valuation made by 
the Revenue Inspector in 18:2 under 
Exhibit F [‘Copy of statement showing 
the estimated value of lands* ] should be 
accepted as correct. According to this 
valuation the first defendant's moiety 
was worth Rs. 12,100. This price would 
have been paid by a bona fide purchaser 
if the vendor—that is, the first defendant 
—could confer on him an absolute title. 
A prudent man will not, perhaps, go in 
for a transaction of this kind, and a widow 
desiring to part with her husband's lands 
partly for paying her husband's debts and 
partly for her private purposes will not 
certainly get the best price for it.” 

The “private purposes” to which the 
Subordinate Judge referred had reference 
to the balance of Rs. 711-13-10 of the sale 
price of Rs. 5,300. The Revenue Inspec¬ 
tor in making that valuation was assisted 
by the two local men, the Village Munsif 
and an Assistant Karnam. The Revenue 
Inspector valued each field, wet and dry, 
and each tree separately, with a total re¬ 
sult of Rs. 24,200. That Revenue Ins¬ 
pector was not called as a witness, and 
there is nothing to explain on what prin¬ 
ciple he valued, but the two local men 
who assisted him say that the valuation 
is correct. It appears, however, from 
their evidence that no one on behalf of 
the defendant No. 1 was present when the 
valuation was being made, and that neither 
of the local men nor the Revenue Inspec¬ 
tor asked the owners for any accounts 
showing income and expenditure for the 
purpose of valuing the lauds. One of those 
local men, giving his evidence on the 12th 
April 1912, twenty years after the valua¬ 
tion was made, said in re-examination: 

“The land has become dear, and there are 
many tenants competing. The Revenue 
Inspector verbally asked the raiyats about 
the price of lands.” The ‘ price of lands.” 
What price ? The price which competing 
cultivating raiyats would give for small 
portions of land adjoining or near to their 
holdings, or the price which the buyer 
of an area representing the one-third 
shire of the Mouz.i would give? H-uv 
would an ordinary raiyat know anything 
about the price which a man would be 


likely to give for an area of land repre¬ 
senting the one-third share of the Mouza ? 

Their Lordships agree with the learned 
Judges of the High Court that it would 
be easy to attach an exaggerated import¬ 
ance to that valuation as a piece of evi¬ 
dence in the case. As those learned Judges 
observe in their judgment, the price “ at 
a private sale of a considerable extent of 
land purchased in lump would depend not so 
much on the valuation of its component 
parts, calculated on a regular scale, 
as on the need of the vendor for 
money and the competition for lands 
in that locality at the time of 
the sale.” It would be interesting to 
know what the Revenue Inspector would 
have said had he been a witness in this 
suit and been cross-examined as to his 
knowledge, if any, of the prices paid for 
similar areas of similar lands in that Dis¬ 
trict. 

At the time of the sale the defendant No.i 
was living with her father at Idakal. At 
the hearing of this appeal their Lordships 
were informed that the father of the de¬ 


fendant No. 1 was a Village Munsif. Whether 
he was a Village Munsif or not, there is 
nothing to suggest that he was not a res¬ 
pectable man who would give impartial 
advice to his daughter, and it is proved 
that he arranged the sale. It is fair to 
assume that he arranged the sale for the 
best price which was in his opinion ob¬ 
tainable. As the Judges of the High 
Court point out: “ No obvious motive 
is apparent for the first defendant to wish 
to benefit the third and fourth defendants, 
who a.re not related in any way to her.” 
They also observe: “The fact that the 
vendor in this case was a widow would 
tend rather to low values (prices) 
being obtained owing to the risk of litiga¬ 
tion which intended purchasers might ap¬ 
prehend.” They also refer to some other 
transactions relating to lands, from which 
it might be inferred that the price obtained 
by the defendant No. 1 for the sale of ihe 
22 id November 1897 was under the cir- 


e 1 Ht mces a reasonable price and they say: 
“Tie i icreased values (prices) obtained 
i \ reae it years pa the shares cf both widows 


appear to be commensurate 


with tlie nut 111 a i 


rise in prices that has obtained generally 
in recent year* in this Presidency.” In 
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conclusion, the learned Judges of the High 
Court stated. “We are of opinion that 
the plaintiff failed to prove that the price 
realised under Exhibit A (the sale-deed 
of the 22nd November 189;) was an im¬ 
proper price or that it indicated that the 
defendants Nos. 3 and 4 were not bona 
fide purchasers.” 

The High Court by its decree dismissed 
the suit, and from that decree this appeal 
has been brought. 

At the hearing of this appeal it was, 
on behalf of the plaintiff (appellant), con¬ 
tended that Shanmuga was a wealthy man 
when he died and the defendant No. 1 could 


was again put forward in this appeal; their 
Lordships need not repeat what they have 
already said on that subject. 

Their Lordships will humbly advise 
His Majesty that this appeal should be 

dismissed with costs. 

k. s. d. Appeal dismissed. 

Solicitor for the Appellant Mr. 
John Joscelyn. 

Solicitor for the Respondent:—Mr. 
Douglas Grant. 


have been under no necessity to sell the 
moiety of the one-third share, and that 
she, as his widow, should have paid the 
Rs. 4,588-2-2, out of the personal property 
which he left at his death and not by a 
sale of the immoveable property. As to 
that contention, the short answer is that 
there is no reliable evidence that at his 
death Shanmuga was a wealthy man or 
left personal property out of which his 
debts could have been paid; there are some 
vague statements of witnesses that he had 
been a wealthy man. He died on the 
15th January 1892, and he had been bor¬ 
rowing money on a mortgage on the 25th 
May 1879, and further money on a hypo¬ 
thecation bond on the 6th November 
1888, and he died leaving those debts un¬ 
paid, and it was to satisfy the debts secured 

by those mo tgages that the defendan* No. 
I sold her moiety of the one-third share in 
the Monza. In their Lordships’ opinion 
there was necessity in law and in fact for 
the sale of the moiety of the one-third share. 
Thev are much impressed with the fact 
that it was on the advice of her father that 
the defendant No. 1 accepted Rs. 5,300 
as the price of her moiety of the one- 
third share, and with the fact that she 
had no apparent motive for benefiting, to 
her own loss, the defendants Nos. 3 and 
4 by selling to them her moiety 
of the one-third share at an 

under-value. It may be observed that the 
plaintiff, who must have known all about 
the sale in 1897, did not bring his suit 
to challenge the validity of that sale until 
the 13th December 1909. The plaintiff's 
contention relating to the Rs. 711-13-10 


PATNA HIGH COURT. 

Appeal from Appellate Order No. 8 

of 1922. 

November 7, 1922. 
Present:— Mr. Justice Adami and 
Mr. Justice Das. 
JUANENDRA NATH GHOSH- 
Decree Holder—Appellant 


versus 

wnar JOGENDRA NARAIN SIN HA— 

Judgment-debtor—Respondent. 
Limitation Act {IX of 190*), Sch. /,,**■ 

v_ Civil Procedure Code (Act V of 1900), «• 

I ,9 —Execution of decree—Decree irans J. e J!‘ f 
Application in Court which passed decree, whether 
b-tn-aid of execution — Limitation. 

Under the provisions of sections 3 8 39 

e CivU Procedure Code a decree may be ted 

ther by the Court which passea it or by th C 

which it is sent for ^<^°Vw„ “ourts. 
:ecuted simultaneously in 

'• 6 ° 9 . co f s ; x /.• v Sree Rajah Narasaraju 

£&£#£& *• r-',b 

SS'SG.''. 2: 

: T N 47 h 2 .t aic. J W 4 N -r6 4 a;r P. L. W. a6 (h C.J. 

lie ^ ° n ’ therefore a decree has been transterred 
^nther court ’ for execution, an applicaton 
S" 5 ? e t h e Court which passed it cannot be 
as a step-in-aid of execution within the 
eatdng of S 182 (5) of Schedule X to 

e Libation Act, so as to save limitation. 

’Appeal from an order of the District 
udge, Santal Parganas, dated the 29th 
eptember 1921, setting aside an order 
t the Subordinate Judge, Pakaur, dated 
he 19th August 1921. 
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Mr. K. Mitter , tor Mr. Saroslit.Charan 
Mttter, for the Appellant. 

Messrs. Kulwant Sahay and N. C. Roy, 
fcr the Respondents. 

JUDGMENT. 

Das, J. —The only question whicti arises 
in this appeal is whether the Court below 
has rightly dismissed the execution peti¬ 
tion of the appellant on the ground that it 
was presen tea beyond time. 

The appellant obtained a decree as 
against the respondent so tar back as the 
8th of July 1912, in the Small Cause 
Court in Calcutta. It appears that the 
execution case was first transferred to 
the Pakaur Court and then re-trans- 
terred to the Small Cause Court some¬ 
time between 1912 and the loth January 
191b. On the 10th January 1916, the decree- 
holder obtained another tr^nsler ot the 
execution case to the Pakaur Court. 

Now, it is admitted that between the loth 
January 1916 and the 4th ot April 1921 
no steps were taken by the decree-holder 
for execution of his decree in the Pakaur 
Court. On the 4th ot April 1921, however, 
he did present an application for execution 
of his decree in the Pakaur Court. 

The learned Judge in the Court below 
has come to the conclusion that that ap¬ 
plies tioii could not be enterta med by hi mas 
it was clearly barred by limitation. But 
it appears that the decree-holder sometime 
in September 1918 applied to the Small 
Cause Court in Calcutta for the issue ot a 
sealed warrantin connection with the decree 
which had been obtained Dy him against 
the respondent. Nothing seems to have 
come out ot that application, but the ap¬ 
pellant contends that the application which 
was made by him in September 1918, 
in the Small Cause Court m Calcutta was 
an application asking the Court to take 
some step-in-aid ot execution, then his 
present application is within time. 

It seems to me that the contention 
advanced belore us on beliall ot the appel¬ 
lant must tail. Section 38 of the Civil 
Procedure Code provides that a decree 
may be executed either by the Court which 
passes it or by the Court to which it is sent 
for execution. Section 39 gives power 
to the Court to send the decree tor exe¬ 
cution to another Court on the happening 
of certain conditions which are specified 

39 


in that section. It seems to me that on 
a consideration ot these two sections it 
must follow that the decree cannot be exe¬ 
cuted simultaneously in two Courts. This 
view was taken by the Judicial Committee 
in the case of Maharajah of Bobblli v.Sree 
Rajah Narasaraju Peda Bahara Stmhulu 
Bahadur Gam (1). In my opinion the de- 
cis : on of the learned Judge in the Court 
below is right and must be affirmed. 

I would dismiss this appeal with costs. 

Adami, J.— I agree. 

z. k. Appeal dismissed. 

(1) 36 Ind. Cas. 682; 39 M. 640; 43 I. A. 238; 
31 M. L. J. 300; 18 Bom. L. R. 109; 14 A. L. J. 
1129; 20 M. L. T. 472; 24 C. Iv. J. 47 s ; 4 h. W. 
558; (1916) 2 M. W. N. 541; 21 C. W. N. 162; x 
P. L. W. 26 (P. C-). • 


MADRAS HIGH COURT. 

Civil, Appeal No. 15 1922. 
Appeal against Order No. 14 of 1922. 

February 21, 1923. 

Present : —Mr. Justice Phillips and 
Mr. Justice Devadoss. 

ALAGU PILLAI and others— 
Defendants—Appellants 

versus 

VLILUCHAMI alias MAYILAPPA PI TLA I 
and others—Plaintiffs- Respondents. 

Arbitration — Award, partial, validity of—In¬ 
tention of parties—Party preventing completion of 
award, whether can object—Civil Procedure Code 
(Act V of 1908), O . XXIII. r. 1—Award 
whether Can be recorded as adjustment. 

There is no rule of law that a partial award is 
invalid. The question has lobe decided on the 
intention of the parties, the mutter being a 
subject of contract between tlum. [p. 611, col. 2.] 

Randall v. Randall, (1S05) 103 E. R. 32J 7 
East 81 ; 3 Smith 90; 8 R. R. 601, Bradford 
v. Bryan,\ 1741) 125 K. R. 1167; Willes 2681 
R.'sden v. Ingtet, 78 E. R- 1065; Cro. Eliz. 839, 
Wright son v. By water, (1838) 150 E. R. 1IX4 at 
p. ir 17 ; 6 Dowl. P. C. 359 5 x H. & H. 50 * 7 E. 
J. (n. s.) Ex. 83; 3 M. & W. 1991 49 R. R. 57 °. 
Simmonds v. Swuine, (1809) 127 E. R. 947 5 1 
Taunt. 5-|9, referred to. 

Where one of the parties prevents the com¬ 
pletion of the award by his own conduct, he cannot 
afterwards plead that the award is incomplete; the 
principle being that when a party to a contract 
wrongly prevents a thing being done by another 
party, that thing is deemed to be done. [p. 611, 
col. 2; p. 612, col. i.j 

Mack ay v. Dick, (18S1) 6 App. <Eas. 231; 29 V/ # 
R, 541, followed. 
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Where, afttc the time for submission of an award 
had expiied the Court on application recorded the 
award under O. XXIII, r. 3 of the Civil Proce¬ 
dure Code : 

Held, that the Court must be deemed to have 
exercised its powers to supersede the arbitration 
and deal with the suit and the order was, there¬ 
fore, perfectly valid, [p. 612, col. 1.] 

Appeal against a decree and order, 
dated the 19th August 1921, of the Court 
of the Subordinate Judge, Shivagangn, 
in Original Suit No. 5 of 1918 and in I. 
A. No. 123 of 1920 in the said Original 
Suit No. 5 of 1918 respectively. 

Mr. C. S. VenkatacJiariar, for the Appel¬ 
lants:—This is an appeal by defendants 
Nos. 1 and 5 in a. suit for a declaration 

that a sale-deed bvone M. in favour of the 

* 

first defendant is not binding on the one- 
half share claimed by the plaintiff and de¬ 
defendants Nos. 2 and 3 jointly. Afer 
issues were framed in the case and on. the 
application by all the parties, the matters 
in controvensv in the suit were referred 
by the lower Court to the arbitration of 
three named persons and the records sent to 
one of these three, one Servai, P. \\ . No. 1, 
in the cise. Pending this reference, the 
two other arbitrators having never done 
anything in respect thereof the plaintiffs 
set up a private reference to the sole arbi¬ 
tration of the aforesaid Servai alone of 
all matters in dispute between them. We 
deny there was any such private reference 
and even if there u ere it i> invalid and cannot 
bind the parties. The plaintiff’s case fur¬ 
ther is that, purporting to act as sole arbi¬ 
trator the said Servai decided a portion 
of the disputes—that relating to the suit 
lauds and another piece of land a nd reported 
his decision to the Court, Exhibit C. On 
the a plication o! the plaintiffs Kxhibit C 
has been accepted as an adjustment of ti e 
suit under O. XXIII, r. \ and decree 
has been pissed in terms thereof. Against 
the decree and the order recording adjust¬ 
ment above appeal and civil miscellaneous 
appeal have been preferred. 

Firstly, the report, Kxhibit C, does not 
purport to be a final decision on all matters 
referred and being an incomplete award 
leaving open matters referred, cannot be 
acted upon even 011 adjustment. 



See | Randall v. Randall (1); Bradford 
v. Bryan (2); Samuel v. Cooper {3), 
Banerjis haw of Arbitration, page 251; 
Ramji Ram v. Salig Ram (4), Canes 
Narain v. Malida Kocr (5), and Mukiind 
Ram Sukul v. Salig Ram Sukul (6). 

Not only the matters in the suit but also 
other matters were referred to him and as 
he admits in Exhibit C he had not disposed 
of all of them but have adjourned the 
hearing to a future date, there ought to 
be a decision on all points and a decision 
in one of several connected matters cannot 
be final or binding. 

Secondl} r , the parties could rot refer 
the matter to a private arbitration, while 
a reference through Court is pending. 
The arbtrators are properly seised of the 
case ana there is no suit to be dea.'.t with 
by the parties. Jamna Kunwar v. Nasib 
Ali (7) is r. clear case in point. Shcooin- 
bar v. D cod at (8) savs Courts have no juris¬ 
diction. There is 110“suit" which could be 
compromised. Prragrrgh 3 (2) Schedule II. 
See also Penrice v. Williams (9) and Dole- 
man v. Ossett Corporation (10). 

Thirdly, an award cannot be filed except 
under the provsionsof the Second Schedule 
to the Civil Procedure Code and O. 
XXIII, r. 3 has no application. Section 
fc'9 of the Civil Procedure Code is new. 
CJiinna Venkatasami Naickenv. Venkatasami 
Naicken (n) is against me but the effect 
of section 89 is not there considered. 
But the decision in Atnar Chand v Ban- 
wari Lai (12) considers the position 

from all points of view. 


(,) (,So 5 ) 103 E. R. 3«;7 East 8,1 3 Smith 90; 

f) (wh’S*- £ ^9"; & E. r 

X W 86 ‘ A N & M. 5 2 °1 4 1 52 °* 

• (4 f 7i imi C»s. 48i; ,4 C. f.. J.188 otp. 208. 

5 ,0 lid. Cas. 450: 13 C. I.- J- 399 at p. 403. 

6 21 C.590; at 1 A - «7 ; r 6 . ,Sa P ' C- r •' 3 ’ 

find. Dec. (N. S. i <> 2 3 . 

(n\ 2. 4 j 12 ■ A w. N. (1902) 72. 

(8) 9 A A i68; A. W. X. (1887) 13J 5 Ind. Dec. 

F Vo S w?883) 23 Ch. D. 3531 5 2 b. J. Ch. 593: 48 
T. 868; 31 W. R. 496* 

(10) (1912) 3 K.B 257; 81 L. J- B. 1092; 
7 I,. T. 58x176 J. P- 457: i° b- G. R. 915- 

(11) 51 iud. Cas. 827:42 M. 625; 36 M. T. J. 
(iqio) M. w. N. 221; 25 SI. b. T. 397. 

(ia) 69 Ind. Cas. 8o8j 49 C. 608; (1922) A. I, R, 

) 4 ° 4 * 
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Mr. K t V, Krishnaswamy Aiyar, for the 
Respondent:—The point about the incom¬ 
pleteness of the award is newly set up. 
Nor is there any room for such a conten¬ 
tion. The English cases have held that this 
must depend largely on the intention of 
the parties whether they bargained for and 
contracted io have a complete decision 
on all matters and nothing short of it. See 
Risden v. Inglet (13), Ormelade v. Coke 
(14), Wrightson v. Bywaier (15) and Sim 
moiuis v. Swaine (16). In this case there is 
no evidence and it was never before set up 
that the parties insisted on a final and 
comprehensive award in the lirst instance. 
It is a case of the parties agreeing to take 
a piecemeal award. 

Further, the incompleteness, if any, 
is due to the fraudulent conduct of the 
appellant in refusing to complete it. He 
cannot tike advantage of his own wrong 
and say it is not binding because it is in¬ 
complete. See Mackay v. Dick (17). 

O.i the question of jurisdiction, the suit 
is still before the Court for certain pur¬ 
poses and there is nothing to take away 
the inherent power of the parties to settle 
it in any way they like. The provisions 
of Schedule II are clear. 

O.i the applicability of O. XXIII, 
r. 3, I submit Chinna Vcnkatasami Naicken 
v. Venkalasami Naickcn (n) should be 
followed in preference to the view taken 
by the other Courts. The latter is by no 
means uniform. See Manilal Motilal v. 
Go ka Ida s Ro w j i (18). 

Mr. C. S. Venkataehariar in reply:—My 
case rests on the meaning to be given to 
Exhibit C. It admits having left open 
many matters and does not on its face 
purport to be final. It will be most inequit¬ 
able to snatch upon a decision half way 
and bind my clients therewith. 

JUDGMENT.- In this case, a suit was 
referred to arbitration—three arbitrators 
being appointed. As two of the arbitrators 

(13) 7 8 F. R. 1065; Cro. liliz. 839. 

(14) 79 E. R. 303; Cro. Jac. 355. 

(15) (1838) 150 F). R. 1114 at p. 1117; o Dow). 
P. C. 359; 1 H. & H. 50:7 E- J- (N-S.) Ex. 83; 

3 M. & W. 199; 49 R. R.570. 

(16 (1809) 127 13. R. 947; 1 Taunt. 549. 

(17) (1181) 6 App. Cas. 251; 29 W. R. 541. 

ft 8 ) 59 lud, Cas. 53; 45 B, 243; 22 Bom, L. R. 

1048. 
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were absent, the parties agreed to abide 
by the decision of the third alone. He 
was accordingly requested to decide this 
suit, and other matters. He gave hit 
decision so far as this suit is concerned, 
and deferred his enquiry into other 
matters, but owing to defendants* 
obstruction, no award was made in those 
matters. On application, the lower Court 
has recorded the award under O. XXIII* 
r. 3. Defendants appeal. 

The greater portion of their argument 
lias been addressed to the plea that as 
the award was only partial it is not valid 
and has referred to Randall v. Randall 
(1) and Bradford v. Bryan (2). An exa¬ 
mination of these and other cases on the 
point ( 7 . c., Risden v. Inglet (13), Ormelade 
v. Coke (14), Wrightson v. Bywaier (15) and 
Simmonds v. Swaine (16) j shows that there 
is no rule of law that a partial award is in¬ 
valid, but that the question has to be de¬ 
cided on the intention of the parties, the 
matter being a subject of contract between 
them. In the earlier cases, an express 
contract was required but later an implied 
contract that the award should be given 
on all points referred was held sufficient. 
We, therefore, have to determine the inten¬ 
tion of the parties in the present case. 
The defendants do not seem to have placed 
much reliance 011 this implied contract 
until they came up in appeal and even in 
their appeal memorandum, the ground 
is not taken clealy and unambiguously. 
The arbitrator’s report (Exhibit C) and his 
report (Exhibit G) as well as first defendant’s 
letter (ExhibitD) and Exhibit I< show that 
the matter involved in this suit was 
decided, and the decision accepted by both 
parties. The reference in Exhibit C to 
certain contentions put forward by defend¬ 
ants shows that they were pleas in miseri 
cordium after the decision and could in no 
way affect the award. Taking all the cir¬ 
cumstances into consideration, we think 
that there was no implied agreement 
that the award should be void unless an 
a.ward were given in respect of all the 
nutters referred for decision. Further, 
defendants prevented the completion of 
the award by their own conduct, and on the 
principle that when a party to a contract 
wrongly prevents a thing being done by 
another party that thing is deemed to b$ 
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do ie [ Vide' Mackayv. Dick (17)) and ef end- 
ants cannot now plead that the award is 
is incomplete. A further point was taken 
that as a reference had been made to arbi¬ 
tration, the Court could not act under 
O. XXIII, r. 3, but only in accordance 
with Schedule II, Civil Procedure Code. 
The time for submision of the award had 
expired when the Court passed its order. 
It must, therefore, be deemed to have exer¬ 
cised its power to supersede the arbitra¬ 
tion and to deal with the suit. 

The second reference to private arbitra¬ 
tion was made before the time expired, 
and it is argued that there was then no suit 
to be compromised as the suit was only 
pending for certain limited purposes 
specified in Schedule II. Even conceding 
th ; s proposition, the suit must still exist 
and the compromise was a compromise 
of that suit. 

Chinna Venkatasami Naicken v. Ven¬ 
katasami Naicken (n) is authority against 
the further proposition that the Court was 
bound to act under Schedule II and not 
under O. XXIII, r. 3 

The appeal is accordingly dismissed, 
with costs and the civil miscellaneous 
appeal is also dismissed, printing costs 

alone being allowed. 

v. n. v. Appeal dismissed. 

z. k. 


Calcutta high court. 

Appeal prom Original decree No. 2O4 

op 1920. 

March 9, 1923. 

Present:— Sir Asutosh Mookerjee, KT., 
and Mr. Justice Rankin. 
CHANDRAKISORUDATTA MAJUMDAR 
—Pl aintiff—Appellant 
versus 

Kumar UPENDRA CHANDRA CHOU- 
. DHURY and others— Defendants 

—Respondents. 

Hindu Law — Widow—Alienation — Legal ntccs- 
nily — Evidence — Inquiry by alienee — Ruitale, va u* 

of. .-AS 

When a person claims title under an alienation 
fleeted by a Hindn widow in respect of theestat# 


of her deceased husband, the burden lies on him 
to establish either that there was legal necessity 
in fact which justified the alienation, or that he 
made proper and bona fide inquiries and did all 
that was reasonable to satisfy himself as to the 
existence of such necessity, [p. 613, cols. 1 &2.] 
Bhagwal Dayal Singh v. JDebi Dayal Sahu, 35 
I. A. 48; 35 C. 420; 7 e. L. J. 3351 10 Bom - L. R. 
230; 12 C.W. N. 393; 5 A. L. J. 184; 18 M L. J. 
100; 3 M. L-T. 344; 14 Bur.L. R. 49 c *)» 

Amarnath Sah v. Achan Kuar, 19 I. A. 196; 14 
A. 420; 6 Sar. P. C. J. 197; 7 Ind. Dec. (N. S.) 637 
(P. C.), Nabakishore v. Upendrakishore, 65 Ind. 
Cas. 305; 35 C. L. J. 116; 26 C. W. N. 3221 20 A. 
L. J. 22, (1922) M. W. N. 95; 42 M. L. J* 253; 24 
Bom. L. R. 346,' 15 L. W. 4171 3° T - 2 34 J 3 
P. L. T. 31 ij (1922) A. I. R. (P. C.) 39 


;elied on. ,, . 

In applying this rule, however, it must be borne 
n mind that recitals in conveyances and mort¬ 
gages of the existence of legal necessity are not, by 
Jiemselves, evidence of the fact, and there must 
ordinarily be some evidence to substantiate the 
allegations aliunde, [p. 613, col. 2.] 

Thakur Vasonji Morarji v. Chanda Btbt, 29 
[nd. CaS. 78rj 37 A. 369 at p. 37 <>; 22 C.L. J • 180; 
19 C. W. N. 873; 17 Bom. L. R. 556 i 18 M. L. T, 

31; (1915) M.W.N. 449; 2U W. 076; 29 M. L.J. 

[ 30 , followed. 

But when, by efflux of time, direct evidence 
ndependent oi the recital becomes unavailable, 
a recital of necessity, consistent with probability 
ind other circumstances, assumes greater import¬ 
ance; it is clear evidence oi a representation to the 
pur chas er, and when evidence of actual inquiry 
oy him has become impossible, the recital, coupled 
with circumstances which justify a reasonable 
oelief that an inquiry would have confirmed its 
xuth, is sufficient evidence to support the trans¬ 
action. fp. 61 3 » c®!* 2* P* 614 col, i.j 
Chintamanibhatla v. Rani SahcbaoJ Wadhwan, 55 

Lnd. Cas. 53 471 * A - $ 43 54 ri 3^ M.L. J. 3931 
ri T W 1: ib A* L. J. 367: (1920) M. W* N. 3151 

£ Bom.t R 5T1ri u.yi: R. (K CO 771 *» 

Li X 457 IP. C.), Ravaneshwar Prasad Singh v. 

‘<jw Tilt: »: 

1871 (P C.V Rma'rushwar Prasad. Singh v. Chandi 
I .Jr?** . __ roc nan a8 C. 721 . relied 


Appeal against the decree of the Sub- 
rdbate Judge, Mymensiugh, dated the 

Babus Jo S es Chunder Roy, Gobi,,da 
handra Dey Roy, Annada Charan Karkun 
nd Pramatha Nath Banerjee, for the 
mediant. 


Babus Dwarka Nath Chuckerbutty, Satis 
Chandra Bhattacharyya and Rama Pretai 
Mookcrjti, for the Respondents. 
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JUDGMENT.- —The subject-matter of 
the litigation which has culminated in 
this appeal is one-fifth share in immoveable 
properties described in the schedule to 
the plaint, which formed part of the estate 
of one Kamal Narain Nandy Chowdhury, 
who died on the 26th December 1853. 
He left a widow, Parmesliwari Chowdhurani, 
who died on the 22nd September 1913. 
The present suit was instituted on the 
20th September 1918 by Chandrakisore 
Datta Majumdar, the son of a sister of the 
original proprietor, who claimed title to 
the estate of his maternal uncle as the 
sole surviving reversionary heir. The 
claim was resisted by Upeudra Chandra 
Choudhury and his wife on the basis of 
purchase at a sale held in execution of a 
mortgage-decree. It appears that on the 
28th July 1880 Parmeshwari, along with 
other members of the Nandy Chowdhury 
family, had executed a mortgage in favour 
of Harendra Iyal Roy Chowdhury to secure 
a loan of Rs. 16,500 on the security of 
the properties inherited by her from her 
husband. The loan was not repaid in 
due course, with the result that the mort¬ 
gagee instituted a suit on the 19th De¬ 
cember 1887 enforce his security', ob¬ 
tained the usual mortgage-decree on the 
4th June 1888 and brought the hypothe¬ 
cated properties to sale 011 the 20th August 
1889 when the first defendant became 
the purchaser. The question, consequently, 
arises whether the sale so brought about 
binds the inheritance claimed by the plaint¬ 
iff as the reversionary heir to the estate of 
his maternal uncle. The defendants suc¬ 
cessfully urged in the Court below that the 
question should be answered in the affirm¬ 
ative. They further argued—and their 
contention found favour with the Sub¬ 
ordinate Judge—that Kamal Narain, on 
the day previous to his death, executed 
in favour of Parmeshwari a document 
called an A numatl Pair a which, in the 
events that have happened, effectively 
excluded the plaintiff from the line of 
succession as reversionary heir. On the 
present appeal the plaintiff has reiterated 
the contentions which were found unten¬ 
able by the Trial Court. 

It is well-settled that, when a person 
claims title under an alienation effected 
by a Hindu widow in respect of the estate 


to establish either that there was legal 
necessity in fact which justified the aliena¬ 
tion, or that he made proper and bona 
fide enquiries and did all that was reason¬ 
able to satisfy himself as to the existence 
of such necessity. This position is 
supported by the decisions of the Judicial 
Committee in Bhagwat Dayal Singh v. 
Debi Dayal Saha (1); Amarnath Sah 
v. Aohan Kuar (2) and Nabakishore v. 
Upendraklshore (3). In the application of 
this primary rule, it is to be borne in mind 
that recitals in conveyances or mortgages 
of the existence of legal necessity are not 
by themselves evidence of the fact, and 
there must ordinarily be some evidence 
to substantiate the aliunde allegations: Brij 
Lai v. Inda Kunwar (4); Thakur Vasonji 
Morarji v. Chanda Bibi (5). The inflexible 
application of this view may and does 
in fact place the alienee at a serious dis¬ 
advantage when the transaction falls to be 
challeneged after a long series of years. 
Hence it has been ruled that, though lapse 
of time does not affect the question of onus 
of proof regarding legal necessity, it may 
give rise to a presumption of acquiescence 
or save the alienee from adverse inferences 
arising from the scantiness of the evidence 
offered on his behalf. To put the matter 
in an other way, when by efflux of time, 
direct evidence independent of the recital 
becomes unavailable, a recital of necessity, 
consistent with probability and the cir¬ 
cumstances, assumes greater importance; 
it is clear evidence of a representation to 
the purchaser, and when evidence of actual 
enquiry by him has become impossible, 


(t) 35 I. A. 48: 35 C. 420! 7 C. L. J. 333J 10 Bom. 
L. R. 230; 12 C. W N. 393; 5 A. h. J. 184; 18 M. 

L. J. IOOT 3 M. L. T. 344; 14 Bur. L. R. 49 (P. C.). 

(2) 19 I. A. 196; 14 A. 420; 6 Sar. P. C. J. 197; 7 
Ind. Dec. (x. s.) 63 7 (P.C.). 

(3) 65 Ind. Cas. 305; 35 C. L. J. 116:26 C. W. N. 
322; 20 A. L. J. 2 2; (1222) M. W. N. 95J 42 M.L. J. 
253:24 Bom. L. R. 34 6 : *5 L.W. 417; 30 M.L.T. 
234:3 P. L. T. 311; '1922) A. I. R. (P. C.) 39 (P. C.). 

(4) 23 Itid. Cas. 715; 36 A. 187; 19 C. b. J. 469; 
26 M. L. J. 442; 18 C. W.N. 649; 12 A. I.. J. 495; 
(1914) M. W. N. 405; 15 M. b. T. 395; 16 Bom. I.. 
R. 35 2 t 1 b. W. 794 (P. C.). 

(5) 29 Ind. Cas. 781 j 37 A. 369 at p. 376; 22 C. 
I,. J. 180119C. W. N. 873; 17 Bom. I,. R. 556; 18 

M. b. T. 31' (1915) w - N. 419: 2 L. Vv\ 676; ? 
M. b. J. 130. 
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of her husband, the burden lies upon him 
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the recital, coupled with circumstances 
which justify a reasonable belief that an 
enquiry would have confirmed its truth, 
is sufficient evidence to support the transac¬ 
tion; see Chin kuna nibhtUla v. Rani Saheba oj 
Wadlnvan (6), where the Court was invited 
to investigate the circumstances of a trans¬ 
action which had taken place more than 
eighty-two years before the initiation of 
the suit; see also Nanda La! v. Jagat 
Kishorc (7); Ravancshwar Prasad Singh 
v. Chandi Prasad Singh (8), which affirms 


Ravancsliwar Prasad Singh 


Chandi 


however, that this is not sufficient to es¬ 
tablish the validity of the claim put for¬ 
ward by the purchaser, and that he is bound 
to trace the history of each of the previous 
transactions so as to show by documentary 
evidence that each constituted a legal ne¬ 
cessity binding upon the inheritance. The 
respondent has pointed out, on the other 
hand, that as the judicial records have 
been destroyed under statutory rules, de¬ 
tailed information of this character can¬ 
not be made available even, if it be assum¬ 
ed that such documentary proof is needed 
to fulfil the requirements of the rule. He 
has urged further that a substantial tody 
of oral evidence was adduced at the trial, 
so as to leave no room for doubt that the 
loan was contracted under circumstances 
which constituted legal necessity and 
that the lender satisfied himself on this 
point after due enquiry. In our opinion, 
it is not necessary to consider the abstract 
question whether the whole chain of trans¬ 
actions must be traced back to the begin¬ 
ning notwithstanding the contrary opinion 
indicated in Shcoraj Kooer v. Nuckchedee 
hall fin) and Mahabir Newer v. Jubha 
Singh (ii) ; for, notwithstanding lapse 
of time, we have abundant proof,oral ard 
documentary, of the history of the family 
for many years past. After the death 
of Kamal Nar. i" on the 26th December 
1853. the present plaintiff, along with his 
brother and cousin, instituted result m 
iSfii against their maternal f.1111 Parmesh- 
wari for declaration that she hr.d r.ever 
been legallv married to Kama! 

,nd w,s consequently not entitled either 
to tnke his estate by right of mlientAi.ce 
or to adopt a son under the authority^on; 

ferred by the A nur.nh the n.em 

l!L 0 f the Nandi Chowdhury family 
ere all joined as defendants in the action. 
Jter a protracted trial, the suit was dis¬ 
missed by the Principal Sr di r Ameen 
tlio 17th September 1862. His decree 
(6, 5, i„.i. 1 i^, 8 l A A l 6: J 4, »?f 5 ?iU) m! wU affirmed bv the District Judge on the 

tv.lv.lvs”* it. , 2 V. P. I.. R. (P- C.) ‘ th February 1863 and a second appeal 

77.I8M.L T.,57 (I'.c.) t " ( , this Court was dismissed on the qth 

(7) 36 Iud. Cas. 420; 4 3I. A. 249; 44 C. ^ judgment of the Princi- 

M.L.T. b. J. 503; (1016} 2 MaV T»f> 4 - inc 

336:41,. W. 45»:i 8 Bom. h. R. S68; M A. UJ- 
1x03; 24C.L. J 487: t P L. W. 1; 21 C.W.N. 

2251 10 Bur. L. T . 177 (P- ^-*)* lio) 14 W. R- 7 -* 

(S) 36 Iud. Cas. 499; 4.3 C. 417 (P. c -)- ( rI \ 8 B. I<. R. 3 8 I - 6 W. R. 221. 

(9) ia Iud. Cos. 93 b 3 8 C. 721, v 1 


Prasad Singh (9). The Subordinate Judge, 
we are satisfied, has kept these principle* 
in view in the course of his examination 
of the evidence adduced in this case. 

The mortgage-bond which was executed 
by Panneshwari on the 28th July 1880, 
•and which ultimately led up to the sale 
held on the 20th August 1889 contains 
an elaborate recital of previous transac¬ 
tions which rendered necessary the loan 
of Rs. 16,500. References are made to 
a mortgage-bond of Puma Chandra Chow¬ 
dhury, a mortgage-bond in favour of Haro 
Mohan Bose, a mortgage-bond in favour 
of Gobinda Chandra Chowdhury, a bond 
in favour of Krishnamangal Chakravarti, 
a bond in favour of Mohasukh Agusti, a 
debt of Kunja Debi, a debt of Sarat Chandra 
Sarkar, a debt of Brindaban Chandra 
Saint, a debt of Ananda Mohan Majum- 
dar a a cl arrears < f rent one to Jr. gat Kishore 
Acharvya Chowdhury. Most of these credi¬ 
tors had established their ch illis by suits 
in Court and had obtained decrees which 
had been put into execution. The loan 
was taken by the members of the family 
jointly to enable them to satisfy these 
debts, and the transaction was regarded 
as one needed for the protection of the joint 
fa mil v estate. The appellant has urged, 
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pal Sadar Ameen shows clearly that Ka- 
raal Narain had left debts and that creditors 
enforced their claims against Parmeshwari 
who was consequently obliged to satisfy 
the judgment-debts. There is also oral 
evidence to show that the result of the liti¬ 
gation commenced by the plaintiff against 
his maternal aunt and her co-sharers 
was to involve the family in heavy expendi¬ 
ture. Mathura Narain, the surviving son 
of a first cousin of Kamal Narain, who 
was himself a defendant in that litigation 
has been examined as a witness on be¬ 
half of the plaintiff. He was also a de¬ 
fendant in two suits instituted by the 
plaintiff in 1915 for recovery of properties 
of his maternal uncle other than those 
included in the present suit. In those 
suits, Mathura Narain, jointly with his 
co-sharers, filed written statements, which 
narrated with considerable fullness the 
history of the transactions of the family 
from the time of the death of Kamal 
Narain. Mathura Narain has, in the pre¬ 
sent suit, affirmed the truth of the state¬ 
ments made by him in the previous liti¬ 
gations, and we see no reason why he should 
not be believed. The evidence of Mathura 
Narain shows that Kamal Narain died 
indebted, that the suit instituted by the 
plaintiff to contest the validity of the mar¬ 
riage of Parmeshwari led to additional 
debts, and that the position of the family 
became so embarrassed that collec¬ 
tion of reat was seriously impeded. In 
such circumstances, though the Nandi 
Ciiowdhuries managed to pay the Govern- 


prudent management: Mahesliar Baksh 
Singh v. Ratan Singh (12); Dharam Chand 
Lai v. Bhawani Misrain (13) ; Tika Ram 
v. Deputy Commissioner of Bara Banki 
(14). There is, further, direct oral evidence 
to show that the lender acted bona fide 
and enquired into the necessities for 
the loan. On this part of the case, we 
see no reason to distrust the testimony 
of I Tmes Chandra Sarkar, who pledged 
his oatli that lie along with other officers 
of his master, the lender, made enquiries 
as to the debts, the mortgages, the de¬ 
crees and the properties of the borrowers. 
This oral evidence lends support to the 
theory that the detailed recitals inserted 
in the mortgage-bond did in fact consti¬ 
tute the representations which on the 
occasion were made to the creditor. This 
would be sufficient to make the transaction 
binding upon the inheritance : Hunoomati- 
persaud Panday v. Baboo: e Munraj 
Koonweree ( 15) ; Kameswar Persaud v. 
Ran Bahadur Singh (16); Rameswar Mandal 
v. Provabati Debi (17); Rames Chandra 
Chakrabarti v. Sasi B/.usan Upadhay 
(18); Stevens, v. Jan hi Bat hub Prasad 
f 19)• We may further point out that if 
the transaction was, in the main for legal 
necessity, as it unquestionably was, it 
would not be impeachable on the ground 
that a smaller sum might have been suffi¬ 
cient to remove the pressure rt ti e time: 
Medai Dalavoi Thirumalaiyc ppa Mu da liar 
v. Nainar Tcvan (20). \Yc l old accord - 


ment dues to avert a complete destruction 
of the family estate by sale for arrears 
of revenue, the rent payable to the 
superior lanndlords fell into arrears. The 
estate gradually became involved in 
debts whi :h carried interest and were re¬ 
newed from time to time. We need not 
sat out here at length the story as narrated 
by Mathura Narain, which leaves no doubt 
in our mind that the trouble was traceable, 
not merely to the debts left by Kamal 
Narain, but also to the heavy expenses 
of the litigation commenced by the plaint- 
iif and the inevitable troubles consequent 
thereon. In such circumstances, it is not 
necessary to determine whether the estate 
might have been kept free from debts bv 


(Id 23 I. A. 57; -M e. 76'.; 7 Sar. P. C. J. jo; 6 
M I.. J. 1^7: » Inch in c. (*c. s.) 108 (P. C.). 

(*3l -1 A. 183; 25 C. 189; 1 C.W. N. (,q 7: 7 
Sar, P C. J. 240; 13 I ml. Dec. (x. s.) 1 _>x (P. c.j. 

(M) 201. A. 97; 26 C. 707: 3 C. V. N. 573- 1 
Bom. L R. 692; 7 Sar. P. C. J. 520; 13 l„d Dec. 
(n\ s.'- 1052 P. C. 

( 13)6 M.I.A. 395: \V. R. 8 i nolc] Sevestro 

2531/. 2 Sutli. P. C. J . 29; 1 Sar. P. C. \ ^52: 10 e’ 
R. 147 (P. C.) ‘ * 1 J 


(16) S I. A. 8; 0 C 843; 8 C E. R. 361; 4 Stioino 

I,. R. 81; 4 Sar. P. C. J. 210; 5 I ml. J„ r . ? 

Ind. Dee. (N. sd 545 (P. C.). 3 

(17) 25 Ind. Cas. 84; 20 C. J,. J. 21; 19 C \Y X 
313. 

(i 8) 53 H'd. Cas. 654. 30 C . J„. J. 5 r»; >3 C. V X. 

! 025. 

(19) 22 Ind Cas. 304; 19 C. W. X. So 

(20) 74 Ind. Cas. 604; 27 C. \Y. N. 30><>], W 
478; 2 U. P. L. R. (P. C.) 92; (1922) A. I. R. (p. C.) 
3 °?; (1922) M. \V. N. 804; 2 1 A. h. J. 2S2 (P. C.). ' 
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iugly that the Subordinate Judge has cor¬ 
rectly found that there was legal necessity 
for the moitgage and that the creditor 
satisfied himself as to the existence of ne¬ 
cessity by proper and adequate enquiry. 

In view of our conclusion upon the ques¬ 
tion of legal necessity and the enquiry, 
it is not necessary to deal at length with 
the point raised in the sixth issue, namely, 
the legal effect of the Anumitl Pa fra al¬ 
leged to have been executed by Kamal 
Narain in favour of Parmeshwari on the 
25th December 1853. It cannot be 
disputed that such a document was in 
fact executed. Indeed, the plaintiff insti¬ 
tuted the suit of 1861 for recovery of poss¬ 
ession of the estate of his maternal uncle 
upon cancellation of the A nii mati Putra. 
The main question in controvers}' is whe¬ 
ther the contents of the Anumati Paira 
have been proved by legal evidence. There 
were two Amitmli Patras executed by 
Kamal Narain, one on the 9th March 
1851 in favour of his wife Sonamoni, the 
other on the 25th December 1853 in favour 
of Parmeshwari whom he married after 
the death of Sonamoni. The second 
document incorporates in substance the 
terms of the first. Both these deeds were 
produced in the litigation of 1861. Since 
then the originals have disappeared; but 
copies are in existence and have been pro¬ 
duced. As to one set of copies, the ques¬ 
tion has been raised whether they are copies 
of copies and consequently inadmissible 
under the provisions of the Indian Evi¬ 
dence Act. As to another set, no such 
difficulty, however, arises, and we accept 
the allegation of Umes Chandra Sarkar 
that he made accurate copies from the 
originals. We also accept the version of 
Aswini Kumar Banerjee who was able to 
narrate the contents from memory. There 
is further no doubt that the Subordinate 
Judge has correctly held that the plaintiff 
has withheld the copies which he obtained 
when the suits of 1915 "'ere compromised. 
It is significant that the Registration Office 
at Mymensingh was destroyed by fire 
in 1917. and the plaintiff probably was 
under the impression that as the records had 
been burnt, a certified copy could no longer 
be procure ! from the Registration Office. 
He was evidently not aware that accurate 
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copies were In existence and were accessible 
to the defendants. There is, in our opinion, 
ample evidence, oral and documentary, 
as to the contents of the Anumati Pam s. 
As regards their legal effect, the plaintiff 
appears to have correctly appreciated the 
situation in the suit of 1861, when he as¬ 
serted that the stipulation contained in 
the Anumati Patra was that if Parmeshwari 
did not take a son in adoption, the prop¬ 
erty would pass into the hands of the 
defendants in that litigation. There is 
really no room for argument on the terms 
of the A numalt Paira that if the widow 
should die without taking a son in adop¬ 
tion, the estate would vest entirely in the 
family idols, whose worship would he 
managed by the shcbaiis specified. The 
plaintiff is not in the line of shebals, and 
in this view the present suit is liable to 
dismissal as instituted by a person no 
way interested in the estate. We need 
not, however, discuss the matter further 
from this point of view nor investigate the 
position, if the Debutter should turn out to 
be, not a dedication of the completest cha¬ 
racter but rather the creation of a reli¬ 
gious charge: Jagadindra Nath Roy v. 
Hemanta Kumari Debi (21). We hold ac¬ 
cordingly that the Subordinate Judge has 
rightly dismissed the suit and this appeal 

must be dismissed with cost?. 

w . c. A. Appeal dismissed. 

(21) 31 I. A. 203; 32 C. 129; 8 C. W. N. Scg: 6 
Bom. L. R. 765; 1 A. L. J. 585: 8 Sar * pc * J- 6 ^ 8 
(P. C.). 
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PPEAL FROM THE MADRAS HIGH COURT. 
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Present:—- Viscount Cave, Lord Shaw, 
/0 rd Phillimore, Sir John Edge, Kt., 
and Mr. Ameer Ali. 

L. OPPENHEIM and Company- 
Plaintiffs—Appellants 
versus 

MAHOMED HANEEP, deceased 
—Defendant—Responds nt . 

Arbitration— Agreement to refer to arbitration 
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in England — Award—Judgment on award in 
default—Suit on judgment, whether maintainable in 
India—Suit on award — Irregularity in procedure, 
whether good defence. 

By a contract in writing made in London the 
parties agreed to refer any differences arising 
out of their transaction “to arbitration in London 
in the usual manner'* and to abide by the award. 
Differences having arisen the dispute was referred 
by the plaintiff to an arbitrator in London. The 
defendant did not, however, take any part in the 
arbitration and the artitrator gave his award in 
favour of the plaintiffs who recovered judgment 
in an English Ccmrt and then brought the present 
suit to recover the amount: 

Held, (1) that the action upon the judgment 
could not be maintained as the judgment had been 
entered in default of appearance and the action 
had not been tried on the merits; [p. 618, col. 2.] 

(2) that the suit was, however, maintainable on 
the award and any defence on the ground of 
irregularity not appearing on the face of the 
award was excluded by the law by which both 
the parties had agreed to be bound, [p. 618, col. 2.] 

Appeal from the judgment and decree of 
the High Court (Sir John Wallis, C. J., and 
Napier, J.J dated the 6th November 1918, 
in its Appellate Jurisdiction, reversing 
a decree of the Court in its Original Civil 
Jurisdiction. 

Messrs. DeGruyther , K. C., and Harold 
Morris, K. C., for the Appellant. 

JUDGMENT. —This is an appeal from a 
decree of the High Court of Judicature at 
Madras, in the exercise of its Appellate 
Jurisdiction, allowing an appeal from a 
decree made by Coutts-Trotter, J., in the 
exercise of the Oridinary Original Civil 
Jurisdiction of the same Court. 

The appellants are merchants carrying on 
business in London, and the original re¬ 
spondent (who has died during the pendency 
of this appeal and is represented by the pre¬ 
sent responder ts) was 0 merchant carrying 
on business in Madras. 

By a contract in writing made in Loudon 
and dated 23m October 1913. the appel¬ 
lants bought from the respondent 20,000 
tanned Madras sheep skins of a speci¬ 
fied quality to be shipped to the appel¬ 
lants in London. The contract contained 
the following clause:—“Any difference- 
arising out of this contract, failing amicable 
adjustment to be submitted to arbitra¬ 
tion in London in the usual manner, 
and the award of such arbitration to be 
final and binding on both buyer and seller." 

Certain skins were shipped to London, 
and the appellants paid to the respondent 
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£*,495 15 s - 4 ^- in aspect of those skins: 
When the skins arrived in London, the ap¬ 
pellants alleged that they were of inferior 
quality and refused to accept de¬ 
livery. They were ultimately sold, with the 
consent of the respondent, at the price 
of £124? 15s, o d. thus leaving a deficiency 
of £253 5s. 4 i. which" the appel¬ 
lants demanded from the respondent and 
which the respondent refused to pay. There¬ 
upon the appellants, in pursuance of the 
arbitration clause contained in the contract 
and of the English Arbitration Act, appoint¬ 
ed Mr. R. H. Pringle as arbitrator’ on their 
behalf in the difference which had arisen, 
and caused the respondent to be served at 
Madras with a notice dated 3rd February 
1916, whereby they informed him of the 
appointment of Mr. Pringle and required 
him, within seven days from the service of 
the notice to name to the appellants u r their 
agents in Madras an arbitrator to act on 
their behalf in London in the matter of 
the difference which had arisen, the notice 
stating that otherwise the difference would 
stand referred to Mr. Pringle alone as 
sole arbitrator. The respondent re¬ 
fused to appoint an arbitrator to act on 
his behalf or to take part in the arbitration; 
and thereupon Mr. Pringle, at the request 
of the appellants, proceeded with the ar¬ 
bitration. He gave no opportunity to either 
party to appear and give e\idenee before 
him, but, having read the contract 
and correspondence aiul inspected 
the skins, he made his award in writ¬ 
ing dated nth July 1916, and thereby 
awarded that the respondent should pay to 
the appellants the sum of £ 258 55. gd., 
with interest and costs. 

O.i the 15th July 1916, the appellants 
brought an action in the King's Bench Divi¬ 
sion. of the High Court of Justice in England 
for the amount payable under the award’ 
and, the writ of summons having been served 
by leave upon the respondent at Madras 
and no appearance having been entered 
the appellants, on 28th November ioif/ 
recovered judgment against the respondent 
lor the sum of £ 286 25. gd., being th~ 
•mount ot the award with some iat r^t 

nd costs. 

Ti e appellants then brought the suit out 
>1 which this appeal arises a- bvl t!-~ re¬ 
spondent in the High Court of Judicature 
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ot Madras, claiming the sum of £286 2 s. 9 d., 
due under the judgment of the King’s 
Bench Division, or in the alternative 
£ 263 10s. 9 d., being the amount of the 
award and costs, with interest, or as. a 
further alternative £ 253 5s. 4 d., being 
the loss on the contract. The respondent 
pleaded (among other pleas which are not 
now material) that the. judgment of the 
High Court of Justice in London was not 
binding upon him. as it was not given on 
the merits*, tint the claim under the con¬ 
tract was barred by limitation, and as to 
the award, that it was not binding upon 
him, as no notice was given to him by the 
arbitrator that he was proceeding to ar¬ 
bitrate. 

The suit was heard by Coutts-Tr otter, 
J. f who held that, having Tegard to the 
decision of this Board in Kcynier v. Vis- 
w.'inatham Rcd.ii (1), the action upon the 
judgment could not be maintained, as 
the judgment had been entered in default 
of appearance and the action had not been 
tried upon its merits, and that the claim 
under the contract was statute-barred. 
This part of the judgment has not been 
challenged and need not be further refer¬ 
red to. With regard to the award, the 
learned Judge in a lucid judgment held 
that the plea of want of notice could rot 
be raised by defence in the suit. After 
observing that the grievance of the re¬ 
spondent was more imaginary than leal, 
the award having been made by a commer¬ 
cial man who took the commercial docu¬ 
ments with which he wus familiar and saw 
the goods and gave his opinion on the spot, 
he added that if the objection could have 
been raised in the proceedings he would have 
felt constrained to give effect to it. But 
lie referred to Thorburn v. Barnes (2) 
as a complete authority for the proposition 
that according to the English Law any 
objection relating to an irregularity in 
bringing an award into existence must 
be t ■ken by motion under the Arbitration 
Act, 1889, to set aside or remit the award, 
and if not so taken could not be raised by 
way of defence to an action on the award. 

(1) 38 Ind. CaS. 6831 40 M. 112 (P. C.); 44 J- 
A. 6 1 15 A. L. T. 92 5 21 M. L. T. 78 j 32 M. L. J. 
35 • 5 I. W. 342 : 19 Bom. L. R. 206; 21 C. W. N. 
358; 25'C. L. J. 2335 10 Bur. L. T. 175. 

(2) (1867) 2 C. P. 384*36 I/. J.C.P. 1841 16 I,. T. 
io] 15 W. R.623. 


He, therefore, held that the defence that 
the award was tarn :e_ wit.a ^regularity by 
the fact that the respondent had not had an 
opportunity of being present at the arbitra 
tion was not open to him in the suit. An 
application having been made by Counsel 
for therespondent to treat the written state 
mentasan application to the Court at 
Madras to set aside the award, the learned 
Judge held that he had no jurisdiction to 
entertain such an application, adding “How 
a Judge in Madras is supposed to have 
jurisdiction to upset an award made by an 
arbitrator in London passes my compre¬ 
hension, and it is perfectly clear that the 
Court which is given jurisdiction by the 
English Act is the English Court.” 

He added that even if he had had juris- 
dictio he would have declined to exercise it. 

Against this judgment an appeal was 
brought and was allowed by the Appellate 
Division, the learned Judges of that Division 
holding that the ‘ rule in Thorburn v, 
Barnes (2) did not apply in India. There¬ 
upon the present appeal was brought. 

In their Lordships’ opinion Coutts- 
Trotter, J., came to the right decision and 
this appeal should succeed. The contract 
of 23rd October 1913, was made and 
was to be performed in England; and 
the arbitration clause provided for an 
arbitration which was to take place in Lon¬ 
don and in accordance with English Law 
and procedure. Under that law, y 
which both parties agreed to be bound 
anv objection to an award on the 8 ro “ n( ! 
of misconduct or irregularity °n the par 

of the arbitrator must be taken by motion 

to set aside or remit the award a ^‘ f,lot 
so taken cannot be pleaded m answer to .an 

action on the award. In P time 

no such motion w^ade^thiutte^me 

“ujreme’court; England, or at all, 
and accordingly the award became as fully 
. • Aina nn both parties as 11 it had 

been incorporated in the contract No 

doubt any defence going to the root of the 
award—for instance, that the arbitrator 
had no jurisdiction or that the matter was 
tainted with fraud- could have been plead¬ 
ed in the suit; but a defence on the ground 
of irregularity not appearing on the face 
Of the award was excluded by the law by 
which both parties had agreed to be bounds 
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On this view of the case the Indian 
Law as to arbitration is irrelevant, and their 
Lordships accordingly express no opinion 
on the question whether if the arbitration 
had taken place in India the defence on the 
ground of irregularity could have been 
pleaded. It is plain that the Indian Court 
could not set aside an English award on 
that ground. 

In order to prevent misconception, it 
appears desirable to acid that it was not 
pleaded or contended at any stage of the 
proceedings that the award had merged in 
the English judgment, and accordingly 
their Lordships do not deal with that 
point. 

For the above reasons their Lordships 
will humbly advise His Majesty that this 
appeal should be allowed, and that the 
order of Coutts-Trotter, J., should be 
restored, the respondents to pay the costs 
in both Courts in India and the costs of 
this appeal. 

k. s. d. & z. k. Appeal allowed . 

Solicitors for the Appellants:—Messrs. 
Morris , Veasey & Co. 


PATNA HIGH COURT. 

Second Civil Appeal No. 761 or 1920. 

November 7, 1922. 

Present: —Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Ross. 

RAMCHARAN SINGH— Defendant 

—Appellant 
versus 

SHEO DUTTA SINGH— 
Plaintiff—Respondent. 

Court-Fees Act ( VII of 1870), s. 7 (xi) (cc) — 
** Tenant,” meaning of—Suit to eject —Thikaclar 
after expiry of lease, position of —■ Court-fee. 

Section 7 (xi) (cc) of the Court-Fees Act relates 
to suits for the recovery of immoveable property 
from a person who has been a tenant but whose 
tenancy has expired and who is holding over even 
against the will of his lanlord. [p. 620, col. 2.] 

The clause refers to all cases where the landlord 
seeks to recover the property from a person who 
has been his tenant and whose tenancy has come 
to an end or where the landlord by reason of 
some breach of covenant is entitled to rc- 
enttr. [p. 620, col, 2.] 


The word "tenant" in section 7 (xi) (cc) of the 
Court-Fees Act, includes a person to whom the 
description would apply immediately before the 
commencement of an ejectment suit but whose 
tenancy has terminated ' entitling the landlord 
to eject him. [p. 620, col. 2.] 

A suit by a landlord to eject a tenant who was 
a thikadar but whose thikadari interest has expired 
and who refuses to quit, whatever the reason may 
be, comes within clause (cc) of paragraph (xi) of 
section 7 of the Court-Fees Act. [p. 620, ccl. 21 
p. 621, col. 1.] 

vSecond appeal from a decision of the 
Judicial Commissioner, Chota Nagpur, 
dated the 14th June 1920, affirming a 
decision of the Munsif, Chatra, dated the 
20th March 1920. 

Mr. Bankim Chandra De, for the Appel¬ 
lant. 

Mr. Sheonandan Rai, for the Respondents. 

JUDGMENT. 

Miller, C. J.—This is an appeal on behalf 
of the defendants from a decision of the 
Judicial Commissioner of Chota Nagpur, 
dated the 14th June 1920, affirming a 
decision of the Munsif of Chatra. 

The respondents are the jagirdars of 
Mauza Kedli Khurd. The appellant, Ram- 
charon Singh was, until just before the 
date of this suit, the thikadar of the mauza. 
The suit was instituted in 1917 to eject 
the defendant on the expiry of his lease. 
Several defences were set up by the appel¬ 
lant, the main one being that his interest 
had not terminated but was a permanent 
interest created by the predecessors of the 
plaintiffs. It is not disputed that the 
plaintiffs, who are the respondents before 
us, were the owners of the property and 
it is not disputed that the appellant was 
the thikadar. The only question between 
them with regard to that part of the case 
was whether the appellant had a permanent 
interest or merely a temporary interest 
which expired, as the respondents say, 
shortly before the institution of the suit. 
I11 addition to the main defence which 
was decided in favour of the respondents 
by both the Munsif and the Judicial 
Commissioner on appeal, whose decision 
on that point is not now questioned, the 
; ppellant raised a question which v.r-ut 
to the jurisdiction of the Munsif to try the 
suit. In filing their plaint the respondents 
treated the case as one governed 
by section 7, paragraph (*/), cJai.se (cc) of 
the Court-Fees Act. namely, a case for 
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the recovery of immoveable property from 
a tenant including a tenant holding over 
after the determination of the tenancy. 
The Court-fee payable in such a case is the 
amount of the rent of the property in suit 
payable for the year before the presentation 
of the plaint. Acting upon that they 
valued the suit at Rs. 300 which was one 
year's rent and treated it as a suit in which 
the Munsif had jurisdiction. The appellant 
questioned that course and said that the 
case was not governed by paragraph (*/) 
of section y, but came under one of the ear¬ 
lier paragraphs of the same section, namely, 
paragraph (r) , clause (c) or (d) and that it 
ought to be either fifteen times the net 
profits or the market value of the property 
in suit. Before us to-day it has been con¬ 
tended that the proper valuation for the 
purposes of jurisdiction ought to be the 
market-value of the property and that 
if the market-value is ascertained it will 
appear that the suit is one which ought 
to be valued at something over Rs. 1,000, 
the limit of the jurisdiction of the Munsif, 
and, therefore, the suit ought not to have 
been tried by the Munsif and ought. to be 
dismissed as being without jurisdiction. 

The first question to determine, and if that 
is decided in favour of the respondents 
it puts an end to this appeal, is whether 
the case is covered by paragraph ( xi) of 
section 7 of the Court-bees Act. That 
paragraph, in so far as it is material for the 
purposes of this case, reads as follows: 

"7. The amount of fee payable under 
this Act in the suits next hereinafter men¬ 
tioned shall be computed as follows : 
***** 

(xi) T11 the following suits between land¬ 
lord and tenant:— 

***** 

for the recovery of immoveable 
property from a tenant, including 
a tenant holding over after the 
determination of 0 tenancy; 
according to the amount of the rent of 
the immoveable property to which the suit 
refers, payable for the year next before the 
date of presenting the plaint." 

The appellant's contention is that in the 
present case he is not, upon the findings of 
£e lower Court, a tenant at all, and that, 
hisffcnancy having in fact terminated be- 

*"tllte institution of the suit, he is no 


(cc) 




more than a trespasser and the suit should 
have been valued for the purposes of 
jurisdiction as in other cases where a person 
seeks to recover immoveable property, 
namely, the market-value of the property. 
It is quite clear, to my mind, from reading 
the paragraph to which I have referred, 
that it relates to suits for the recovery 
of immoveable property from a person 
who has been a tenant but whose tenancy 
has expired and he is holding over even 
against the will of his landlord because, 
as pointed out by the learned Judicial 
Commissioner, it cannot be assumed that the 
clause only refers to cases where the tenant 
is holding over with the consent of his 
landlord. It can hardly be expected 
that provision would be made for cases 
of a suit for ejectment where the landlord 
really is consenting to the tenant remaining 
on. If he is consenting to the tenant re¬ 
maining and holding over, then it is hardly 
likely that he would bring a suit,so that one 
is driven to the conclusion that this clause 
at all events relates to some cases in which 
the tenancy has in fact come to an end and 
the landlord is entitled to re-enter. Once 
one arrives at that conclusion, I cannot 
help thinking that the clause was intended 
to refer to all cases where the landlord seeks 
to recover the property from a person 
who has been his tenant and whose tenancy 
has come to an end or where the landlord 
by reason of some breach of covenant is 
entitled to re-enter. The word ‘tenant' 
as there used seems to be to include a per¬ 
son to whom the description would apply 

immediately before the commencement ot 

the suit but whose tenancy has terminated 
entitling the landlord to eject him. If 

the section applies only to , ca f,! ^ er . e ,^ 
defendant is still the tenant of the landlord 
it is difficult to conceive any case to winch 
the section could apply except where the 
landlord is entitled to re-enter by reason 
of a breach of covenant or to cases where 
the landlord must necessarily fail. The 
majority of cases in which a suit to 
eject a' tenant is brought are cases where 
the tenancy ha.s terminated and the tenant 
refuses to quit and I consider that the word 
'tenant' as used in the section was intended 
to cover such cases. In my view the cir¬ 
cumstances of the present case, namely, 
a tenant who was the ihtkadar and whose 
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fhlkadari interest has expired but who re¬ 
fuses to quit, whatever the reason may be, 
comes within the clause ( cc ) of paragraph 
\xi) of the section, and that section applies 
where in such circumstances the landlord 
brings a suit to eject him. For these rea¬ 
sons I think that the decisions both of the 
Trial Court and of the learned Judicial 
Commissioner on appeal were right and 
ought to be affirmed and the appeal 
dismissed with costs. 

Ross, J. —I agree. 

m. d. j. & z. k. Appeal dismissed. 


Appeal against the judgment and decree 
of the Madras High Court (Sir John Wallis, 
C. J., and Napier, J.), dated the 12th 
November 1918, in Original Side Appeal 
No. 36 of 1916, affirming the judgment 
and decree of the High Court in its 
Ordinary Original Civil Jurisdiction 
(Kumaraswami Sastri, J.), dated the 27th 
March 1916, in Original Suit No. 207 
1915 . 

Sir George Lowndes, K. C., and Mr. A . M. 
Talbot , for the Appellants. 

Mr. Parikh, for the Respondent. 


PRIVY COUNCIL. 

Appeal from the Madras High Court. 

* March 9, 1922. 

• Present/-— Viscount Haldane, [Lord Phil- 
limore and Mr. Ameer Ali. 
GOPALA CHETTY, since deceased, 

AND ANOTHER—DEFENDANTS— 

Appellants 

versus 

VIJ AYARAGHAV ACHARIAR— Plaint¬ 
iff—Respondent. 

Partnership — Dissolution—Settlement oj accounts 
—Subsequent Jailing in of assets—Method of dis¬ 
posal. 

If a partnership has been dissolved and 
accounts have been wound up and each partner has 
paid what he has to contribute for the debts of 
the partnership and received his share of the 
profits the mutual rights and obligations 
having been thus all discharged, and then 
aotne item to the credit of the partnership 
which was either forgotten or treated as valueless 
by reason of the supposed insolvency of the 
debtor or of any other cause, afterwards 
becomes of value and falls in, it ought to be 
divided between the parties in proportion to their 
•hares in the original partnership, [p. 624, col. 1.] 
W“* on the other hand, no accounts have been taken 
and there is no contract that the partners have 
squared up, then the proper remedy when such 

13 to have the accounts of the 
partnership taken, [p. §24, col, 2 .J 


JUDGMENT. 

Lord Phillimore.— About the year 1908 a 
partnership was formed between Narasimha- 
chariar, the respondent Vijayaraghava- 
chariar, the appellant Gopala, now deceased, 
and the appellant Ethirajulu, who for the 
purposes of this appeal also represents 
the first appellant. Narasimhachariar hav¬ 
ing died in 1911 a suit was filed on 
15th November 1913 in the High Court at 
Madras by his adopted son against the re¬ 
spondent and the two appellants, praying 
for partnership accounts, and payment 
to him of his adopted father’s share. The 
plaintiff in this suit was, in some manner 
not now important to consider, settled with 
and retired from the suit and by an order 
of the High Court the respondent was 
transposed from his position as defendant 
and became plaintiff, continuing the suit 
against the other defendants, the present 

appellants. 

The suit came on for hearing before a 
Judge of the High Court on 26th February 
1915, when it was found that the part¬ 
nership had been dissolved before the death 
of Narasimhachariar, namely, in April 
1910, and that, therefore, the suit was bar¬ 
red by Art. 106 of Schedule I of the In¬ 
dian Limitation Act, 1908, which provides 
that a suit for accounts and a share of the 
profits of a dissolved partnership must be 
brought within three years of the date of 
dissolution. The respondent did not appeal. 
But on 30th April of the same j-ear he 
launched a second suit against the present 
appellants, -which is now in qticsion before 
their Lordships. 
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In this suit, after setting out tlie proceed¬ 
ings in the previous suit and admitting 
that he had become disentitled to claim a 
general account and the payment to him 
of what might be found due and payable 
on the taking of a general account, he said 
that the sum of Rs. 18,842 had been received 
by the appellants in various payments 
on various dates from debtors to the old 
firm, and he claimed his quarter share in 
this total sum. The appellants put in a 
written statement in which they denied 
that they had received any assets of the 
firm, said that if the accounts were to be 
taken the respondent would be found to 
be indebted to the firm, pleaded the Indian 
Limitation Act, and that the suit was 
barred by res judicata and certain other 
defences. The suit was tried before Kiuiu.ra- 
swami Sastri, J., who gave judgment 
on the 27th March 1916, deciding the bulk 
of the issues in favour of plaintiff, row res- 
pendent, and giving him a declaration that 
he was entitled to a quarter share of the 
amount cl aimed and ordering an account 
to be t -ken with a view to showing whether 
there was any set-off in respect of sums which 
might be due from the respondent to the 
appellants. By the schedule to the decree 
it appeared that approximately Rs. 11,000 
of the sum claimed had been received be¬ 
fore the institution of the first suit, and 
the whole of the balance before the decree 
in the first suit. The learned Judge 
held that though a general partnership 
account was barred by the Indian Limi¬ 
tation Act and by the decision in the 
first suit, there was nevertheless a right 
in a partner to sue his other partners for his 
share of the assets of the partnership, 
for which the period of limitation would 

be six years and not three; and that, there¬ 
fore, the second suit had been brought 
in time. The learned Judge came to this 
conclusion on the authority of certain 
cases decided in the High Court of Madras 
following earlier decisions in the High Court 
of Bombay. 

The present appellants appealed to th e 
High Court in its Appellate Jurisdiction* 
The appeal came on before Sir John Wallis, 
C. J., and Napier, J., and was dismissed, 
the learned Judges saving that they were 
pot prepared to go behind three Madras 


decisions to the effect, that a cause of action 
arises from the receipt after dissolution, 
of partnership assets by a former partner. 

They observed that these decisions ap¬ 
peared to proceed upon the view that the 
receipt of assets by a former partner 
after dissolution gives rise to a fresh cause 
of action. Otherwise, as they said, it would 
be quite impossible to distinguish tie de¬ 
cision in Knox v. Gye (j). It is from 
this dismissal that the present appeal 
is brought. 

Though in the opinion of the Appellate 
Judges the case o! Knox v. Gye\i) 9 unless 
it can be distinguished, would destro) 
the case ot the respondent it so happens 
that it is upon a reading of certain passages 
in the speeches of the noble Lords who took 
part in that judgment that the series 
of cases in the Bombay ar.d Madras High 
Courts, upon the authority of which judg¬ 
ment has been given for the respondent, 
proceed. It is, therefore, important . o 
begin the consideration of the law with 
a careful analysis of that case. 

Gye was lessee of the Covent Garden 
Theatre and for the prupose of the concern 
obtained in 1853 a considerable sum of 
money from one Thistlethwayie on terms of 
partnership. Thistlethwayte died in 1854 
making Knox his executor. Knox in the * 
second bill which he filed f which was 
the one that came under consideration in 
the House of Lords) contended that there¬ 
after he and Gye continued the partnership. 
In 1854 negotiatioi swere entered into with 
one Hughes for the temporary use of Her 
Majesty's Theatre, and a sum of £ 5 » 00 . 0 
was paid to Hughes in advance for this 
pu pose. Hughes did not carry out his 
share of the bargain. Gye sued h:m for the 

/c ooo and recovered judgment, but 

not succeeding in getting the money, 
he ultimately accepted, in 1862, the sum 
of 12 -00 by way of compromise. In 1050, 
the Co vent' Garden Theatre was burnt 
down and Gye took the Lyceum Theatre. 
In October 1864, Knox filed the bill agair.st 
Gye praying for accounts from the date 
of the original advance by Thistlethwayte 
for the winding up of the alleged partner¬ 
ship between Gye and Thistlethwayte, 

(1) (1871) 5 H.L.656I 42 L. J.Ch.231. 
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that Knox might have his share of the sum 
advanced by Thistlethwayte, inch ding a 
share of the money recovered or which 
ought to have been recovered from Hughes, 
and a snare of the profits of the partnership. 
The answer set up by Gye in substance 
• pleaded that Thistlethwayte’s share was 
confined to the business of the old Theatre, 
the whole capital of which was lost by the 
fire ! that Knox was not entitled to any ac¬ 
counts, that his rignts ,if any, arose at law 
and not in equity; and that whichever 
way they arose, the Statute of Limitation 
was a good answer. 

•The Vice-Chancellor, Sir William Page 
Wood, made a decree in favour of Knox, 
being of opi ion that the Statute of limi¬ 
tation did not appiy either as regards the 
money received from Hughes, which he 
treated as an equitable claim enforceable 
in equity, or as regards the share of Thistle¬ 
thwayte in the partnership, theStatutebeing 
prevented from applying to that part of 
the claim because of the fiduciary relation 
between Thistlethwayte and Gye, and by 
the fact that the money recovered from 
Hughes was received within six years be¬ 
fore the institution of the suit. 

On appeal the Lord Chancellor, 
Tord Chelmsford, reversed this decree. 
When the case came on for hearing before, 
the House of Tords the House was composed 
of Sir William Page Wood, now become 
Tord Hatherley, and Lord Chancellor, 
Lord Chemsford and Lords Westbury and 
Colonsay. At tue close of the appellant's 
case the House was opino i that the part¬ 
nership never extended to the Lyceum 
business, and Counsel for the respondent 
Were directed to confine themselves to 
the argument upon the Statute of Limi- 
^^ was apparently considered that 
if the Statute of Limitaton was to be ap¬ 
plied, therightof Knox accrued in Decem¬ 
ber 1854, upon the death of Thistlethwayte 
the partnership being dissolved by his death, 

and that the bill not being filed till 1864 
Was out of time, and with the possible 
exception of Lord Hatherley, the noble 
and learned Lords who composed the 
House held that the receipt of money 
from Hughes more than six y^ears after the 
partnership was dissovled did not take 
who case out of the operation of the Statute. 


If, therefore, the Statute was to be applied 
it constituted a good defence. The matter 
then remaining for decision was whether 
this was a case where equity followed the 
law, and consequently the relief was barred. 
This"was so held, Lord Hatherley dissenting, 
and the suit was accordingly dismissed. 

Now it will be observed that the sum 
of £2,500 was received within the statutory 
period, and its receipt was the receipt by 
Gye of a partnership asset. 

The case would seem, therefore, to be 
in point, and (the suit having been 
dismissed) adverse to the present 
respondent. But as the suit was one for 
a general account and not merely or even 
byway of addition to recover Knox’s share 
of the sum received from Hughes, and as 
there are i.i the speeches of the noble and 
learned Lords some passages where a case 
like the present is put by way of hypothesis, 
the decision in Knox v. Gye (1) need not be 
taken for the pruposes of the present judg¬ 
ment as laying down a final determination 

of the law on this point. 

Nevertheless, the observations in that case 
when carefully considered do not warrant 
the construction which has been put upon 
them by some of the Courts in India, but 
on the contrary warrant the conclusion to 
which, independently of authority, a little 

clear thinking leads. 

Lord Hatherley, for the purposes of his 
observations, takes the case of a partner¬ 
ship dissolved by death and an account 
being taken “that everything which could 
be ascertained had been then ascertained 
and adjusted, that the account was com¬ 
plete and that releases were given”—releases 
which as he says” could only go to the 
extent 0 f the claim that then existed against 
the surviving partner." He assumes that in 
that case an asset for which no allowance 
lias been nude falls in and is received bv 
the surviving ex-partner and he holds that 
in such a case the executor of the deceas¬ 
ed ex-partner could claim his share. 

Lord Col on say witn a similar train of 
thought speaks of a sum of money “ un¬ 
expectedly recovered.” 

Lord Chelmsford says: 

It was said that upon payment of the 
debt by Hughes a new right to sue accrued 
to the appellant. But the right to sue 
for what? The answer must be for an ac- 
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count. But that he was entitled to sue for 
all along, and the account must have in¬ 
cluded this very debt of Hughes, the receipt 
of which is supposed to have created 
a new right to an account.” 

It is true that there is, later on in lus 
speech, some rather vague language which 
may have led to his having been supposed 
to tike the view that even when part¬ 
nership accounts cannot be taken a suit 
may be brought for a specific item; but the 
whole tenor of his reasoning shows that he 
is contemplating the circumstances sup¬ 
posed by Lords Hatherley and Colonsay. 

Lord Westbury’s language is striking—he 
is not contemplating this particular case, 
but discussing the effect of the Statute 

of Limitation. He says:— 

“It will be asked whether the bar by Sta¬ 
tute can be greater than a release between 
the parties. In the answer to that ques¬ 
tion the nature of the release must be re¬ 
quired to be stated. If on an account stated 
a release is given, the release will be limited 
to that account, and will not bar the right 
of an executor to have an account of subse¬ 
quent receipts. But if the release be ot 
the right to an account altogether, then 
the release will be exactly equivalent to 
the bar here created by the Statute, and wiU 
bar all right whatever to claim the benefit 
of any subsequent receipt by the accounting 

party.” 

The rule of law then is the following: 

If a partnership has been dissolved and 
the accounts have been wound up and each 
partner has paid what he had to contri¬ 
bute to the debts of the partnership and 
received his share of the profits the mutual 
rights and obligations having been thus 
all discharged, and then it turns out after¬ 
wards that there was some item to the 
credit of the partnership which was 
either forgotten or treated as valueless by 
reason of the supposed insolvency of the 
debtor or for any other cause, which item 
afterwards becomes of value and falls in, 
it ought to be divided between the part, 
ners in proportion to their shares xn the 
original partnership. There is no reason 
why one should have it more than the 

The case will not often occur. If the debt 
is incurred to the firm and both the ex- 
partners are alive the debtor can only safe- 
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ly pay upon the receipt of both, for the-. 
agency of each for the other has ceased with*' 
the dissolution of partnership, and both re- i 
ceiving and being in possession each ; 
can insist upon his proper share. 

Lord Hatherley points out the most 
probable occasion when it would arise, 
namely, when one of the partners is dead 
and the debt has accrued at law to the 
surviving partner who thus becomes solely 
possessed of the former partnership item; ; 
and he says that in such a case the executors 1 
of the deceased ex-partner would have a * 
right to recover their testator's share from 
the ex-partner who has received the whole. 
It is not so certain that this partcular case 
would arise in India by reason of the pro¬ 
visions of section 45 of the Indian Contract 
Act, upon which section apparently different 
decisions have been given in the several 
High Courts in India. (See Sir *. Pollock s 
work on the Indian Contract Act, Second 
Edition, page 235). It is, however, 
possible to conceive of other cases in which 
this principle might have to be applied. A. 
partner might contract really for the part- . 
nersliip, but apparently as sole principal 
and in that capacity be the sole recipient 
of a partnership item. 


3.,rj 


At any rate, in all cases where for any 
reason it did occur that after the dissolution 
and complete winding-up of a partnership 
an asset which had not been taken into 
account fell in, it ought to be divided be¬ 
tween the ex-partners or their representa¬ 
tives according to their shares m the former 

partn^ship-e hoad> a0 acounts have 

been taken and there is no cons tact that 
the partners have squared up, then the ^ 
proper remedy when such an item falls in is 
to have the accounts of the partnership 
Uken * and if it is too late to have recourse - 
to that remedy then ft £ also too late to 
claim a share in an item as parti of^the 
partnership assets, and the plaintiff does 
not prove, and cannot prove that upon 
the due taking of the accounts he would 
be entitled to that share. It might well 
be the case that one of the reasons why 
no final balancing of accounts took place 
was that A owed the partnership so much 
money and that it was anticipated that P 
would hereafter receive a particular xteifl 
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* which would opefate substantially to 
balance the claim. 

The principle above set forth being rea¬ 
sonably clear and intelligible, it remains 
for their Lordships to discuss certain de¬ 
cisions in the Indian Courts. 

The first case on this matter was Day at 
Jairaj v. Khatav Ladha (2), decided in the 
year 1875. The judgment in that case 
rested upon other and incontrovertible 
grounds, but there were obiter dicta in 

* the course of the judgment which no doubt 

would help the present respondent. These 
obiter dicta were relied upon by Latham, 
J., in Merwanji Hormusji v. Rustornji 
Burjorji (3), decided in the year 1882. 
Tuat decisio i is, no doubt, in point and in 
favour of the respondent; but it is to be 
observed that it was largely based upon 
the obiter dicta in the previous case. 

The third Bombay case was Rivetl - 
Carnac v. Goculdas Sobhanmull (4). Candy, 
J., sitting as a Single Judge in the First 
Court criticized the previous Bombay 
decisions but said that he was bound by 
them. Accordingly, he held that though 
a claim for a general partxership account 
was barred by limitation a claim for a shire 
of moneys received* by the part.iersh'p 
within the periol of limitation was not 
birred; that the plaintiff was entitled to 
recover Hemabai's and GokuUlas* shares 
of the said money, and that the second de¬ 
fendant was entitled to set off against this 
his share of certain moneys receive l by 
the plaintiff as part of the assets of the 
said partnership. The High Court in appeal 
held that the respondent’s claim to 
an account of the partnership dealings was 
not barred by limitation because, u ider 
Section 17 of the Limitation Act (XV of 
1S77), when a person, who, if living, would 
have a right to sue, has died, the period 
of limitation is to be computed from tie 
tame when there is a legal represe ltitive 
cf such person capable of instituting the 
necessary suit, and gave the plaintiff a 
decree for the assets which he cluiinel. 
The case came ox appeal t> Her Majesty 
in Council in 189S, and is reported as B i 


wandas v. Riveit-CaYnac (5). . This .Board 
agreed with the decision of the High Court 
that the claim was not barred by the Limi¬ 
tation Act, but their Lordships thought 
that the decree given by the High Court 
was too wide, and directed an account to 
be taken of the partnership transactions. 
They made no observations on the par¬ 
ticular point now under consideration, and 
the case may be left out of consideration 
except to the extent to which it embodies 

the criticisms of Candy, J. 

Their Lordships now turn to the Madras 
cases. In Sokkanadha Vannimundar v. 
Sokkanadha Vannimundar (6), decided on. 
appeal by the High Court in 1904, the 
decision in Merwanji Hormusji v. Rustornji 
Burjorji (3), was followed as an authority 
and reasons were superadded why, in the 
opinion of the learned Judges, it was 
right. One passage may usefully be 
quoted: 

“Even on principle it would seem that 
this conclusion is the better one, for why 
should the fact that a suit for a general, 
account is no longer maintainable be used 
to secure to some of the ^ partners 
exclusively the benefit of realization of 
assets made under circumstances which raise 
no question of linrtation with reference 
to a claim strictly confined to a share 
of what was thus realized. Of course, to 
allow such a claim to be maintained with¬ 
out the defendant being at liberty to go 
into the whole accounts and, if i>ossible. 
defeat the plaintiff’s claim by showing 
that the net balance is against the plaint¬ 
iff would be quite unjust. The view 
we follow avoids such undesirable results 
while it secures to all the partners their 
fair and proper shares in assets with 
reference to which no question of lapse of 
time is capable of being raised under the 
law.’’ 

With great deference, this reasoning 
begs t’.ie question. How is it to be known 
that some of the partners would exclu¬ 
sively benefit by the realization of assets 
which come in after dissolution? To meet 
this objection the learned Judges assume 
that accounts may be taken and that they 


(2) 12 B.H. C.R. 97. 

(3) 6 B.628; 3 ind. Dee. (n S.) 874. 

( 4 I ...20 15; 10 Ini. D^c. (n. s.) 568. 
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liave done enough for the ex-partner who 

is sued in saying that he may 
have the accounts taken. But if the 
policy of the law be that after the 
period of limitation no accounts 
shall be taken for the excellent 
reason that materials for taking 
such accounts may have disappeared, 
it is not legitimate to say to the 
person sued, "Either jay on the 
fdoting that accounts have been taken 
which we know have not been taken and on 
the footing that all matters have been 
squared up between you and your partner 
when we have no knowledge that there 
has been any such sequaring up, or submit 
to that taking of accounts against which 
the Legislature has protected voir." 

Thiruvengada Mudaliar v. Sadagopa 
Mudaliar (7), also referred to in the judg¬ 
ment of the High Court in the case now 
under appeal, may be taken to be to the 
same effect. 

On the other hand, the Chief Court of 
the Punjab has expressed its inability to 
follow these cases, Nihal Devi v. Kishore 
Chand (8). 

Their lordships have no information as 
to the matter having come before the 
High Court of Calcutta. 

These decisions having been thus analysed 
appear to rest upon some obiter dicta which 
do not purport to exprpss Indian Law, 
but are the result of the construction which 
some learned Judges have put upon the 
decision of the House of Lords in Knox 
v. Gye (1), end inferences drawn from that 
decision, and except for the reasoning upon 
which their Lordships have .already 
commented in Sokkanadha Vannimundar 


v. Sokkanadha Vannimundar (6), to have 
ro other basis. As their Lordships have 
already pointed out, the obit.r dicta in the 
Bombay High Court are founded upon a 
misapprehensior of what took place in 

Knox v. Gye (1). ... 

The present cose is 0 striking illustration 
of the mischief which might result from 
following the conclusion at which the learn¬ 
ed Judges in the Court of Appeal have 
arrived. The very items for which the re- 

. spondent is now suing were actually items 

( 7 ) 7 Ind. Cas. 811; 34 M.112; (1910) M.W. N. 
446; b M, L. T. 231; 2u M. I.. J. 087. 

( 8 ) 8 Jnd. Cas. 999; 97 P. R. 1910; M 2 ” ^ • *• 
1310, 11 P» L.R* 191 


which would havfc come 11 to the account 

on his claim against the appellants 'for a ■' 
partnership account in the suit in which 
he failed. • '■ ' i(2 

As their Lordships have arrived at this *• 
conclusion, it is unnecessary to consider *> 
the further point raised oh behalf of . the ■ 
appellants that the dismissal of the previous’, 
suit constituted the bar of res judicata. 

Their Lordships will humbly recommend - 
His Majesty that the appeal be allow¬ 
ed and that the suit be dismissed and that * 
the appellants have their costs here and be¬ 
low. 

k. s. d. & z. k. Appeal allowed. . 

Solicitor for the Appellants:—Mr: Douglas 
Grant. • : • 

Solicitor for the Respondent:— Mr. John 
Joscelyn. \ 
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PATNA HIGH COURT. 

Civil, Revision Petition No. 337 of 1922. 

April 4, 1923. 

Present :— Mr. Justice Jwala Prasad .and 

Mr. Justice Ross. : 

Musimmxt INDERBANSI KUER— 

Petitioner 


versus 

SATNARAIN SINGH and others— 

Opposite-Party. • , 

Civil Pro a dure Code (Act V of Z 90 &)*** 73 > 
icope of—Execution of decree— Rateable disirtbu- 
ioti—Some judgment-debtors common to all decrees 

—Enquiry—Court, duty of 

When execution is sought of several decrees- 

ind some of the j udgment-debtors are common to 
aU the decrees rateable distribution among the 

several ^decree-holders ought to be allowed of the 

assets realised from the sale of properties belong-: 
iuTto the judgment-debtors who are common to, 
•li the deciees. [p* 629# col. 2.] , . ^ 

Das v. Shiva Cakshm ?«, 30 C. 5S3 : 7 
r W N \ u (F- B ), Nilmoni Dey v. Htra Lai 
' 3 U. Cas. 4*52: 27 C.L.J. 100, Bijoy. 

Kumar Addya v. Rama Path Batman. 43 Ind., 
Pas 715. Ram Chandra Naik Kolia v. Raghunath ^ 
Sarait S'nqh Deo t 46 Ind. Cas. 101 ; 16 A. L. J. 

5 5< ^Bafmer La writ & Co. v. Jadu Nath Banffjee, 
i 7 Ind. Cas. 64 \ ; 42 C. 1; 19 C. W. N 1202 Toola 
Rjm v. Ahhtl Gafur. 2, Ind Cas.476 ; 7 Bur. I#. 
C. 67, distinguished. 

Tfle provision contained in section 73 
^vil Procedure Code intends to give a substantial 
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Relief tt> the holders ‘ of decrees passed ngainqt 
the same judgment-debtor, and, therefore, even if 
the procedure is summary the consequences’ 
thereof are very material to the decree-holders 
and any enquiry that may be needed to give relief 
to the decree-holders should not be grudged by a 
Court, [p. 629, col. 2; p. 630, col. 1.] 

- Application against an order of the 
Sub Judge, Arrah, dated the 11th Septem¬ 
ber 1922. 

• • * • 

Mr. P. C. Rai, for the Petitioner. 

Mr. Mahabir Prasad ,for the Opposite 
Party. • • . „ • ■/, 

JUDGMENT* J 

, Jwala Prasad, J* —This is an applica-. 

tion against an order of the Subordinate 
Judge of Shahabad, dated the jith Sep¬ 
tember 1922, refusing the application of 
the petitioner for rateable distribution of 
the assets of the judgment-debtors realised 
in execution of two other decrees. Those 
decrees were obtained by the. opposite 
party Nos. 1 and 2, Satnarain Singh and 
Radna Prasad Singh, in Suits Nos. 84 and 
85, respectively, on the 1st and 9th March 

1922. Sitaarain Singh and Radha Pra¬ 
sad ingn levied execution in respect 01 
the aforesaid decrees in Execution Cases 
Nos. 68 and 69, and the properties of the 
judgment-debtors were sold on the 16th 
September 1922. The assets realised bv 
the sale of the properties were held by the 
Court. -The petitioner had obtained a 
money.decree on the 7th July 1922 in Suit 
No. $1 of 1922 against the judgment-debtors 
in the decrees obtained by the opposite 
party, Satnarain Singh and Radha Prasad 
Singh, in Suits Nos. 84 and 85 as well as 
against one Bankeshwar Prasad Suhu. 
The petitioner put her decree iu execution, 
on the 22nd July 1922 and her appli¬ 
cation for execution was actually regis¬ 
tered on the 8th August 1922, and the 
properties of the judgment-debtors were 
ordered to be attached on the 9th August 
1922. On the 7th September 1922 the 
petitioner put in separate applications in 
Execution Cases Nos. 6S and 69 for rateable 
distribution of the assets that were likely 
to be realised in execution of the decrees 
of tie opposite party. The Court, by 
its order of the nth September 1922, 
refused the application of the petitioner 
upon the ground tint Bankeshwar Pra¬ 
sad Sahu, a judgment debtor in the deeree 
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of the petitiQner,- was not a judgmentT 
debtor in the decrees of the opposite party 
iu Suits Nos. 84 and 85. The reason given 
by the learned Subordinate Judge for his 
refusal to grant the prayer of the petitioner 
under-:section- 73; of the Civil Procedure 
Code is that the judgment-debtors are 
not the same in the decrees of the petitioner 
and the opposite party, inasmuch as the 
number of judgment-debtors in the decree 
of the petitioner was seven whereas the 
number of judgment-debtors., in, the 
decrees of the opposite party was six. It is 
undisputed that six of the judgment-debtors 
are common in all the decrees in ques¬ 
tion. Bankeshwar Prasad Sahu, who does 
not appear as a judgment-debtor in the 
decrees of the opposite party, is son of 
Ramkishun Prasad Sahu, judgment- 
debtor in all the decrees. The judgment- 
debtors who are common in all the decrees 
As well as Bankeshwar Prasad Sahu who 
appears only in the decree of the petitioner 
were jointly and severally liable for the 
amount decreed against them in the de¬ 
cree of the petitioner. The assets realised 
ware from the properties .which belonged 
only to the judgment-debtors who were 
common in all the decrees. Therefore, 
the petitioner is entitled to a rateable 
distribution of the assets realised by the 
Court subsequent to the execution hav¬ 
ing been levied by the petitioner and held 
by the Court on the 16th September 1922.. 

The learned Vakil on behalf of the oppo¬ 
site party contends that section 73 of the 
Code has no application unless all the 
decrees passed are against all the judg¬ 
ment-debtors. In other words, lie contends 
that all the judgment-debtors in all the 
decrees in question must be identical. It 
is, however, conceded that under the corres¬ 
ponding provisions in section 295 of the old 
Code of Civil Procedure it was not essential 
that the judgment-debtors must,be identi¬ 
cal hi all the decrees concerned and that 
a decree-holder is entitled to a rateable 
distribution of the assets realised from 
the properties belonging to the judgment- 
debtors who are common in all the decrees 
though there may be other judgment- 
debtors in some of the decrees. Whatever 
doubts there might have existed wove 
cleared up by the decision of a n ull Bench 
ot the Calcutta High Court m the case 
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of G:nesh Das v. Shiva Lmshman (i) .• 
The principle of that decision seems to 
have beei adopted oy all the Courts in 
India. But the contention of the learned 
Vakil is that the addit'on of the word 
“ parsed " in section 73 of the present 
Code to the words that existed in the cor¬ 
responding section 295 of the old Code 
has in fact overruled the decisions of the 
Courts in India and has restricted the 
application of the section to cases where 
the judgme.it-deotors are identical in all 
the decrees concerned. Now, a mere pe¬ 
rusal of the words in the two sections will 
make it clear that there was no such in¬ 
tent on in the mi id of the Legislature. 
The passage in question in sect : on 295 
ran as follows:— 

“ For execution of decrees tor maney 
against the same judgment-debtor." 

Section 73 has simply added the word 
“ passed" between the words “ money" 
and "against" in the aforesaid passage. 
Section 73 says 

" for the payment of money passed 
against the same judgment-leotor. 

It appears to me that the change in 
the section Ins not in the least altered 
the sense thereof in the old Code, but has, 
on the other hand, made it clearer than 
what it was under the old Code. It has 
virtually given effect to the decision of 
the Courts in India in making it explicit 
that the decrees in execution must have 


been 

"for the payment of money passed 
aga 11st the same judgment-debtor," 

My attention has been drawn to certain 
autlnrit es in support of the contention 
that the word " passed " introduced in 
the old provision of the law has restricted 
the application of the section, but the 
authorities quoted do not go so far. In the 
case of Baimer Lawric & Co. v. Jadu Nath 
Binerjee (2), Mookerjee and Beachcroft, 
JJ. ; the decision was based solely upon 
the grouid that the judgment-debtor in 
bjth the decrees in question was not the 
sane person, and is no authority for the 
proposition that the section does not apply 
and no rateable distribution can be allow¬ 
ed of the assets realised from the judg¬ 


ment-debtors common in- all the 1 decreed 

concerned on the ground that in some' 
of the decrees there are judgment-debtors 
other than the common judgment-debtors. 
This is obvious from the following passage 
in that judgment:— 

"It is essential for the application of, 
the section that the decrees shbuld have 
been passed against the same judgment- 
debtor. This has been made clear beyond 
possibility of dispute by -the introduction 
of the word ‘passed * which did not find 
a place in section 295 of the Code of 1882. 
But, as already stated, the decree held by 
the opposite party, in execution of which 
the properties have been brought into 
Court, was passed against Dasarathi 
Mukherjee, while the decree held by the 
pet tioner was obtained against the firm 
of which Dasarathi Mukherjee was a 
partner, and is not shown to be capable 
of execution against him individually.” 

Rateable distribution was disallowed in 


hat case, because, in the view of the learn- 
d Judges, Dasarathi Mukherjee was not 
he same person as Dasarathi Mukherjee 
& Co. The same appears to be the ratio 
ieciiendi in the case of Toola Ram v.. 
Abdul Gafur (3), where the judgment- 
lebtors in the several decrees in question 
vere held not to be the same. The learned 
fudges, however, were of opinion that, 

‘ Where tfibre are several defendants 
n one decree and only some of thein m 
mother, rateable distribution h^ been 
it lowed so far as the interests those 
in both decrees are concerned Ita s 
ibservation is directly aga.nst tbe 
intention that the word passed « tT °* 
iuced in the section lias re * tnct * d . th r e 

application of it in any way. Now Muker- 
e P e P J , who delivered the judgment in the 

'aseof Baimer Lawric & Co. v.JaduNalh 
Banerjee (2), which is relied upon as an 
authority lor the contention of the learned 

"later in the case of Nilmom Dey 
, Hira Lai Das (4), observed thatthe judg- 
nent-debtors in the two decrees need not 
lecessarily be the same persons, provided 


(I) 30 C. 5S.1i 7 C. W. N. 414 (F. B.). 

(2j 27 Ind. Cas. 644: 42 C. 1; 19 C. \V. N. 1202. 


(l) 24 Ind. Cos. 476. 7 L. T. 67, 

U', 43 Iud Cas. 45-; 2 7 c * u J- Ko * 
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the decree is against the judgment-debtors 
in their representative capacity and tie 
estate concerned is the same. He express¬ 
ly rejected any suggestion to the effect 
that the section should be narrowly con¬ 
strued. He observes : “ We may add that 
we are not disposed to put a narrow con¬ 
struction upon the terms of section 73, 
so as to defeat the ends of justice." 
On the other hand, the view taken under 
the old Code was followed in the decision 
passed subsequent to the introduction of 
the new Code. In the case of Bijoy 
Kumar Addya v. Rama Nath Barman 
(5) their Lordships observed: “ Now 
from the language of section 73 of the 
Code of Civil Procedure and also from 
the decision of this Court in tie Full 
Bench case reported as Gonesh Das v. 
Shiva Lakshman (1), the authority 
6f which in our opinion has been in no 
way impaired by the insertion of the 
word ‘passed’ in section 73 of the 
new Code, in so far as the share due 
from the four judgment-debtors common 
to the two decrees are concerned, that 
application was a proper application:’’ 
vide also Ram Chandra Naik Kalia v. 
Raghunath Saran Singh Deo (6). The con¬ 
tention of the learned Vakil, therefore, 
is concluded by the recent authorities, 
and there is no room for any contention 
that section 73 is not applicable to the 
present case where six of the judgment - 
debtors are common in all the decrees 
and only one of them is in excess in the 
decree of the petitioner. To inv mind, 
the section itself is clear and to interpret 
it otherw se would work as a great hard¬ 
ship and would defeat the object of the 
section which entitles the decree-holders 
to rateable distribution of the assets held 
by the Courts in execution of any of the 
decrees. The section is imperative. It 
does not need any application by the par¬ 
ties for rateable distribution. Only an 
application for execution of the decree is 
necessary in order to obtain the benefit 
of it, and once an application has been 
made for execution the Court is bound 
to d stribute the assets rateablv among 

(5) 43 lad. Cas. 715. 

46 Ind, Cas ioij 16.A? b. J. 530; 
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the several decree-holders. The word ih 
the section is “shall." The learned Sub¬ 
ordinate Judge does not seem to have 
bestowed any consideration upon the point 
involved in the case. The authorities re¬ 
ferred to by me could be found in any 
annotated edition of the Code of Civil Pro¬ 
cedure and still the learned Subordi¬ 
nate Judge summarily disposed of such 
an important matter before him in a few 
lines which I quote hereunder:— 

“The above petition in the presence 
of Pleaders considered. It appears that 
thenameof one judgment-debtor (Bankesh- 
war Prasad Sahu) is in excess in 
the copy of the decree, hence no order in 
Execution Cases No. 68 and 69 of 1922. 
The number of judgment-debtors must 
tally with the number of judgment- 
debtors noted in the decree filed in Execu¬ 
tion Cases Nos. 68 and 69/33." 

This is the whole judgment of the learned 
Subordinate Judge. 

It is clear from the above order that the 
learned Suoordmate Judge was cognizant 
oi the fact that all the judgment-deptors 
except one were common in all the decrees 
before him and, therefore, the decrees were 
passed against the same judgment-debtors 
so lar as the common judgment-debtors 
were concerned and this brings the case 
within the letter of the section, and the 
assets held by the Court were realized by 
the sale of the properties of the same judg¬ 
ment-debtors in ail the cases and there 
was, therefore, no difficulty in allowing 
rateable distriDution of the assets among 
the holders or the several decrees. But, 
says the learned Vakil on behalf of the 
opposite party, there may be cases where 
an elborate enquiry mignt be needed in 
order to find out the shares ol the common 
judgment-deotors m the assets and in a 
summary proceeding such an enquiry could 
not be intended by the Legislature to be 
made.. The provision in section 73, how¬ 
ever, intends to give a substantial relief 
to the holders of decrees passed against 
the same judgment-debtor inasmuch as 
it enables all ot them to get the fruit 0 : . 
their decrees when money is realise! 
the execution of one of the deciees. There¬ 
fore, even if the procedure is suminruv 

the consequences thereof are very material 
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to the deeiee-hoMers and any enquiry 
that may ne needed in order to give reliet 
to the decree-holders should not be grudged 
by any Court. 

We, thereiore, set aside the order ot the 
Subordinate Judge and direct that he will, 
under section 73 ot the Code, give reliet 
to the petitioner Dy awarding his propor¬ 
tionate snare 111 the assets held bv the 

Court. 

The application is allowed with costs. 

Ross, J.--I agree. 

z. y., Application allowed . 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 5S 

of 1920. 

June 2, 1922. 

Present :—Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Cuming. 
CHARU CHANDRA PRAMANIK- De- 
. pendant No. 4— Appellant 

versus 

NAHUSH CHANDRA KUNDU and 

others —Plaintiffs— Respondents. 

Probate ami Administration Act (I 'of 1881), 

$5.4,12.14,15. 4 1 — Hindu Wills Act (XXI 

of 1870), s. 2 —Succession Act (A' nf 1865), 
s. 187— Suit by administrator to recover possession 
of debuttar property transferred by executor in 
breach of trust created by Will—Adverse possession 
— limitation Act (I A* of 1908), s. 10, Sch. I, 

A Hindu died in 1894 after executing a Will 
in 1889 by which he dedicated his properties to 
his family idol and appointed his two widows 
and his adopted son executor of the Will. The 
executors having neglected for a long time to take 
out Probate of the Will, the plaintiffs made an 
applicatiohin June 1916for Letters of Administra¬ 
tion with copy of the Will annexed alleging that 
the persons named in the Will as executors had 
wasted the estate, contrary to the provisions 
of the Will, and were consequently not likely to 
apply for Probate. In July 1917 Letters of 
Administration with ropy of the Will annexed 
were granted to the plaintiffs, in respect of the 
debuttar properties. In the meantime, the prop¬ 
erties had been sold and purchased in September 
roo5 by the defendants in execution of decrees 
obtained on the basis of mortgage-bonds executed 
in 1001 1»V tile son and widows of the testator 
in which the) professed to deal with the proper¬ 
ties as the heirs-at-law of the deceased testator 
without making any reference to the testamentary 


disposition made by him. In a suit instituted] 
in March 1917 by the, plaintiffs as shebaits and- 
administrators of the debuttar estate of the idol, 
for recovery of possession of the properties from ’ 
the defendants : , ’’ 

Held, (il that when Letters of Administration- 
with copy of the Will annexed were granted to the. 
plaintiffs' the Will was established from the date 
of the death of the testator, and with effect from 
that very date the disputed properties .having; 
become absolutely vested as debuttar in -the, 
deity, tile defendants had not acquired a title 
which could be supported in derogation of the ( 
debuttar created bv the testator; [p.' 633 » 


col. 2: p. 634, col. 1.] - 

{2) that with reference to section 187 ot inc. 
Succession Act, read with section 2 cl the 
Hindu Wills Act, the suit was not hound to tail, 
because no order for Letters ot Administration 
with copy of the Will annexed was in exastence 
at the date of its institution ; for,, so long as com¬ 
pliance with the section was prior to d ® cr ® e - 
the fact that it was after the institution ot the 
suit made no difference and the Court was fully 

competent to deal with the suit; 

(,) that Aits. 134 and t., 2 of the Schedule to 
the Limitation Act were equally inapplicable to 
the suit which was governed by Art. 144, wnicu 
again did not bar the suit as the debuttar had not 
been extinguished by adverse possession on tne 
part of the defendants. [p. 638. C0 J-.^i . 

P The first portion,of Art. 134 of the 

dule to the Limitation Act contemp ates a >mt 
to recover possession of immoveable p op y 
conveyed orbequeathed in trust and. afterwards 
transferred by the trustee for a valuable consi ^ er * 
ation. This refers to a case where the pansier 
by the trustee is accompanied by delivery or 
possession to the transferee so as to render possible 
and necessary, the institution of a suit for recover) 
of possession. The Article cannot be interpreteci 
to include within its scope a case where a simple 
mortgage is executed and the morgtgagor contin¬ 
ues in possession as before. The sec ° n J P° rt ‘ 0 t " 
of the Article is intended to provide 
where the defendant's vendor purports to transfer 
full ownership when in fact he has onl). a J » or 
gagee’s right to transfer ; it does not rctei to the 
case of a purchaser from a mortgagee of the 
interest of the mortgagee as mortgagee. The 
Article does not apply to forced sales in execution 

° f Dispossession within "the meaning of Art. 142 
of Schedule I to the Limitation Act implies the 
com in "in of a person and his driving out another 
from possession. Discontinuance of possession 
implies the going out of the person in possession 
and his being followed into possession by another. 

[p. 636, col. 2.] 

Tcrsons nominated by a teste tor to take out 
Probate of his Will and to carry out a religious 
trust created bv him arc persons in whom the 
estate becomes vested in trust for a specific pur¬ 
pose within the meaning of section 10 of the 
Limitation Act. They cannot by breach of trust 
continued fc.r a period of twelve years confer a 
statutory title on themselves in derogation or 
extinction of the trust. 
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above-mentioned deitySri SrilswarLakshmi 
Narayan Salgram. My heirs or representa¬ 
tives shall not have any claim, demand 


i The adverse possession of- a shebait in relation 
to ithe debuttar estate is fundamentally different 
,in quality from the hostile holding of a stranger 
claimant, and it would be unsound on principle 
-to tack together the possession of persons who 
t stand in, entirely different categories, [p. 638, 

'col. X.] . 

. Appeal against a decree of the Stib- 

* ordinate Judge, Nadia, dated the 22nd 
' December 1919. 

Babu Brojo Lai Chakraberty (with him 
JBabus Santimov Majumdar and Pramatha 
\ Nath Banerjee), for' the Appellant. 

Babu Ram Chandra Majumdar (with 
.him Babu Tarakeswar Pal Choudhury ), 
for the Respondents. 

« 

JUDGMENT. —The subject-matter of 
. the litigation which has led up to this 
appeal is property comprised in a religious 
endowment created for the benefit of a 
familv idol bv the Will of one Kali Prasanna 
'Pramanik. The Will was executed on the 
' 9th March 1889, and was registered on 
, the 7th June 1889. Pramanik died on the 
29th April 1894 leaving behind him three 
. widows, Brajamati, Gayatri and Dwarika 
Sundari and an adopted son, Hiranmov. 
The relationship of the members of the 
family will be gathered from the following 
pedigree:— 

* KALI PRASANNA PRAMANIK, 

died 29th April 1894. 


ist wife 
Brajamati, 
defendant. 


2nd wife 
Gavatri. 


3rd wife 

Dwarka Sundari, 
defendant. 


Hiratimoy, 
defendant, 
Musamtnal Indumati 

l_■ 


Narendra, 
p aintiff. 


I 

Dhireudra, 

plaintiff. 


The Will recited that the ancestral deity 
of the testator, Sdigram named Iswar 
Dakshmi Narayan, had been daily wor¬ 
shipped in his house for a long time, 
and then proceeded to make the following 
provisions for its perpetual sheba :— 

“ My ancestral and self-acquired immove¬ 
able properties marked (ka) and [kha) 
mentioned in the schedule below, shall, 
after my death, be debuttar property 01 my 


or right to or on all those properties ; 
neither shall all those properties be sold 
for the debt of. any one (of them) and no 
one shall be entitled to give away or sell 
the same and mortgage the same and none 
shall have any objection. Only from the 
income of the said properties, the sheba - 
and other ceremonies on the festival occa¬ 
sions of the said idol shall be performed 
for ever, according to the rules ii troduced 
by m^. If for any reason the said idol 
disappears, not being found out, then any 
one of the shebaits named below in the 
Will, in whose time the said untoward 
event shall take place, shall, on consecrat 
ing another Narayan Idol,- perform such 
sheba , festivities and other acts. And for 
the performance of all those acts, I appoint 
Srimati Brajamati Da si, my eldest wife, 
and Srimati Dwarika Sundari Da si, my 
youngest wife, and Sriman Hiranmoy Pra ¬ 
manik, my Damusyayan adopted son, these 
three persons, as shebaits executrixes and 
executor. Of these three persons, first 
my eldest wife Srimati Brajamati Dasi, and 
on her death my youngest wife Srimati 
Dwarika Sundari Dasi for her life time, 
and on their demise, Sriman Hiranmoy 
Pramanik with sons and grandsons and 
other heirs in succession, being managers 
in this manner one after another, shall 
carry on for ever, the sheba, etc., of the 
said idol, with the income of the said 
properties. The shebaits shall not be entitl¬ 
ed to take loans on account of Thakur 
sheba or for any other reasons; even if 
they do so, the said debuttar properties 
left by me shall not be liable for such debt, 
further, among the shebaits, if any of them, 
not dying in the order they have been 
named dies otherwise, in that case, who¬ 
ever among those shebaits shall be living 
shall carry on the sheba and festival cere¬ 
monies of the said Thakur. And after the 
death of Sriman Hiranmoy Pramanik, his 
sons, grandsons, and others in succession, 
being shebaits 01 the said idol, shall perform 
sheba and all other acts. God forbid, ii : 
during the life time of my eldest wife ox 
youngest wife or in the lifetime cf any' 
one of my wives, Hiranmoy dies without 
leaving sous or grandsons or a daughter 
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likely to have a son or daughter’s sons, 
°r without taking a son in adoption or with¬ 
out giving permission to his (Hiranmoy’s) 
wife to adopt a son, in that case my eldest 
wife, and on her demise my youngest wife 
appointing a sheba it of the said idol accord¬ 
ing to her wish, shall he entitled to make 
him, with sons, grandsons, and other heirs 
in succession, shcbails of the said idol ; 
thereto no sort of objection of any of my 
heirs and representatives shall be tenable 
and admissible. God forbid, if the shcbait 
cf the said Thakur be altogether extinct, 
contrary to the above-mentioned provisions; 
in that case, whoever among my neighbours 
shall be of good lineage, experienced and of 
good character and shall be living at that 
time, shall after appropriating Rs. 50 per 
annum for his personal allowance etc., 
carry on the sheba (service) and festivals 
of the said idol, with the whole of the re¬ 
maining amount of the income of the dc- 
butt'ir properties mentioned in this Will ; 
and if the shcbails or executor or executrixes 
mentioned in the Will commit any kind 
of negligence in carrying on the sheba, etc., 
of the said Thakur, any one bringing this 
matter to the notice of the Courts establish¬ 
ed by the Sovereign shall be entitled to 
have all those acts to be performed in their 
entirety.” 

No application for Probate of this Will 
was made till the 27th Jane 1905 when 
Indumati, the wife of Hiranmoy, applied 
for Probate on behnalf of her infant sons, 
Narendra and Dhirendra. On the 14th 
March 1906 the District Judge held on 
the evidence that the Will had been executed 
as alleged, but he refused Probate on the 
ground that the original Will was net 
produced before the Court and the appli¬ 
cation was not made by the persons named 
therein as executor and executrixes. On 
appeal to this Court, this order was con¬ 
firmed on the 27th February 1908 by Sir 
Francis Maclean, C. J., end Doss, J. 

01 the 26th June 1916 an application 
was made for betters of Administration 
with copy of the W ill annexed by one Ne.hus 
Chandra KundU and the two sons of Rirnn- 
moy, n. mely, Narendra and Dhirandia. 
The application recited that the persons 
named as executor and executrixes had 
wasted the estate, contrary to the provisions 
of the Will, and were consequently notlike- " 


ly to apply for Probate. The applicants 
accordingly sought to establish the Will 
so that the religious trust might be carried 
out, and they prayed that betters of Ad¬ 
ministration with copy of the Will annexed 
might be issued to them, limited under 
section 41 of the Probate and Administra¬ 
tion Act, to the debuttar properties, dn 
the 30th July 1917 the District Judge 
granted betters of Administration with copy 
of the Will annexed to the first petitioner, 
Nahus Chandra Kundu, alone, in respect 
of the debutUir properties. On appeal to 
this Court, the order was confirmed on the 
14th December 1917 by Fletcher and, 
Hilda, JJ. Meanwhile, on the 6th March 
1917, Nahus Chandra Kundu, Narendra 
Kumar Pramanik and Dhirandra Kumar 
Pramanik had instituted the present suit 
as shcbails and administrators to the &e~ 
but tar estate of the deity Lokshmi Narayan 
Thakur against persons in unlawful, posses¬ 
sion thereof. It is necessary at this stage 
to outline the history of the title of these 
defendants. 

On the 24th August 1901 Hiranmoy 
mortgaged to Bhaba Kali Roy one of the 
properties dedicated by the testator to the 
deity bakshmi Narayan Thakur. The mort¬ 
gagor professed to deal with the property 
as the heir-at-law of his deceased father, 
and no reference was made to the testa¬ 
mentary disposition made by him. On 
the 18th September 1901 Hiranmoy along 
with his adoptive mother and step-mother, 
executed a mortgage of the two endow¬ 
ed properties in favour of Mon0har Pa , 
and satisfied the first mortgage out ot the 
money thus raised. Here, again, the.mor - 
gagors purported to act as the heirs-at- 
law of Kali Prasanna, and no reference 
was made to his testamentary instrument. 
The mortgagee -instituted a suit in 1904 
to enforce his security and appears to ha\e 
obtained the usual mortgage-decree on the 
31st May 1904. The decree was executed, 
and at the sale which followed, Charu 
Chandra Pramanik and Digbejoy Pal be¬ 
came the purchasers of the two properties. 
The sale was confirmed on the 16th Sep¬ 
tember 1905 under section 3*6 of th e Civil 
Procedure Code of 1882. On the 14th 
February 1914 Charu Chandra Pramanik 
is said to have mortgaged the property 

purchased' by kiln to Ratneswdr Sarka 
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in the name of his wife, Krishna Mohini. 
The representatives of Mono her Pal 
(the mortgagee of 1901) of Charu Chandra 
Pramanik and of Digbejoy Pal (the execu¬ 
tion purchasers in 1905) and of Ratneswar 
Sarkar (the mortgagee from the execution 
purchaser Charu Chandra Pramanik) have 
all been joined as defendants. They have 
resisted the claim substantially on three 
grounds, namely, first, that the Letters 
of Administration cannot affect their rights: 
secondly, that the suit is premature, and, 
thirdly, that the claim is barred by limita¬ 
tion . The Subordinate Judge has negatived 
these contentions and has decreed the suit. 
The points urged on behalf of the defendants 
in the Court below have teen reiterated 
in this Court in support of the appeal. 

As regards the first point, the Subordinate 
Judge has held that the defendants have 
not acquired a title operative against the 
debutlar created by the Will. In cut opinion, 
this position cannot be seriously cotroveit- 
ed. Section 4 of the Probate and Ad¬ 
ministration Act provides that the executor 
or administrator, as the case may be, of 
a deceased person is his legal representative 
for all purposes, and all the property of 
the deceased person vests in him as such. 
Section 12 provides that Probate of a Will, 
when granted, establishes the Will from 
the death of the testator, and lenders 
valid all intermediate acts of the executor 
as such. Section 14 prescribes that Letters 
of Administration entitle the administra¬ 
tor to all rights belonging to. the intestate 
as effectually as if the administration has 
been granted at the moment after his 
death. Section 15 provides that Letters 
of Administration do not render valid any 
intermediate act of the administrator tend- 


granted Letters of Administration with the 
Will or with a copy of an authenticated 
copy of the Will annexed. It is plain 
that sections 14 and 15 of the Probate and 
Administration Act refer to cases where 
Letters of Administration have been granted 
to the estate of an intestate, where, on 
the other hand, Letters of Administration 
have been granted, not upon intestacy 
but with copy of the Will annexed, the 
first-portion of section 12 is applicable. 
This follows from the definition of the 
term “ Probate"' as contained in the inter¬ 
pretation clause. Section 3 lays down that 
“ Probate” means the copy of a Will certified 
under the seal of a Court of competent 
jurisdiction, with a grant of administration 
to the estate of the tetastor. The view 
we take is supported by the decision of the 
Judicial Committee in Chandra Kishore 
Roy v. Prasanna Kumar i Dasi (1). A 
similar view was adopted, without reference 
to the judgment of the Judicial Committee, 
in Rallabhandi Venkata Ralnam v. Raja 
Ram Mchan a Rao (2), where the decision 
of the House of Lords in Whicker v. Hume 
(3), was invoked in aid of the proposition 
that Frobateand Letters of Acmiristiati< n 
with copy of the Will annexed are conclr.su e 
evidence of the Jactum and validity of tie 
\\ ill, in the same way as Letters of Adminis¬ 
tration are conclusive of the intestacy of 
the deceased. In re Barrance , Barr once 
v. Ellis (4) In re Wernhcr , Wen:her v. 
Beit (5) Tour ten v. Flower (6). There 
is thus no esc* pe from the position that 
when Letters of Administration with cop y 
of the Will annexed were granted on tl e 
30th July 1917 the Will of Pramanik 
Was established from the 29th April iff 4 


ing to the diminution or damage of the 
intestate’s estate. Section 187 of the Indian 
Succession Act, which is not reproduced 
in the Probate and Administration Act, but 
.ismade applicable to the Wills of Hindus 
by section 2 of the Hindu W r ills Act, as 
amended by section 154 of the Probate 
and Administration Act, ordair.s that no 
right as executor or legatee can be establish¬ 
ed in any Court of Justice unless a Court 
of competent jurisdiction in British India, 
shall have granted Probate of the Will under 
which the right is claimed, or shall have 


fi) 0 Inch Cas. 122; 38 J. A. 7; 38 C. 327; i 5 
c \V. K. 121; 9 M. L. T. 71; (1911)2 M. W. N. 30; 

I * C. I.. T. 58; 8 A. L. J. 96; 13 Belli. L. R. 67; 
21 M . 1 -. J. 11 0 ; 4 Bv.x. L. T. 65 (P. C.). 

(2) 35 lull. Ccs. 85-1; 31 M. I,. J. 277; 4 E. W. 

7 A 8. 

(-) (18v ) 7 H. L. c. 124; 115 R. R. 70; 2g 

1.. J. Ch. 396; 4 Jui. '(N. *) < 33 ; 3i L.T. (o. ?.) 
319; Li E. R. 5 °* 

(j) (1 o 1 c) 2 Ch. 419:79 L. J. Ch. 544:103 
] T. 1C4; 54 S. J- e 5 i- 

(. ) (1918) i Ch. 339; 87 L. J. Ch. 255 unT 

on appeal (1918) 2 Ch. 82; £r L J Ch. :*>-*; Mo 

1.. T. 388: 62 S. J. 503; 34 T. L. U. 1. 

(6) (1735) 3 P* Wms. R, noj, 
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:‘-when the testator dies, and with effect 
frorathat very date,the disputed properties 
became absolutely vested, as debuttar , in 
'the deity, Is war Lakshmi Narayan. As 
•:the Subordinate Judge has pointed out, the 
: dedication was of the strictest character. 

; The debiittar was perfect and absolute; 

;.in other words, as Sir Arthur Wilson ob- 
■served in Jagadindra Nath Roy v. Hcmanla 
f- Kumar.i Debi (7), the dedication was of the 
, completest kind known to the law. The 

• properties were made expressly inalienable 

• and not liable to seizure for the personal 
debts of the heirs of the testators. The 
• devolution of the shcbaitship was, at the 
same time, carefully prescribed. The eldest 

■ wife, BrajaSundari.the junior wife, Dwarika 
Sundari, the adopted son, Hiranmoy, and 
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that when administrator has been clothed 
in this manner with authority by the Court 
his dealings with the effects of the deceased 
should stand good, notwithstanding a sub¬ 
sequent revocation of the grant. But it 
is worthy of, note that even, upon this 
question, the contrary opinion, namely, 
that the purchaser was not protected; 
although he might have taken in absolute 
good faith held the field for two centuries 
and a half from Graysbrook v. Fox (9), 
through Abram v. Cunningham fio), ..to 
Ellis v. Ellis (n), which were overruled 
by the Court of Appeal in Hewson v. Shelley 
(12), see also Debcndra Nath Dutt v. Ad¬ 
ministrator-General of Bengal (13), Craster 
v. Thomas (14), Creed v. Creed (15). 
We may add that the observations of North, 


•his lineal descendants, were successivly. J., in John v. John ( 16), relied on by the 


to o.ct as shcbaits. In the absence of all 
of them, the shebait was to be a neighbour 
of good lineage and good character, or a 
. competent person appointed by a Court 
. 0 f justice. It is thus manifest that, upon 
? the death of the testator, the ownership 
‘ in the dedicated properties vested in his 
ancestral deity, and neither his widows 
r n or his adopted son, could, individually or 
lointlv create a valid title by the mortgage 

• executed on the 18th September 19 >1. 
In this view, the foundation of the title 
set up by the defendants completely dis¬ 
appears. Their position is thus weaker 

. than that of the mortgagee in Hxatu Baksli 
Jamadar v. Debcndra Nath Sanyal (8), 
he took a security from an heir who after¬ 
wards became an administrator and yet 
found himself in peril. Nor can the present 
■suit be deemed analogous in principle to 
the well-known class of cases where it has 
been ruled that the revocation of Letters 
of \dministration, granted on the erroneous 
' assumption that a man has died intestate, 
does not entitle the executors, who obtain 
Probate of a Will subsequently discovered, 

• to impeach the title of a purchaser of a 
portion of the estate from the administrator. 

, a. grant of administration so made is now 
' regarded not as void ab initio but as void¬ 
able only and it follows as a corollary, 


appellant, do not assist his contention, 
for, in cases of real estate coming within 
the operation of the Land.Transfer Act. 
1897, in the absence of and until the consti¬ 
tution of a personal representative of the 
deceased, the legal estate devolves on the 
heir-at-law, and upon administration be¬ 
ing taken out the grant has the effect 
of vesting the land in the administrator 
by relation, so as to enable him to bring 
actions in respect of that property for 
matters affecting the same, subsequent 
to the death of the intestate ; In In the 
Goods of Pry sc (17). Nor can the appellant 
successfully invoke the aid of the familiar 
doctrine that if a trustee having the legal 
estate in fee simple, conveys trust property 
to a purchaser for value without notice 
of the trust, the beneficiary has no right 
in equity against such purchaser, as the 


A 


/~\ M I. A. V. '>2 C. 120; 8 C. W. \ T . 800; 
6 Bon,. I,. R. 7*5:* A. L. J. 585: 8 Sar. C. J. 

1 49 Iwd. C<\s. 53 2 » 2 9 C.-L. J. 58- > 


(15G5) 1 Plowden 275; 75 E- R . 419. 

(10) (1677) 2 Lev. 182; 83 E. R. 5°8. 

(11) (1905) 1 Ch. 613) 74 L* J- Ch. 296, 9 2 L. 

T 727; 53 W. R* & l 7 . 

(12) (1914) 2 Ch. 13: 83 L. J. Ch. 607; 110 L. 

T. 785:58 J- 397:30 T. L. R. 402. 

(13) 35 I- A. 109: 35 C. 955: i° Rom. L. R. 
648; 12 C. W. N. 802; 14 Bur.. L. R. 197: 4 M. L. 
T. 2i" 18 M. L. J- 3 ^ 7 : 8 C. !*• J* 94 (P* ^•)* 

(14) (1909) 2 Ch. 34 8 :78 L. J. Ch. 73»;x°i 
L. T. 66; 25 T. L. R. 659. 

(15) (1913) 1 Ir - R - 48. 

(16) (1898) 2 Ch. 573 at P- 57 $ °7 h. J. Cli. 
616; 79 L. T. 3^2; 47 W. R. 52; 14 T.L, R. 583. 

(17) (1904) P. 3 <>i ;73 L. J. P. 84190 I». L * 

747 '- • -■■■- .• - - • • : . 
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right of the beneficiary to the land is lost 
immediately on; such conveyance ; Manik- 
lal Atmaram v. Manchershi Dinsha (18). 
Here there was plainly no conveyance 
.of trust property by a trustee within the 
meaning of this rule. In this view, it is 
not material to discuss in detail whether 
Monohar Pal, the mortgagee of the 18th 
September 1901, and the persons who have 
successively derived title through him, 
could be regarded as purchasers for value 
without notice..' But we may add that we 
see no reason whatever to dissent from the 
fconclusion of the Subordinate Judge that 
these persons were aware of the Will and 
of the debuttar created thereby. We hold 
■accordingly that the appellant has not 
.acquired a title which can be supported 
in derogation of the dcbuttar created by the 
testator. 

v : As regards the second point, the appellant 
has,urged that the suit should be dismissed 
as premature, because the order for Betters 
of Administration with copy of the Will 
annexed was not made by the District 
vJudge till the 30th July 1917 and the 
Betters of Administration were not actually 
issued till the 25th February 1918. long 
•after the suit had been instituted on the 
:6th March 1917. Reliance has been placed 
. on O. VII, r. 4 of the Code of Civil Procedure, 

• 1908. which provides that where the plaint¬ 
iff sues in a representative character, the 

< plaint shall show not only that he has an 
-actual existing interest in the subject- 
' matter, but that he has taken the steps, 

• if any, necessary to enable him to institute 
a suit concerning it, and reference has been 
made to the decision in Balakrishnudu 

: v. Narayanasawmy (19). There has been 
- some divergence of judicial opinion upon 
this point, as appears from Manuel Louis 
‘ Kunha v. Jnana Coelho (20) and Creed v. 
Creed (15). But the question must be 
deemed to have been settled by the deci¬ 
sion of the Judicial Committee in Chandra 
Kishore Roy v. Prasannu Kumari Dasi 
(1). There, at the time the suits were 
instituted, no Betters of Administration had 
been granted, but pending the suits the 
widow obtained from the istrict Judge 

, (18) l B. 269; r Ind. Dec. (n. S.) 179. 

(19) 24 Iiid. Cas. 852; 37 M. 175. 

(20J 31 M. 187; 18 M. E. J* 158' 


a grant of Betters of Administration with 
the Will annexed. It was contended that 
the suits could not be maintained with 
reference to section 187 of the Indian’ 
Succession Act, which requires that, before r 
the right of a legatee can be established,! 
Probate of the Will shall have been granted.* 
The Judicial Committee held that, so long- 
as the compliance with the section was: 
prior to decree, the fact that it was after the 
institution of the suits made no difference.' 
and the Court was fully competent to deal 
with the suit. The same view was adopted 
by the Judicial Committee in Soona Mayna 
Kena Roona Meyappa Chetty v. Soona' 
Navena Suppramanian Chetly (21). A simi¬ 
lar view had been adopted before these 
decisions of the Judicial Committee in- 
the cases of Baroda Prosad Banerji v; 
Gajendra Nath Banerji (22), Cham Chandrct 
v. Sarat Chandra Singh (25) and Jamsetjt. • 
Nassarwanji v. Hirjibhai Navroji (24). Re? 
ferencem y also be made in this connection 
to Pattan v. Pattan (25), Easton v. CarteY 
(26), Webbv. Adkins (27), Newton v. Metro* 
poliian Ry. Co., (28), Tarn v. Cimmercial 
Banking Co. of Sydney (29), Fell vi 
Lutwidge (30), Horner v. Horner (31 )r, 
Bateman v. Margerhon (32) ; we Mod 
accordingly that there is no substance 
In the contention that the present suit 
must fail, because no order for Betters 
of Administration with copy of the Will 
annexed was in existence at the date of 
its institution. 

* 

(21) 35 Itnl. Cos. 323; 43 t. A. 113: 20 C. W. 
N. 833; (iqi6) 1 M. W. N. 4551 1* Bom. L. R. 
642: (1916) 1 A. C. 603; 85 I/. J- P. C. 179; 114 
L. T. 1002 (P. C.). 

(22) 1 Ind. Cas. 280; 9 C. B. J. 38>; 13 C. W. X. 
557. 

(23) 8 Ind. Cas. 87: 12 C. B. J. 537 * 

(24) 19 Ind. Cas. 406; 37 B. 158; 15 Bom. B. 
R. 192. 

(25) (1834) 1 Ale. & Nap. 493. 

(26) (1850) 5 Ex. 8; 1 B. M. & P. 222; 19 B. 

J. Ex. 173; *55 E. R - 4 - 

(27) (1854) 14 C. B. 401; 2 Com. B. R. 202:23 
B. J. C. P. 96: 2 W. R. 225; 22 B- T. (o. S.) 20c; 
139 E. R. 165; 98 R.R. 674. 

‘ (28) (1861) 1 Dr. & Sm. 583; 8 Jur. (x. s.) 738: 
5 L. T. (s. s.) 542; 10 W. R. 102; 127 R. R. 223; 
62 R. R. 501. 

(29) (1884) 12 O. B. D. 294; 50 B. T. r 
32 \V. R. 492. 

(30) ( 171 °) Barn. C. 320127 E. P..O62. 

(3 1 ) (1854) 23 B. J. Ch. 10; 2 W. R. <*/. 

(32) (1848) 6 Hate 49O; 67 R. R. i20o. 
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As regards the third point, the Subordinate 
Judge has held that the suit is not barred 
by limitation. It is not disputed that the 
question of limitation must be answered 
with reference to one or other of three 
provisions, namely, Arts. 134, 142, 144 

of the Schedule to the Indian Limitation 
Act. Article 134 provides that a suit to 
recover possession of immoveable proper¬ 
ty conveyed or bequeathed in trust or 
mortgaged and afterwards transferred by 
the trustee or mortgagee for a valuable 
consideration, must be instituted within 
twelve Years from the date of the transfer. 

The second portion of this Article has plain¬ 
ly no application to this case, as it is intend¬ 
ed to provide only for a case where the 
defendant’s vendor purports to transfer 
full ownership when in fact he has only 
a mortgagee's right to transfer ; it does not 
refer to the case of a purchaser from a 
mortgagee of the interest of the mortgagee 
as mortgagee 1 Rzgo v. Abbu Bean [ 33 )» 

Chandan Singh v. Jhuraii Singh (34), Kamta 
Prasad v.Bakar All (35), Ruji Raiv. Wall 
Muhammad (36). The appellant is conse¬ 
quently restricted to the first portion ol 
the Article which contemplates a suit to 
recover possession of immoveable property 
conveyed or bequeathed in trust and after¬ 
wards transferred by the trustee for a 
valuable consideration. This clearly refers 
to a case where the transfer by the trustee 
is accompanied by delivery of possession 
to the transferee so as to render possible 
and necessary the institution of a suit for 
recovery of possession, for instance, in cases 
o f sale usufructuary mortgage, lease and 
exchange. The Article cannot be inter¬ 
preted to include within its scope a case 
like the present, where a simple mortgage 
was executed and the mortgagor continued 
in possession as before. We need r.o 
conseqiientlv discuss whether the mortgage 
of the 18th September icoi could be 
treated in the circumstances of tins case, 
as a transfer by a trustee within the meaning 
of Art. 1^,4. It is further plain that the 
purchase * by the appellant, who bought 
at the execution-sale on the 9th March 
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2 1 M. . Si: ^ lad. Dec. (N. S.) j 6 ?. 

\ \v. N. (lX*I) 75; 2 Iud. Dec. (n.s.) 505. 
.'Ill A W. "N. liXXi) i--l 2 bid. Dec. (n. s.) 652; 
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1905, can m no sense by treated as a transfer 
by the trustee under Art. 134 ; for it is 
well settled that the Article does not apply 
to forced sales in execution of decrees: 
Ahamed Kutti v. Raman Nambud 1 (37)’, 
Kalidas Mulick v. • Kanhaya Lai (38)', 
Sheo Nath Singh v. Mahipal Singh (39), 
Kannusami Thanjirayan v. Muthusabit 
Pillai (40). It is also worthy of not£ 
that if the purchase by the appellant at 
the execution-sale could be treated as a 
transfer governed by Art. 134, the suit 
would not be barred, as the execution-sale 
took place on the 9th March .1905 and 
the suit was instituted on the 6th March 
1917. There is thus no escape from the 
conclusion that Art. 134 cannot be 
applied to the facts of this litigation to 
ensure the dismissal of the suit as barred 

by limitation. 5 

It is clear that Ai-tv- 142- is equally 

inapplicable to the events which have 
happened. That Article provides that a 
suit for possession of immoveable property, 
when the plaintiff, while in possession of 
the property, has been dispossessed or .has 

discontinued the possession, must be institut¬ 
ed within 12 years from the da-te of the 
dispossession cr discontinuance.. Disposses¬ 
sion implies the coming in of a person 
and his driving out another from possession. 
Discontinuance of possession implies/the 
going out of the person in possession and 
his being followed into possession by an 
other. The plaintiffs in the case before us 
were never in possession ar.d cannot.: ce 
sr.id by any stretch of language to have 
been dispossessed or to have discontinued 
Dos c e c sion while they were in possession 
the disputed property. The original 
owner was admittedly in possession up to 
?he time of his death. The plaintiffs derive 
their title from the Will cf the testator 
and seek to recover possession cn the allega¬ 
tion that upon establishment of the Will 
the debuttar took effect from the c.ate of 
,. is death. Artcle 342 plainly cannot be 
made applicable in such circiinstances. 

m. n M. L. J. 3 2 ^ . o 

)h ji 1. A. 2iS; n C. 121; 8 Ind. Jur 6 j 8 ; 

Cflr p C T ^78; 5 Ind. Dec. (N.S.) $39 (P. C.). 

4 r A c ; 1!: V ^ a. w. 
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'’ The inference'thtis follows that the suit 
is governed by Art. 144, which provides 
that a suit for possession of immoveable 
property or any interest therein, not other¬ 
wise specially provided for in the Schedule, 
jnust be instituted within twelve years from 
the date when the possession of the defend¬ 
ant became adverse to the plaintiff; Moham¬ 
mad Amanullah Khan v. Badan Singh (41). 
The real question for consideration is, 
when did the possession of the defendant 
become adverse to the plaintiff-respondent 
within the meaning of Art. 144, read 
with section 3, which provides, that the 
term ‘‘plaintiff" includes also any person 
from or through whom a plaintiff derives his 
right to sue, and the term “defendant" 
includes also any person from or through 
whom a defendant derives his liability to 
be sued. Now, the fourth defendant be¬ 
came purchaser of the disputed property 
at the sale in execution of the mortgage- 
decree on the 9th March 1905. This 
appears from the bid sheet in the execution 
case, which was adduced in evidence in 
the Trial Court. The sale certificate, 
dated th° 19th September 1905 was not 
produced in this litigation, but was ex- 
hibited in the Probate proceeding institut¬ 
ed. on the 27th June 1905 which ultimate¬ 
ly came up to this Court and was heard 
by Maclean, C. J., and Doss, J. The sale 
certificate was then produced by the present 
appellant as his title-deed, and we have 
been referred to its terms from the paper- 
book in the appeal preferred to the High 
Court on that occasion. The certificate 
which was granted under section 316 of 
the Code of Civil Procedure, 1882, recites 
that the sale was held on the 9th March 
1905, and became absolute on the 16th 
September ' 1905. Under section 316 of 
the Code of 1882, which differs in this 
particular from section 65 of the Code of 
1908, title vested in the purchaser, as 
between parties to the suit, from the date 
of the certificate and not before, that is, 
from the 19th September 1905. The 
purchaser, we may assume, was put in 


(41) 17 C. 137; 16 I. A. 14S; *3 bid. Tur. 37. ; 
5 Sar. P. C. J. 412; 23 P. P- i$ 9 o; 8 Ind. T 
(*N. s.) 629 TP. C.). 


possession by the Execution Court, on a 

subsequent date under section 318 of the 
Code of 1882. As this suit was instituted 
on the 6th March 1917 the possession of 
the appellant himself could not, on that date, 
have been adverse to the plaintiff for more 
than twelve years. The appellant is thus 
driven to contend that the possession of 
the mortgagors was adverse to the debuttar 
and should be tacked on to his own posses¬ 
sion. We are of opinion that this conten¬ 
tion should not prevail. 

The possession of the disputed property 
by the mortgagors of the 18th September 
1901 could not in law operate adversely 
to the debuttar in the sense that if such, 
possession had extended over a period 
of twelve years, the debuttar would have 
been destroyed by virtue of section 28 
of the Indian Limitation Act. The testator 
by his Will dedicated two of his properties 
to his family deity and at the same time 
appointed his two wives and his adopted 
son as shebaits, executrixes and executor. 
It was incumbent on the persons so nominat¬ 
ed to take out Probate of the Will and to 
carry out the religious trust crea.ted by the 
testator. They were clearly persons in 
whom the estate became vested in trust 
for a specific purpose within the meaning 
of section 10 of the Indian Limitation Act. 
They could not by breach of trust continued 
for a period of twelve years confer a statu¬ 
tory title on themselves in derogation or 
extinction of the trust ; see the decision 
of the Judicial Committee in Srinivasa 
Moor thy v. Venkatavarada Iyengar (42), 
Attorney-General v. Munro (43). Newsome 
v. Flowers (44). Time would be no bar 
to an action against the shebaits themselves 
in such circumstances, for recovery of the* 
debuttar properties from their hands ; Shama 
Char an Nandi v. Abhiram Goswami (43I 


I ' y 
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41 v -“ 3 * 44 /. 54 ai. 257: 15 C. W. N. 

741. 8 A. . 1 ,. J. 774; 13 Bom. I,. R. 520; (igjr) 

2 M. w. N. 375; 14 C. L. J. 64; 21 M.Vt 66*. 
10 M. 1 „. T. 266; 38 I. A. 129 (P. C.). J 

( •: 3 ) ( J ^ 4 ^) 2 TDe G. & Sm. 122 at p 16- 
Jur. 210; 64 E. R.55; 7 9 R. R. I5I . 

(44) (1861) 30 Beave 461:10 \y. 1?. 

I,. J. Ch. 29: 5 b. T. (n.s.) 570; 7 Jur. 12 66; 
54 E* R. 968; 132 R. R.363. 

( 45 ) 33 C. 5115 3 C. L, J. 306- C. W. N. 738.- 
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reversed upon another point in Abhirant 
Goswami v. Shyama Char an (46). Reference 
may also be made to the decision of the 
Judicial Committee in Peary Mohan v. 
Monohar Mukerji (47), which affirmed the 
decision in Manohar Mookerjee v. Peary 
Mohan Mookerjee (48), and explained the 
nature of the relationship of the shebait 
to the idol, and his duty to ensure 
that the estate be safe-guarded and 

kept in proper custody. The ad¬ 

verse possession of a person so 
situated in relation to the dcbuttar estate 
is fundamentally different in quality from 
the hostile holding of a stranger claimant, 
and it would obviously be unsound on princi¬ 
ple to tack together the possession of persons 
who stand in entirely different categories. 
From this stand point, it is not necessary 
to rely upon the principle enunciated in 
an attractive form by Abbot, C. J., in 
Murray v. East India Co. (49), namely, that 
there is no cause of action until there is 
a party capable of suing, so that the Statute 
of Limitations begins to run from the time 
of granting the Letters of Administration. 
A similar view was in essence indicated 
by Bosanquet, J., in Jewun Doss Sahoo 
v. Shah Kubccr-ood-deen (50). It may be 
difficult to lit this view into the frame 
work of the provisions of the Indian Limita¬ 
tion Act except in cases which fall within the 
scope of section 17, indeed, the decision 
of the Judicial Committee in Soon a Mayna 
Kena Roona Meyappa Chetty v. Soona 
Navcna Snppramanian Chetty (21) shows 
that in the case of a cause of action arising 
in favour of the estate of a deceased person 
at or after his death, time will at once 
begin to run, if there be an executor, even 
though Probate has not been obtained, 
though if there be no executor, time 

f |6) 4 In' 1 .. Cas. 440; 36 C. ioo*; 10 C. L. J. 284: 
6 A. I,. J. 857; 11 Bom. L. R. 1234; 19 M. L. J. 
530; 14 C. \V. N. 1; 36 I. A. 148 (P. C.). 

(47) 02 Ind. Cas. 76; 48 I. A. 258; 48 C. 1019; 
34 C. L. J. 86; 41 M. I.. J. 08; 14 L. W. 104; 23 
Bom. L. R. 913; (1921) M. \V. X. 554; 19 A. L. 
J. 773; P- L- T. 725: 26 C. W. X. 133; 30 M- L. 

T. 24 ; (1922) A. I. R. (P. C.) 235 (P. C.). 

(48) 34 Ind. Cas. 0; 30 C. J,. J. 177; 24 C. W. N. 

(49) (1821) 5 B. & Aid. 204; 24 R. R. 323; 
joO K R. 1x67. 

(30) 2 M. I. A. 390; 6 W. R. 3 (P. C.) 1 Suth. 

1 \C. J. 100; 1 Sar. P. C. j. 2e0; 18 E. R. 348. 


will run only from the actual grant of Letters 
of Administration; see Knox v. Gye (51) 
recently explained by the Judicial Com¬ 
mittee in Gopala Chetty v. Vijayara - 
ghavachariar (52). A similar view was 
adopted also in Midnapore Zemindari Co. 
Limited v. Appayasami Naicker (53) which 
has been recently affirmed by the Judicial 
Committee on other grounds ; Malay andi 
Appayasami Naicker v. Midnapore Zemin¬ 
dari Co . Limited (54) ; see also Chan Kit 
San v. Ho Fung Hang (55). There is thus 
no escape from the conclusion that the 
suit is not barred under Art. I 44 » as 
the deb Uttar has not been extinguished by 
adverse possession on the part of the de¬ 
fendant, and this view is in harmony with 
the principles enunciated by the Judicial 
Committee in Vidya Varuthi Thirtha 
v. Balusami Ayyar (56). The result is, 
that the decree of the Subordinate Judge 
is affirmed and this appeal dismissed with 

costs. ... 

b. n. & z. k. Appeal dismissed. 


8; 20 A. 1*. J • 393* i*»**/“*~ 

\ C ’C. 257; 71 L. J. P- C - 491 51 

.T. 245; 18 T. L. R- 42°. 

Cas. 161:48 I- A * 3 ° 2 ; 44 M. 831. 
N. 449:41 L. J- 34 b * 3 U. P. 

.V IS 1 . w. 78130 M. L. T. 06 ; 3 
- A 11 r v 24 Bom. L. R. 629 * 

1922) A. I.R. (P. CJ123 <P. C.). 
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DiYAt KAUR V. MEHTAB KAUR. 

LAHORE HIGH COURT. 

f Second Civil, Appeal No. 128 of 1917. 

April 1, 1921. 

Present :—Mr. Justice Leslie Jones and 
Mr. J ustice Broadway. 

Musammat DIYAL KAUR and others- — 
Pe aintipfs—Appellants 

versus 

Musammat MEHTAB KAUR and others 
—Defendants—Respondents. 

...Custom — Widow — ,Alienation — Succession •— 
Absetice of agnate collaterals—Daughters and 
daughters' sons of collateral in 5th degree —Bandhus 
—Prospective heir—Right to control enjoyment by 
limited owner. 

• A widow who holds a life-interest in an estate 
under custom has the same restrictions on her 
power of alienation as a widow who holds a 
similar estate under Hindu Law and the limited 
nature of her life-interest in the estate can never 
alter even though there be a complete want 
ojf heirs, [p. 640, col. 1.] 

, Collector of Musulipatam v. Cavaly Vencatla 
Narrainapah, 8 M. I. A. 529; 2 W. R. 61 (P. C.); 1 
Suth. P. C. J. 479; 1 Sar. P. C. J. 82 ; 19 E. R. 
O31, followed. 

• In the absence of agnate collaterals the daugh¬ 
ters and the daughters' sons of a deceasad col¬ 
lateral in the 5th degree are Bandhus and heirs, 
who, if they survive and succeed, succeed to an 
absolute estate, [p. 640, col. 1.] 

Mangat Ramv, Devi Chand, 20 P. R. 1906:69 
P. If. R. 1906; 41 P. W. R- 1906, relied upon. 

Where the owner for the time being has 
only a limited interest in the estate, a prospective 
heir entitled to succeed to an absolute estate, can 
restrict the enjoyment of the limited interest 
within proper limits, [p. 640, col. 1.] 

Second appeal from a decree of the 
Additional Judge, Amritsar District, < t 
Lahore, dated the 20th November 1916, 
reversing that of the Subordinate Judge, 
Second Class, at Amritsar, dated the 13th 
May 1915. 

Pandit Sheo Narain, R. B., and Mr. 
Muhammad Rafi, for the Appellants. 

Lila Mali Sagar, R. S., for the 
Respondents. 

JUDGEMENT. —This judgment deals with 
Civil AppealsNos. 128 and 129 of 1917. 

Musammat Mehtab Kaur, widuwof Bishen 
Singh, who had died childless, mutated 
the land of her deceased husband in the 
village of Khapar Kheri in favour of 
Nihr Singh, her brother’s son, who, she 
alleged, had been adopted in accordance 
with the wishes of Bishen Singh, and she 
further gifted a Bung a in Amritsar Cita¬ 
to one Hari Singh. 


6 3 ?*} 

Two suits have been brought to set aside 
these alienations of Musammat Mehtab. 
Kaur. There are no agnate collaterals; 
in existence and the plaintiffs Nos. 1 and 2 
are Musammat Dial Kaur and Mttsam- 1 
mat Harnam Kaur, the daughters of ?; 
Jawand Singh, a deceased collateral in the 
5th degree of Bishen Singh; the two sons! 
of Musammat Dial Kaur and the three 
sons of Mussammat Harnam Kaur, plaint-' 
iffs Nos. .3—7. 

The Subordinate Judge decreed the suit,, 
holding that the plaintiffs were both entitled 
to succeed and had a locus standi to si e. 
On appeal, however, the Additional Judge, 
set aside the decrees of the lower Couit? 
on the ground that,assuming the plaintiffs 
to be heirs, a point on which he arrived at 
no finding, the female plaintiffs were- as 
females not competent to control the alien?.-; 
tion made by Musammat Mehtab Kaur 
and that the male plaintiffs could in this 
respect be in no better position than, 
their mothers. , . 

A certificate was, however, granted on 
the question whether the sons of daughters' 
or female collaterals are in any better, 
position to contest alienations by a female, 
relative than their mother. Hence the 
present appeals. 

The relationship of the parties is not 
in dispute, and though there is no evidence 
on the question of custom as regards the 
right of succession, the plaintiffs are certain¬ 
ly bandhus and [ vide Mangat Ram v. Devi 
Chand (1)] heirs in the absence of agnate 
collaterals. We note in this connection 
that it was found by the First Court that the 
common ancestor Karam Singh, who had* 
originally obtained his property in Mauza; 
Khapar Kheri by gift, was of a different 
stock from the general proprietary tody 
and that there is no claim either by that 
body or by Government on the ground 
of escheat. 

The form of the certificate is such that 
it precludes discussion of the question 
whether the female plaintiffs Nos. 1 and 2 
could control the alienation of Mu se n. tn 0 i 
Mehtab Kaur, and the only further point 

(1) 20 P. R. 1906: 69 P. L. R. 1006; 41 P. W, 
R. 1906. 
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which is to be decided by us is, whether 
these alienations can be controlled by their 
sons. .. 

Here, again, there is no evidence regarding 
the right of control, either oral or in the 
shape of instances, but there is no ground 
for supposing that a widow who holds a. 
life-interest in an estate under custom has 
any wider power of alienation than a widow 
who holds a similar estate under Hindu 
Law. Under that law the limited nature 
of her life-interest in the estate can never 
alter even though there be a complete 
want of heirs, vide Collector of Masulipatam 
v. Cavaly Vencatta Nanainapah (2), and 
the restrictions imposed on her power 
of alienation of her husband’s estate 
are inseparable from her estate and 
their existence does not depend on 
that of heirs capable of taking on 
her death. In the present case plaintiffs 
Nos. 3—7 are prospective heirs who, if 
they survive and succeed, will succeed 
to an absolute estate, and when, as here, 
the present owner has only a limited 
interest in the property it is, we have no 
doubt, their right to restrict the enjoyment 
of that interest within the proper limits. 
In this connection we may refer to the 
judgment-in Civil Appeal No. 2163 of 1916 
(unpublished) delivered on the 17th March 

1921. 

Accordingly, we allow, the appeals of 
plaintiffs Nos. 3— 7 > bolding that these 
plaintiffs have a locus standi to sue. As, 
however, the Additional Judge has not 
finally decided any other points arising 
in the two suits, we remand them under 
O. XLI, r. 23; for decision according to 
law. Costs will be costs in the cause. 

r. N. & H. n. 

Appeals allowed. Cases remanded. 

(2) 8 M. I. A. 529; 2 w. R. 61 (P. C.); 1 Suth. 

p. C.J. 476; 1 Sar.iP. C. J. 820; 19 E. R. 631. 




ALLAHABAD HIGH COURT* 

Second Civil Appeal Iso. 910 of 1961. 

February 20, 1923. 

Present:— Justice Sir P. C. Banerji, KB'* 
and Mr. Justice Gokul Prasad. 

Laid MAKHAN LAL— Plaintiff 

—Appellant 

versus 

NATTHr AND OTHERS— DEFENDANTS 

—Respondents. 1 

Mortgage—Prior and subsequent mortgagees — 
Subsequent mortgagee agreeing to pay off prior 
mortgagee — Priority—Prior mortgagee purchasing' 
equity of redemption, position of. 

A prior mortgagee who takes a further mort- 1 
gage of the property and agrees, out of a portion 
of the consideration left in his hands, to pay off a 
mortgage on the property executed between his 
first and second mortgages and fails to do so, 
cannot, as against the subsequent mortgagee, 
claim priority in respect of the sum due to him 
on his prior mortgage which was incorporated in 
the consideration for his second mortgage, [p. 641* 

col. 2 J 

Muhammad Sadiqv. Ghaus Muhammad, 7 Ina# 
Cas. 200 ; 33 A, 101; 7 A. L. J 914, followed. . 

Where the purchaser of an equity of redemption 
who is also a prior mortgagee allows his claim on 
the prior mortgage to become barred by time as 
against a subsequent mortgagee, he cannot, as 
against the latter, claim priority in respect of the 
amount of his prior mortgage, [p. 642, col. i.J 

Second appeal from a decree of the 
Subodiuate Judge, Muttra, dated the 33rd 

of February 1921. • 

Mr. N. P. Asthana, for the Appellant. 
Dr. K. N. Katju, for the Respondents. 
JUDGMENT.— This appeal has been 
preferred by the plaintiff in a mortgage 
suit, disputing the decree of the Court below 
by which it awarded to the responden , 
Ganga, a sum of Rs. i,33<>, as payable to 
him in respect of certain prior mortgages 
alleeed to have been discharged by him. 

The^mortoage in favour of the plaintiff 

w *5 executed by one Bhure on the 6th 
of 'March 1908. In 1896. a mortgage was 
made by Bhure’s father in favour of the 
defendant, Ganga, for Rs. 125. In 1907 
two usufructuary mortgages were executed 

by Bhure in favour of Jot Ram and Dan 
Saliai one for Rs. 100 and theother for 
l{s 280. After this the mortgage in 
favour of the plaintiff was executed. In 
1009 Bhure executed another, mortgage 
in favour of Jot Ram and Dan ,'Sahai 
for Rs. 450. This mortgage • included 
the /imount cd .the. mortgage for R;. 28 o 
executed in 1907 mentioned :abbve.o A 
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further sum was taken by the mortgagor, 
but out of the additional amount 
borrowed Rs. 42 wasleft in the hands of Jot 
Ram a:id D -.n S \h ii, mortgagees, for the dis¬ 
charge of the mortgage i.i favour of the 
plaintiff which is the mortgage now in suit. 
That amout was never paid. In 1910 Ganga 
brought a suit 0:1 the basis of his mortgage 
of 1896 against the mortgagor Bhure and 
Jot Ram and Dan Sahai. He did not make 
the present plaintiff, whose mortgage was 
subsequent in date to the mortgage on 
the basis of which the suit was brought, 
a party to the suit. The suit of Gang a was 
compromised, and the result of the compro¬ 
mise was that Ganga admitted the mort¬ 
gages held bv Jot Ram and Dan Salini 
for Rs. 100 and Rs. 450, to have priority 
over his mortgage of 1896 and it 
was provided in the decree that the 
mortgaged property was to be sold 
subject to the two mortgages for 
Rs. 100 and Rs. 450 mentioned above. 
This decree was never executed but in 
1914 the mortgagor executed a sale-deed 
of the mortgaged property in favour of 
Ganga for Rs. 1,500. This amount of con¬ 
sideration was composed of Rs. 950 due 
upon the decree obtained by Ganga in 1910, 
Rs.450 the amount of the usufructuary 
mortgage for Rs. 450 executed in favour of 
Jot Ram and Dan Sahai, and Rs. 100 due to 
those persons under the first mortgage ol 
1907 executed in their favour. Ganga now 
claims priority over the plaintiff for the 
amount of the consideration for the sale in 
his favour on the ground that it represent¬ 
ed the mortgages prior to the plaintiff’s 
mortgage discharged by him. The lower 
Court has disallowed to him the 
Rs. 450 less Rs. 28-) which was in¬ 
cluded in the aforesaid sum of Rs. 450 
and it has held that G-nga has 
priority in respect of his mortgage ol 
1896 and in respect of the two mortgages 
for Rs. 100 and Rs. 280 held by Jot Ram 
and Dan Sahai. Thus making a total of 
Rs. 1,330. 

Against this decree the present 
appeal has been preferred, end it is con¬ 
tended that Ganga has no priority over 
the plaintiff in respect of any of these 
amounts. Now we may tike i-ito considcr- 
tion each of the mortgages which have beer 
held to be prkfr to the mortgages in favour 

41 
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of the plaintiff. As regards the mortgage 
of 1907 for Rs. loo held by Jot Ram and 
Dan Sahai, that mortgage is prior in date 
to the plaintiff’s mortgage and it having 
been discharged by Ganga, Ganga is entitled 
to priority in respect of that mortgage. As 
regards the mortgagef01 Rs.280 executed in 
1907 in favour of Jot Ram and Dan Sahai, 
Ganga cannot, in our opinion, claim priority 
inasmuch as the amount of that mortgage 
was included in the mortgage of 1909 
for Rs. '450, which was subsequent ir. date 
to the mortgage of the plaintiff. Of 
course. Jot Ram and Dan Sahai could have 
claimed priority for Rs.280 included in the 
subsequert mortgage if it had been his 
intention to keep alive his priority in res¬ 
pect of this Rs. 280. But under the mort¬ 
gage-deed in their favour they undertook 
to pay off the plaintiff’s mortgage, and 
as they never paid off that money, they 
could not claim priority over the plaintiff 
in respect of the Rs. 280 which had be en 
lentby then', before the date of the mortgage 
executed in the plaintiff’s favour. This 
was so held in the case of Muhammad 
Sadiq v. Ghaus Muhammad (1). Therefore, 
Ganga is not entitled to priority in respect 
of the mortgage for Rs. 280. 

Now remains his own mortgage of 1896. 
As regards that mortgage there are two 
objections, the first is that under the com¬ 
promise which took place between him 
and Jot Ram and Dan Sahai in the suit 
brought by him, he admitted the mortgage 
held by Jot Ram and Dan Sahai of the 
year '1909 to have priority* over his 
own of 1896. If the mortgage of 1909 
had priority* over the mortgage of 
1896; the mortgage of 190S "held by 
the plaintiff, has certainly priority over 
Ganga’s mortgage ; and on this ground 
Ganga cannot claim priority in respect 
of his mortgage of 1S96. l ; urther-more, 
at the time when the sale-deed in favour 
of Ganga w-as executed the claim of Ganga 
under his mortgage of 1896 had ceased to 
be enforceable against the present plaintiff 
by reason of lapse of time. In tire suit 
brought by Ganga in 1910 he stated in his 
plaint that his cause of action for the re¬ 
covery of the money due to him accrued 
in October 1898. Therefore, in 1914. when 

(t) 7 Ind. Cas. 200; 33 A. idi; 7 A. t. J. 9*4. 
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the sale-deed in his favour was executed 
his right to enforce the mortgage as against 
the present plaintiff had become time- 
barred, and that mortgage, so far as 
the plaintiff was concerned, had become ex¬ 
tinct. Therefoie, a portion of the considera¬ 
tion for the sale in his favour, which re¬ 
presented Rs. 950, was a sum for which 
no remedy could be claimed as against 
the plaintiff and for which the plaintiff is 
in no sense responsible. Therefore, that 
portion of the consideration could not be 
enforced as against the plaintiff and Ganga 
cannot claim priority for that amount. 
The only sum for which he is entitled 
to priority is the sum of Rs. 100 to which 
we have already referred. 

The result is, that we allow the appeal 
and modify the decree of the Court below 
in so far that out of the Rs. 1,330, declared 
by the Court below to be payable to Ganga, 
we declare that he is entitled to Rs. 100 
only, and that the decree in the plaintiff’s 
favour will be subject to the pin in tiff 
paying off the aforesaid sum of Rs. 100 
to Ganga. The parties wil pay and receive 
costs in all Courts in proportion to failure 
and success, and the costs in this Court 
will include fees on the higher scale. 

z k. Decree modified. 


PATNA HIGH COURT. 

Appeal prom Appellate Decree No. 338 

OF 19K). 

June 16, 1922. 

Present : -Mr. Justice Jwala Prasad. 
NARSINGII THAKUR and others— 

T) V. F K N D A NTS—A P PK LL A NTS 

versus 

BlSHUN PARGASH SINGH and others 
—Plaintiffs—and others— 

D EF F. N HANTS—Res pondents . 

Ben mil taus Partition Act ( V {B. C.)of 1897), 
ss. 7, 1 5. 29— Partition,private .proof pj <—.S ifaiatc 
shuns — \cquicsccncc — Declaration, suit for, 
maintainability of. 

Where it is 'shown that the parties have 
acquiesced in the result of a partition it must be 
presumed that they or their predecessors-in- 
interest were parties to the original partition, 
CP. U44, eol. t.J 


Where parties have held separate shares for a 
very long time and have acquiesced in the Survey 
Record of Rights recording separate possession 
and ownership for a number of years, itis cone usive 
proof that they have acquiesced in the original 
partition of the estate among their predecessors- 
in-intcrest and that they have teen holding their 
lands in accordance uith the original partition, 
[p. 644,001. 1.] 

If parties have been holding their estates in 
separate shares from time immemorial, the fact 
that the original partition proceedings are 
lost in antiquity and no deed of partition is forth¬ 
coming, is not a reason for disturbing divisions 
which have existed for such a long period, 
[p. 644,001.1.) 

Manoo Chaudhry v. Munshi Chaudhry, 43 Ind, 
Cas.393; 3 P.L. J. 188; 5 P. L. W. 97,followed. 

Sections 25 and 29 of the Bengal Estates Act 
have no application to a suit for a declaration 
that there has been a partition between the parties 
such as is contemplated by section 7 of the 
Act, and that the Collector has, therefore, no 
jurisdiction to proceed to make a partition, 
[p. 644, col. 2.] 

Appeal against the decision of the 
District Judge, Muzaffarpur, dated the 
6 th March 1919, affirming that cf the 
Munsif, dated the 5th September 1917. 

Messrs. Hassan Imam, G. D. Singh, 
liulwant Sakai and Sheonandan Roy, for 
the Appellants. 

Messrs. 5 . Sinha, Jalgobind Prasad Singh 
and L. K. Jha, for the Respondents. 

JUDGMENT. —This is an appeal against 
the decision of the District Judge of 
Muzaffarpur, dated the 6th March 1919, 
affirming that of the Munsif, dated the 5th 
September 1917. 

The defendants are the appellants; They 
are part-proprietors of an estate called 
Mauza Bkadai, bearing Tauzi No. 8146, in 
the Collectorate of Muzaffarpur. They insti¬ 
tuted proceedings before the Collector for 
partition of their interest under the Estates 
Partition Act (V of 1897)- The plaintiffs 
who are also co-proprietors in the said 
estate objected to the partition by the 
Collector under section 7 of the Act, which 
enacts that where the lands of an estate 
have been divided by private arrange¬ 
ment formally made and agreed to by 
all the proprietors, and each proprietor 
has, in pursuance of such arrangement, 
taken possession of separate land to be ’ 
held in severality as representing his interest 
in. the estate, no partition of the estate 
shall be made under this Act, except on 

the joint application of all the proprietors 
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or in pursuance of a decree or order of a 
Civil Court. Their objection was disallowed 
by the Collector on the 3rd February 
1913. The order of the Collector was 
confirmed by the Commissioner on the 
5th June. 

The plaintiffs instituted the present suit 
out of which this appeal has arisen for a 
declaration that there was already a separate 
partition among the proprietors of the 
estate as required by section 7 of the Act 
and hence the partition by the Collector 
under Act V of 1897 cannot proceed. 

Both the Courts below have upheld the 
contention of the plaintiffs and have held 
that on account of private partition, among 
t ; ie proprietors of Bhadai, of their respective 
inte ests there in, tlieCollector has no juris- 
dicton to proceed with the partition under 
Act V of 1897. 

Mr. Hassan Imam on behalf of the appel¬ 
lants contends that the finding of the Court 
below doe? not amount to a finding of there 
being a formal and complete private arrange¬ 
ment between the proprietors, as is required 
by section 7 of the Act. The Munsif has 
: ecorded the following finding upon this 
point:—“After an anxious consideration 
and on weighing the evidence as a whole, 

I cannot but infer that there has been a 
bona fide and thorough partition between 
the M iliks privately and with the consent 
of all the landlords and that they have 
been in possession accordingly.'* How¬ 
ever, it is conceded that this is a sufficient 
finding under section 7 of the Act. 

The learned District Judge has affiimed 
the decision of the Munsif. He has also 
agreed with the reasons by which the 
Munsif arrived at the above conclusion. 
No doubt, he has not used the expressions 
employed by the Munsif or those that occur 
in section 7, but there can be no manner 
of doubt from the tenor of his findings 
throughout the judgment that the learned 
Judge meant to hold that there was a com¬ 
plete and formal private partition between 
the proprietors, as contemplated by se- 
tion 7 of the Act. He was fully alive to 
he requirements of that section, which ha 
sets out in the beginning of his julgnient 
for the purpose of determination. He has 
arrived at the conclusion that these require¬ 
ments of the section were satisfied hv tin- 


gradual process of reasoning. He holds 
that there was a suggestion of private 
partition as early, as 1847 and, although 
there was no trace of any partition between 
1847 a nd 1869, yet from 1870 up to date 
there have been a number of documents 
which mention the three pattis and seem 
to take them for granted. Upon the liti¬ 
gation in the Civil Court regarding the 
shares of the different proprietors in the 
year 1866, the learned Judge concludes 
that their shares were adjusted and that 
the co-sharer Maliks came to an arrange¬ 
ment and partitioned the village privately , 
He says that he is confirmed in this belief 
by a series of transactions dating from 1870 
onwards in which the three pattis have been 
recognized, and he holds that, although 
there was no document about the private 
partition between the proprietors, yet the 
arrangement to hold their lands separate¬ 
ly was formal. To the argument on behalf 
of the defendants that the arrangement 
was only for the purpose of convenience 
in order to enjoy the ijmaL property in the 
most convenient way, the learned Judge 
has replied that the evidence on the reeord 
shows that there was some partition, and 
not merely a mutual arrangement. 

From the rent-suits instituted by the pro¬ 
prietors in respect of the 16-annas rent for 
the land falling into their respective pattis 
and from the entries in the Survey Record 
of Rights showing the shares of the pro¬ 
prietors separately, the learned Judge has 
come to the conclusion that there was a 
complete private paitition among the pro¬ 
prietors. Thus, the learned Judge was 
ultimately confirmed in his belief and 
came to a definite conclusion about there 
being a private partition of the nature 
contemplated by section 7 of the Act. T 1 -* 
finding of the Court below is, therefore- 
not defective in law. I accept the concur¬ 
rent findings of the Courts below that 
there was a formal and complete par¬ 
tition among the co-sharers. 

Although there has been no document 
regarding the partition nor anv direct 
evidence as to when and how the partition 
between the proprietors took place yet the 
evidence standing over a very long "oeriod 
from 1870 up to date clearly shows that 
the parlies have been holding 1 -heiv lands 
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separatel' in accordance with their shares 
in the village. The documents executed 
by the defendants themselves (Exhibits 5 > 
8, 7, 9, 11 and 17) clearly use the expression 
ou pxiti taksim ba, khudha (the patti parti¬ 
tioned bv mutual arrangement). Theentiies 
iitia Survey Record of Rights finally pub¬ 
lished some 20 years ago show by metes 
and bounds the lands appertaining to the 
different pittis and the proprietors there¬ 
of. These entries were bused upon the 
possession of the parties according to the 
nrivate arrangements amongst themselves 
and the parties ha ve all along acquiesced in 
the separate entries recorded in the Survey 
Kkatiun and are in possession in accord¬ 
ance with these entries. It was pointed 
out in the case of Manoo Chaudhry y. 
Munshi Chaudhry (1), that the parties 
having acquiesced in the Cadastral Survey 
for such a length of time is a conclusive 
proof that they had acquiesced in the original 
partition of the estate among their prede- 
cessors-in-interest and that they have 
been holding their lauds in accordance 
with the original partition. In cir¬ 
cumstances similar to the present case 
it was observed as follows 

“Asa point of law we take it, that where 
it is shown that the parties have acquiesced 
in the result of a partition it must be pre¬ 
sumed that they or the ; r predecessors-in- 
interest were parties to the original parti- 

tion.“ 

It was further pointed out in that case 
that if the parties have been holding their 
estates in separate shares from time im¬ 
memorial, the fact that the original parti¬ 
tion proceedings were lost in antiquity 
ia not a reason for disturbing divisions 
which existed for such a long period. In 
that case, as in the present case, 1:0 deed 
of partition was produced and indeed from 
lapse of time no direct evidence of partition 
could be given. Yet very long possession 
and acquiescence in the separate holding 
of the 1 uids i.i the estate were held sufficient 
to prove th it there was a complete partition 
between the predecessors-in interest of the 
present proprietors. I, therefore, on a 
careful consideration of the evidence in 


(I' 43 Ind. Cas. 394! 3 P. L. J. 188; 5 P. L- 

w. 97. 
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the case hold that the view taken by the 
Courts below is correct and that the Collector 
had no jurisdiction to proceed with the 

partition under Act V of 1S97. 

It was faintly suggested that the suit 

having been brought more than foi r mont s 
after the order of the Collector made uuc er 
section 29 declaring the estate to he uncer 
partition was barred by limitation uncer 
section 25 of the Act. This section has no 
application to a suit of this nature. Ihe 
proceedings adopted by the Collector under 
Act V of 1897 being ultra vires, there can te 
no bar to the present suit for a declaration 
that there was such a partition as is con¬ 
templated by section 7 of the Act and th. 
the Collector be restricted from t.hlr. 0 
further action to make the partition 
The result is, that the appeal is disnus.ed 

W E h K C ° StS ' Appeal dismissed. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 136 OF I 9 21 - 

February 25,- 1922. 

Present .-Sir Shadi Lai, Kt„ Chief Justice, 
and Hr. Justice Martineau. 
GOBINBA and another Plaintiffs— 

Appellants 

versus 

NANDU and another -defendants- 

respondents. ion _ AKew . 

of 

‘TangL a“daughter's son from 

Custom does n ^ T !^l grendfether's property on 

inheriting faaving / eceuse d her 

the ground of 1his1 m col. 2 /j 

father or grandmother, Customary Law 

The estate of a *1 restt ictions as that of a 
is subject to t^e L [n. 646, col. 1.] 

widow under Hind a widow’s power of aliena- 
Tbe restric lions o her estate and their 

•■arvs"«« sza 

flarrainapah. **•*•*• f, C. J. 820; 19 B. R. 631, 
Suth.P. C. J. 47 6 * lSaT,r J 
followed. daughter’s son is compe- 

. .°. nd £ “ Xuotion made by 
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female holding the estate of his maternal grand¬ 
father. [p. 646, col. 2.] 

Among Girths of Kangra District a daughter’s 
son h*s a similar right to challenge alienations, [p. 
646, col 2.3 

Lahori v. Fadho, 72 P. R. 1906J 108 P. L. R. 
1907; 125 P. W. R. 1906, Kohan v Lakhoo, 7 IncL 
Cas. 470; 60 P. R. 1910; 92 P. W. R. 1910; t °9 
P. h. R. 1910, Partapi v. Hatara Singh, 31 Ind. 
Cas. 794; 17 P. W. R. 1916; 33 P. R- 19x6, 
referred to. 

Letters Patent Appeal against the 
judgment of Mr. Justice Scott-Smith, dated 
the 2ist March 1921, passed in Civil 
Appeal No. 2610 of 1920, published, as 63 
Ind. Cis. 852, affirming that of the 
District Judge, Hoshiarpur, dated the 27th 
August 1920. 

Pandit Sheo Narain, R. B.,and Lala Mehr 
Chind Mahajan, for the Appellants. 

B ikhshi Tiik Chand, for the Respondents. 

JUDGMENT.—This is an appeal from 
a judgment of Mr. Justice Scott-Smith 
and the question for determination is 
whether the plaintiffs are entitled to chal¬ 
lenge two alienations effected by their 
maternal grandfather's mother and his 
daughter (sister of the plaintiff's mother) 
respectively. The last male owner of the 
estate was one Ranu, a Ghirlh of the Kangra 
District, whose relationship with the 
plaintiffs and the alienor is shown in the 
following pedigree table:— 

BAHADUR —Musammat Gindo, 
died 28th February 1915. 

Ranu, 
died 1905. 


Musammat Musammat 
Janki-Surjan, Batholi-Nandu, 
died 1913. died 31st December 

1 9i 7- 


Gobind, Sadama, 

plaintiff. plaintiff. 

We may cleir the ground by stating 
that neither Musammat Gindo r.or Musam¬ 
mat Batholi', who alienated the propeity 
in dispute was absolute owner of that 
property and that it belonged originally 
to Ranu and was held by the two ladies 
on the usual life tenure. It is further 
clear that on their death, the plaii tifs 
were entitled to succeed to the estate c f 
their maternal grandfather Ranu. Mr. Ttk 
Chand for the respondents, however, con¬ 


tend that as the plaintiff's mbther had 
died in the lifetime of Musammat Gindo, 
they were not entitled to inherit the property 
of their miternal grandfather. In support 
of his contention the learned Advocate 
invites our attention to the remark in 
paragraph 23 of Rattigan’s Digest of 
Customary Law which is to the follow¬ 
ing effect:— 

“ A daughter's son is not recognised 
as an heir of his maternal grandfather 
except in succession to his mother." 

Mr. Tek Chand admits that he cannot 
cite a single case to support his contention, 
and that the aforesaid remark runs counter 
to the principle of the Hindu Law on the 
subject. Whatever the exact meaning of 
the remirk may be, we consider that there 
is no reason for holding that custom ex¬ 
cludes a daughter's son from inheritance 
on the ground of his mother having pre¬ 
deceased her father or grandmother. 

There can be little doubt that the plaint¬ 
iffs as the daughter's sons of the last male 
owner are heirs to his estate and the vital 
question for determination is, whether they 
are entitled to challenge the alienations 
mide by the two females whose power 
to alieiate the property was undoubted¬ 
ly restricted. Now, the principle of Hindu 
Law is firmly established that a female 
t ikes only a life-interest in the property 
inherited by her from a male, and that 
the uiture of her interest does not depend 
upon the existence or otherwise of persons 
hiving a right to succeed to the property 
after her death. As observed by their 
Lordships of the Privy Council in 
Collector of Masulipatam v. Cavaly Veucata 
N'lr -ainapah (1) " the restrictions on a 
Hi idu widow’s power of alienation are inse¬ 
parable from her estate, and that their exist¬ 
ence does not depend on that of heirs cap¬ 
able of t iking on her death. It follows 
that if, for want of heirs, the right to the 
property, so far as it has not been lawfully 
disposed of by her, passes to the Crown, 
the Crown must have the same power 
which an heir would have of protecting its 
interests by impeaching any unauthorised 
ali-nation by the widow." 

(1) 8M.I. A. 529: 2 W. R. 61 (P. c.): r Sutb. F, 
C. J. 4761 1 Bar. P. C. J. 820; 19 E. R. 631. 
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It is beyond dispute that under the 
Hindu Law the plaintiffs would be entitled 
to impeach the alienations in question. 
It is, however, contended that they have not 
succeeded in establishing a custom which 
would empower them to challenge the 
transfers, and that the two judgments 
relating to Ghivths of Kangra, namely, 
Labori v. Raiho (2) which authorises a 
widow to contest the validity of an 
alienation made by the widow of a 
collateral of her husband, and Kokan v. 
Lakh jo (3) which recognises the right 
of the sister of the last male owner to 
contest in the absence of his collaterals, 
an alienation made by his widow, have been 
rendered obsolete by the Full Bench deci¬ 
sion in Civil Appeals Nos. 1013 
and 1014 of 1909, Partapi v. Hazara Singh 
(4). Now it is true that the majority of 
the le.irned Judges constituting the Full 
Bench declined to enunciate any general 
rule regarding a female’s right to challenge 
the alienation of an earlier female life 
incumbent and held that the rights of a 
female heir must be determined on the 
evidence of each particular case, but we 
do rot think that they intended to impeach 
the soundness of any previous judgment 
on the subject. We fully recognise the 
proposition that the mere tact that A is 
an heir to B does not entitle A to control 
B's dealings with the property uhicn A 
may on his death inherit. A may on B's 
death succeed to his estate but he may 
not have a right to challenge an aliena¬ 
tion nude by B. There can l;e no doubt 
whatsoever that the right of inheritance 
does not carry with it a right to contest 
an alienation. 

In this case, however, we are dealing 
with alienations made by females whose 
power of disposition over the property 
was admittedly restricted, and it has been 
held by a Division Bench in Diyal 
Kau* v. Mehlah Kaur (5) that the estate 

of a wddow under Customary Law is 

sbuject 1<) the same restrictions as 

U) 72 P. R. 1906* i-»8 P. b. R. 1907; 125 P. W. 

li, 1906. 

00 7 lad- Cas. 170; .io P. R. 1910; 92 P. W R. 
19x0; 109 P. T,. R. 1910. 

(4) 31 Ind.Cas. 7.,4: 17 P. W. R. .916; 33 P* R. 
E916. 

(5) 74 Inch Cas. 639; 3 b. b. J. 45 8. 
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that of a widow under Hindu Law. 
Further, ii the persons contesting the 
alienations are males . whose right to 
inherit the estate is beyond dis¬ 
pute, there is no custom which prevents 
them from impugning such alienations. 
In these circusmstances, we do not think 
that the mere circumstance that there are 
no instances one way or the other, can be 
regarded as a valid ground for negativing 
their claim. All that can be said is, that 
there is no custom applicable to the peculiar 
circumstances of this case, and, as held 
in Civil Appeal No. 2163 of 1916, the plaint¬ 
iffs can fall back upon their personal law. 
It is common ground that under Hindu 
Law a daughter’s son is competent to chal¬ 
lenge an alienation made by a female 
holding the estate of his maternal grand¬ 
father. To insist upon direct evidence 
of a special custom in a case of this 
character would render the right of in¬ 
heritance of a male practically nugatory. 

Before concluding, we may state that we 
have not referred to the answer to Question 
No. 52 in Mi dleton’s Customary Law of 
Kangra District because the learned Advo¬ 
cates on both sides are agreed that the 
answer as recorded does not appear to be 


juite consistent and that it does not enable 
them to deduce any definite rule of custom 
3ii the subject. The result of the above 
liscussion is, that we hold that the plaint- 
ffs are entitled to challenge the alienations 
nade by Musammzt Gindo and Mttsani- 
mat Batholi. Ue accordingly accept the 
ippeal with costs and, setting aside the 
udgment c-f the Single Bench, remit the 
rase for determination of the other 
pounds of appeal. 

z K> Appeal allowed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1803 of 1921. 

Jane 22, 1923. 

Present : —Mr. Justice Lindsey end 
Mr. Justice Suleiman. 

SHEO NANDAN and others— 

Defend nts — Appellants 

versus 

BALOOBIND MISRA and another— 
P c. At ntiffs — Respondents . 

Agra Tenancy Act {I I of 1901), 5. 9, scope of 
—Entry as to fixed-rate tenancy in Revenue papers 
— Presumption, whether rebuttable. 

The presumption about the correctness of the 
entry made at the time of the last revision 
of rer>ri* before the commencement of the 
Agra Tenancy Act, mentioned in section 9 of 
the Act, is conclusive only to show that 
the laud was a fixed-rate tenancy at the time 
the entry was made. There is no presumption 
that the nature of that land can never in future 
be altered. The mere fact that the land continues 
to be recorded as a fixed-rate tenancy cannot neces¬ 
sarily mean that it ha9 ever remained such a 
tenancy; and evidence can be adduced to show 
that it has altered its nature subsequent to the 
date of the entry. Such an alteration may be 
effected by surrender, ejectment, express agree¬ 
ment with landlord or merger, [p. 648, cols. 1 & a.] 
Per Sulaiman, J .—Section 9 oi the Agra Tenancy 
Act in terms is not confined to a dispute between 
landlord and tenant. It is quite general in its scope 
and is applicable to all cases where a dispute as to 
the nature of tenancy arises no matter whether 
that dispute arises against a landlord or not. 
[p. 648, col. 2.] 

Jainzth Patkak v. Kalka Upadhva, 13 Ind. 
©as. 643: 34 A - 285; 9 A. h- J • 238, referred to. 

Per Lindsay, J .—The scope of section 9 of 
th-* Agra Tenancy Act is strictly limited 
and the rule laid down in that section 
can only be applied in litigation arising 
between a landlord and tenant, when the matter 
in issue between the landlord and tenant is the 
nature of a tenancy, [p. 643. c:*l 8.] 

Jainath P.ithzk v. Kalka Upzihyi , 13 Ind. 
Cas. 643; 3 4 A. 285; 9 A. L. J. 238, relied on. 

Second appeal from a decree of the Dis¬ 
trict Judge, Benares, dated the 21st of 
J ulv 1921. 

Mr. M. A. Aziz, for the Appellants. 

Mr. N. C. Vaish, for the Respondents. 

JUDGMENT. 

Sulaiman, J.—This is a defendants' appeal 
arising out of a suit for pre-emption. 
The vendor. Gaya, was a zemindar of patli 
Subhao. He executed two sale-deeds in 
favour of defendants Nos. 2 and 3 and 
defendant No. 7, respectively. Under tie 
first sale-deed he purported to sell his 
2-annas and 8-pies share in the patti, and 
under the'second a number of plots speci¬ 
fied therein as fixed-rate holdings. The 
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defendants Nos. 2 and 3 are the sons- of 
Sheo Nandan, defendant No. 1, and defend¬ 
ant No. 7 is.his wife. The plaintiffs brought 
this suit to pre-empt both these transfers 
on the allegation that they together con¬ 
stituted one transaction in favour of the 
defendants’ family. There was also' some 
dispute as to the actual sale consideration. 
The plaintiffs alleged that they were' co¬ 
sharers in the same patli with the vendor 
and under the custom prevailing in the 
mahal they were entitled to pre-empt the 
sale. 

On behalf of the defendants the existence 
of the custom of pre-emption was denied , 
it was pleaded that the sale considerations 
were truly entered in the two documents 
and that these were separate transactions. 
It was further pleaded that the plaintiffs 
were precluded under the provisions of sec¬ 
tion 9 of the Agra Tenancy Act from saving 
that the plots were not fixed-rate holdings 
but zemindarl properties, and that 
there being no custom for pre-emption 
with respect to tenancy holdings the claim 
with respect to these plots was not main¬ 
tainable. 

The Court of first instance decreed tl.e 
claim holding that there was a custom 
of pre-emption in the village, that the 
fixed rate tenancies had become proprietaiy 
mte:ests and were liable to pre-emption. 
On appeal the learned District Judge 
accepted the findings of the Court of Cist 
instance and dismissed the appeal. 

As there has been some dispute with 
regard to the constitution of this mahal , 
I think it desirable to mention the follow¬ 
ing facts. 

In the Settlement of 1881 the plots men* 
tinned in the plaint were recorded as fixed- 
rate holdings of Subhao*s family. In the 
year 1893 there was a perfect partition 
of the entire village which was divided 
into three distinct mahals. Mahal Bishen 
Dyal consisted of 3 pattis, 3 of which were 
real ( asli ) pattis, the other 2 being shamilat 
pattis. The evidence of the Palwari, 
supported by the entries in the hhewai 
and the khatauni , which are not corti - 
dieted by any other evidence mabc-s it 
quite clear that all the fixed-rj to hr.] ’ji gs 
belonging to Subhao’s family weie at 
the partition placed in patli Subluo of 
which Subhao’sf amity was the sole proprie- 
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tor. The effect of the partition, therefore, 
was that the fixed-rate tenants cer se( to te 
the tenants of the other co-paicei.eis of 
the mahal t and all their fixed-rate licit, is £S 
were included in tlieir own f-atii. The 
legal consequence of such a change ol viol f f > 
was to bring about a merger, a ccnqlc-tc 
absorption of the fixed-rate tenaicics 
into zemindari rights. After the parti¬ 
tion of 1893, therefore, there can be no doubt 
that, in the eye of the law. the fixed-rate 
holdings ceased to exist. The rights and 
interests of the owners were only those 
,of ordinary proprietors. It is admitted, 
however, that in the khatauni these plots 
continued to be recorded as fixed rate 
holdings. 

The contention on behalf of the defendant- 
appellant is that it is not open to the plaint¬ 
iffs to show by any evidence that these 
plots are other than fixed-rate holdings. 
Strong reliance is placed on section 9 of 
the Agra Tenancy Act and the argument 
is that, so long as the Revenue papers 1 n\ e 
not been actually corrected the presi mp- 
tion is absolutely cor.slvsive that these 
plots are fixed-rate holdings to the pre¬ 
sent day. Section 9 in terms is not cor.fii ed 
to a dispute between landlord and tenant. 
The words “ as against a landlord ” a;e 
not tnc-re at all. The section is quile 
general in its scope and is applicable to 
all cases where a dispute as to the nature 
of the tenancy arises, no matter whether 
that dispute" arises against a landlord 
or not. 

It is! conceivable that such a dispute 
may arise in proceedings to which the 
landlord is not at all a party. Unc’tr. 
section 20 (1) of the Tenancy Act the 
interest of a permanent tenure-holder 
or of fixed-rate tenant is l erital le r.ccorc ii g 
to his personal law. Whereas other ten¬ 
ancies devolve accordirg to tl e rule laid 
down in section 22. A dispute may very 
well arise between the rival heirs of a 
deceased tenant and the question of lie 
true nature of the tenancy may have to he 
decided in a litigation to which the landlord 
is no p-ity. Is it open to either set ol these 
hei r stogo behind the entry at the last 
revision of records arid a cl dree evidei cc to 
the contrary? In my judgment the Legis¬ 
lature intended that this should not be 
allowed, The presumption under section 9 is 


Cauclusive. The only way to displace it 
is by proauduK a judicial decision in pro¬ 
ceedings instituted before the Act, and in 
no other way. From this it does r.ot, 
however, follow that there is a conclusive 
presumption under the section for all lime 
to c.orne tlu.t the true nature of tl e lands 
is that ol a fixed-rate tenancy. Tie pre¬ 
sumption cun only be that the lands were 
fixed-rat-e tenancies at the time when the 
entry was made. There is no presumption 
that the nature of those lands can never 
in future he altered. 

There are many ways in which fixed- 
rate tenancies may come to an end, e. g., 
by surrender, ejectment, express agree 
meut with the landlord, or, as in this case, 
by merger. I cannot, therefore, see how 
one can shut out evidence directed to show 
that a new position has risen since the 
Settlement. It has been suggested in argu¬ 
ment that, so long as the entries in the 
Revenue papers remain uncorrected, the 
presumption cuntini es. But l ow can a 
correction be ever made after ti e coming 
into toice of the Act ? Whenever tl e Courts 
arc moved for making the correction, tie 
presumption, according to the appellant’s 
contention, must stand in the way. 

The Full Befell, in the case of Jainaih 
Patkak v. Kalka Upadkya (i), did not 
mean to lay down anything more than that 
“ the entry mentioned in section 9 is con¬ 
clusive proof oily as to the nature of 
the tenancy M and not as to the title to 
it- or, to be more exact, whether the 
person recorded was a pertnai ej.t tenure- 
holder or a fixed-rate te> *r,t or 

I must presume conclusively that in real 
these plots were fixed-rate 1 oldirts, lut 
1 am of opinion, that there’s r.othrp in 
sprtion 0 which produces a Court from 
e o g ° n i,?o the question whether tl e efiect 
cnl seouei t pvo Is hrs or has rot been 
° * iter its nature. As I l ave already 
«t"ted the effect of the partition of 1S03, 
„; s to bri ig about a complete merger hy 
which the fixed-rate hold ires were destroyed 
n, 1( l absorbed into temndsn lights. After 
that the owners became full proprietors, 
lliis is the finding of the learned District 
Judge, which, in my oitnicn, rs fatal to this 

(1) 13 Ind. Cas, 6431 34 A. 285! 9 A, Ii. J. 23*1 
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appeal. Tlie plaintiffs clearly had a right 
to pre-empt the sale, as the custom of pre¬ 
emption exists in the vill ige, and the prop¬ 
erty sold was a proprietary interest in 
the initial. I would, therefore, dismiss the 
appeal. 

. Linibay, J. —I agree that thts appal should 
be dismissed, but I wish to add a few words 
regarding the arguments based upon sec¬ 
tion 9 of the Tenancy Act. In my opinion 
tint section could not be used in the pre¬ 
sent case for the purpose of defeating the 
claim of the plaintiff pre-emptor. It 
seems to me that the scope of section 9 
is strictly limited and that the rule laid 
down in that section can only be applied 
in litigation arising between a landlord 
and tenant when the matter in issue between 
the landlord and tenant is the nature of 
a tenancy. 

The Tenancy Act only professes to 
regulate litigation regarding agricultural 
tenancies and in that view it seems to me 
we ought to limit the scope of a section 
such as section Q and ought not to assume 
that it w.is the i: tent ion of theLegi: lr.ture 
to lay down a rule which should be of uni¬ 
versal application so as to govern the legal 
relations of p.-rsons who do not stand inter 
se as landlord and tenant. 

The Full Bench case of this Court reported 
ns Jainath Palhak v. Kalka XJpadhya fi) 
seems to me to be the clearest possible 
authority for this view. That ruling, to my 
mind, lays dow. that section 9 can orly be 
had recourse to incases of dispute between 
a zemindar and his tenant as to the nature 
of the tenancy and the section was framed 
for the purpose of providing 0 rule of evi¬ 
dence which should govern the decision 
of such cases. It is clearly h id down in 
the ruling in question that ti e entry men¬ 
tioned in section 0 is conclusive proof only 
as to the nature of the tenancy. In the 
present case no question of the nature 
of tenancy arises between a landlord and 
his tenant. The plaintiff does not stand 
in the relation of landlord to the defendan t- 
appellant who is the purchaser of this 
property. I hold, therefore, that section 
9 could not be applied to the facts of the 
present case in order to show that the 
plaintiff had no right of pre-emption and 


that the property was still a fixed-rate 
tenancy and not the z.mindari property 
of the person who sold it. 

By the Court. —The order of the Court 
is that the appeal fails and is dismissed 
with costs including in this Court fees 

cn the higher scale. 

m. a. a. & n. h. Appeal dismissed 


PATNA HIGH COURT. 

Appeal from Appellate Decree Nos. 760 
of 1920, 360, 361, 364, 365, 367, 368, 369, 
370, 37 2 »373, 374 and 700 of 1921. 

January 30,1923. 

Present ; —Justice Sir B. K. Mullick, Kt., 
and Justice Sir John Bucknill, Kt. 

J ALDHARI RAI and others— 
Defendants—Appellants 

versus 

MUHAMMAD ABDUL KABIR AND 

others—Plaintiffs—Respondents. • 

Civil Procedure Code {Act V 0/1908), Sch. I I t 
para. 21 — Arbitration, private' — Award, f only in¬ 
valid, whether can be remitted—Award con aining 
provisional, uncertain and contingent condition, 
validity oj—Invalid award, whether can be set up 
as defence.. 

Where an arbitration is made without the 
intervention of a Court and an application is made 
to file the award, if the award is geed in part 
and bad in part, the Court cerrct remit it to the 
arbitrator for amendment or declare valid the 
part to which no exception is taken even if it is 
separable from the bad part. [p. 652, col. 2.] 

Dinabandhn Jana v. C/i.intatnoni Jana, 26 
Ind. Cas. 697: 19 C. W. N. 476, hi.r.j Lai 
v. Banwari Lai, 48 Ind. Cas. 711; 4 I\ L. J. 3 94, 
relied on. 

An award which contains a decision cn a pcint 
which was not referred to the arbitrator is in 
excess of jurisdiction and is bad. [p 652, col. 2.] 

An award which cannot be enlcrctd in Ccurt 
cannot be set up as a defence to a suit. [p. 653, 
col. 1.] 

An award containing a provisional, ur.cciUjn 
and contingent direction is bad. [p. 653, col. I.] 

An award directed that one of the parties shall 
execute a mortgage if legally necessary : 

Held, that the direction being uncertain and 
contingent, the award was. bad. [p. 653, col. 1.] 

Appeal from the decision of the Subor¬ 
dinate Judge, Second Court, Gaya, dated 
the 30th July, setting aside the decision of 
the Munsif, Third Court, Gaya, dated 
the 23rd Dectmber 1919. 
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Messrs. Ra/ T. 2 V. Sahai and D . C. Farma, 
for the Appellants. 

Mr. N. C. Sinha, for Messrs. Muhammad 
Ishfaq and Muhammad Hasan Jan , for the 
Respondents. 

JUDGMENT. 

Mu Hick, J.—These 14 second appeals 
arise out of 14 suits brought by the Mukar- 
raridars of the 10-annas odd-pies share of 
Mauza Chelial against their tenants for 
declaration of title and recovery of posses¬ 
sion of certain holdings. It appears that 
the holdings were held partly on naqdi 
and partly on bhauli rent and on various 
dates in the years 1910, the tenants execut¬ 
ed kabuliyats in favour of the plaintiffs com- 
muting the bhauli rents into naqdi rents at 
rates of Rs. 12 and Rs. 10-8-0 per bigha. 

Shortly after the execution of these 
kabuliyats the . plaintiffs obtained 
rent-decrees against the defendants 
for the arrears of part of the year 
1315, the whole of the years IS 1 ^, 

1317 and for part of the year 1318 Fasli . 

These decrees were obtained after contest 


1 * 9*3 


Authority. It is to be noticed that In 
this application the only prayer was, that 
the malik might be induced to take his decree 
money in instalments. No other matter 
in dispute was mentioned to the Collector. 
The petition was sent by the Collector 
to the Sub-Divisional Officer of Nawa- 
dah and, after considerable difficulty, the 
parties were prevailed upon to resort to 
arbitration. 


Now, the first petition for a reference 
to arbitration was one made by the tenants 
on the 1st October 1915 to the Sub-Divi¬ 
sional Officer of Nawadah. At that time 
a proceeding under section 107, Criminal 
Procedure Code, was pending against Abdul 
Aziz, the son of one of the proprietors, 
and he had been called upon by the Magis¬ 
trate to show cause why he si ovld not 
give security to keep the peace towards 
his tenants, and, on the 2nd October 1915* 
the plaintiffs replied with an application 
before the same Officer and agreed to an 
arbitration and the appointment of Rai 
Sahib Beni Madhab Prasad. It is clear 


and it seems that, at the time whet judg- ^ these two petitions, taken together, 
went was given, certain suits were pending fo rm the foundation and the basis of the 

in which the tenants impeached the validity bitrator > s jurisdiction, 
of the kabuliyats and asked, that they should , 


be set aside. In making the decrees in 
the rent-suits the Court made an express 

reservation that the queston of the validity 

of kubuliyats was not decided ; that ques¬ 
tion w T as decided about a month later 
when the declaratory suits were dismissed. 
The relevant dates of disposal were different 
for the different tenants but taking as 


There are also four other petitions which 
were made to the arbitrator himself and 
which amplify the matters in dispute tu< 
do not in any sense constitute the original 
reference to arbitration. They detail, on 
the one side or the other,the various griev¬ 
ances of the parties and ask the arbitrator 
to take them into consideration. 


tetEk-C -- 4 
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Rai, who is concerned with Suit No. 140 these six petitions m their 

of 1919, corresponding^ to Second Appeal or “£ ibit x _ The tenants'petition, dated 

the 1st October 1915, recites that a case 

for executing a fresh patta in aspect of 

the lands held on the ^ system in the 

said mauza and for making the dues pay- 

nb i e by Instalments is pending before 

Sub-Divisional Magistrate of Nawadah, and 

that the petitioners have appointed Fa l 

Sahib Beni Madhab Prasad as arbitrator 

“to decide of his own accord regarding 

the execution of fresh patia either naqdi 

_ hhauli and settle the dues and make 
including Jaldhan made an application aJMuUtux fostalments and the 

to the Collector of Cava praying that ^ k V ^ kan J dars ) and the', petitioner 
disputes between the landlords and them- tnaims t in ' . .. s o me ” It 

selves might b 8 settled by the Executive (the ratyats) will accept the same. 


No. 760 of 1920, I find, that the rent- 
decree in his case was passed on the 18th 
April 1912, and his declaratory suit was 

dismissed on the 3°th M a y 1912. 

Nothing further appears to have been done 
by either party in the Civil Court for some 
time, and the contest was shifted to the 
Criminal Courts and after various orders 
had been taken before the Sub-Divisional 
Magistrate of Nawadah we find that, 
on the30th June 1013. a number of tenants, 
including Jaldliari, made* an application 

^ f • 1 « 1 
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is to be noted that by this time the land¬ 
lords had executed their rent*decrees and 
had brought the holdings of all the defend¬ 
ants in the present suits to sale and taken 
delivery of possession and, I think, it is clear 
that this petition refers to the necessity 
for the execution of a fresh patia in order 
that arrangements might be made between 
the landlords and the tenants for the re¬ 
settlements of the holdings upon a new 
contract. It is also to be noticed that 
the petition does not in a ly way state 
that there was any dispute pending between 
the parties as to the amount of the arrears 
decreed by the Civil Court. The only 
dispute mentioned was, whether payment 
was to be made in one instalment or was 
to be distributed over a number of years ; 
and as .for the dues to which reference is 
made, it is clear that these dues refer to 
the rents accruing between the time of the 
rent-decrees and the date of the award. 

Exhibit B.—The landlords’ petition of 
the 2nd October 1915 is more general 
in its terms and the following words in 
the vernacular are sufficient to explain 
what, in the opinion of the landlords, was 
the dispute submitted to arbitration. These 
words are 

Is kisse ko jo badav mian liamlog ke 
p:-sh hai kisi punch ke supnrd kiya jae. 
Buitabir fidwian raiyan 0 fidwian Mukara- 
ridaran ne Rai Saheb Baba Beni Madho - 
Prasad Sahib, Hony. Magistrate Nawada 
ko bukhushi khahish apue aptie punch 
waste infasal anv,nooral tcsfia talab ko 
mokurar kind* 

It refers to the dispute as “ Is kisse ” 
that is to say, this matter or this story 
and by implication the reference is to the 
disputes mentioned by the tenants in their 
petition of the previous day. The land¬ 
lords meant that the matters submitted 
to arbitration were the matter of the exe¬ 
cution of a fresh patta and the settlement 
of the question of instalments. No other 

matter was within the jurisdiction of the 
arbitrator. 

The next petition (Exhibit id) is one by 
the tenants to the arbitrator on the 25th 
October 1915, asking him to settle the 
following points:— 

(1) the execution of the patia ; 

(2) the settlement of dues; 

( 3 ) the question of instalments ; 


(4) the remission of 2 kathas in every 
bigha according to the practice of Survey 
Department; 

(5) the question of expenses for Gilandazi, 
To this the landlords made two replies ; 

(x) by a petition dated the 27th October 
I 9 I 5 by the landlords of the 5-annas 4- 
pies share, and (2) by a petition (Exhibit 
30) dated the 7th November 1915 by the 
plaintiffs who are now before us. There 
was nothing of much interest in the peti¬ 
tion of the 5-annas 4-pies landlords ; but 
in Exhibit 30 the plaintiffs asked for a 
determination on the following points, 
namely : — 

(1) mesne profits ; 

(2) the houses erected by Jaldhari since 
the delivery of possession to the landlords ; 

(3) certain wrong entries in the Settle¬ 
ment Records in favour of a thikadar 
named Karu Rai ; 

(4) the length of the standard of measure¬ 
ment, and 

(5) the rate of rent at which the lands 
should be re-settled with the raiya f s. 

Now, with regard to the last point, it is 
quite clear that the landlords asked for an 
enharced rate and also contended that un¬ 
less the tenants who asked for re-settlement 
paid up the whole amount of the dues, 
re-settlement should be refused or, at all 
events, re-settlement should be given 
only in proportion to the amount paid. 

There were two further petitions, one 
by the tenants, dated the 12th December 
1915, and the other Exhibit Bi by the 
plaintiffs on the same date. In the former, 
the tenants pleaded that the kabuliyat 
rent was too high and asked that a fair 
rent be fixed. They also asked for instab 
ments ; but in paragraph 4 of the petition 
there was an altogether new request, name¬ 
ly, that the dues payable should be calculat¬ 
ed not from the date on which the tenants 
became liable but from the date on which 
terms of a fresh patta were fixed by the 
arbitrator. This is the interpretation which 
T give to paragraph 4 of the petition and it 
lias at least the merit of explaining the 
arbitrator’s decision to remit the claim 
for the years preceding 1318. The replv 
uf the landlords (Exhibit B 1) asserted that 
tiie naqdi rent as fixed by the kabuliyat 
was fair and, in paragraph 5, it was prayed 
that the arbitrator may, after considering 
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all the facts and referring to the papers, 
decide the matter accordingly. _ . 

Now, on a perusal of these six petitions, 
it is quite clear that the arbitrator had no 
authority to remit any part of the money 
which the plaintiffs were entitled to claim 
by the decree of the 18th April I 9 I 2 . 

The arbitrator submitted his award on the 
29th April 1916. He remitted the claim 
in respect of 1315. and *3^7 and/or 

1318 he allowed rent not at the kiouliyat 
rate (which was claimed in the plaint) 
but at the rate of Rs. 10 for lands assessed 
in the kabuliyats at Rs. 12-8-0 and at Rs. 

7-8-0 for lands assessed at Rs. 10. From 
the year 1319 up to the date of his award 

he allowed the plaintiffs compensation at 
the reduced rates fixed by him but for 
the naqdi lands he accepted the rates entered 
in the plaintiffs’ previous jamabandts: and 
with regard to the question of instalments 
he directed that the defendants should 
pay down in cash a quarter of the sum and 
thft for the remainder they should execu 
a kistbandi for payments spread over a 
oeriod of 7 years; and he also directed 
that the tenants should mortgage their 
holdings if it M was legally necessary to 

do so. 




Now it is a fact that since the year 1315 
the tenants have not paid one penny out 
of the rent due to the landlord and that 
they have been in occupation of these 
lands in spite of delivery of possession given 
to the landlords by the Civil Court; after 
the rent suits there was a Cadastral Survey 
and Settlement of the village, and they were 
recorded as trespassers in occupation. Un¬ 
less the award is valid they cannot resist 
ejectment and to me it is quite clear that 
the learned Subordinate Judge is right 
in the view that he took of the case. 

There can be no doubt that upon . the 
terms of reference as stated in Exhibit X 
and Exhibit B, which are the only two 
documents on which his jurisdiction is 
founded, the arbitrator had no authority 
whatsoever to remit any portion ot the 
decree-monev. The question was never 
in dispute and the tenants when they 
asked the Collector and the Sub-Divisional 
Officer to assist them in the matter of an- 
arbitration never dreamt of disputing their 
liability. The rent suits were hotly con¬ 
tested ; no reduction was claimed at the 
trial and it was not till their petition of the 
12th December to the arbitrator that the 
idea came into the heads of the defendants 
to ask that the dues should be paid not 
from the date on which they accrued but 
from the date on which the award was given. 
That being so, the award was m e, ess 


Although it is alleged by the defendants 
that the 8 plaintiffs accepted this award 

and paymentswereirode ^>ythedefend- andtheques- 

f ot dTs a a "by hi Appellate Court whether the bad part can be separa - 

th at these allegations are false ; and we d from the good part and the Court ca. 


: butVith.«»,» « 

ilfs s 

tor of po«o*»«" 

a „ainst the defendants. 

° The Munsif tried all the suits together 
, i found that the award was valid. 

‘ 1 On appeal by the landlords that decree 

has been set aside ’ and the Subordinate 
Tud-m has decreed the suits and directed 
the'Trial Court to determine the me.ne 


give raodinea xeuci uy --, 

g * ® t fhinlr it is not possible to do eo 
part. I think, it isthe IaW 

in the present cas . nQW g^tled in 

iflhafwTe re an arbitration is made 
India that wne e Court and an 

without the interven ^ ^ award _ then 

application is rnaoe and bad in part( 

if the award l g V . the arbitrator 

the Court cannot reran i the part 

f0I ameud«ent^r p dech.re ^ ^ a 

it is separable from the bad part. The 
Courts in India are agreed upon this 
4. i is necessary onlv to cite V\n&~ 
rlTu Ian^ CmtLoni Jana (i) and 
%$ll v Ban^ari Lai 12 ). In this last 

(X) 26 Ind. cas. 697: *9 C- W. N. 47 6. 

( 2 ) 48 Ind. Cas. 7“J 4 p - b. J* 394- 
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mentioned case the learned Judges pointed 
out that it was unfortunate, perhaps, that 
in this country clause 21 of the 2nd Sche¬ 
dule of the Civil Procedure Code does not 
give any power to confirm an arbitration 
in part where it has been made without the 
intervention of the Court, but that the law 
was that, even where a portion of the 
award open to exception can be separated 
from the rest, the only course open to 
the Courts was to refuse permission to file 
the award. If, therefore, in the present 
case the tenants cannot enforce the award 
in Court, they ought not, in my opinion, 
to be allowed to set up the award as a 
defence in this suit. 

The other ground upon which exception 
must be taken is that the arbitrator has 
given a direction with regard to the execu¬ 
tion of a mortgage bond for the liquidation 
of the arrears which is wholly uncertain 
and contingent. He says, that if it is 
legally necessary, then the tenants will 
execute a mortgage as security 
for payment of the instalments. 
Now, what does this mean ? Does 
it mean that it is contingent on legal 
opinion obtained by the plaintiffs or legal 
opinion obtained by the defendants ? It 
may be assumed that the legal advisers 
of the plaintiffs will declare the necessity 
of a mortgage and those of the tenants 
will deny it. Who is to decide the point? 
The arbitrator has not decided it, and, 
therefore, the award is provisional and 
uncertain. There is yet another objection. 
The plaintiffs are co-sharer landlords and 
have purchased the holdings of the tenants 
and are entitled to retain them on payment, 
to the 5-annas 4-pies landlord, the propor¬ 
tionate share of the rent due to them. 


kabuliyat executed by the tenants was 
for the period 1318 to 1326 F. S. inclusive 
and while holding that the rents in that 
contract were fair, the aroitrator made an 
appeal for mercy and compelled the land¬ 
lord to show some generosity ; his decision 
may not have been logical but upon the 
terms of the submission he was entitled 
to make the reduction. 

The result, however, is that the plaintiffs 
are not bound by the award and are entitled 
to recover possession of the suit lands. 
The plea of payment which was set up 
by the tenants, though believed by the 
Munsif, has been disbelieved by the Sub¬ 
ordinate Judge and we are bound by that 
finding of fact in second appeal. 

In these circumstances, the learned Sub¬ 
ordinate Judge's decree is right and the 
appeals must be dismissed with costs. 

With regard to the question of mesr.e 
profits the Subordinate Judge has already 
decided that the matter is to be determined 
by the Trial Court and, therefore, the inquiry 
upon that point will take its course. 

Bucknill, J. —I agree. 

z. K; Appeals dismissed . 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1656 of 1921. 

March 31, 1922. 

Present: —Mr. Justice Abdul Raoof. 

Musamniat DURGO —Defendant_ 

Appellant 


If the tenancies are occupancy holdings 
not capable of transfer without the consent 
of the landlord, then obviously a mortgage 
by the tenants in favour of the plaintiffs 
will not bind the 5-annas 4*pies landlords 
and will be wholly ineffectual in giving 
the pain tiffs any security unless the latter 
give their consent to the transfer. There 
also the award is provisional, uncertain 
and contingent. 

As for the other points argued before 
u», I think, the arbitrator had authority 
to reduce the rent as he has done. The 




PREM SINGH, minor, through his father 
FATEH CHAND alias FATEH SINGH— 

Plaintiff—Respondent. 

Custom Alienation — Widow, whether can silt 

non-ancestral property of husband-Construction of 

document—Gijt or Will. J 

Under the Customary Law of the Punjab no 

female in possession of immoveable property 

inherited from her husband has power oJdinVrily 

^ ^ £ m i w SnCh property ; and no distinction 
can be made between ancestral property and sdf- 

acqinred property m this respect. fo. 6, s col i 1 

In construing a doemnentro pa,t of it L. L 

®* P°*^ble, to be left out as redundant. 
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In order to decide whether a document is a 
deed of gift or a Will it is necessary to find out the 
intention of the person who executed it. If he 
• ntended that the transfer should take effect 
immediately in his lifetime, the document must 
be held to be a gift. If, on the other hand, he 
intended that the provisions of the document 
should take effect upon his death, the document 
must be held to be a Will. [p. 654, col. 2.] 

The mere use of the word “Will” in a document 
will not make it a Will if it was really intended 
that the property should vest in the donee im¬ 
mediately during the lifetime of the donor, [p. 655, 
col. 1.] 

vSecond appeal from a decree of the 
District Judge, Hoshiarpur, dated the 15th 
March 1921, affirming that of the Munsif, 
First Class, Kangra, dated the nth August 

I 9 2 °. 

Lala Mchr Chaml Mahaja n, for the Appel¬ 
lant. 

Dala Jagan Nath, for the Respondent. 

JUDGMENT.— The facts of this case 
are few and simple. The land in dispute 
belonged to one Diala, a Kotoch Rajput, 
of the Kangra District. On his death it 
came into the possession of his widow Mus- 
ammal Bidia Devi. The Musammat is 
said to have alienated the land in favour 
of the plaintiff, PremSingh, by a document 
dated the 5th August 1919. She died on 
the 15th August 1919 and on her death the 
land was mutated in the name of the defend¬ 
ant Musammat Durgi, widow of Devi 
Ditta, a cousin of Diala. Prem Singh sued 
for possession of this land on the 
strength of the above document which is 
marked as Exhibit P-3 on the record. The 
document is alleged by him to be a 
Will The suit was resisted by the defend¬ 
ant who is in possession, mainly upon 
two pleas, namely, (t) that the document 
the basis of the suit, is a deed of gift and 
being unregistered is inadmissible in evi¬ 
dence, and (n) that Musammat Bidia Devi 
being entitled to a life-estate only as a 
widow, she had no power to make a perma¬ 
nent alienation by a Will in favour of the 
plaintiff. The Trial Court found on both 
these points in favour of the plaintiff. It 
held the document to be a Will and on the 
question of the validity of the aliena¬ 
tion it held that inasmuch as the land 
in suit was not ancestral and as Musammat 
Durgi had no power under the custom to 
contest the alienation the plaintiff acquired 
« valid title under the Will. It also held 
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that it was proved that Mussammat Bidia 
Devi had the customary power of making 
a Will in favour of the plaintiff. On all 
these grounds the Trial Court granted a dec¬ 
ree for possession to the plaintiff. 

The defendant, Musammat Durgi, ap¬ 
pealed, but the decree of the Trial Court 
was upheld by the learned District Judge. 

The defendant has preferred this second 
appeal and two contentions have been raised 
on her behalf:—(*) relating to the nature and 
character of the document sued upon, and 
( i1) in respect of the power of Musammat 
Bidia Devi to make a Will. The document 
is, no doubt, styled as a Will, but in order to 
decide whether it is a deed of gift or a Will 
it is necessary to find out the intention 
of Musammat Bidia Devi. If she intended 
that the transfer should take effect immedi¬ 
ately in her lifetime the document must be 
held to be a gift. If, on the other hand,, 
che lady intended that the provisions of 
the document were to take effect upon 
the death of the lady it must be held to be 
a Will. Reading the document as a whole, 
in my opinion there can be no possible doubt 
that the lady intended that the property, 
should vest in the donee immediately. In 
spite of the fact that the transfer is styled . 
as a wasiat, I find the following clause 
which leaves 110 manner of doubt what the 


VIusammat intended :— .. .» 

“ Aur agar zindgi muzhar rckgai to bin 

linda guzara ki mustaliaq hungi. 

If the document was intended to tafce 
iffect after the death of the lady there was 

to necessity for his clause. In my 
on the lady was quite conscious that sue 

lad parted with the property m favour of 
he plaintiff and that was why she made 
provision for her maintenance in case 
-f her continuing to live. , According to 
he general rule of construction, no part of 
document as far as possible is to be left 
ut -s redundant. Both the Courts below 
ave ignored the effect of this clause above 
lentioned. The learned Judge of the Ap- 

ellate Court has referred 10 tins clause in 
is judgment and to the contention put 
,rward on behalf of the plaintiff on the 
isis of that clause, but he has not tried 
meet the argument All that he has 
id in his judgment on this point is. But 
consider that the tone and meaning of 
5 document taken as a whole is that it is 
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fo fact a Will and not a deed of gift.” This 
finding entirely ignores the contention 
based upon the clause. It is not necessary 
to refer to the various authorities cited 
before me to support the proposition 
that the mere use of the word * wasiat* 
cannot make a transaction a Will if it was 
really intended that the property should 
vest in the donee immediately during the 
lifetime of the donor. I am, therefore, 
clearly of opinion that the document is a 
gift and as such required registration under 
clause (a) of section 17 of the Registration 
Act, and that being unregistered was inad¬ 
missible in evidence. On this finding 
alone the suit of the plaintiff must fail. 

On the second point Mr. Mehr Chand 
Mahajan has argued that no female in 
possession of immoveable property inherit¬ 
ed from her husband can permanently 
alienate such property and that no dis¬ 
tinction can be made between an ancestral 
property and self-acquired property in this 
respect. In support of this argument he 
has relied on paragraph 64 of Rattigan's 
Digest of Customary Law in which the rule 
is thus stated : “ Except as provided in 
paragraph 39 or paragraph 62, no female 
in possession of immoveable property 
acquired from her husband, father, grand¬ 
father, son or grandson otherwise than as 
a free and absolute gift can permanently 
alienate such property/' 

In the case of Dali pa v. Dallii 
Civil Appeal No. 2163 of 1916 a Divi¬ 
sion Bench, of which the learned Chief 
Justice was a member, described that 
under Hindu Law a widow takes only 
a limited life-interest in the estate 
and the nature of her interest cau 
never alter even though there be a com¬ 
plete want of heirs. The learned Judges . 
^ent on to observe that, “so far as we are 
aware, it has never been suggested thit the 
life-interest in an estate which custom grauts 
to a widow is in any way wider than the 
interest which she takes under the Hindu 
Law.” 

So far as the parties to the present case 
are concerned, the riwaj-i-arn of the Kaugra 
District prepared by Mr. Middleton 
also supports the proposition. At page 
70 of Volume XXVIII is to be found the 
question and answer on the subject. Ques¬ 


tion No 45 embracing almost all the que‘» 
tions arising in connection with this matter 
was put in the following words :—• 

“Question No. 45. What is the nature of 
the widow’s interest where she succeeds ? 
What rights of alienation has she ? 

“(i) Under what special circutnstlaces 
or for what special purposes can she alie¬ 
nate ? 

“ (ii) Is any distinction made in this matter 
between moveable and immoveable ances¬ 
tral and acquired property, or in respect 
of alienations to the kindred of the de¬ 
ceased ? Supposing alienations to be per- 
missib’e, whose consent is necessary to 
make it valid?” 

The custom was thus stated in the an¬ 
swer : 

Auswer.—The widow succeeds to a 
limited life-interest in the estate only. There 
is no restriction on her power to alienate 
moveable property. She can, however 
only alienate ancestral immoveable property 
or immoveable property acquired by her 
husband, temporarily and for legal neces¬ 
sity, i.e., for payment of her husband’s just 
debts, or Government Revenue to defray 
the expenses of her daughter's marriage 
or family or for any other special and suffi¬ 
cient reason. She has, however, no power to 
effect a permanent alienation. No dis¬ 
tinction is drawn between ancestral proper¬ 
ty and property acquired by her deceased 
husband. The widow making an aliena¬ 
tion should first offer to do so to the colla¬ 
terals and only on their refusal should she 
alienate to a stranger.” 

In the case of Gobinda. v. Nandu (1), 
Letters Patent Appeal No. 136 of 1921/ 
the learned Chief Justice, sitting with Mr. 
Justice Martineau, made the following ob¬ 
servation :— 

“In this case, however, we are dealing 
with alienations made by females whose 
power of disposition over the property was 
admittedly restricted, and it has been held 
by a Division Bench in Civil Appeal No. 128 
of 1917 [Diyal Kuar v . Mehtab Kaur 
(-) J tliat estate of a widow under 
Customary Law is subject to the same res¬ 
trictions as that of a widow under Hindu 
Law.” 

<i) 74 Ind.Cas. 644; (1922) A. 1 . R. (L.) 21 7. 

(2) 74 lad. Cas. 639 3 L* h h 45^ 
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These are two recent decisions of this 
High Court which have a direct bearing 
on the question to be decided in this case. 
In accordance with the rule laid down in 
these cases I must hold, that Musammat 
Bidia Devi had no power to make the alien¬ 
ation relied upon by the plaintiff. The 
plaintiff, therefore, has acquired no title 
under the document sued upon. On this 
ground also the suit of the plaintiff must 
fail. In view of the above findings this 

appeal must succeed. 

I accordingly accept the appeal ana, set¬ 
ting aside the judgments and decrees of 
the Courts below, dismiss the suit of the 

plaintiff with costs in all Courts. 
z K Appeal accepted. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 223 of 1020. 

March 20 , 1923. 

Present:- Mr. Justice Walsh and 
Mr. Justice Ryves. 

REKHAB das—Defendant 
—Appellant 
versus 

Musammat SIffiOBAI and another- 
Plaintiffs—respondents. 

asfofsath. Extent of—~D<rfc of 'dc whlihT^nbe 

CM *Say presume under section 

io?!i the Evidence Act is confined to ^efactum 
^ Anxth It cannot presume that, oecause a 
Person has not been heard of. he died at any 
particular moment, or in any particular way, or 
from any particular cause. IP* 6 57- co1 * I -J 

A.' 'Vb fo 5 »'V B.)”joUowed. & 

ComfloVift 8 tlie burton of £oof. th.t“ pison 
■who was alive at a given date is still alive, on 
to the party who asserts it, if he has not been heard 
of for seven years by people who presumably 
would have heard of his being still alive { and 
if the Court is satisfied, in the circumstances of 
the case that lie is dead, having regard to the 
definition of “ proof’ 1 * section 3 of the: E v 1 - 

isrjft wp srrtsrJ?**: f 
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reliable evidence that he is in fact alive, the 
cSrt must find that he was dead at the date 
much 1 ms thathe was dead atwygiTea 

p aytjcniax date. [p» 
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A person belonging to • a Hindu joint family 
disappeared. More than seven years after his 
disappearance, his widow adopted a son. The* 
missing husband’s co-p irceners sued for a declara* 
tion that the adopti-n was invalid as made 
during the lifetime of the husband. The widow 
relied on the prisuinptioti raised by section 108 
of the Evidence Act. The Court decided that 
the husband was dead but decreed the suit on 
the ground that no presumption under the section 
in question could be raised about the death of 
the husband before the date of the suit, and 
consequently before the date of the adoption. 
The widow made a second adoption after the 
suit. The co parceners of the missing husband 
again disputed the adoption but the widow urged 
that the question of the death of her husband 
at the date of the previous suit was res judicata : 

Held , that the point was not res judicata as the 
only question material for the decision of uie 
previous suit was whether the husband had died 
before the date of the adoption and as the point 
about his death at the date of that suit was not 
"substantially or directly in issue,” the finding 
on that point was not binding, [p. 657, cols. 1 & 2.J 
Pirst appeal from a decree of tae Sub¬ 
ordinate Judge, Aligarh. . 

Messrs. Peure Lai Banerjt , Lalit Mohan 
Bxnerji and Sh&fttbu Nath Chaube, for 

the Appellant. ' 

Mr. Kailas Nath Katju, for the Respond 

eats. 

JUDGMENT. 

Walsh, J.— We have come to the con- 
elusion that this appeal must be allowed 
and the suit dismissed. The point is a 
short one, but an interesting one and nor 
so tecHincal and artificial as it appeared 
at first sight. We are much indebted to 
Mr. Peare Lai Bauerji for his able argument 
ou behf. 1 i of the appellant. The pout may 
be stated in a very small compass The 
is an undoubted myestry about thetate 
of one Kedar Nath, who ■was eng*d 

commercial pursuits. He "V ac ] eaua te 

who lived in Calcutta and who, for adequate 
wno uvea v. was accused 

reasons, namely, that , m.* 

of embezzelment, disappeared- This 
lnonened in December 1907, that is to say, 
iust P ? little more than 13 years before this 
** it. was on ly 2 a. He had no child¬ 
ren He had a young wife, and although 

feeble efforts have been made to prove his 
subsequent existence, nothin < definite is 

known about it. If one had merely, on 
questions of fact, to 'draw la crences per- 

mitted by section 114 °* 

Act many considerations would have to 
be taken U into account, including wha i has 

been pressed itpon us on behalf of the 
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respondent, that in the case of one who was 
not shown to have left the country, it is al¬ 
most certain by now that he is dead. On the 

other hand, onecan not leave out of account 
the fact that, for many years, he had para¬ 
mount reasons for remaining concealed, that 
a childless wife is not much esteemed in this 
country, and that the War which followed 
seven years afterwards has altered, one may 
say, the comparative values of inferences 
as to the whereabouts of persons whose 
addresses are unknown. Many Indians 
have joined, or followed the troops, and 
have remained abroad. The Post is far from 
perfect, as yet. The widow, alleging per¬ 
mission from her husabnd, a fact which 
has been rejected by the Court below, 
went through the form of adopting a son 
in 1916 and the present defendant-appel¬ 
lant being then plaintiff, brought a suit 
seeking, a declaration that the adoption 
was.void. The respondent to this appeal 
setting up the adoption naturally relied 
on the presumption, or shifting of the 
onus, defined.by section 108 of the Evidence 
Act. . Now, if there is one thing more 
certain than another it is that it is clearly 
established in India, as in England, par¬ 
ticularly expressed in a Pull Bench decision 
reported as Muhammad Sharif v. Bande 
Alt (1), that what the Court may presume 
under section 108 is confined to the factum 
of death. It cannot presume that, because 
the person has not been heard of, he died 
at any particular moment, or in any par¬ 
ticular way, or from any particular cause 
and, that being so, the defence in the former 
suit was bound to fail because the presump¬ 
tion being the sole thing which was relied 
on, . the Court was prohibited bylaw from 
finding that Kedar Nath had died before 
1 9 I 5 . the date of adoption. It might ex¬ 
press an opinion as strongly as it pleased 
that .he was dead at the date of the suit 
but, in my judgment, that would be a mere 
dictum, and even although it framed an 
issue, and went to the length of holding 
that he was dead at the date of suit, it 
would not be an issue as defined by section 
11 of the Civil Procedure Coae, “substan¬ 
tially or directly in issue” between the 
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parties to that suit. It would be irrelevant, 
because he might be presumed dead <at 
the date of the suit, and yet not dead at • 
the date of the adoption which was the 
only material question to be decided. En¬ 
couraged by the observations of the learned 
Subordinate Judge, who dealt with the 
former suit, the widow made a second at' 
tempt to adopt, namely, on the 18th June 
I 9 I 9, and having in her favour, or her 
advisers thinking that they had ii their 
favour, an expression of opinion that the 
man was dead in 1918 and that, therefore, 
he must be still dead in 1919, this suit 
was brougft for partition, based upon the 
adoption which itself was based upon the 
alleged decease before June 1919. The 
learned Judge in disposing of this second 
suit, in a very clear judgment, without 
disposing of the question of fact, has 
held himself compelled to adopt the 
theory on which the suit was based, 
namely, that the issue of death was res 
judicata , that death in the year 1918 had 
been established in the previous suit, 
and that, therefore, he was compelled 
by law to hold that it was proved 
to have occurred before June 1919. In this 
respect we find ourselves unable to agree 
with him as a matter of law. There is no 
doubt as to his view. He says : “ When 
once inter partes he was presumed to be dead 
when the question next arises, he will be 
presumed to have died, when it was decided 
inter panes that he is presumed to be dead.’* 
The fallacy in that statement is that there 
was no decision in favour of the presumption 
of his death inter partes. There was merely 
an expression of opinion. The question 
whether he could be presumed to be dead 
inter partes in that suit was not one which 
was “ substantially or directly in issue 
within the meaning of section 11 of the 
Code.” We, therefore, think that the 
decision on the question of res judicata 
was wrong. We feel less hesitation in dis¬ 
missing the suit, which after all we are 
bound to do if that is our view, inasmuch 
as, at any rate in my opinion, this suit is 
premature, and really an abuse of the 
Court. The respondent’s Counsel pressed 
us on the question a fact, namely, that the 
death was proved. But when oiie listened 
to him one realised that he was unable to 
pursue the argument on the question of 
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fact, without continually grasping the wea¬ 
pon, if I may so describe the presumption 
which lie professed as frequently to have 
thrown away. That is to say, while at one 
breath he disclaimed any desire to use 
the presumption, it found a frequent place 
in his argument, and necessarily so, because 
the actual evidence of this man’s death is 
nil, and the surrounding circumstances can 
only be treated as giving rise to a legiti¬ 
mate inference of fact, greater or less 
according to the particular opinion of the in¬ 
dividual \vho is asked to draw the inference. 

I feci it desirable to express my view 
about two aspects of this part of the re¬ 
spondent's argument. In the first place, 

I have no faith in a case which I am satis¬ 
fied has be n run, if I may use the expres¬ 
sion, by some legal gentleman propounding 
a theory. One question is whether this 
woman' either herself thinks, or is entitled 
to ask a Court to think, that her husband 
was dead in 19*9 and her absence from the 
box and her failure to produce any evidence 
before the Court tending to show that 
she has latterly regarded herself, and been 
regrrded by her friends and relations as a 
widow is certainly not encouraging to any 
one who is asked to draw an inference 
which might be destroyed in one blow 
by the re appearence of this comparatively 
young man. If she is not prepared to state 
her reasons for her own belief, it is rather 
a strong thing to ask the Tribunal to do 
what she appears to shrink from. Second!) , 
and I am very much impressed by this 
view of the case, if we were to hold other¬ 
wise it seems to me that it would always 
be possible, in the unusual circumstances 
which have arisen in tins case, for a plaint¬ 
iff desirous of benefiting by a presumption 
of* death to bring a suit, which he or she 
knows is bound to fail, asking the Court to 
find death at a particular date of the suit, 
which is admittedly immaterial, and having 
„ ot 1 die*urn in favour of an immaterial 
f ssll e in a suit which ought never to have 
been brought at all, to bring another suit, 
Mid to trv and force the Court to the length 
of following the presumption which it lias 
•1 readv made bv an irrelevant d etum 
• improper suit. That would amount 
to an abuse of the process of the Court. 
Tl rce further observations arise which 

relevant. Even it we followed the 


suggestion of the respondent’s Counsel, and 
starting to examine the evidence de novo 
endeavoured to arrive at a decision on the 
issue of fact, we could then do no more 
than act on the presumption that Kedar 
Nath was dead at the date of this suit. 
The Full Bench decision prohibits us from 
finding that he was dead before that date; 
It seems to me, therefore, that a decision 

would not benefit the plaintiff. I do not 

think furthermore, that in the first suit 
the Judge, who is the same Judge who 
decided the suit and who is particularly 
cle?r in the expressions of his reasons, ever 
intended to say what it is alleged tta the 
did sav, namely, that he was satisfied that 

the man was dead at the date of suit. The 

sen tence relied upon is merely his way, in 
r opinion, of interpreting section 108 in 
the English tongue. It should be observed, 
furthermore, that in the appeal from this 
judgment in the first suit to the District 
Judge, the question of the correctness 
or otherwise ol the dictum, and its lega 
effect upon the position, of the parties dis¬ 
appeared altogether, and it ceased to possess 
any claim to amount to a decision inter 
partes. The Subordinate Judge u,i his 
judgment in the first suit said Under 
section 108 of the Evidence Act the onl> 
presumption will be that Kedar Nath is now 
dead ” This seems merely h.s way of 
interpreting the presumption which may 
legitimately be drawn under section Jo , 
that he was dead at the date of the suit 

and not at any earlier date, Pinal y l am 

satisfied that no injustice c -' l bc n 

nnture suit rnere <.re ^ estaWish 

to the law >> fa vo ur if the strength 
the issue of fac .1 - k this suit is an 

f' f , her to ft ’decision in favour 

indirect attempt to hich her advisers 

of the adop 1011 • appeal, therefore, 

had some q j and the suit dismissed 

Iff, 3 Courts' With costs The money 
deposited by the appellant by way of se- 
e „rity will be re-paid. 

This order is without prejudice to any 
previous order which we have made pro- 
vidj-e the conditions imposed upon t -* 
re-admission of this appeal, the defendant 
having been guitly of every possible neglect 
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before he eventually was enabled to bring 
ithe matter before this Court. 

As ?n addendum to the foregoing judg¬ 
ment we are asked to state that there is 
a Second point which the appellant, if he 
had failed upon the point which we have 
just decided in his favour, desired to raise, 
namely, that the widow, having no per¬ 
mission from her husband, could not adopt 
after the estate vested in the surviving 
member of the joint family. As all 
the facts are ascertained on that 
question and in the event of this case 
going further and the decision of that ques¬ 
tion becoming necessary, all the material 
for its decision is available upon the record. 
We think we should be serving no public 
interest by hearing arguments upon it, 
being of opinion that the suit ought to be 
dismissed in any case. We are told that 
the point is a troublesome one. 

Ryves, J.- I agree in the order proposed 
and generally in the reasons stated by my 
learned brother. 

It seems to me that section io8 of the 
Evidence Act enables a Court to shift the 
burden, of proof, that a person who was 
alive at a given date, on to the party who 
asserts that he is still alive, if he has not 
.been heard of by people who presumably 
would have heard of his being 
still alive after seven years, and if 
satisfied in the circumstances of the 
case, that. he is dead, having regard 
to the definition of “proof ” in section 3 
of the Evidence Act, it may presume and 
find as a fact that he is dead. But it 
does not follow that merely because a person 
has not been heard of for seven years, where 
there is no positive or reliable evidence 
that he is in fact alive, the Court must 
find that he was dead at the date of suit, 
much less that he was dead at any given 
particular date. This, I think, is the fallacy 
underlying the judgmentof the Court below. 

I doubt if even now the wife brought a suit 
for a declaration that her husband was now 
dead, whether the Court, on the evidence 
on the record as it stands, (particularly in 

.. . 1 any evidence given by the 

wife) would be justified in holding that the 
husband was i n fact dead. In a case where 
a man has no ostensible or probable reason 
to disappear, it might be otherwise. Take 
a case where a man goes on a voyage iji a 


ship which is never heard of again, or 
where, as happened in a case within niy 
knowledge i n this Court, a man started in 
a country-boat on ordinary business to cross 
the Ganges then swollen and turbulent 
in flood miles wide, in the rains, and neither 
he nor the boat was ever heard of again. 
Af ter seven years of absence, on proper 
evidence, a Court might well act on section 
108 and held the man was dead when the 
suit was brought. On the other hand, there 
was another case in this Court where, in 
my own experience as Government Ad¬ 
vocate, a man wanted for murder, was 
unheard of for over 15 years, and 
thereafter by accident was discovered and 
arrested in Rangoon, where he had been 
living all along and prospering. Each 
case must be decided on its facts, having 
regard to the probabilities of human life 
and conduct. 

Wnat are the facts here ? The husband, 
aged 23, was in business in a Bama’s firm in 
Calcutta. He embezzelled his .master's 
money, and to avoid prosecution deliberate¬ 
ly absconded, presumably with the money 
in his pocket. So far as the evidence goes, 
he has not been heard of since, but is it 
reasonably probable, from the point of view 
of the “prudent.man,” to believe that he 
is in fact dead ? He had every reason to 
remain “perdu"-, there is no limitation 
against criminal prosecution in India. 
True, he left behind a young wife. We have* 
no evidence a s to whether his relations with 
his wife were happy or otherwise. Beopleof 
this caste are married young without pre¬ 
vious acquaintance usually. We do know 
that she was childless, and as she must 
have been married to him for some years, 
having regard to the habits of the country* 
and had no child, lie 111av well have des¬ 
paired of getting a son. Por all we know 
he may now be prospering with a new* 
family in Kenya or East Africa, or Burma 
or any of the other places outside India* 
where it is common knowledge that Indian 
nxr.lzs and pedlars have settled There 
is the additional fact that the wifewasap- 
pu-ently. not left i n indigent circumstances, 
so t.iat there was no stringent obligation 
01 tne husband to provide for her support, 
uie learned Judge below has not come to 
a decision on -the merits. As pointed out 
by my learned brother, he h* held that, 
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bv reason of his previous judgment (which, 

however, did not decide that the husband 
was dead then) he was barred by the rule 
of “res judicata' from holding otherwise 
now. I feel some doubt whether we should 
net have remanded the case back, but, on 
the whole, I agree with the order proposed, 
z. k.& n. ij. Appeal allowed. 

PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

July 12, 192 1. 

Present :—Lord Atkinson, Lord 

Philimore and Sir John £,dge, Kt. 
SACHtNDRA NATH ROY and others 

—-PLAINTIFFS— APPE LLANTS 

versus 

MAHARAJ BAHADUR SINGH and 
others—Defendants— Respondents. 

Limitation Act [XV of 1877), Sch. 11 , A t. 179 

— Appeal dismissed in default—Execution of decree 

— Limitation, operation of—Decree aisi in mortgage 
suit — Limitation—Construction 0/ document — Mori • 
gage, equitable, by mortgagee — Mortgage, original, 
satisfied—Deed of indemnity to protect mortgagor — 
Payment by mortgagor of barrel decree on equitable 
mortgage — Mortgagor's right to be indemnified. 

In the case of the dismissal of an appeal 
against a de:ree for want cf prosscution, the 
period of limitation for execution of the decree 
under the Limitation Act of 1877 runs from the 
date of the decree and not from that of the 
dismissal of the appeal, [p. 663, col. 2.] 

Abdul Majid v. Jawahir Lai, 23 Ind. Cas. 649 ; 
36 A. 330; iO M. L. T. 44; 12 A. L. J. 624; 
16 Bom. L. R. 393; 18 C. \V. S. 963 ; 19 C. L. J. 
626 ; 27 M. L. J. 17 ; (1914) M. W.N. 483; 1 L. \V. 
483 (P. C.) and JJatufi Nath v. Munni Dei, 23 Ind. 
Cas. 044 ; 41 I. A. 104 ; 36 A. 284 ; 18 C. W. N. 
>•40 ; 12 A. L. J . 59 <> I *9 C. L. . 1 . 574 1 16 Bom. 
L. R. 3 <>° ; 2 7 L. J. 1 l 16M. L.T.i ;i t. W. 
729; (1914) M. W. N. 437 ( 1 \ C.), referred to. 

In the case of a decree nisi made in a mortgage 
suit, the period of limitation for execution under 
the Limitation Act of 1877 is only three years and 
not lb ee years plus the period given by the decree 
lor redemption, [p. 663, col. 2.] 

'There i ,; no provision in the Limitation Act 01 
1908 so retrospective in its effect as to revise and 
make effective a decree, which, before the date of 
its coming into operation, had become uueutorce* 
able by lapse of time. [p. 6->4, col. i.J 

A mortgigee created an equitable mortgage by 
depositing the mortgage deed with a third party. 
Subsequently the mortgagor having satisfied his 
mortgage, lie contracted to indemnify him against 
‘•all losses, damages, actions, claims, suits, 
demands and accouuts " in respect of the mort¬ 
gage-deed or "any money owing or due thereunder 
or otherwise howsoever or lor any act doue by 
him, the mortgagee, with respect to the said 
mortgage-deed." Subsequently, the third perty 
got a decree on his cquituo e mortgage against the 
original mortgagor but did not enforce it within 


limitation. The mortgagor, satisfied it after it 
had become unenforceable by lapse of time, and 
then sued his own mortgagee to recover the 
amount paid on the basis of the indemnity con¬ 
tract. It was urged in defence that the payment 
being voluntary, the mortgagee was not liable to 
make good the amount: 

Held, that, although the payment made by the 
mortgagor was voluntary in the sense that it was 
made in payment of a decree that had become 
unenforceable by lapse of time, yet the mortgagee 
by depositing the mortgage-deed as security with 
the third party had blistered, encumbered and 
lessened the value of the mortgagor's equity of 
redemption, and that the latter was, under the 
very general terms of the indemnity contract, 
entitled to recover from the mortgagee what it 
had cost him to remedy the damage done to the 
property by paying off the encumbrance which 
the mortgagee had by his own act created, [p. 
664, col. 2; p. 665, col. 1.] 

Appeal against a judgment and decree of 
the Cilcutta High Court, dated the 21st 
of July 1916. 

Sir George Lowndes, K. C. and Mr. /. M. 
Parlkh , for the Appellant. 

Mr. Iienwothy Brown , for the Respondents. 

JUDGMENT. 

Lord Atkinson.— The financial dealings 
between the several parties concerned, 
o it of which the appeals in this case have 
arisen, are somewhat complicated. It 
is, however, necessary to examine tbem 
in order to understand clearly the 
points c?lling for decision. Or the 8th 
Mirch 1886, the 12th May 1887, and the 
12th Miy, 1892, the predecessors-in-title 
of the appellants in this litigation, styled 
the Roys, borrowed from one Dhanpat 
Singh three sums of Rs. 3,00,000, 
Rs. 20,000 and Rs. 15,000 respectively , 
and secured the repayment thereof with 
interest at the rates stipulated by three 
mortgages bearing the above respective 
dates of certain immoveable property 
belonging to them, the Roys, these mort¬ 
gages were presumably in the ordinary 
form conveyances of the absolute interest 
in the property pledged with the usud 
provision for redemption, coupled with 
covenants by the mortgagors to pay the 
debt due under them. The Transfer of 
Property Act permits in Calcutta the cre- 
atio 1 of equitable mortgages by deposit 
of deeds. Accordingly, Dhanpat Singh, 
01 the 3rd June 1893, created at Calcutta 
an equitable mortgage of the prcpeity 
of the Roys, comprised in these mortgage- 
d:cds, by depositing these latter documents 
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with a firm trading at Calcutta asShewaram- 
Kns'r.l Caand, hereinafter styled “the 
firm," to secure there-paynient of Rs.70,000 
lent by them to him, with interest till 
paid. It is not clear whether, at this par¬ 
ticular date, the Roys had notice of this 
transaction. Early in the year 1894, 
Dhanpat Singh, instituted two ordinary 
mortgagees* suits, against the Roys to 
recover the amount secured by the three 
first-mentioned mortgages. The equitable 
mortgagees, the firm, were not made 
parties to these suits or either of them. 
The Roys contested these suits and ulti¬ 
mately a settlement was come to where¬ 
by Dhanpat Singh accepted a sum of 
Rs. 1,20,000 in full satisfaction anddischarge 
of the amount due to him for principal and 
interest on the three legal mortgages. The 
Roys had not this sum of Rs. 1,20,000 
available. 

They were, in consequence, obliged to 
raise the money to pay Dhanpat Singh 
the arranged sum of Rs. 1,20,000. They 
accordingly borrowed from the Eastern 
Mortgage Agency Compan} r , hereinafter 
styled "the Company’* a sum of Rs. 2,00,000 
and secured the re-payment of it with in¬ 
terest by executing to this Company a mort¬ 
gage, dated the 23rd April 1894, of all the 
property comprised in the three first men¬ 
tioned mortgages. By reason, apparently, 
oi the existence of the equitable mortgage 
created by the deposit of the mortgage- 
deeds, an expedient was adopted. A 
deed of even date with the mortgage, 
gamely, the 23rd April 1894, was executed 
by Dhanpat Singh, by which he after ac¬ 
knowledging the receipt of the sum stipi - 
lnted for, released the lands and permises 
maitioied in the three mortgages from 
all claims, etc., under these instruments 
and protected the Roys by a covenant 
; n the words following from all claims, 
which might be made against them in res¬ 
pect of any of the matters therein men¬ 
tioned. The covenant ran thus:— 


(2) That the mortgagee, his heirs, exe- 
cit>rs, admitistrators, representatives gnd, 
assigns shall, at all times hereafter, keep 
t mDrtgagors, their heirs, executors, ad¬ 
ministrators, representatives, and assigns 
their and each of their estates and effects 
harmless and indemnified against all losses 
damages, actions, claims, suits, demands 
and accounts in respect of the said three 
several hereinbefore recited deeds of 
mortgage, or any money owing or due there¬ 
under or otherwise howsoever or for any 
act done by him, the said mortgagee, with 
respect to the said deeds. 

‘‘(b) That jthe mortgagee shall forth¬ 
with cause the 1 said two suits, respectively 
numbered 75 and 301 of 1894, now pend¬ 
ing in the Court of tl e Subordinate Judge 
in the District of Murshidabad to be forth¬ 
with compromised on these terms and peti¬ 
tions to that effect filed accordingly.** 

The deed containing this covenant was 
duly registered on the day it bears date. 
The plaintiff, Dhanpat Singh, in each of 
the two suits instituted by him, lodged, in 
pursuance of the terms of the settlement, 
a petition praying that these suits might 
be disposed of according to the terms of 
the settlement which had been arrived at. 
The Court granted the prayer of this peti¬ 
tion, and made in the first suit a decree 
dated 5th May 1894, and, in the second 
suit, a decree dated the 7th May 1894, 
whereby it was in each suit respectively 
decreed that the suit having been amicably 
settled,, it should be disposed of, that 
the claim of the plaintiff should be taken 
to have been satisfied, and that each party 
should bear his own costs. 

On the 17th July 1896, Dhanpat Singh 
paid to the firm, on foot of the hund'is 
he had made to them, R s . 42,000, and pro¬ 
cured from the firm a release from all further 
liability on all these hundis on the terms 
that this compromise w'as to be without 
prejudice to the Company's rights to enforce 
their lien against the properties comprised 
in the three mortgages. 


“ 2. The mortgagee both hereby for 
himself, his heirs, executors, administra¬ 
tors, representatives and assigns coverrr t 
wdththe mortgagors, their heiis, executors, 
administrators, representatives and 
assigns in manner following :— 


On the nth May 1897, the firm insti¬ 
tuted a suit against the Rovs and tie 
Company in the Court of the Subordin.-le 
Judge of Murshidabad to 1 recover the sum 
due under their equitable mortgage, which 
latter they claimed had priority over the 
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legal mortgage executed to the Company 
on the 23rd April 1894, and further, tlat 
they were entitled to enforce their claims 
against the properties comprised in tie 
three original mortgage-deeds deposited 
with them, and also against the Roys per¬ 
sonally. The heirs and personal represen¬ 
tatives of Dhanpat Singh, deceased, were, ty 
the order of the High Court, made defend¬ 
ants in the suit. They are the first four re¬ 
spondents in the present appeals. The R03 s 
and the Company contested this suit, and, 
on the 28th February 1903, the Subordi¬ 
nate Judge delivered judgment in favour of 
the plaintiff firm, holding that they, under 
their equitable mortgage, were, as regards 
the Roys, entitled to the sum of 
Rs. ^7,223-4-9 1 or principal, interest ai d 
costs with interest at 6 per cent, till paid, 
subject to the mortgage to the Company 
of the 23rd April 1894, which he held had 
priority over the equitable mortgage of 
the firm. He made the decree usual 
in ordinary mortgage-suits that the Ro}S 
should pay the sums found to be due, 
with 6 per cent, interest, within six 
months from the date of the decree, 
failing which the properties covered by 
the three first-mentioned mortgages should 
be sold subject to the lien of the Com¬ 
pany. 

Against this decree, both the Roys 
and the firm appealed to the High Court 
at, Fort William. The appeal of ti e Roys 
was dismissed with costs. The Court held 
that the mortgage of the Company had 
not priority over the equitable mortgage 
of the firm, that the appeal of the latter 
should be allowed, and made a decree 
declaring that the firm was entitled to a 
valid equitable charge on the lands, 
covered by the three mortgages, and that 
in default of payment either bv the Com¬ 
pany or the Roys, of what was due upon 
that security, the mortgaged property or 
a sufficient part of it should be sold to 
meet the plaintiffs’ claim, and that, unless 
the parties should agree as to the amount 
due to the plaintiffs, an account should 
be taken of what was due. No absolute 
order for sale in default of paymei t of the 
sum due was ever nia'le on this decree. 
Against these two decrees, the Roys obtained 
from the High Court liberty to appeal to 


His Majesty in Council. The record wa s 
printed, No. 56 cf 1910, and sent to the Offic e 
of the Privy Council. Meanwhile, however* 
the firm, by deed dated the 28th June 
1907, reciting the executicn of all the deeds 
hereinbefore mentioned, the creation of 
the equitable mortgage, the 1 ranting of the 
several decrees made in the litigation 
which had taken place between the parties, 
and, further, that tbe two decrees of the 
High Court dated the 26th August 1905, 
made in the Appeals Nos. 184 and 208 of 
1903 respectively, were still unsatisfied 
that there was due thereon to the firm 
the sum of Rs. 45,377-5-6 with interest 
calculated up to date, that tie firm had 
agreed to assign the said decrees to one 
Edward Hugh Bray (party thereto) at the 
“price or sum" of Rs. 23,000assigned to him 
the two aforesaid decrees dated the 26th 
August 1905, and all money now or here¬ 
after to become due thereunder respec¬ 
tively and all benefit and advantage under 
the said decrees respecthelv in duo ing the 
charge created cn the lands and premises 
described in the schedule Hereto, to hold 
the decrees and all the other premises 
thereby assigned or mentioned or intended 
so to be a.ssigned unto the said Edward 
Hugh Bray, his executors, administrators 
and asigns, absolutely and for ever. This 
deed was duly registered. 

This Edward Hugh Bray was a Director 
of a Company which acted as Agents for the 
Company, the mortgagees in the deed, of 
the 23rd April 1894. The Roys desired 
to pay to Bray the sum of Rs. 50,000, 
due under the two decrees, assigned 
to him. They apparently Ire i<t 
money at their command for that purpose 
and. accordingly, they borrowed fie® the 
principal, the Company, to pay that Com¬ 
pany's Agent , Bray, this Rs. 50,000. By- 
deed bearing date the 1st February 1910, 
made between the Roys and the Company, 
reciting that the Roys had requested the 
• Con pany to lend them the sum of 

Rs 50 000 to enable them to pay and satisfy 
the amount then due to Edward Hugh Bray 
under the two decrees of the 26th August 
1905, which the Company agreed to do 
on having the re-payment thereof with 
interest secured on the lands of the Roys 
therein mentioned, these lands were 
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therein mortgaged to the Company. The 
deed expressly stated that these lands 
were subject to the encumbrance created 
by the two decrees of 26th August 1905 
alleged to be vested in Edward Hugh Bray 
of-8 Clive Street, Calcutta. 

To carry out this arrangement, the parties 
had recourse to, probably having regard 
to their conflicting interests, the worst 
and most dangerous of all econo¬ 
mies. The three parties, the Roys, Bray, 
and the Company employed the same Soli¬ 
citors, Messrs. Morgan and Company, by 
which imprudence each party had imparted 
to him or them all the information 
dealing with the transaction, which the 
common Solicitor had derived from both 
the other ■ parties. The payment of 
the Rs. 50,000 was made in this 
wav. The Company drew a cheque in 
fvour of Morgan and Company for 
Rs. 50,000. Morgan and Company endorsed 
this cheque : “To Babus Shyama Charan 
Roy, Parbati Charan Roy and Sachindra 
Nath Roy, or order” and these three endor¬ 
sees, in their turn, endorsed it to “ E H. 
Bray, Esquire, or order ." The cheque was 
paid to Bray and he, having thus been 
paid, the Roys ceased further to prosecute 
the appeal to Ris Majesty in Council. 

Oil the 16th April 1910, the appeal 
was, by an order made in the usual 
course in the Office of the Privy Council, 
dismissed for want of prosecution. 

Oil the 15th November 1910, Bray filed 
an application in the Court of the Sub¬ 
ordinate Judge certifying that these two 
decrees had been fully paid and praying 
for an order that they were fully satisfied. 
The first four respondents got notice of 
this application and did not object. On 
the 24 th May 1911 the Subordinate 
Judge made an order to the following effect 
that “ the decree be noted as finally 
disposed of in full satisfaction/' 

Sir George Lowndes for the appellants 
contended that no absolute order on the 
decrees for sale having been obtained, 
the equitable mortgage was, under the 
88th and 89th sections of the Transfer 
of Property Act, 1882, still alive and did 
not merge in the decrees. He also assured 
the Board that, at this period, it was 
considered in Calcutta that the period 
of limitation under the Statute of Limitation 
of 1877, ran when a decree was dismissed 


for want of prosecution, not from the date 
of the decision of the decree appealed 
against ; but from that of the dismissal. 
Of course, the Board accepts with the ut¬ 
most confidence that assurance, but it is 
not the law. Two cases decided in the 
year 1914 establish this. The first is the 
case of Abdul Majid v. Jawahif Lai (1) and 
the second. Batnk Nath v. Mitnni Dei (2). 
In the first, the judgment of the Board 
was delivered by Lord Moulton. It was 
decided that, under the Statute of Limi¬ 
tation of 1877, Schedule II, Art. 179, the 
period of three years named therein ran 
in such a case from the date of the decree 
appealed against and not from the date 
of the order to dismiss the appeal for want 
of prosecution. The ground on which the 
decision was based was thus stated by 
Lord Moulton: “ The order (i.e., the for¬ 
mal order) dismissing the appeal for want 
of prosecution did not deal judicially with 
the matter of the suit, and could, in 
no sense, be regarded as an order adopt¬ 
ing or confirming the decision appealed 
from. It merely recognised authoritatively 
that the appellant had not complied with 
the conditions under which the appeal 
was open to him, and that, therefore, he 
was in the same position as if he had not 
appealed at all." The period of limita¬ 
tion ran from the date of the decree. The 
decision in the second of the last mentioned 
cases is to the same effect. 

The next question to be considered is, 
which of the two Limitation Acts, that of 
1877 or that of 1908, applies to this case. 
That must, it appears to the Board, be 
determined by the condition in which 
the decree stood when the latter Statute 
came into force on the 1st January 1909. 

Sir George Lowndes contended that, 
where a decree nisi for sale is made in a 
mortgage suit, the period of limitation 
mentioned in the Act of 1877 is in effect 
three years plus six months, the period 
given by the decree for redemption. Their 
Lordships cannot accept that view. The 
sale is merely something to be done under 
the decree. A certain time is fixed by the 

(1) 23 Ind. Cas. 6 4 q; 36 A. 350; 16 M. I v . T. 44; 
12 A. L. J. 624? 16 Bom. L. R. 895: iS C. V/. N. 
963; 19 C. L. J.626; 27 M. L. J. 17; (1914) M. 
W. N. 485; iL. W. 483 (P.C.). 

(2) 23 Ind. Caa. 6 44 ; 4 i I. A. 1041 36 A. 2S4I 18 
C. W.N. 740* 12 A L. J. 596; 19 C. L. J. 574: 
Bom. L. R. 360 j 27 M. L. J. it iO M. L. T. 11 1 
L. W. 7291 (I 9 M) M. W. N. 437 (P. C.). 
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decree within which it is to be done, but 
the decree is operative from its date and it 
is the length of time during which, it 
is operative that the Statute of Limitation 
looks to. The date of the decrees being 
the 2 6th August 1905, they became un¬ 
enforceable by proceedings commenced 
after the 26th August 1908. Bray was 
paid the amount due on the 2 nd February 
1910, one year and three months after the 
statutory period had elapsed, and over 
thirteen months after the 1st January 
1909, when the latter Act had come into 
operation. There is no provision in this 
latter Statute so retrospective in its effect 
as to revive and make effective a judgment 
or decree which, before that date, had be¬ 
come unenforceable by lapse of time. The 
payment of these decrees, by the Roys on 
the 2nd February 1910 was voluntary in the 
sense that they could not, by ary legal 
proceedings founded upon the decree 
in which these facts had been elicited, 
and relied upon, hove been compelled to 
make them.. 

The suit out of which this appeal has 

arisen was, on the 9th September 1912, 

instituted by the Roys in the Court of the 

Subordinate Judge, as above mentioned 

against the representatives of Dhanpat 

Singh and others, claiming to recover under 

the deed of indemnity of the 23rd April 

1894, the amount paid by the Roys to 

Brav, with interest thereon till paid, and 
^ * * 

other sums amounting in all to Rs. 27,000. 
The plaint is long and involved. It states 
fully, however, the creation by Dhanpat 
Singh of the equitable mortgage by the 
deposit with the firm of the three mortgage- 
deeds and the transfer of the two decrees 
of the 26th August 1905 to Bray 011 the 
23rd June 1907, and then avers that Bray 
was about to execute those decrees, a? d 
that, " considering it was more advisable 
to amicably pay off the decretal debt, 
than bear the cost of execution /’the Roys 
borrowed a sum of Rs. 50,000 from the 
Company on a mortgage and paid the same 
to Bray for the satisfaction of the debt due 
upon the decrees. In paragraph 11 of 
the plaint it is submitted that, under the 
deed of indemnity, the Roys were entitled 
to recover the whole of the debt due to 
1 he linn and the costs of the suit relating 
b) it, which the Roys were obliged to pay. 


Maharaj Bahadur Singh, one of the defend¬ 
ants, filed in reply to this plaint, a written 
statement, raising many quite untenable 
defences to which it is unnecessary to refer. 
In its third paragraph, he, however, avers 
that the suit of the plaintiffs is barred 
by limitation in respect of the different 
sums of money sought to be recovered and, 
in its fifteenth paragraph, further avers 
that, even if the Roys had paid to Bra}’ 
the sum alleged it was a mere voluntary 
payment, and that the plaintiffs were, 
therefore, not entitled to recover it from 
the defendants, the representatives of 
Dhanpat Singh, deceased. The defendant 
No. 2 also filed a written statement raising 


the same defences. 

The Subordinate Judge held. (1) that 
the claim of the Roys under the indem ity 
deed was not barred by limitation, that, 
under the 83rd section of the Limitation 
Act, the right to sue ran from the time they, 
the plaintiffs, were indemnified which was 
the 2nd February 1910 when they paid 
Bray the Rs. 50,000 ; and (2) that it was 
too late for the defendants to raise the de¬ 
fence that the payment was a mere voluntn ry 
payment ana that, therefore, the plaintifis 
were entitled to recover the sums claimed. 
On both these points the High Court came 
to a different conclusion. They held that, 
as the decrees of the 26th August 1905 
fiud not been kept alive by obtaining an 
absolute order for sale, the remedies upon 
:hem were barred by limitation, that the 
lecrees were not enforceable and that he 
lefendants were not precluded from raising 
:his point. They, therefore, allowed the 

P f heir Lordships concur with the High 
Court in the two conclusions above men¬ 
tioned, but they differ rc ™ them as to the 

consequences which the H g ' 'A/ 

pnrentlv thought necessarily followed frem 

these conclusions. .... 

l he words of the indemnity are very 

wide ai.d far reaching. They provide that 
the Roys are to he indemnified from ard 
oaainst all losses, damages, actions, and 
claims, and/or for any act done by Ohm pat 
Singh with respect to the three mortg age- 
deeds. It was perfectly open to the plaint¬ 
iffs to have replied to this plea that, thobgh 
the decrees could not have been enforced 
against them by Bray, Dhanpat Singh 
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mortgage deeds. This point has been raised 


had by his own actin depositing the deeds 
as a security with the firm, blistered, encum¬ 
bered and lessened in value their equity 
of redemption in the property mortgaged by 
these deeds, and that they were, under the 
words of this indemnity, entitled to recover 
from his representatives what it had cost 
them, the Roys, to remedy the damage he 
had done to their property' by paying off 
the encumbrance upon it which he han, 
by his own acts, created. 

The difficulty, however, is not in dis¬ 
covering a principle of law entititling the 
plaintiffs to recover, it is in finding evidence 
in the case to show that the principle is ap¬ 
plicable. This is possibly due to the fact 
that the whole litigation was based on 
the two decrees and on those alone. If 
the task of those conducting the case for 
the plaintiffs had been to elicit the irrele¬ 
vant and leave the relevant hidden and 
obscure, they could not well have suc¬ 
ceeded better. It seems incredible, but 
it is, that there is not a particle of evi¬ 
dence, written or parol, as to what was 
done with the three mortgage-deeds, 
by the deposit of which the encumbrance 
on which the two decrees of 26th August 
1905 were based was created. It is not 
shown whether the firm delivered them to 
Bray when the decrees were assigned to 
him, or whether Bray delivered them to the 
Roys when the decrees were paid, as whether 
they were delivered by Bray or by the Roys 
to the Company when the mortgage of 
the 1st February 1910 was executed and 
the Company’s cheque endorsed over to 
the Roys. On these important points, 
the Board is left to conjecture what would 
be the natural and probable course for pru¬ 
dent men in their own interest to take. But 
that is not all. !Not a particle of evidence 
is elicited to prove the important statement 
in the plaint that Bray was about to exe¬ 
cute the two decrees, and that the Roys 
thought it wiser to settle the decrees ami¬ 
cably than to incur the costs of a sale. 
If this were true, the fact that the Roys 
had to borrow money from the Company 
to pay these decrees, even though they 
might have been mistaken as to their 
enforceability, would not alter the posi¬ 
tion. Their expenditure would still have 
been incurred to cure the injury Dhanpat 

Singh had done them by pledging the 


and the difficulty which the Board have in 
dealing with it illustrates forcibly the 
wisdom of the rule which prohibits the 
raising of new points involvii g ques¬ 
tions of fact after the trial is over, when 
evidence of fact could have been given 
touching those questions, had they been 
then raised. It was suggested that this 
question was raised before the High Court. 
That is a mistake. The passage in the 
judgment of the High Court on which 
that suggestion was founded runs as fol¬ 
lows: — 

“ For the defendants-?.ppellants, three ar¬ 
guments were addressed to us :—(1) That 
the payment by Roys to Mr. Bray was volun¬ 
tary, and so they could not recover it ; (2) 
tha t the contract of indemnity was in fraud of 
the sub mortgagee, Raja Gokul Das, and 
that the plaintiffs being parties with Rai 
Dhanpat Singh Bahadur to that fraud 
were not entitled to recover the amount 
from their joint wrong-doer ; and (3) 
that the payment was really a payment 
by the Eastern Mortgage and Agency 
Company and not by the plaintiffs. 

“ The third argument has not teen 
seriously pressed. There can be no doubt 
whatever that the plaintiffs got credit 
for the amount of the decree as part of the 
cheque of Rs. 50,000 which undoubtedly 
passed through their accounts." 

The point here raised was that it was 
the Company who really paid Bray, and 
it was supposed to be answered by the 
fact that the Company's cheque was en¬ 
dorsed to the Roys. 

To send the case back to the Court of 
the Subordinate Judge to ascertain what 
has been done with these mortgage-deeds, 
what was the arrangement made in 
respect to them, and who has got posses¬ 
sion of them, would involve consider¬ 
able expense, and might afford an almost 
•too tempting opportunity for the concoc¬ 
tion of evidence. Their . Lordships are 
driven, in order to deal with the case, to 
assume that matters were coi ducted in 
a business way, and that what wouhl lu \e 
occurred had they been so conducted did. 
iu fact, occur. In the ordinary course of 
business, . the mortgage-deeds would have 
been delivered by the firm to Bray when 
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the decrees were assigned they would have 
.been delivered by Bray to the Roys or more 
probably to the Company to fortify their 
legal mortgages when Bray was paid 
off. Their lordships will, therefore, assume 
that they were so delivered. It would 
be the natural consequence of the proved 
acts of the parties. As has been already 
pointed out, the fact that the Roys were 
obliged to borrow money on mortgage to 
get rid of the encumbrance placed upon 
their property by the act of Dhanpat Singh 
does not prejudice, in any way, their rights 
•under the covenants to indemnify. The 
expenditure to get rid of the encumbrance 
was equally incurred at their expense, 
but the amount of that expenditure must 
be measured by the sum paid to Bray on 
the 2nd February 1907, with interest, 
as it apparently has been measured by the 
decree of the .Subordinate Judge dated 
the 12th August 191.1. Their Lordships 
are, for these reasons, of opinion that 
this appeal should be allowed, the judgment 
of the High Court reversed and the 
aforesaid decree of the 12th August 
1914 affirmed, and they will humbly ad¬ 
vise His Majesty accordingly. But as 
the grounds upon which they base their 
judgment were not put forward in the 
High Court at all and for the first time 
mentioned before this Board, the respective 
parties must each bear their own costs 
j,i the Courts in India and of the appeal to 

His Majesty in Council. 

N H " Appeal allowed. 

Solicitors for the Appellants:—Messrs. 
Chapman, Walker and Shephard. 

Solicitor for the Respondant: — Mr. G. C. 

Farr. 


ALLAHABAD HIGH COURT. 

Sr coNi> Civil Appeal No. 1686 of 1921. 

March 3. 1923. 

Present:— Mr. Justice Ryves and Mr. 

Justice Haui ls. 

PK AO NARAIN AND A NOTH 1 -R— 

D F. F K X A X ■T S APPELLANTS 

versus 

JWALA V ' ASAD and others— 
Plain Tii rs—R espondents. , , 

Bundhelkhand AH fruition of Land Act {If of 


{1923 


1903), w. • 6, 17, '22— Execution of decree-^ 

Rcfetence to Collector—Celle dor, powers of—Civil 
Court, whether can question Collector’s act—Third 
patties, whether hound by Collector’s order — Co¬ 
sharer in undivided patti, decree against — Mortgage ; 
usufructuary, of specific plots, whether can be granted. 

Section 0 cf the Bundhelkhand Alienation of 
Land Act provides various ways in which the 
Collector can exercise the powers given to him 
by the Act. It is entirely within his discretion 
which of those ways he shall adopt, and no Civil 
Court can question the exercise of his discretion 
in this matter, [p. 667, col. 2.] _ 

Section 22 of the Bundhelkhand Alienation of 
Land Act, does not cover any act which is done 
by the Collector in excess of the powers conferred 
on him by the Act. [p.667, col. 2.] ■ * 

Where the Collector acts in excess of his powers 
under the Act. or where his order affects the 
rights of third parties, the Civil Court has juris¬ 
diction to scrutinise it and to grant the necessary 
relief in respect of it. [p. 667, col. 2 J 

A decree against a co-sharer in an undivided 
patti was transferred to the Collector upder sec¬ 
tion 17 of the Bundhelkhand Alienation of Land 
Act. The Collector selected certain plots out of the 
undivided patti, the area of which he considered 
corresponded to the share of the judgment-debtor, 
and granted a usufructuary mortgage of the plots 
to the decree-holders; 

Held, (1) that the Collector had no power to 
transfer to the decree-holders the actual posses¬ 
sion of plots of which the judgment-debtor him¬ 
self was not in actual possession : [p.667, col. 2.] 

(2) that the only right which the Collector 
could transfer was the right to which the judgment- 
debtor himself was entitled, namely, the right 
to receive his share of the rents; [p. 667, col. 2.] 

(3) that the mere fact that the judgment- 
debtor happened to be a latnbardar, that is, the 
agent of the co-sharers for the purposes of collec¬ 
tion, did not in any way increase or alter bis 
personal rights as proprietor, [p. 668,col.i.] 

Second appeal from r. decree cf tie 
District Judge, Jhansi, dated the 2nd 
of September 1921. 

Mr. N. C. Vaish, for the Appellants. 

Mr. A. P. Dube, for the Respondents. 

JUDGMENT— This appeal raises a point 
of law under the Bundhelkhand Land 
Alienation Act. A decree had teen passed 
against Jwala. Prasad, one of the pit.intiffs, 
on a mortgage in favour of the defendants, 
Prag Narain and Beni Prasad. The decree 
is not before us but it appears that it was 
transferred to the Collector under section 17 
of the Act, inasmuch as the mortgagees 
were not members of an agricultura tribe. 
T ie first plaintiff, Jawala Prasad, was owner 
of an undivided share in a 5 annas 4 pie 
patti . The rents of the entire patti were col¬ 
lected by the Lumbardar who, as it happened, 
was at that time Jwala Prasad himself. 
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The share mortgaged was a 10 pie undi¬ 
vided share out of this patti. The Collector, 
purporting to act under the provisions of 
section 6 of the Act, selected certain specific 
plots which he considerd to be the equiva- 
lantof aro pie share and gave the defendants 
a usufructuary mortgage of these plots 
for a term of 20 years. The present suit 
was brought by Jwala Prasad and the two 
other co-sharers in the path, Sukhnandan 
and Sheo Dayal, for a declaration that 
the mortgage executed by the Collector 
so far as it purported t) transfer possession 
of specific plots and to give the mortgagees 
the right either to cultivate these plots or 
to collect the rents of them was ultra 
vires. The suit has been decreed by the 
Court below. The defendants appealed to 
this Court on two grounds:— 

( 1) That the mortgage was within the 
powers vested in the Collector by the 

* Act 

(2) That the Civil Court is precluded 
by section 22 of the Act from entertaining 
the present suit. 

* Two of the plots in Suit Nos. 19 and 195 
were in the actual possession of Jawala 
Prasad as khudkashi. The first Court dis¬ 
missed the suit as regards these plots. We 
are unable to appreciate the reasons which 
led the learned District Judge on a corss- 
objection by the plaintiffs to set aside this 
portion of the Trial Court’s decree. It 
•seems to us that it was perfectly open to 
the Collector to transfer to the mortgagees 
the possession of lands which were in the 
actual possession of the mortgagor. 

■ Section 22 of the Act lays down that 
no Civil Court shall take cognizance of the 
manner in which the Local Government 
or any Revenue O direr exercises any powers 
^rpgted in it or in him by or und^rthis Act. 
The aopellant treats this as meaning that 
the Civil Courts have no jurisdiction to 
question anything done by the Collec tor 
which purports to be done under the Act. 
The lower Courts have met the objection 
by holding, first, that what was done in this 
cas°: w * in excess of th« powers conferred 
by the Act, and, secondly, that it is clearly 
ooen to third parties whose interests are 
affected,11 challenge the validity of a mort¬ 
gage which • interferes with their 
rights. In this case the second and third 


defendants were no parties to the proceed¬ 
ings before the Collector in the course of 
which the mortgage was executed. 

Section 6 of the Act provides various 
ways in which the Collector can exercise 
the powers given to him by the Act. It 
is entirely within his discretion which of 
those ways he shall adopt, and no Civil 
Court can question the exerciseof his dis¬ 
cretion in this matter. It is clear, however, 
from the language both of sub-section 
'i) and of sub-section (2) of section 22 
that the effect of that secton is not to 
cover any act which is done in excess of 
powers conferred by the Act. If, there¬ 
fore, the Collector in granting the lease 
was acting illegally and in excess of his 
powers, section 22 will not have the effect 
of ousting the Civil Court's jurisdiction. 

The position taken up by the parties 
in the first issue is this. The plaintiffs 
rely on the fact that the defendant was not 
in actual possession of any particular plots 
in the patti and that his only right was 
to receive his share of the profits. The 
Collector has, therefore, given to the mort¬ 
gagees a right which the mortgagor himself 
did not possesss. It is true that- Jwala 
Prasad was himself the lambardar, but as 
lambardar he was merely acting as agent 
of co-sharers and not on his own behalf, 
and he was liable to be oasted from the 
position of lambardar at any time. On the 
other hand, the respondents contend that 
the only right of the second and third 
plaintiffs was to receive their 2/3rds share 
of the profits of the patti. This right has 
in no way been impaired bvanythingthat 
the Collector has done._ The mortgagees 
are entitled to profits equivalant to the r re¬ 
fits of a 10 pie share and it makes no differ¬ 
ence to the other plaintiffs whether the 
mortgagees are realising these profits direct 
from the cultivators or whether they are 
paid over to them by the lambardar. 

In our opinion the plaintiff’s contention 
is correct. What the Collector has done 
is to make a partition of the patti behind 
the backs of other co-sharers for the here- 
lit of the mortgagees. There is nothing; 
in the Act which authorises him to do 
this. The Collector could only mortgage 
the right which the judgment-debtor has 
and except as regards the plots in his p os- 
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session as khudkasht, that right was a right 
to receive his share on a distribution of the 
profits of the patti. The fact that he hap¬ 
pened to be a lambardar at the time is ine* 
levant. The lambardar is the agent of the 
co*sharers for purposes of collection, tut 
the fact of his being lambardar in no way 
increases or alters his personal rights as 
proprietor. The argument that the other 
co-sharers are in no way prejudiced is fal¬ 
lacious. It is true that their income at 
the time of the execution of the mortgage 
might not have been decreased. The 
mortgage, however, is to last for 20 years. 
During that time they are deprived of all 
control over these particular tenants, 
of the right of ejecting them or enhancing 
their rents, and should there at any time 
be a partition, the co-sharers to|whom these 
lands are assigned would be unable to 
obtain possession from them. 

For these reasons we allow the appeal 
in part and setting aside the decree of the 
learned District Judge, restore the decree 
©f the Trial Court. As the appeal has partly 
succeeded and partly failed the parties 
will bear their own costs. 

z, k. Appeal partly alloued. 


PATNA HIGH COURT. 

First Civil Appeal No. 112 of 1920. 

April 17, 1923. 

Present: —Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster. 
Thnhtrain PHULBATI KUMARI— 
PL AI NT IF F—A P PELT. A N T 

versus 

MAHARAJ KUMAR RAO MAHESH- 
WARI PRASHAD SINGH— 

D F. F E N D ANT — RESPONDENT. 

Ghatwali tenure, incidents. of—Birbhum and 
Kharagpur Oliatwalis, difference between— 
Succession to Ohatwali tenures, regulation of— 
Ben pal Ghatwali Lands Regulation {XXIX of 
181 4). applicability of — Hindu Law —Mitakshara 

_ impartible estates, devolution of. 

One of the main distinctions between tenures of 
the nature of Birbhum Ghatwalis and those of 
the nature of Kharagpur Ghatwalis is that the 
former are inalienable cx ccpt with the consent of 
Government bv whom the settlement* were made 
and to whom the revenue is paid direct; whereas 
the latter are alienable subject to the consent 


of the landlord to whom the rent or re venue is 
paid. [p. 672, col. 1.1 

Raja Lelanund Sing Bahadoor v. Government 
of Bengal, 6 M. I. A. ici; 4 W. R. P. C. 77; 1 Sar. 
P. C. J. 505; 1 Suth. P. C. J. 248; 19 E. R. 3 8 * 
referred to. 

Bengal Ghatwali Lands Regulation XXIX of 
1814 applies to Birbhum Ghatwalis only and has 
no application to tenures of the nature of 
Kharagpur Ghatwalis. [p.678, col.i.] 

The incidents that attach to the Ghatwali 
tenure in Taluka Dumri are: 

(1) that it is impartible and permanent; 

(2) that it descends by lineal primogeniture; and 

(3) that it is alienable with the consent of the 
zcm i ndar.[ p. 6 72 , col . 2 .] 

Succession to this Ghatwali is governed by 
the Mitakshara Law, subject to the incident of 
impartiality, that is, on the death of a Ghalual 
the estate devolves upon his male agnates by 
survivorship, to the exclusion of his widows. 
There is no special custom in the family which 
entitles the widow of a deceased Ghatwal to 
succeed to the tenure in preference to his eldest 
agnate in the most direct line, with wbcin the 
deceased was joint, [p. 673, col. 2.] 

In a Mitakshara family living in commensality 
the inheritance even cf impartible estates is 
confined to male members, to the exdusiou of 
females, unless the estate itself is separate or 

self-acquired property, fp. 674,col. 2.] 

An impartible estate is not necessarily the 
separate estate of the holder for the time being. 
It may be held as common family property, m 
which case, subject to impartiality and the rule 
of primogeniture, it will descend according to 
the canons of devolution applicable to such 
property, that is to say, the joint male agnates 
will succeed to the exclusion of females, and of 
the agnates the eldest in the most direct line 

will take. [p. 67s, col.2.] . . .... . . 

The mere fact that an estate is impartible doe# 

not, in a case governed by the Mitakshara Law, 
make it separate or self-acqujred property. It 
may be self-acquired or it may be the P r °P ei J 
of a joint undivided family. In the latter case 
succession will be regulated accord^g to the 'u | 
of survivorship, but as one person alone can hoja 

f-ily to 

same rights 1 the Ilg ht of joint enjoyment 

the ^nHly suchaStn £ o{ festraint> 

^a^ati^AlmyTt least retain the right of 

survivorship. CP- 6 77 * co1 * I, J 
Case-law discussed. 

Aprerl from a decision of the Suhordi¬ 
nate Judge, Monghyr, dated the 20th 

February 1920. 

Messrs. N. C. Sinha and A. P. Upadhya, 

for the Appellant. 

Messrs. S. Ahmad and J . Prasad, for the 

Respondent. • 
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JUDGMENT. —The dispute in this 
case concerns the title to two villages and 
certain lands in a third comprised in Taluka 
Dumri, kismat 4 annas, which it is alleged 
is a Ghatwali tenure formerly belonging 
to Ghanasyam Singh as Ghatwal, who 
died childless in the year 1880 {1287 F. S.) 
leaving two widows. The senior widow, 
Thakurain Kishori Kumari, succeeded to 
her husband's estate in circumstances 
which will be referred to later and died 
in the year 1916. The junior widow, 
Thakurain Phulbati Kumari, who survived 
her co-widow is the plaintiff in the suit 
and appellant' in this appeal. She claims 
the property as the reversionary heir 
of her husband on the death of the senior 
widow. Tne defendant, Maharaj' Kumar 
Miheshwari Prasad Singh, the respondent in 
this appeal, is the son of tne late Maharaja 
Bahadur of Gidhaur and brother of the 
present holder of that title. His title to 
the property is based upon a conveyance 
from the senior widow, Kishori Kumari, 
under a kabala, dated the 13th October 
189S, in which Pairu Singh, the younger 
brother and next male heir of Ghanasyam 
Singh, joined. The appellant disputes 
Kishori Kunuri's right to alienate the prop¬ 
erty in question and contends that the 
estate is inalienable. The respondent, on 
the other hand, disputes the appellant’s 
right to inherit contending that her sole 
right in the property is that of maintenance. 
By her plaint the appellant alleges that 
the 4 annas share in 'Taluka Dumri 
was settled upon Thakur Jungle Singh, 
the ancestor of her husband, as a Ghatwali 
service-tenure by Captain James Brown, the 
Sardar of the Jungles and Tans of Gidhaur, 
Kharagpur, Birbhum, and the adjacent 
tracts in 1776 under a sanai dated the 
17th December that year, the other 12 
annas share being settled with other G/iai- 
wals, and that Rs. 142-12-0 together with 
cess is payable as perpetual mukarrari 
rent to tne zemindar, the Maharaja Baha¬ 
dur of Gidhaur, the entire income from 
the Ghitwali interest being appropriated 
by the Ghatwal for the time being. She 
pleads that by the custom of her husband's 
family the estate descends to the eldest 
son of the Ghatwal, the remaining sons, 
if any, getting maintenance and, if the 


becomes proprietor and if there be more 
than one widow the eldest succeeds and 
after her the second widow takes. She 
alleges that, except for the properties 
in dispute, she came into possession of the 
remaining properties of the estate in 1916 
on the death of Kishori Kumari. She 
further pleads that there was no legal 
necessity which would justify the transfer 
by Kishori Kumari to the respondent. 

The respondent by his written statement 
denies that the estate is a Ghatwali tenure 
and pleads that it was a mukarrari interest 
held by Ghanasyam Singh and his ancestors 
from the Maharaja of Gidhaur at the rent 
named and cesses. He admits that by 
the custom of the family the eldest son 
succeeds and if there be no issue the first 
widow succeeds and the second gets main¬ 
tenance, but he denies that the second 
widow succeeds on the death of the first, 
and alleges that the eldest son of the near¬ 
est golia of the last male-holder inherits 
on tne death of the senior widow, the 
second widow continuing to get main¬ 
tenance and having no rights of 
inheritance. By this is apparently meant 
that the eldest member of the most direct 
line of descent succeeds in preference 
to those nearer in blood but less direct 
in descent from the common ancestor, that 
is, according to the rule of primogeniture. 
He further alleges that in the year 1900 
by a bazidawa deed dated the 8th February 
that year, after the death of lairu 
Singh (who died in 1899), Kishori Kumari 
relinquished the whole of her interest to 
Pairu's eldest son, Muklitar Singh, the 
next male agnate, thereby accelerating 
the succession and that Muklitar Singh 
got his name registered as mukarraridar 
and took possesion and has continued 
in possession as ostensible owner ever 
since. He denies that the appellant ever 
got possession of any portion of the property. 
He also pleads that the property was not 
inalienable and that in any case the trans¬ 
fer to him was justified by legal necessity. 

The learned Subordinate Judge found 
all the issues in favour of the respondent 
and dismissed the suit. Prom that deci¬ 
sion the plaintiff has appealed. 
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It will be convenient, in the first place, 
to consider, as far as can be gathered from 
the evidence, the origin and incidents of the 
estate of which the property in suit forms 
part. The earliest document relied on 
by the appellant is the sanad of the 17th 
December 1776 granted by Captain James 
Brown. Its genuineness is not questioned, 

— • f . .i.1 _ — 14- * T T AtB 


a tenure comprising 8 annas in M*uz* 
Bumri was granted by Raja Gopal Singh 
of Gidhaur to. Jungle Singh and 
hiain Singh (the son of Kanchan 
Singh, one of the Ghatwals mentioned in 
the sanad c-f 1777) in the year 1780 (1187 
F.) with the sanction of Captain 
Brown. This can be gathered from cer- 


Brown. Its genuineness is not quesuuntu, uc uum w 

or is Captain Brown’s authority. From tain proceedings which were tried in 
n ,.,ac artivplv *mt>loved the year 1708 before the Dewani Ac'aulat 


r\Ol w —- v--— •- - « 

I77 1 to 1778 he was actively employed 
under the East India Company in quelling 
•disturbances and establishing .order 
in what was known as the jungle 
terai or jungle terry which included 
most of the country now comprised 
in the SanthalPargannas and such 01 
the land to the north and west in the 
Bhagalpur, Monghyr and Hazaribagh Uis 
tricts. He granted many Ghatwali tenures 
and confirmed many .more to the previous 
Ghatwals for service in guarding the 
L‘hcits and chowkies. The sanad is 
addressed to the Chowdris Kanoongoes 
Zamindars and Muksaddies of Mattza Bunin. 
It recites that Kanchan Singh, Jungle 
"Singh (the ancestor of the appel¬ 
lant"’s husband) Ragho Singh and Me no- 
rath Singh, Ghatwals of the aforesaid 
mouza , have been in accordance with 
old standing practice enjoying Ghatwali 
fees for their services as Ghatwals out of 
siycr for rahdari of the mauza and declares 
that from 1184 F. (1777 A -D.) in conformity 
with the old standing practice the fees 
for Ghatwali have been granted to them. 
It directs the Chowdries and others to allow 
them to enjoy the fees and enjoins upon 
the Ghatwals the duty of keeping watch and 
going the rounds of the ghats and chowkies 
i, their ill a has and holds them account¬ 
able and liable to dismissal for any mur¬ 
ders, thefts, highway robberies, night 
rlt’cks or other disturbances in their 
ilia has. This document is not a grant of land 
bat an authority to the persons named 
1 (» collect, as formerly, Ghatwari or Ghatwali 
fees or tolls from those using the roads 
and passes which the Ghatwals undertook 
to piotect. It is relied upon in the plaint as 
the basis of theappellant’s title but it is not 
and cannot be regarded as the grant upon 
which the title of Ghanasyam Singh 
and his ancestors to the land in suit is 
; It does appear, however, that 


•• '• • • 

the year 1798 before the Dewani Acaujat 

of Ramgarh and which went on appeal 
to the Patna Provincial Court of Appeal 
in the following year. Copies of. the judg¬ 
ments in botji Courts have been pro¬ 
duced in evidence by the appellant, prom 
these it appears that in the year 1780 
J ungle Singh and Isain Singh as Ghatwals 
of the Mouza were granted a patta of 8 
annas share in the mouza by the Raja at 
the instance of Captain Brown and that this 
share formerly constituted their Ghatwali 
interest. About 1796 the Raja had attempt¬ 
ed to raise the rent contending that the 
patta ot 1780 was a grant for one year 
only. The grantees had refused to accept 
a p.ew patta or grant a kabuliyat at an 
enhanced rent and the Raja had thereupon 
endeavoured to disposses them by letting 
the lands to other tenants. Jungle Singh 
and !Nain Singh then sued the Raja claim¬ 
ing a patta at the old rent, the object 
being apparently to establish their title 
to a permai ent inteiest at the former 
rent. They proved that they had been, in 
occupy tion paying rent at the same rate 
for over 12 years. The Ramgarh Court 
found in favour of the plaintiffs and ordered 
the patta to be granted by the Raja at the 
old rent. The Court referred to section 
49 of Regulation VIII of 1793 which pro¬ 
vides that 4< Istimrardars ( tnokurrandars) 
of the nature of those described in sect 101. 
18 who have held their lands at a fixed 
rent for more than 12 years are not liable 
to be assessed with any increase either 
by the officers of Government or 
bv the zemindar or other actual pro¬ 
prietor of land should be engage for 
his own lands. ” To appreciate the 
eilect of this section it is necessary 
to refer to the earlier sections of the Regu¬ 
lation, more particularly sections 18 ana I 9 « 
The former provides that tnokurrandars 
holding lands of which they are not actual 
proprietors and whose grants have been 
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obtained since the Company’s succession 
to the Da wan i and have not received the 
sanction of Government ore to be dis¬ 
possessed and a settlement is to be made 
with the proprietors as provided in the 
Regulation. Section 19 provides that 
Istitnrardars, who have not got possession 
of their lands to the exclusion of the pro¬ 
prietors or without their consent, as the 
mokurraridars under section 18 are sup¬ 
posed to have done, but held them of the 
proprietors on patta or lease, are to be con¬ 
sidered as a species of pitta talukdars 
arid the settlement is to be made with them 
as afterwards provided in the Regulation. 
Section 49 is one of the provisions relatii g 
to the new settlement by the zemindar 
in cases contemplated under sections 18 
and 19. Although there is nothing to show 
that any Permanent Settlement had 
been made with the proprietors of • the 
Gidhaur Raj at that time, some sort of 
•settlement appears to have been made 
with the Raja of Gidhaur and his brother 
in 1775 of some villages including Dumri 
as appears from a sanad of that date (Ex- 
'hibit A) signed by Captain Brown. It 
may be assumed that this was confirmed 
and .made permanent in 1793 by Regu¬ 
lations I and VIII of that year. It appears 
from the judgments of theRamgarh Court 
•in 1798 and the Appellate Court at 
'.Patna in the following year that 
the Collector had confirmed the 
rent reserved in the gra*. t of the 
half share of Dumri to the Ghatwals 
by the zemindar in 1780. After the 
Permanent Settlement of 1793 the Raja 
had sued JNain Singh and Jungle 
Singh to compel them to execute a 
kibuliyat at a higher rent blit i.i 1796 
the Court had rejected hisclaim and ordered 
him to execute a patta at the old rate. 
The patta was prepared and withdrawn 
from Court by the Raja but apparently 
not executed and when he again attempted 
to obtain a higher rent the Ghatwals 
brought the suit of 179S with the 
result already mentioned. An appeal bv 
the Raja Gopil Singh from that decision 
■ was dismissed by the Appellate Court 
which found that the Rijn lnd knowingly 
put a false construction 0:1 the previous 
decree and fined him Rs, 25 for having 
preferred a litigious appeal, from that 


time to the present the interest enjoyed 
in the estate by the appellant s family 
has beer described in documents some¬ 
times as a Ghatwali tenure, sometimes 
as a mukartari tenure, ar d mere often as a 
mukarrari Ghatwali tenure. It is undoubt¬ 
edly of a permanent nature and held at 
a fixed rent payable to the zemindar , 
and it would appear to be a settlement 
made by him with the tenure-holders by 
force of the provisions of Regulation VIII 
of 1793. The learned Subordinate Judge 
considered that the estate was a Ghatwali 
mnkarrari tenure which was originally 
gianted as Ghatwali and in respect of which 
the Ghatwals afterwards at about the time 
of the Permanent Settlement got a tnoknr- 
rari lease from the zemindar thereby fix¬ 
ing rent i n perpetuity. In the absence of 
the instrument under which the grant was 
created it is impossible to know whether it 
was in fact a service-tenure granted in con¬ 
sideration of peforming the duties of Ghat- 
wal. That the grantees of the 8 annas share 
in question were Ghatwals together with 

others is conclusively proved by the sanad 
of 1776 but the remuneration for their ser¬ 
vices referred to in that sanad is not a grant 
of land but a right to collect certain 
tolls from those using the roads. In the 
Bengcal District Gazatteer, Volume XVIII, 
at page 168, there is a passage •which throws 
some light upon what happened at inimri 
when Captain Brown took over charge * of 
the operations in the jungle teny tracts. 
The passage states: “About 177.4 the law> 
less state "of this tract led the British to. 
place it in charge of Captain James Brown, 
who settled the estates with the Ghatwals 
with two exceptions. These two. excep¬ 
tions were Dumri and Mahesri which 
were settled directly with the proprietors, 
the story being that the Ghatwal tenure- 
holders fled at the approach of Captain 
Brown theii reputation as dacoits and 
brigands being too strong for them to face 
a Government Officer without fear of the 
consequences. I11 the case of Dumri, however 
the Ghatwals finding that in their absence 
a settlement I.a.d been made of their tenure, 
returned and obtained a sanad settling it 
with them under the Raja of Gidliam. 
Of the estates settled with Ghaiwah only 
two are now held by their descendants, 

viz., Til'.va and Kewal, The other*, have 
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passed into the hands of the Maharaja 
of Gidhaur, Cliettn Rai, Akleswar Prasad 
and others of Robini.” The statement 
that Tilwa and Kewal were the only two 
estates still held by the descendants of the 
original Ghatwals, although possibly accurate 
at the present day, was hardly quite accurate 
in 1909 when it was written, as at that time 
a part at least of the Dumri estate still re¬ 
mained in the hands of the descendants 
of Jungle Singh although the other kis- 
mats and part of that originally granted to 
Jungle Singh had then been acquired by 
the Maharaja. The evidence shows that 
parwanas were issued by the Collector 
to the Ghatwals appointed by Captain Brown 
and their descendants calling upon them 
to peform certain duties attaching to their 
office up to about the middle of the last 
century or even later and it may be that 
the grant of the tenure was regarded 
as a concomitant of the Ghatwali office. 
The question is not free from difficulty 
but, on the whole, we are not prepared 
to disturb the Subordinate Judge’s finding 
upon this part of the case and propose to 
treat the tenure for the purposes of this 
decision as a Ghatwali tenure. 

It was argued on behalf of the appellant 
that all Ghatwali tenures are inalienable 
and reference was made to Regulation XXIX 
of 1814 which regulates the Settlement 
of the Birbhum Ghatwali viahals. I11 our 
opinion the estate in the present case 
is in no way comparable to the Birbhum 
Ghatwali tenures, and Regulation XXIX 
of 1814 does not apply to it, but in its origin 
it is rather of the nature of the Kharagpur 
Ghatwalis. One of the main distinctions 
between these two classes is that the for¬ 
mer are inalienable except with the consent 
of Government by whom the settlements 
were made and to whom the revenue is 
p ihl direct, whereas the latter are alien¬ 
able subject to the consent of the 
landlord to whom the rent or revenue 
is paid. The Regulation of 1814 applies 
to the former only. The grant in 

the present case, made with the sanction 
of Captain Brown, would appear to 
bear a close resemblance to some of 
those mentioned as having been made 
in the Kharagpur estate by Mr. Cleveland 
and referred to in the ease of Raja Lcla- 

nund Sing Bahadoor v. Government 0/ 


Bengal (1). In fact, in argument befere 
the Subordinate Ju ge the late Sir Rash 
Behari Ghose, who appeared on behalf of 
the appellant, admitted that the estate 
in this case was a Kharagpur and not a 
Birbhum Ghatwali. It is highly improbable 
that a lawyer of his experience and learn¬ 
ing would make the admission without 
good cause and we consider his admission 
that it was not a Birbhum Ghatwali was 
justified. The incidents that are clearly 
proved or are admitted to attach to the 
tenure are— 

(1) that it is impartible, and permanent,' 

(2) that it descends by lineal primogeni¬ 
ture, and 

(3) that it is alienable at least with the 
consent of the zemindar. 

Proof of the last incident is supported 
by the fact that considerable portions 
of the. estate have been alienated since 
Jungle Singh’s time by the holder for the 
time being and at least one, if not more, 
of the other three four annas interests in 
Dumri has passed out of the hands of 
the original grantee and his descendants 
and is now held by the Maharaja of Gidhaur. 
In our opinion the tenure was not inalien¬ 
able but could be alienated by the Ghatwal 
for the time being at least with the consent 
of the zemindar . In the present case the 
zemindar was the brother of the respondent, 
the purchaser, and as he has made no 
attempt to question the transaction of 
the 13th October 1898 under which the 
respondent holds, it may be presumed 

that lie is a consenting party. 

The question then arises as to the course 
of succession of a tenure of this nature. 
The family of the appellant is governed 
by the Mitakshara Law and the devolution 
of immoveable property in the family 
must be governed by that law subject to 
the question of impartibility, unless either 
there be some special custom of the family 
to the contrary, or unless there be some 
peculiar feature inherent in CM 
tenures which prevents the operation of the 
Mitakshara rule of succession in the case 
of impartible property. It is the appellant's 
case that Pairu Singh, the brother of Ghan> 
sya m Singh and his son Mukhtar Singh 

(,) 6 M.I.A. 1011 4 W. R. P. C. 77; 1 Sar- 
C« J. 5 ° 5 ' 1 Suth. P- C J. 248; iy E. R. 38, 
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were seperate from and not living jointly 
with Ghansyajn Singh at the time of his 
death in 1880, and that, therefore, even 
under the Mitakshara Lavf the widows 
would be entitled to succeed to the family 
property in preference to the separated 
gotias but that, owing to the impartible 
nature of the property , only one Ghatwal 
can inherit at a time and that, therefore, 
the senior widow would take first and after 
her the junior. This is also said to be in 
accordance with the family custom relied 
upon. It is next contended that all Ghat - 
wali property is the exclusive separate 
property of the holder for the time being 
and devolves according to the rules affect¬ 
ing separate property subject again to the 
question of impartibility. We propose, first, 
to consider whether Pairu and his son and 
other members of his family were living 
jointly with Ghansyam or not at the time 
of the latter’s death. It appears from a 
petition dated the 5th March 1843 presented 
in the Court of the principal Sadar Amin 
at Bhngalpur by Lai BehariSingh, thefather 
of Ghansyam Singh that Jungle Singh and 
the others who were appointed Ghatwals at 
the time of Captain Brown each held a 
fourth share in the mahal. Whether they 
took jointly in the first instance and after¬ 
wards separated or whether they each took 
a four annas share originally is not verv 
clear, but, however that may be, the four 
annas kismat of Jungle Singh has come down 
from him . to his descendants in the direct 
male line without a break until the time of 
Ghansyam Singh, the husband of the appel¬ 
lant who died childless in 1880. During that 
time many of the mouzas comprised in the 
estate have been granted by way of main¬ 
tenance to members of younger branches 
of the family and not resumed. The 
evidence 04 this point is dealt with by the 
learned Subordinte Judge at length and 
need not be repeated. These branches 
have separated from the main stock and 
are no longer connected with it in mess 
or estate. I he family house of Ghansyam 
Singh and his ancestors is at Panjbhajan 
and some attempt was made to prove 
that one of the villages of the estate, Monza 
Cliauki, had been given by Ghansyam 
to his brother Pairu as a maintenance grant 
and that Pairu and his son Mukhtar and 
other members of his family lived there 

43 


separate from Ghansyam, No document 
was produced in support of this story. 
Many documents, on the other hand, have 
been put • in evidence by both parties 
in the case from the year 1881 up to 1918, 
Many of them are executed by members of 
the family and in one instance by the appel¬ 
lant herself. Others are plaints and decrees 
in suits in which the family was interested 
and in every case Pairu and Mukhtar, 
where their names are mentioned, and 
the instances are numerous, are described 
as residing at Panjbhajan. It is admitted 
that they had no separate residence there 
and some of the appellant’s principal 
witnesses admit that Pairu and Mukhtax 
lived jointly with TJtakur Ghansyam 
Singh during his lifetime and with his 
widows afterwards, although others say 
that they were separate. Kishori Kumari, 
the senior widow, during her lifetime exe¬ 
cuted one document at least, a mortgage- 
bond dated the 15th July 1895, in which 
she describes herself and Pairu 
as members of a joint family and joint in 
mess and business. Thelearned Subordinate 
Judge has dealt at length with this part 
of the evidence and has arrived at a clear 
finding that Pairu and Mukhtar were not 
separated from Ghansyam during his life¬ 
time but lived jointly with him and had 
continued to live jointly with the appellant 
after his death up to the present date. In 
our opinion his finding was amply justified 
upon the evidence and should not be 
disturbed. 

This beiug so, unless there is some feature 
peculiar to this tenure which distinguishes 
the course of succession from other imparti¬ 
ble estates or unless there be some family 
custom controlling the inheritance, on the 
death of Ghansyam Singh the estate wohld 
devolve under the Mitakshara Law upon 
the male agnates entitled by survivorship 
to the exclusion of the widows, and' the 
estate being impartible it would go ■ to 
Pairu Singh, the eldest surviving 
brother of Ghansyam, and after him 
to his son, Mukhtar. Had the family been 
separated the widows would have taken 
in turn in priority to the next male colla¬ 
teral heirs. There are no doubt dicta 
to be found in -the cases dealing with 
Ghatwali estates which go the length of 
saying that the succession is {not governed 
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•the case of Kustoora Koomareev. Monohur 
Deo (2) was relied on.' In that case the 
question of succession to a Ghatwali tenure 
-arose. The claimants were Musammat 
Kustoora Koomaree, the mother of the last 
male holder, a posthumous son, who died 
about a year after his birth, and the plaintiff 
Monohur Deo, a distant cousin of the de¬ 
ceased holder. It does not appear from 
the report whether these cousins were joint 
or separate in estate but their common 
ancestor was the great-great-grand-father 
of the plaintiff. Inci entalh , it may be 
mentioned that the Ghalwah in that case 
was situated in Birbhum and a distinc¬ 
tion is drawn in the judgment between 
Birbhum Ghatwalis, in which the evidence 
showed that females succeeded, and those 
•in Ramgarh, where the evidence shewed 
they did not. The plaintiff relied on family 
custom but this was decided against him 
on the evidence. The Tri< 1 Court had decid¬ 
ed in favour of the plaintiff. The High Court 
reversed this decision and pronounced 
in favour of Kustoora Kuniari, the mother 
of the list male holder. The High Court 
appears to have approached the question 
for decision upon the assumption that 
the mother would succeed unless the con¬ 
trary could be proved. There are two pas¬ 
sages in the judgment which are relied on. 
In the first the Court expresses the view 
that succession to " these Ghatwahs, 
by which I gather Birbhum Ghatwalis are 
referred to, ' was regulated by no rule of 
Koolachar nor by Mitakshara Law but 
• so lely by the nature of the Ghatwah tenure. 

’ Xhe latter passage reads thus: “Even, 
under the Mitakshara Law, the widow and 
mother would be entitled to succeed, if 
the property left by the deceased were not 
held in common, and we have stated above 
that we do not think the Ghatwali 
tenure could ever be said in the sense used 
in the Mitakshara, to be held in common. 
This passage, whilst no doubt true in the 
sense that the property is impartible and 
the sons and other members of the family 
take no immediate interest at birth en¬ 
titling them to claim partition, does not 
satisfactorily dispose of the real question 
for determination which arises in the pre- 
cpnt case, namely, whether in a joint Mitak- 
<a> W. R. 11864) 39 . 


shara family the -course of succession to 
Ghatwali property is any different from 
tha t which regulates the succession of other 
impartible property. For there is abundant 
authority for the proposition that in a 
Mitakshara family living in commensality 
the inheritance even of impartible estates 
is confined to male members to the ex¬ 
clusion of females unless the estate itself 
is separate or self-acquired property. We 
shall consider some of these cases presently, 
but, before doing so, it will be convenient 
to refer here to the case of Chhatradhan 
Singh v. Saraswati Kumari (3) upon which 
special reliance was placed. It is a 
decision of the Calcutta High Court and 
although not binding upon this Court 
is entitled to the greatest respect. I he 
subject of that suit was one of the UHa¬ 
waii tenures of Birbhum to which Regula¬ 
tion XXIX of 1814 applies. One of the 
main questions for decision was whether 
the word “ descendants” in the Regulation 
meant heirs of the body or heirs generaUy 

including widows. The latter construction 
was preferred and the learned Judges, Ghose 
and Gordon, JJ-. held that as between the 
widow and the separated brother of the 
last Ghatwal the widow s right to cher t 
should prevail. It may be pomted out that 

it was found on the evidence that the 

brothers had separated and that th 
estate was the exclusive property.of th 
late Ghatwal. .Upon this finding tne 

right of the widows ^as established 

» .iwt 

described in R ation_ XXI ^ 

they expressed the v Ghatwal for 

the exclusive property of th 
the time being and not 
property m tlie P ri ?P resen t purposes, to 

It is unnecessary for P c J curTence 

express an opinion e ;tion as stated 
or dissent upon «■“ based 

in “Vhedestruction of a Regulation which 

Kte a ,S£l»< «P»- «*' 


15*111 lad. to* 


Vd. 74) INDIAN CASKS; 

PHUl#BATI KUMARI Vi MAHARAJ KUMAR RAO MANESHWA*! PRASHAll SINGE, 




of alienation, such as they may be, it appears 
to us to do no more than to define the 
tenure as impartible. The case of Rajah 
Leelanund Singh v. Doorgabntty (4), also 
a decision of the Calcutta High Court, was 
referred to, where it was held that a Ghat- 
w ali tenure in Kharagpur was not alienable 
without the consent of the landlord. In 
the present case, however, we have, al¬ 
ready held that the transfer to the respond¬ 
ent was with the landlord's consent. 

We may now refer to some of the more 
important cases which deal with the ques¬ 
tion of the course of succession in impartible 
estates. In Tckaet Doorga Per shad Singh 
v. Tekaetnee Doorga Kooerec (5) it was de¬ 
cided that an impartible Ghaiwali estate 
might descend to the widow or mother of 
the deceased Ghatwal in preference to a 
collateral male agnate but in that case 
reliance was placed on the fact that the 
plaintiff was separated from and not joint 
with the last male holder. In Katama Nai- 
chicy v. Rajah of Shivagunga (6) the 
dispute was between the late holder’s wiow 
and daughters on the one hand and his bro¬ 
ther’s son and grandsons on the other. 
The last male holder was found to have 
been joint in estate with his brother. 
His son and after his death his grandson 
claimed the zemindari which was in the 
nature of an impartible principlality. 
It was found that the zemindari in 
dispute wrs the separate property of the 
late zemindar in which his brother has no 
interest as a member of the joint family and 
it was upon this finding that the decision 
of the Privy Council ultimately turned. 
It was held that the property being sepa¬ 
rate or self-acquired, devolve upon the 
widows and daughters in preference to 
the brother’s son and grandson in the same 
manner as other self-acquired property 
under the Mit.-.kshara Law which pre'- 
vailed. in that part of Madras where the 
parties resided. It is important, however 
to bear in mind that if their Lordships had' 
found that the zemindari was not separate 
property they would have decided in 
iavour of the brother’s descendants in 

W *( l864 ) 2 49* 
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preference to the daughter as the follow¬ 
ing passage from the judgment at page 
589 of the report shows : “ Hence it the 
zemindar, at the time of his death, and 
his nephews were members of an undivided 
Hindu family, and the zemindari, though 
impartible, was part of the common family 
property, one of the nephews was entitled 
to succeed to it on the death of his uncle. 
If, on the other hand, the zemindar, at the 
time of his death, was separate in estate 
from his brother’s family, the zemindari 
ought to have passed to one of his widows, 
and failing his widows to a daughter, or 
descendant of a daughter, preferabl}' to 
nephews: io T ow"*ng the course of succession 
which the iaw prescribes for separate estate. 
These propositions are incontestable.’’ 
It will be observed from the passage quoted 
from the judgment of the Judicial Commit¬ 
tee in 1863 that an impartible zeminda i 
was not necessarily the separate estate 
of the holder for the time being. It may 
be held as common family property in which 
case, subject to impartibility and therule of 
primogeniture, it will descend according 
to the canons of devolution applicable to 
such property, tha t is to say, the joint male 
agnates will succeed to the exclusion of 
females, and of the agnates the eldest i n 
the most direct line will take. - 

Again, 1111875, in the case of Chintamun 
Singh v. Nowlukho Konwari (7), their Lord- 
ships held that the fact that an estate is 
impartible does not imply that it is separate 
and in a Mitakshara family whether the 
general status of the family be joint or 
divided, property which is joint will follow 
one, and property which is separate, 
will follow another course of succession! 
The judgment refers to the earlier decision 
of the Board in 1870 in the case of S r'ee 
Rajah Yanumnla Veil hay a mah v. Sires 
Rajah Yanumnla Boochia Venkondcra (8) 
where the Shivagunga s case" A 6 ) 
had been quoted in argument f or 
the proposition that impartible 
property was always separate, tut with¬ 
out success, and their Lordships had ob¬ 
served on that occasion as follows “Th,e 
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authority invoked, however, affords 110 I n Durga Prashad Singh v. T 
ground for this argument. The decision in (10) the Piivy Council again h 
the Shlvagunga's case (6) will be found to sider the nature of a Ghatwa 
proceed solely and expressly on the finding Kharagpur, and expressed tb 
of the Court that the zemindarl in question it is ordinarily hereditary, th 
was proved to be the self-acquired and tending to such male members < 


separate property of Gowary Vallaba 
Taver. It assumes that if this had not 
been so the decision would have been 
the other way/’ The case of Kali Per- 
shad v. Anand Roy (9) may here be referred 
to as it was relied on by the appellant partly 
for the proposition that a Ghatwali tenue 
is inalienable and partly for the propositi on 
that it is not governed bv the Mitakshara 
Law. The suit was by the son of a former 
Ghatwa! to recover the estate which had 
been sold in execution of a decree obtained 
against his father on a bond. The 
arguments advanced on behalf of the plaint¬ 
iff, the appellant, before their Lordships, 
were first, that the estate was inalienable 
except to’ the extent of the incumbent’s 
life-interest, and, secondly, that by the 
Mitakshara Law the son acquired a right 
at birth which could not without his con¬ 
sent be defeated bv the act of his father. 
Their Lordships held that a^ Kharagpur 
Ghatwali, which the property in suit was, 
could be alienated with the zemindar s 
corse:.t and, secon.ly, that such a tenure 
was in some particulars aistinct from and 
could rot be governed by either the general 
objects of iiind a inheritance or the rule 
of the Mitakshara. ihe general objects 
of Hindu inheritance referred to are ex¬ 
plained as the selection of heirs capable 
OJ! exercising certain religious rites for the 
- benefit of the deceased, and the Mitnk- 
* Shara rule as the right of the son imme¬ 
diately on his birth to share equally with 
his father in the ancestral immoveable 
estate. But their Lordships were parti¬ 
cular to limit their decision to this, that the 
<Mitakshara Law and the general Hindu 
Law of Inheritance were not to their full 
extent applicable ton Ghatwali teiwue. Ihere 
is nothing in this decision which necessarily 
implies that a Ghatwali tenure may not be 
held as common property of the joint 
family f or some purposes as in the case of 
other impartible estates. 

A 

r (0)15!. A. il \ 15 C. 47*: 12 Ind. Jur. 1721 5 
S«e, P.QTT. tar 1 7 Iu<l. Doc. (n. s.) 89$ C.). 


In Durga Prashad Singh v. Trehini Singh 
(10) the Piivy Council again had to . coin 
sider the nature of a Ghatwali tenure in 
Kharagpur, and expressed the view that 
it is ordinarily hereditary, the estate des¬ 
cending to such male members of the family 
as the zemindar approves as competent, 
and that it is the right of the family as 
long as they have male members competent 
to perform the duties to have one or more 
of them appoii ted Ghaiwals. Their Lord- 
ships also agreed with the view of the 
Courts in India that the incidents of a 
Ghatwali tenure were not such as to give 
the family any rights over the property 
while it is in the hands of the Ghatwal. 
This decision proceeds upon the view 
that a Ghatwali tenure in Kharagpur ordi¬ 
narily descends to the male members ot the 
fa mil v as long as there is any one compe¬ 
tent to perform the duties. We are unable 
to interpret this decision as any authority 
for the proposition that, in the event ot the 
Ghatwal dying without issue, the succession 
should be" regulated according to the rules 
affecting the devolution of separate prop¬ 
erty in a Mitakshara family which prefers 
the widow to the collateral male rela tions. 
“The view expressed in that case as to the 
rights of the family over the property 
while in the hands of th ^Ghatwal, applies, 
as it seems to us, with equal force 0 
impartible estates. The only other case 
that need be referred to upon this pou 
is that of Baijnath Prasad Singh ■v ie) 
Bali Singh '1/) decided by the Judicial 

Committee in 1921. It was ^ 
an impartible Raj held by a M taksbar^ 
family Most of the earlier authorities 

we”e there reviewed and it is unnecessary 
To refer to them here. The conclusions 

drived at were that the fact that a Raj 

‘is impartible does not, in a case governed 
bv the Mitakshara Law, make it separate 
0 r self-acquired property. It may be 
self-acquired or it may be the property 
of a joint undivided family. In the latter 

( 10 ) 48 Ind. Cas. 527 : 46 c. 362 ; *4 M. L. T. 407; 
28 C.L J. 508 : 9 L. W. 60; 21 Bom. L. R. 5691 4 * 
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case succession will be regulated accord¬ 
ing to the rule of survivorship, but as one 
person alone can hold the esitate at a 
time the person designated is the eld¬ 
est male member of the senior branch of 
the joint family. We can see no reason for 
applying a different rule of succession 
in the present case from that which governs 
other impartible estates. The history of 
the estate, so far as we know it, does not 
appear to afford any ground for treating 
the property as the separate or self-acquir¬ 
ed property of the holder. The incidents 
of the tenure before Jungle Singh’s period 
are unknowt. The earliest documents show 
that it was claimed to have been the prop¬ 
erty of Jungle Singh’s ancestors before 
the advent of British Rule in Bihar. At 
about the time of the Permanent Settlement 
a fresh grant was made to Jungle Singh 
by the Raja of Gidhuar at a fixed rent 
in perpetuity.. It then descended in the 
direct male line for about 100 years. The 
junior branches of the family*have from time 
to time acquired interests in certain mouzas 
of the estate by way of maintenance 
grants and have separated from the main 
branch retaining the estates so acquired 
in their own families. Ghansyam is found 
living jointly with his brother and nephew 
at the time of his death and the family 
is admittedly a Mitakshara family. Assum¬ 
ing, as one must, that the members of a 
joint Mitakshara family do not acquire 
in impartible property the same rights 
as in partible property belonging to the 
family such as the right of joint enjoyment, 
the right of partition or the right of res¬ 
traint on alienation, they at least retain 
the right of survivorship and we eoi sider 
that the burden of proving that the 
property is separate or self-acquired in the 
present case rests upon the plaintiff who 
asserts it. That burden, in our opinion, 
she has failed to dicharge. 

The only question remaining to be de¬ 
termined is, whether the custom relied upon 
by the appellant is marie out. Were it not 
for the admission in the written statement 
that Kishori Kumari succeeded to the 
estate by some family custom we should 
have been inclined to find that no custom of 
the family had been proved whereby even 
the senior widow was entitled to suc¬ 
ceed in preference to the brother or nephew; 


but, assuming this matter to be concluded 
on the pleadings, we consider thatno custom 
lias been proved in favour of the junior 
widow. Since 1780 the succession has been 
from father to son without a break. 
No case has arisen in which the widows' 
claim could ever have been considered* 
Some of the appellant’s own witnesses even 

admit that no other Thakur , by which term 
the holder of the title is designated, left 
two widows before Ghansyam, and it would 
be difficult to find in favour of a special 
custom applicable to a case which has never 
arisen so far as can be ascertained, unless 
there were some very strong evidence of 
tradition. After more than 20 witnesses 
had been called for the appellant, most 
of whom alleged the custom to exist without 
being able to refer to any instances, a wit¬ 
ness, Sadho Singh, was called who mentioned 
an instance in which before the time of 
Jungle Singh one Pratap Singh had died 
childless leaving two widows who succeeded 
one after the other. This, he says, he heard 
from his grandfather but he is unable to 
mention the names of the widows. It is 
significant that none of the earlier witnesses 
many of them gotias of Ghansyam, had 
ever heard of it. On the other hand, they 
admitted, when asked, that they knew 
of no case of even one widow succeed¬ 
ing. Some 60 witnesses altogether were 
called for the appellant and oi these two 
later ones also mentioned the case of Pra- 
tap Singh. There is no document to 
support it and the pedigree of the family 
produced in evidence does not go back 
further than Maniyar Singh, the father 
of Jungle Singh. It is, perhaps, significant 
that Pratap Singh’s widows are said to have 
been the immediate predecessors of Maniyar 
so that it is impossible to check this state¬ 
ment from the pedigree produced which 
goes no further back than Maniyar, the 
father of Jungle Singh. Had the case teen 
true it seems difficult to suppose that those 
responsible for presenting the plaintiff's 
case to the Court would not have teen able 
to verify it and produce soire more 
convincing evidence and further particu¬ 
lars with the names of the wiriev; j u 
question who succeeded in their m;;-. . 
Daleep Singh, an old man of 70, c Jho tv 
ihe appellant, whose name appeals in the 
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pedigree end who is the grandson of 
one of Jungle Singh's brothers, says 
positively that in the family of the 
appellant no Thakur ever had two wives 
and, apart from Kishori Kumari,no Thuk- 
'rain got the gaddi at any time. The 
next witness, Tarcn Singh, also a gotic of 
Ghnasyam says no female had succeeded 
to the gaddi in the family except Kishori 
Kuraari and the appellant, and no other 
Thakur left two widows nor did he ever 

. . ^ a O . I 1 
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iii which a number of the gotias took part, 
the respective claims of Pairu and Kishori 
were mooted and an arrangement was come 
to that Kishori should be the gadinishin 
for the time being and after her death 
it would be seen whether Pairu would 
succeed. As a matter of fact Pairu had 
de facto control of the estate and was 
given a general power-of-attorney by 
the widow in 1881 and he took no active 
steps to assert his legal right in the cir- 

* . 1 t- 1 .. . _• j 
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see a junior widow succeed after the cumstances. The learned Judge consioered 
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senior widow at any other place. It may 
also be assumed that he never heard of it 
either. Evidence that such a custom 
exists is easily given but it is difficult to 
refute when the witnesses themselves can 
give no instances;and, when it is admitted 
that no such case has occurred, evidence 

. . • < • 1 1 4 1. . 


that this am-mukhtarnama , or general 
power-of-attorney, was a device by which 
Pairu was made to acquiesce in the 
position assigned him by the family council, 
the title remaining with Kishori but the 
estate being under the control of Pairu. 
As the family of Pairu and Mukhtar in- 


, , , a --^ 

them as having given their evidence as 
if by rote arrived at a proper appreciation 
of that evidence when he refused to believe 
it. It is also not without significance that 
no later than the year 1914 the appellant 
herself instituted a suit ag: inst her co- 
widow KishoriKumari,and Mukhtar Singh 

__ • • 4 1 1 * * _ 1 - _ 


that no such case lias occurred, eviuen^c ascuc ‘ .- .. 

of this nature should be treated with the creased the expenses rose m proportion 

greatest reserve. The respondent's wit- and the family got into debt A gre^t 
nesses who live at Dumri and the neigh- number of alienations and mortgages n 

bourhood deny the custom whereby the order to raise money were executed In 

junior widow succeeds, and, in our opinion, Pairu’s time they could be executed Dy 
the learned Subordinate Judge who refused himself under the. general .P°^°™ \ 

to accept the evidence of the appellant's ney, but after his death.in . 99 - 
.witnesses on this point and who described Kumari no doubt found ^d«cuments 

. . -- -- to man; ge the estate and execute documents 

in her own name, and acccrdii gly w 0 
relinquished in favour of Mukhtar birgh. 
There is evidence to slit.w that ever)tl lrg 
she did was done in consultation with ti e 
appellant and no exception was taken, in 

widow, Kishori Kumari, anci iuukhum on j.- j. 1914 judgments were 0 ^ a t ™^gfir s t 
>» — >*“» Kish0 " relipquifhcfl 
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was in substance an endeavour 
t^annul' the alienations made by them 

and it was admitted bytbe rpFellrrt that 

Kishori paid the expenses of that suit. 
That suit I ailed and Kishori Kuiranber- 
, fTQIS brought another suit challcng- 
f'l all the acts of Pairu ar d Mukhtar 
,, S fraudulent. c he died before it core 
totri-l The appellant attempted to get 
herself 'substituted in , Kisboti's place, to 
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the estate, to recover a half share rllcgmg 
not.asnow.thatshe wasentitled to succeed 
on the death of Kishori but that sho suc¬ 
ceeded Jointly with her upon her husband’s 
death and was entitled to a half share in 
the estate which she claimed to recover 
hack and, at the same time, sought to set 
aside a number of mortgages and transfers 
of portions of the estate effected by Kishori 
Kumari, Pairu ancl Mukhtar. The basis 
of the title which she asserted a.t that time 
is entirely inconsistent with the custom 
which she now sets up. The truth appears 
to be, as found by the learned Subordinate 
judge, and as would appear from the evi¬ 
dence of Daleep Singh and others of the 
appellant’s witnesses, that when OI11 asyr m 
died his brother Pairu claimed tlie gaddi 

- it _1.1 . r . r__ ^<'1 


died his brother Pain, claimed the gaddi hersell came to netbing 

and as the result of a family Council, carry on the suit but t ms came 
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Aud the suit subsequently abated. In 
the opinion- of the learned Subordinate 
Judge the present suit was merely a third 
attempt on behalf of Mukhtar to save some¬ 
thing out of the family property. Un¬ 
fortunately, for the appellant, the plea 
she now sets up is entirety at variance 
with the case previously pleaoed that she 
and Kishori Kumari succeeded jointly 
on the death of her husband. This part 
of the case was dealt with by the learned 
Judge in considering the question whether 
the appellant ever got possession of any 
part of the property after the death of 
K'shori Kumari. He found that she did 
not in fact do so, but that Mukhtar Singh 
was always in possession after the 
bazidawa deed was executed in his 
favour in 1900. This aspect of the 
case, however, also has a bearing in con¬ 
sidering the plea now put forward by the 
appellant’ as to custom. 

In our opinion, the learned Subordinate 
Judge was right in the conclusions at which 
he arrived and we consider that this appeal 
should be dismissed with costs. 

z, k. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 173 of 1920. 

April 25, 1922. 

Present: —Mr. Justice Walmsley and 
Mr. Justice B. B. Ghose. 

Kumar BASANTA KUMAR ROY and 
others—Defendants—Appellants 

versus 

MANJURI DASSI and others — 
Plaintiffs—Respondents. 

Limitation Act (IX 0/1908), Sch . J, Art. 182 (2) 

Execution of decree—Appellate Court dismissing 
appeal on ground of deficient payment of Court-fees 
— Limitation, operation of. 

The word “appeal" in Art. 182 (2) of the 
Schedule to the Limitation Act should not be 
restricted to mean bona fide appeal. The fact 
that there was an appeal of which the Appellate 
Court had seizen and which was determined by 
a judgment of that Court, is sufficient to bring the 
provisions of Art. 182 (2) of Sch. I to the Limitation 
Act into operation and the period of limitation 





for execution of the decree would rutt from thi 
date of the final decree or order of the Appellate 
Court, [p. 680, col.2; p. 681, col. 1.] 

Where an appeal is admitted, heard and an 
order passed dismissing it on the ground that 
proper Court-fees had not been paid on the memo* 
random of appeal, the order is equivalent to a 
decree and limitation would run with regard to 
execution from the date of that order, [p. 68o^ 
Col 2,] 

Dianatullah Beg v. Wajid Ali Shah , 6 A. 438J 
A. W. N. (1884) 153; 4 Ind. Dec. (n. s.) 99, dis¬ 
tinguished . 

Rupsingh v. Mukhraj Singh , 7 A. 8S7; A. W. 
N. (1885) 260; 4 Ind. Dec. (N, s.) 969, referred to. 

Appeal against the order of the Subordi¬ 
nate Judge, Nadia, dated .the 20th of 
April 1920. 

• Babu Mahendranath Roy (with him Babu 
Surendra Mohan Ghosh), for the Appel¬ 
lants.—The defendants judgment-debtors are 
the appellants. The appeal arises out of 
an application for execution of a rent decree 
which was equivalent to a money-decree. 
The objection as to limitation was disallowed. 
Hence this appeal. The decree for money 
was passed on 29th July 1915. There wa» 
an appeal by the decree-holder to the High 
Court which was dismissed on 5th May 
1919, as no Court-fees were paid. The 
present application was made on 5th Decem¬ 
ber 1919. I submit there was no appeal 
within the meaning of Art. 182 (2) of the 
Indian Limitation Act. That was not a bona 
fide appeal by the decree-holder. The au¬ 
thorities on the point are rather conflicting.- 
In the case of an appeal which is not bona 
fide and is wholly incompetent, it cannot 
be said to be an appeal as contemplated by 
Art. 182 (2) of the Indian Limitation 
Act. A suit for rent was brought in 1908 
by the plaintiff for the years 1311-14 B. S. 
In that suit rent was claimed at the rate of 
Rs. 173-10-0 per annum. The Subordinate 
Judge decreed the suit at Rs. 929-9-0 per 
annum on 3rd July 1913. There was'an 
appeal. The District Judge reduced the 
rate of rent to Rs. 521 per annum on nth 
August 1914. The plaintiff appealed to 
the High Court on 17th November 1914 
That appeal was valued on the basis of the 
difference between Rs. 929-9-0 and Rs s-’i 
The appeal was disposed of on 23rd January 
1918 affirming the decision of the District 
Judge Then, on 9th April 1914, the plaintiff 
brought a suit for rent for the period sub* 
sequent to 1314 B, S. and rent was claimed 
at R». 929-9.0 and the suit was decreed on 
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29th July 1915 at the rate of Rs; 521 per 
annum. The plaintiff, therefore, preferred 
a first. appeal to the High Court. They 
.‘did not value the appeal, on the ground that 
/the previous second appeal was still pending; 
I submit there was absolutely nothing to 
♦prevent them from valuing the appeal as 
they could have valued it precisely as they 
valued the previous second appeal. These 
iaots clearly show that the appeal was not 
boKci fide at all. Refers to Gour Chunder 
Shaha v. Gout Mohun Ghosh (1) ; Dianatullah 
'Beg v. Wajid Ali Shah (2) ; Rupsingh v. 
Mukhraj Singh (3). The case in Akshoy 
Kumar Nundi v. Chunder Mohun Chathati (4) 
is clearlv against me. Refers to Mir 
Waziruddin v. Lala Deoki Nandan (5) ; 
Krishna Dayal Gir v* Syed Abdul Gaffur (6) ; 
Sachindra Nath Roy v. Maharaj Bahadur 
Singh (7) and Mahomed Abdul Kadir \. 

Sami Pandia Tevar (8). 

• Babu Ram Chandra Mazumdar (with him 
Babus Rupcndra Coomar Mitier and Biraj 
Mohan Mazumdar), for the Respondents, 

was not called upon to reply. 

JUDGMENT.— In this case, the judg¬ 
ment-debtors are the appellants and their 
plea is that the execution of the decree is 
barred by limitation. The decree in this 
case was passed bv the Court of first instance 

on the 29th of July 1915- ™ere an 
appeal by the plaintiffs, who are the decree- 
holders, to the High Court and the appea 
was dismissed on the 3th of May X 9 x 9 - 

The application for execution of the decree 
was presented on the 5th of December I 9 X 9 * 
under paragraph 2 of the third column of Art. 
182 of the Indian Limitation Act, there is 
no doubt that the application for execution 
would be within time. But the judgment- 


s W. K. Mis. 11. , _ 

M 6 A. 438; A. W. N. {1884) 153; 'l hid. Dec* 

t 7^A. 887; A. W. N. (1885) 260; 4 Ind. Dec. 
(N. S.) <yd«j. 

(4) 16 C. 250; 8 I ml. Dec. (N. S.) 165. 

(3) <> C. L. J. 47 - 2 - „ T ... 

(6) 40 Ind. Cas. 13; 2 P. L. J. 4 ° 2 '- 2 p - *<• w * 

(j) 7.1 Ind. Cas. 66o; 48 I. A. 333 at P- 344 : 
30 M. L. T. 96; 24 Bom. L. R. 659; (1022) M. W. 
N. uS- 26 C. W. N. 838: 49 C. 203; 4 U. P. !». R. 

(V. C.)' 57; (1022) a. i. R- (J*- c.) 187 (P. c). 

(8) 60 Ind. Cas. 267; 39 M. L. J. 43 1 * 13 L. w. 

3041 (lc,2o) M. W, N. 587J 43 833. 


debtors contend that there was no bona fide 
appeal so as to bring the case under the 
provisions of the second paragraph of column 
3 of Art. 182, and the reason for stating 
that the appeal was not bona fide is that 
ad valorem Court fee was not paid on the 
memorandum of appeal and that the appeal 
was dismissed by this Court upon the ground 
that it was incompetent as the appeal was 
not valued and proper Court-fees had not 
been paid. The appellants rely upon the 
case of Dianatullah Beg v. Wajid Ali Shah (2) 
in support of their proposition that the period 
of limitation should not be reckoned from 
the date of the decree of the High Court 
dismissing the appeal on the 5th of May 
1919. In that case, it appears that the 
appeal was not admitted on the ground 
of the deficiency of the Court-fees and it 
was held by that Court that there was no 
appeal or a final decree or order of an Appel 
late Court within the meaning of Art. 179 
(2) of the Limitation Act of 1877* That is 
not the case here. There is no doubt that 
the appeal was admitted in this case. It 
was heard by the Court and a decree was 
pronounced dismissing the appeal; and it 
cannot, therefore, be said that there was 
no appeal within the provisions of Art. 
182 (2) of the Limitation Act. It is argued 
on behalf of the appellants that the word 
“ appeal ” must be read to mean bona fide 
appeal. But we are unable to accept this 
contention because, if this were accepted, 
the result would be that, in every case, 
the Court of execution would have to decide 
the question whether any appeal P reter ^ 
from the decree was a proper and bona fide- 

appeal or not. In our opinion, that f can . n0 
be the meaning of the provisions of Art. 
182 (2) of the Limitation Act. On the 

°'"v< ft ’£? S' “T. °L 

was held that, where a Judge of the Court 
exercising jurisdiction m respect of the 
registering of appeals made an order dismiss- 
n appeal on the ground of deficient 

oavment of Court-fee, the order was equiva¬ 
lent to a decree and that limitation would 
run with regard to execution from the date 
of that order. The real question in this 
case, therefore, is whether there was an 
appeal of which this Court had seizm and 
which was determined by a judgment of 

this Court. If that was so, it would bring 
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the provisions of Art. 182 (2) of the 
.Limitation Act into operation and the 
period of limitation for execution of the 
decree would run from the date of the final 
decree or order of the Appellate Court. The 
appellants cited some other cases in support 
of their contention; but, in our opinion, 
these cases do not really touch the present 
question. We think that the decision 
appealed against is right and the appeal 
should be dismissed with costs. We assess 
the hearing fee at five gold mohurs. 
b. n. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No.'200 of 1922. 

May 9, 1923. 

Present: —Mr. Justice Gokul Prasad. 

CHHaJJU and others—Plaintiffs— 

Appellants 

versus 

JHABBA and others—Defendants—■ 

Respondents. 

Agra Tenancy (I l 0} 1901). s. 34 —Squatter 
n possession without consent of landlord — Occu¬ 
pancy rights, when accrue —Zemindar, whether can 
sue for ejectment. 

Where a squatter has been in possession of land 
without the consent of the landlord his occupation 
for any numberof years would not vest him with 
the rights of an occupancy tenant; but occupancy 
rights would commence to accrue from the date 
the squatter commences to pay rent. 

The question as to when a presumption arises 
that the possession of a tenant is without the 
consent of the landlord depends upon the facts of 
each case. 

It is open to the Zemindar to treat a squatter 
a9 a tenant by bringing a suit for ejectment against 
him. 

Bahu Sat Narain Prasad v. Ram Kumar, Sel. 
Dec. No. 3 of 1910, followed. 

Second appeal against a decree of the 
Additional Judge, Moradabad, dated the 
8th November 1921. 

Mr. Kallas Chandar Mital, for the Appel¬ 
lants. 

Dr. At. L. Agarwala, for the Respondents. 

JUDGMENT. —This is a plaintiffs* appe; 1 
arising out of a suit for ejectment. The 
plaintiffs who are muafidars sued under 


section 63 for the ejectment of the defend¬ 
ants as their tenants. The first written 
statement filed by the defendants was to 
the effect that the defendants had been in 
possession for more than twelve years and as 
the plaintiffs were muafidars the defendants 
had acquired occupancy rights and were 
occupancy tenants. This was on the 6th 
of January 1921. A supplementary wiitten 
statement was filed on the 1st of April 
'I931, in which the defendants pleaded 
that they were Zemindars and as the plaint¬ 
iffs were muafidars they ought to have 
proceeded under section 79 of Act II 
of 1901, and having failed to take any such 
steps for 14 years the suit was liable to 
dismissal. They further contended that 
the relationship of landlord and tenant 
did not subsist between the parties and 
that the suit was not barred by limitation. 
The suit was brought in the Revenue 
Court and the Assistant Collector found 
that the relationship of landlord and tenant 
subsisted between the parties. He also 
came to the conclusion that the defendants 
were sub-tenants of the plaintiffs and as 
they had never paid rent they could be 
only non-occupancy tenants and had not 
acquired any right of occupancy. On these 
findings the Assistant Collector decreed 
the claim. The defendants went up in 
appeal and the learned District Judge 
has found that the plaintiffs are muafidars 
khairati, and could not be tenants-in-chief 
and, therefore, the defendants are not 
sub-tenants. The learned Judge has fur¬ 
ther found that the defendants having 
been in possession for more than 12 years 
without payment of rent had become 
occupancy tenants. On this finding, he 
h is dismissed the suit. The plaintiffs come 
here in second appeal and their first conten¬ 
tion is, that tire defendants having been 
in possession without the consent of the 
plaintiffs, the plaintiffs were entitled to 
treat them as tenants under section 34 
and sue for their ejectment. So far as 
the plaint itself goes the suit has not been 
brought o:i these allegations. The learned 
Vakil for the appellants has referred me to 
a large number of rulings to show ri t 
the Board of Revenue has held that v here 
a squatter has been in possession of p ’dot 
of land without the consent of the landlord 
his occupation for any number of 12 years; 
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would not vest him with the rights of an 
occupancy tenant, but that occupancy 
rights would commence to accrue only from 
the date the squatter commences to pay 
rent. This is evident from the last portion 
of section 34 itself and does not require 
any ruling in support. The question, how¬ 
ever, about which the Board itself is not 
consistent is, when does the presumption 
arise that the possession of the tenant 
is without the consent of the landlord. 
I11 my opinion, the decision of this ques¬ 
tion would depend upon the particular 
facts of each case and it is not a question 
capable of a uniform answer. It is obvious 
that section 79 of the Tenancy Act has no 
application to the facts of this case, because 
the plaintiffs are muafidars khairati and not 
tenants. It is also evident that the defen d- 
ants, zemindars, could r.ot have put in 12 
years necessary for the acquisition of a 
right of occupancy because they have 
admittedly not paid rent. The defendants, 
zemindars , could not have acquired pro¬ 
prietary rights because theie is nothing 
to show, that they ever asserted a title 
adverse to the plaintiffs, the muafidars, 
to their knowledge. The plaintiffs have 
treated them as tenants by bringing this 
suit for their ejectment [see in this connec- 
tion the case of Babu Sal N(train Prasad 
V Ram Kumar (i)]. The defei dantsbeit g 
neither proprietors nor occupancy tenants 
ought to have been ejected and the decree 
of the brst Court should not have been 
interfered with. I, therefore, allow the 
appeal, set aside the decree of the lower 
Appellate Court and restore that o. the 
Court of first instance with costs in all 
Courts. 

m. a. A. Appeal allowA. 


[iga3 
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LAHORE HIGH COURT. * 'I 

First Civil Appeal No. 1080 of 1915. 

March 7, 1923. 

Present: —Mr. Justice Abdul Raoof and 
Mr. Justice Campbell. 

DEB I PARSHAD and others — 
Plaintiffs—Appellants 

versus 

Musantmat BHAGO and others — 
Defendants—Respondents. 

Civil Procedure Code (Act V 0/1908), O.XX II, 
r. 4 — Death of defendant during pendency of suit — 
Legal representatives not substituted—Decree against 
deceased defendant, legality of. 

It is illegal for a Court to continue to hear a suit 
against a dead person whose death hasbeen brought 
to its notice and to pass a decree against such 
person in the absence of his legal representative 
being brought cn the record, [p 683, col. 2; p. 
684, col. i.] 

First appeal from a decree of the 
Subordinate Judge, First Class, Delhi, 
dated the 6th January 1915. 

Mr. M. S. Bhagal and Lala Jagan 
Nath, for the Appellants. 

Lala Sardha Ram , (with him Mr. 
Manohar Lai, Lala Balwant Rai and Lala 
Mehr Chand Mahajan), for the Respcnc - 
ents. 

JUDGMENT.— The following three pe¬ 
digree-tables are necessary for the une’er- 
standing of the matter in controversy in 
this appeal: — 


SAUDAGAR MAL 



Umrao Singh— Musammat Musantmat 
died about ' Ram Devi, Sundar Devi 

i 8-">4. died 

12th Decem¬ 
ber 1903 

Musammat Kanwal Devi, 

d. s. p. 1893. 


(1) Seh Dec. No. 3 of 1910. 
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(*) 


CHUHAR MAX 

I 


L'elu 


l'elu Mai ' 

| • 

Ram Saran Das=== 
Musammat Bakhi 


Dittu Mai 


l' 

Musamtnat Musammat 
Bhago. Rajo. 


Kaka Mai. 


Daughter 

* l 


« 

Salig Ram. 


Panna-Lai. 


( 3 ) 


DEBIPARSHAD 


l 


T 

I 


[ 


Kashi Parshad. Joti parshad. Sn Ram; 


the 

C.S 




Umrao Singh (Pedigree No. 1) was 
owner of considerable property which 
held by his widow Musammat Ram Devi until 
her death in December 1903. Three sets 
of claimants to the succession then appear¬ 
ed, (1) the descendants of Umrao Hugh's 
sister Musammat Uttam Devi, (2) 
Ram Saran Das and Kaka Mai, 
who alleged that Saudagar Mai’s 
great-grand-father and Telu Mai’s great- 
great-grand-father had been brothers, ar.d 
(3) Debi Parshad and his sor s who also 
claimed to be descended from a brother 
of Saudagar M il's great-great-grar d-fatter. 
On the 19th January 1904 these rivals 
entered into an agreement which was 
signed (1) by Bisheshar Nath for himself 
and as the guardian of his three sor.s ai d 
by Shankar Nath for himself and as guardian 
of Bhola Nath, (2) by Ram Saran Das and 
Kaka Mai, (3) by Debi Parshad for himself 

of Sri Ram, and by Kashi 


On the 8th March 1909 Debi Parshad 
and his sons suedfor possession of one-third 
of the property by partition on the basis 
of the agreement of 19th January 1904. 
They obtained a preliminary decree on 
21st March 1910 against which Basheshar 
Nath, and other defendants appealed un¬ 
successfully. A final decree was passeoon 
6th January 1915 dividing the property, 
and the present appeal is by the plaintiffs 
Debi Parshad and his sons against that 
final decree. 

There is a cross-appeal by Basheshar 
Nath, Shankar Nath and Bhola Nath, No. 
1323 of 1915, which will also be disposed of 
by this judgment as well as cross-otjectiors 
filed (a) by Musammat Bhago, the sole 
surviving representative of Ram Saran Das, 
and Panna Dal, and Salig Ram, claiming 
to be representatives of Kaka Mai, and 
(b) by Phulli, son of Basheshar Nath. 

It is necessary to set aisde the decree 
of the lower Court on a preliminary point 
and to send the case back for re-decision. 
The appeal against the preliminary decree 
was dismissed on 6th June 1912. Kaka 
Mai, defendant, died on 27th April 1914. 
Debi Parshad, plaintiff, applied to the 
Trial Court on 16th June 1914 for an order 
that he himself was the legal representative 
of Kaka Mai on that date arid on 16th August 
1914 the Court recorded directions that the 
defendants should reply to this application 
but no written replies are on the record 
and no order was passed on it. Kaka Mai 
continued to be shown as a defendant and 
the final decree was passed against him 
and the other defendants. • • 

In Civil Appeal No. i 3 2 3 Mr. Manohar 
Dal, Advocate, applied on 7th June 
1921, on behalf of Kaka Mai's sister’s sons, 
Panna Dal and Salig Ram, that they 


and as guardian 

Parshad and Joti Paishad. The prrties 

agreed that each set of claimants should--- „ , - 

b e 0 wner of one-third of Umrao Singh’s should be made respondents as Kaka Mai's 
property, that a Succession Certificate cr legal representatives. The application Was 
Detters of Administration should he token granted subject to all just exceptions and 
out jointly or by one of the three parties objection is now taken in Musammat 

. " ' A - - Bhago’s cross-objections to which Panna 

Dai and S.ilig Ram have also subscribed, 
to the lower Court’s failure to implead the 
legal representatives of Kaka Mai. This 
objection must be sustainea, for it was 
obviously illegal for the Court below to 
continue to hear the suit against a dead 
person whose death had been brought to its 


and thrt all should combine to resist any 
other claimant. 

Four years of litigation about Detters 
of Administration ensued, and Detters of 
Administration eventually were granted to 
Basheshar Nath alone on the nth January 
1908, the order being upheld by the Chief 
Court on 12th February 1909. 
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notice and to pass a decree against that 
person. 

' Accordingly, we set aside tne decree cl 
the lower Court and remand the case 
for re-decision after disposal of the appli¬ 
cation of 16th June 1916 and after 
the impleading as defendants ct those 
persons whom the Court finds to be the legal 
representatives of Kaka Mai. The lower 
Court must be taken to have disposed of 
the case on a preliminary point and the 
remand, therefore, will be under O. XW, 
r. 23. The stamps on both appeals will 
be refunded and costs will be costs in the 

^ k & n h. Decree set aside, 

Z - • & Case remanded. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 1605 ok 1921. 

’ ‘ March 7, 192.?. 

Present:— Mr. Justice Ryves and 
Mr. Justice Daniels. 

PHUL CHAND and another— 
Plaintiffs—Appellants 

versus 

Musammat SURJI and others 

D E F E N D ANTS — R ES PON DENTS . 
Mort°a°e—Prior and subsequent ™ori S agtes- 
r redemption, purchase of, by prior 

Equity of ™f”;Zpri 0 yit v — Usufructuary mart - 
mortgagee, tf) / . delivered— Interest, whether 

CM h/claimed—Decree for sale on subsequent 

hi or t^e . f° a _ e e who has purchased the 

equity of redemption is entitled to hold up the 
mortcaces which are satisfied out of the 
salc'cousideraUon as a shield against any attempt 
to deprive him of the property. Ip. £84. col 2.J 
Wi en a usufructuary mortgagee is unable to 
obSTn possession of the mortgaged property and 
there is a definite covenant in the mortgage 
Yr+w the event of his bemg unable to 

mortgage amount. fp. 684, 00!. ,p 5 # J 

a prior charge-holder in possession of the 
mortgaged property is not liable to have his 
possession disturbed until his charge is paid off. 

decree *for sale on a subsequent mortgage 
\irW that if the decree-holder failed to pay 
off°the prior mortgagee by the date fixed the latter 


• [1923 

would be at liberty to apply that the suit be 
dismissed: 

Held, that the condition laid down in the 
decree giving the option to the prior mortgagee 
was perfectly valid, [p. 685, col. 1.] 

Second appeal against a decree of the 
District Judge, Meerut, dated the 13th 
of June 1921. 

Dr. S. N . Sen, for the Appellants, 

Dr. K. N. Katju, for the Respondents. 

§ 

JUDGMENT. —This appeal arises out 
of a suit brought by the plaintiffs-appellants, 
Phul Chand and Kanchu Mai, for sale on 
the basis of a mortgage of 7th April 1916 
in their favour. The defendants Nos. 2-4 
who are the answering respondents held two 
prior mortgages on the same property, 
one executed on 7th December 1907 and 
the other on 13th October 1915. After the 
d ite of the plaintiff's moitgage, namely in 
the year 1919, these defendants purchased 
the property for a sum of Rs. 5,000. Out 
of this sum, Rs. 3,800 was taken in satis¬ 
faction of the mortgage of 1907 including 
interest, Rs. 43-12-0 was credited on 
account of the mortgage of 1915 and the 
remainder went in satisfaction of an earlier 
mortgage of the year 1887 in favour of the 
plaintiffs. It is now settled law that, under 
such circumstances, the defendants are 
entitled to hold up the earlier mortgages 
which were satisfied out of the sale con¬ 
sideration as a shield against any attempt 
to deprive them of the property. The 
Courts below have accordingly passed 
a decree requiring the p'aintiffs, as a condi¬ 
tion of getting the property sold, to re-pay 
to the defendants the amounts oi the mort¬ 
gages of 1907 and 1915- Agaj? st * hl f 

decree the plaintiffs appeal. Of the eight 
grounds of appeal the only ones that have 
been pressei are these contained in the 
1st 7th and 8th paragraphs, lhe first pie? 
was that as the mortgage of 1907 Pur¬ 
ported to be a usufructuary mortgage the 
defendants were not entitled to claim any 
interest under it. Tt has been found and 
c'Minot be disputed that, although this 
mortgage purported to be a usufructuary 
mortgage the defendants were unable to 
obtain possession. There was also a 
definite covenant in the mortgage-deed 
of 1907 that the defendants should he 
entitled to interest in the event of their 
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being unable to obtain possession. The 
Courts below have rightly allowed in¬ 
terest under this covenant. The 7th plea 
is to the effect that only a sum of Rs. 43-12 
on account of the mortgage of 1915 was 
allowed as part of the sale price on the 
purchase of the property by defendants, 
they are only entitled to claim this amount 
as a charge on the property. There is noth¬ 
ing on the record to show why the whole 
amount of the decree under this mortgage 
was not included in the sale consideration, 
but it has been found by the Court below, 
as a fact that the whole amount of the 
mortgage was due on the property. As 
the amount was decreed to the defendants 
themselves they are entitled to claim it. 
The last point has reference to the form 
of the decree passed by the Court below. 
The decree directs that, unless the plaintiffs 
pay the amount by the date fixed in the 
decree under the earlier mortgages the 
defendants Nos. 2—4 shall be at liberty 
to apply that the suit be dismissed. The 
appellants’ contention is that the decree 
should have directed the property to be 
sold leaving the prior mortgagees to get 
what they could from the sale-proceeds. 
This is not the law. The defendants are 
prior charge-holders in possession of the 
property and are not liable to have their 
possession disturbed until their charge 
is paid off. The form of the decree in some 
cases, given as form No. 8 Appendix D of 
the Code of Civil Procedure, provides that 
in case the plaintiff fails to make the neces¬ 
sary payment to prior mortgagee the latter 
shall be at liberty tc apply that thesuitbe 
dismissed or for the sale of the mortgaged 
property. The option lies with the prior 
mortgagee, and as the prior mortgagees 
fn this case are perfectly satisfied with the 
decree as it stands, the plaintiffs have no 
Cause of complaint. 

The result is that the appeal fails and 
Is dismissed with costs including in this 
Court fees on the higher scale subject to 
this that the time for the plaintiffs to pay 
the money due to the defendants Nos. 2—4 
is extended to three months from this 
date. 

z. K. Appeal dismis*'-:'. 


LAHORE HIGH COURT. 

First Civil/ Appear No. 1878 of 1918. 

January 5, 1923. 

Present:— Mr. Justice Scott-Smith and 
Mr. Justice Moti Sagar. 

KARTAR SINGH— Defendant 
—Appellant 
versus 

LABH SINGH AND OTHERS— 
Plaintiffs and others—Defendants— 

Respondents. 

Custom—Ancestral property—Common ancestor 
mentioned in pedigree-table, effect of—First appeal — 
Printing documents — Practice—Adjournment for 
printing, whether can be granted. 

The mere mention of the common ancestor in a 
pedigree-table i9 not of itself sufficient to prove 
that all the land in the possession of his descend¬ 
ants descended from that common ancestor, (p. 686, 
col. 1.] 

Jiwan Singh v. Har Kaur, 22 lud. Cas. 4*5 I 4 1 
P. R. 1914; 51 P. L. R. 1914; 34 P- W. R. 1914. 
dissented from. 

A finding as to the ancestral nature of property 
must be based on positive evidence. Conjecture 
cannot, in such a case, be allowed to take the place 
of proof, [p. 686, col. 2.] 

Atar Singh v. Thakar Singh, 6 Ind. Cas. 721 ; 
42 P. R. 1910; 12 C. W. N. 1049; 35 C. 103Q; 35 I. 
A. 206; 8 C. L. J-359; 18 M. L. J. 3791 128 P. W. 
R. 1908; 4 M. L. T. 207; 10 Bom. L- R. 79° (P. C.), 
followed. 

The practice of the Lahore High Court with 
regard to the printing of records in first Appeals 
is, that the oral evidence is printed at the 
expense of the appellant, whereas documents are 
printed at the expenses of the party desiring it. 
[p. 686, col. i.] 

It is not the duty of an appellant to get those 
documents printed on which the respondent 
relied in the Court below, [p. 686, col. 2.3 

In the absence of a reasonable excuse for the 
failure of a party to get the necessary documents 
printed the Court will not adjourn the hearing of 
a case to enable it to get them printed, [p. 686, 

• coL 2.3 

First appeal from a decree of the 
Subordinate judge, First Class, Lahore, 
dated the 20th May 1918. 

Dr. Nand Lai , for the Appellant. 

Lala Badii Das , R. B., and Dewan 
MehrChand, for the Respondents. 

JUDGMENT.—The property in suit 
in the case out of which this appeal and 
the cross-appeal arise belonged to Buta 
Singh, deceased, a Dhillu Jat, of village 
Sur Singli in the Kasur Tahsil. Plain tifis 
claimed to succeed to it as being Ids colla¬ 
terals in the fifth degree against his daugh¬ 
ter’s sou Kartar Singh, alleged to ha ve teen 
adopted by Buta Singh. The property con¬ 
sists of land and a house. The Court below 
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held that the land was. the ancestral prop¬ 
erty of the plaintiffs, whereas the house 
was not. It found the factum of adoption 
proved but held that it was not valid by 
custom. It, therefore, gave the plaintiffs 
a decree declaring that they were entitled to 
the land in suit, but dismissed their suit as 
regards the house. The defendant has 
appealed against the decree in regard to the 
land and the plaintiffs have filed a cross¬ 
appeal asking for a decree for the house 
claimed by them as well as for costs. 

The documents produced by the parties 
in the lower Court, some of which have been 
referred in the judgment, and upon which 
parties relied, have not been printed. Letters 
in the usual form were sent by the office 
to the appellants’ Counsel, but, in spite of 
this, they did not apply to have any of the 
documents printed. Accordh g to the prac¬ 
tice of this Court the oral evidence inthe 
case is printed at the expense of the appel¬ 
lant whereas the documents are printed at 
the expense of the party desiring it. Dr. 
Nand Lai in support of his appeal contend¬ 
ed that there was no evidence on the prin¬ 
ted record that the land was ancestral qua 
the plaintiffs. The only evidence 
relied upon by the lower Court :n 
support of its finding that the land is 
ancestral is that the common ancestor ot 
the deceased and the plaintiffs by name 
Kora, son of Parja, is mentioned in the 
pedigree-table of the Settlement of 18G8. 
It refers to Jlwm Singh v. Har Kaur (i) 
in which it was stated that the express men¬ 
tion of the common ancestor in the pedi¬ 
gree-table in that case was presumptive 
proof that the land descended from him. 
Now, with all due respect to the Judges who 
were parties to that decision v.e are unable 
to hold that the mere mention of a com¬ 
mon ancestor in a pedigree-table is of itsel 
sufficient to prove that all the land m the 
possession of his descendants descended 
from that common ancestor. Mr. Badri Das 
on behalf of the plaintiffs referred to Lai 
Shah v. Hira Lai (2) in which it was held 
that when a person has obtained a deciee 
in his favour the onus is on the appellant 


(1) 22 Ind. Cas. 415; 41 p - R- 5 * p - L. R* 

1014! 34 F, W. R* * 9 * 4 - n 

{a) 41 Ind, Cas. 1631 106 T.R. 19 * 7 . IJ 9 p * 

W. R. I&T7- 


in a Court of Appeal to show that . the. 
decision is wrong. He urges that his clients 
having obtained a finding that the land is 
ancestral, the onus is now on Kartar 
Singh; defendant, to show that the land is 

not ancestral. This proposition, no doubt,’ 

is generally correct, but Mr. Nand Lai 
replies to it by saying that there is no 
evidence on the printed record in support 
of the finding and, that, therefore, it should 
not be maintained. We cannot agree with 
Mr. Badri Das that it was the duty of the 
defendant to get these documents printed, 
upon which the plaintiffs relied in the Court 
below. According to the practice of this 
Court it was the duty of the plaintiffs 
to get any documents upon which they 
relied printed. No excuse is offered for 
their neglect to do this, and we. therefore, 
refuse to adjourn the case in order . that 
the necessary documents may be printed. 

We are quite unable to hold on the evidence 
upon the record before us that it is proved 
that the land in dispute is the ancestral 
property of the plaintiffs. It was laid down 
by the Privy Council in the case reported 
as A tar Singh v. Thakar Singh (3) that in 
a case of this sort conjecture cannot take 
the place of proof. 'We, therefore hold 
that the plain tiffs upon whom the burden 
lay to prove that the land was ancestral 

have not discharged it. # 

This being our finding m regard to the 

land for which a decree has been passed 
it is obvious that there is no proof thet the 
site in the village upon which the house 
in dispute stands is ancestral. Vje, theie 
fore accept the defendant’s appeal and 
dismiss that of plaintiffs and setting 
the order of the lower Court dismiss 

th As P lhi n drfendan^lso omitted to get the 

f whmh beached mregard 

O'nuld bear their own costs m loth n. 
Courts and we make this order accordingly. 

C °! * ’ Defendants’ appeal accepted 

Plaintiffs’ appeal dismissed 
M 6 i 4 . A R 206 ; 8C° Lj! 359 J 

w. *. 19°®; 4 m. h. x. 

207; 10 Bom. L * R * 790 ^ P * C,, ‘ 
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ALLAHABAD high court. 

Execution F irst Appeal No. 314 of 1919. 

February 16, 1923. 

Present: —Mr. Justice Piggott and Mr. 

Justice Walsli. 

Mirza UMRAO BEG— Judgment- 
debtor—Appellant 
versus 

Mirza MUKHTAR BEG and others— 

D SCREE-HDLDERS — RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. XXI, 
r. 15 —Execution of decree—Decree for costs in 
favour of several plaintiffs—Satisfaction by some 
decree-holders, validity of — Execution—Procedure 
— Court, discreh on of, 

A decree for costs in favour of several plaintiffs 
operates as a simple money-decree jointly in 
favour of all the plaintiffs, and can only be 
executed by all the decree-holders jointly, or by 
some only of the decree-holders subject to the 
provisions of O. XXI, r. 15 of the Civil Procedure 
Code. No one of the decree-holders is entitled 
to grant full discharge of the decree out of Court, 
or to certify to the Court complete satisfaction of 
the decree, without the concurrence of all the 
decree-holders, [p. 687, col 2.} 

A wide discretion is conferred upon the Execu¬ 
tion Court by O. XXI, r. 15 of the Civil 
Procedure Code and so long as it insists upon 
payment of the entire amount of the decree by 
the judgment-debtor, it has authority to make 
such adjustment of the rights of the decree- 
holders inter se as it may think equitable and 
proper; and for this purpose, without going 
behind the decree, or entering into any ques¬ 
tion, which if it was to be litigated at all 
between the plaintiffs should have been ad¬ 
judicated upon prior to the passing of the decree 
and not after, it is entitled to exam ne the plead¬ 
ing and to inform itself as to the precise position 
of the plaintiffs as they came into Court, [p. 688, 
col. 1.] 

Execution First Appeal from a decree 
of the Subordinate Judge, Agra, dated 
the 26th of July 1919. 

Messrs. Iqbal Ahmad and S. Raza AH, 
for the Appellant. 

Drs. S. M. Sulaiman and S. N. Sen, 
for the Respondents. 

JUDaHElir. - This is an execution . first 
apped arising out uf an unfortunate litiga¬ 
tion which has already occupied our 
attention in co inection with Regular First 
Appeal No. 39 of 1920. The point which 
we are now cilled upon to decide is, how¬ 
ever, distinct from any of the questions 
raised in the connected appeal above refer¬ 
red to. The suit was one for partition. 
There were fifteen plaintiffs in the case, 
and in the preliminary decree as drawn 
up these plaintiffs were awarded their 
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costs against the defendant. There. was 
an appeal to this Court and also a petition 
of cross-objections on the part of the plaint¬ 
iffs, with the result that the preliminary 
decree passed by the Trial Court was further 
modified in favour of the plaintiffs and the 
defendant was made liable to a further 
sum on account of costs. The application 
with which we have to deal is an applica¬ 
tion by fourteen of the plaintiffs, 
Nos. 2-15, asking that the entire 
decree for costs may be executed, 
subject to such orders as the Court 
may see fit to pass for the preservation 
of the rights of the first plaintiff, 
Musammat Faiyazi Begarn, who had de¬ 
clined to join in the application for exe¬ 
cution. The attention of the Execution 
Court was, therefore, distinctly drawn to 
the provisions of O. XXI, r. 15 of the Civil 
Procedure Code, but it is by no means 
clear from the order passed whether that 
Court applied its mind to these provisions. 
The point of the matter is, that the first 
plaintiff, Musammat Faiyazi Begarn, is the 
own sister of the judment-debtor defend¬ 
ant, Mirza Umrao Beg and it has been made 
evident enough, not only from the proceed¬ 
ings in this execution matter, but from 
proceedings which have taken place 
in the Court below in connection with the 
preparation of the final decree for partition, 
that the brother and sister have come to 
some sort of arrangement amongst them¬ 
selves. In connection with that arrange¬ 
ment, no doubt, the first plaintiff, Mitsam- 
mal Faiyazi Begam, has certified to the 
Court below that she has realised the full 
amount of the costs awarded under the 
decree, which the remaining plaintiffs are 
now seeking to execute. The Court below 
has rightly held that the decree for costs 
as drawn up operates, independently of 
the rest of the decree, as a simple money- 
decree, jointly iu favour of all the plaintiffs. 
It follows as a natural consequence that it 
can only be executed by all the decree- 
holders jointly, or by some only of the 
decree-holders subject to the provisions of 
O. XXI, r. 15 of the Civil Procedure Code 
above referred to. It also follows that 
no one of the decree-holders is competent 
to grant full discharge of the decree out 
of Court, or to certify to the Court complete 
satisfaction of the decree, without the 
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concurrence of all the decree-holders. ■ So 
far, the decision of tne Court below is correct. 
Jf ' the judgment-debtor has really paid 
the entire amount of the decree to his 
sister, but has done so with the obvious 
intention of evading, the provisions of O. 
XXI, r. 15 of the Civil Procedure Code, 
he must take the consequences if the result 
is in fact to compel him to pay the whole 
amount of the decree, or any part thereof, 
twice over. The real difficulty in the case 
turns on the proper application of the dis¬ 
cretion allowed to the Court by O. XXI, 
r. 15 of the Civil Procedure Code. We 
have no doubt, that this is a wide discre¬ 
tion and that the Court, so long as it insists 
upon payment of the entire amount of the 
decree by the judgment-debtor, has author¬ 
ity to make such adjustment of the rights 
of the decree-holders inter se as it. may 
think equitable and proper. Those rights, 
however, are the rights under the decree. 
In the present instance, the Court below 
seems to have assumed that if there be a 
decree in favour of a large number of plaint¬ 
iffs it must be understood that they are 
entitled to divide the money amongst 
themselves per capita. Even on this basis 
we find it a little difficult to understand 
why the Court below has given the appli¬ 
cants for execution Jths of the decretal 
amount, seeing that they represent 14 
out of 15 plaintiffs. We think, however, 
that the Court, without going behind the 
terms of the decree, • r entering into any 
question which, if it was to be litigated 
at all as between the plaintiffs, should have 
been adjudicated upon prior to the passing 
of. the decree and not after, is nevertheless 
entitled for the purposes of O. XXI, 
r. 15 of the Civil of Procedure Code to ex¬ 
amine the pleadings and to inform itself as 
to the precise position of the plaintiffs as 
they come into Court. Once this is done 
it becomes obvious that the' two sets of 
plaintiffs, namely, Musamma paiyazi Begam 
as the plaintiff of the first party and the 
remaining plaintiffs as plaintiffs of the 
second party, were equally interested, in 
the result of the litigation. The logical 
Wil y, therefore, of adjusting the accounts 
between them would be to see that they 
each got half of the money due under the 
decree for costs. Nqw Musammt Faiyazi 

33 $gam hus, committed 4 er$elf to certify* 


f tW 
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ing to the Court, that she has been paid 
in full. , Her interests, therefore, are suffi¬ 
ciently protected under the terms of the 
rule in question by taking note of the fact 
certified by her. The result we thus 
arrive at is, that execution of this,d ecree 
should have been permitted in favour of 
the remaining decree-holders to the extent 
of a half share iu the costs. We modify 
the order of the Court below accordingly. 
Parties will pay and receive costs of this 
appeal in proportion to failure and success. 
The costs will include fees on the'higher 
scale. .• 

z.k. Decree modified. 


+ * 
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LAHORE HIGH COURT. 

First Civil Appeal No. 3003 of 1918. 
December 21, 1922. 

Present: —Mr. Justice Abdul Raoof and 

Mr. Justice Moti Sagar. 

UTTAM SINGH— Defendant— 

Appellant , > • 

versus • ; 

Musammat RUT AN DEVI, and others 
Legal Representatives of AN ANT 
RAM, deceased—Plaintiffs—- 
Respondents. 1 1 

. Registration Act (X VI of 1908). ss - 3 *» • 7 - x »’ 

73 . 77— Refusal to register—Application to 
irar headed as appeal, dismissal of— Stitt to enforce 
registration, maintainability of. Nation 

In a suit under section 77 ° f ^ t the 

Act to enforce registration of a dooument 
Court is only concerned with the genuineness and 
execution of the document; questions^relatmg to 
the validity of the document ar 6 not \ dy 

j ftfe CJSS r.S"“.:SS: 

t n o r^lste‘ tho P & a Plaintiff thereupon 
made an application to the Registrar which was 
headed as an appeal and was described as an 
application under sections 72 and 73 of ^ 

K& ion Act The application was not verified as 

^Snt a^required^ section 73- “ 

rejected the application on the ground mat it 
was an appeal under section 7f. which didmoL 
under the circumstances, he. Plaintiff then filed 

a I lift under aection 77 of the Registmtfen Art- . * 


r. Voh 74] 


JNIHAN CAS*?; 
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5 *» 


V • I. * 


Held, (5) to it the -application to the Registrar register the document and returned it to 
was in substance ohe under section 73 of the t ae pi a i Q tiff with an endorsement ** Regis- 
Registration Act and the defects were merely . The ; nlairitiff thereupon 


fdrmalj • [p. 691» col. 1,] 

(2) that the mere fact that the application was 
headed as an appeal or that an erroneous section 
of the Act was mentioned therein was not suffi¬ 
cient to take it away from the category of an 
application under section 73 of the Registration 
Act; [p. 691, col. ij > 

(3) that there had been a substantial com¬ 
pliance with the provisions of section 73 of the 
Registration Act and that the dismissal of the 
application by the Registrar, although technically 
under section 72 was one really under section 76 


of the Act ; [p. 692, col. 1.] 


tratiou refused." The ; plaintiff thereupon 
moved .the Registrar on the 7th June 1917 
by an application which was .couched in 
the following words r > . « .= ^ 

‘ * AN ANT. RAM— Apfeixant j i 

versus : 1 

UTTAM SINGH— Respondent. . 

. ‘ ‘‘Miscellaneous appeal from the order* of 
the Sub-Registrar, Amritsar, dated . the 
30th May 1917; refusing registration of the 


_ . _ . . _ . sale-deed, executed by the:.respondent in 

(4) that, therefore, the suit under section 77 o favour of the applicant for. Rsa . 7,000 •„ in 
the Registration Act was maintainable. IP' 6 9 2 > -r «'t,iat« ct Amritsar 


coL 1.] 

Tribeni Sahu v. Bhagwat BuxRai, 34 C. 1037; H 
0 . W. N, 1030 ; 6 C. h. J. 298 (F. B.), Bechun Sahu 
v. Syed Ali Rasul, 16 lad. Cas. 614 ,'Bisheshar 
Nath v .Emperor, 44 Ind. Ca9. 28 140 A. 147 I 16 
A. h. J. 64; 19 Cr. h. J.:863, referred to. » ; 

First appeal from the decree of the Sub¬ 


respect of house situate at Amritsar.] . 

“Grounds. —On the 21st March < 1917, 
the respondent executed a deed . of 
sale for, Rs. 7,000 in • respect of a 
house, situate at Amritsar, in ^favour 
of • the appellant and. *. completed 


ordinate Judge, First Class, Amritsar, dated the same.. He, after signing the deed m 
the 28th October 1918. , Persian and } English characters in the pre- 

, Pandit Sheo Narain, R. B., Bakhshi Tek rsence of witnesses, and after perusing 
Ch'ini auiDi. Nand Lai, .for the Appel- the contents of the deed, nude it over 
lants. • - ' • 'to the appellant vendee fox j getting it 

Uih Faqir Chand ,and Uala Badri Das, .‘registered/Out-of the sale money he xe- 
R. B., for the Respondents. \ • ; ceived Rs. 3,700 and the remaining Rs. 3 , 3 QO 

- was to-be paid before the S.uhrRegistrar. 

JUDGMBNT-This was a suit to enf<wee ^ p p eUan t, under sect ion 3 frohthe Regis- 

registratipn of a sale-deed under sec on 77 tration Act, filed an application in tfieioffice 
of the Indian Registration Act. The fac s ^ tbe Sub-Registrar- for authoritative 
are briefly these. On the 21st March 19. 7 re ari s t r ation. But the respondent did .not 
the defendant sold two houses in he 1 y pu t i n appearance in spite of his hayingibeen 
of Amritsar to the plaintiff for a sun o p ersona Ry serVe d with summons. Therefore, 
Rs. 7 000 A sale-deed was duly executed ^ Sub _ Registrar refused registration, 
signed and delivered to the plaintiff. Hence an application under sections 72 

of the sale price fixed a sum of s. 3,7 and 73 0 f the Registration Act is made with 
was paid to the defendant m advance on tlie p rayer that., the applicant's; appeal 
the day^ the sale-deed was comp e e ma y be a ccepted and the. , sale-deed 
and as to the balance of Rs. 3 » 3 o° 1 ‘ * ordered to be registered. The appellant, is 

stipulated that it would be paic e 0 e prepared to pay the remaining sale money. 
Sub-Registrar on the day t e ee /• 'p be sale-deed is herewith• attached t in 


registered. The plaintiff's allegation is that . . - 

he repeatedly called upon the defendant 
to get registration of the sale-deed effected, 
and to receive the balance of the sale price 
but he failedto do so. On the 23rd April 
19x7 the plaintiff lodged the sale-deed with 
the Sub-Registrar of Amritsar, and took 
out a summons under section 36 of the 
Registration Act ordering the defendai t to 
‘appear and admit execution on the 30th 
•May 1917. The summons was duly 
‘served, but he neglected to appear. 
Thereupon the Sub-Registrar refused to 

44 


Dated the yth June 1917. 

Petition of— 

(Sd.) Anant Ram, Appellant." 

• • 

i i * !• 

The application • was in- writing and 
was duly signed by the applicant and was 
accompanied by a copy of the rerso :s 
recorded under section 71 of the Registra¬ 
tion Act. It was made within three day? 
from the date of the refusal 'of the Sub- 
Registrar to register the document'and, 

. / * - - * ✓ J ' . .-J * ) 
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was presumably presented in person by the 
petitioner in the office of the Registrar. 
Tae only defect in the application was 
tint it was not verified by the peti¬ 
tioner in the manner required by law for 
tie Verification of the plaints. Otherwise 
it fully complied with the requirements 
1 lid down in section 73 of the Act. The 
Registrar treated this application as an 
appeal under section 72, and after service 
of notice on the defendant, the executant 
of the deed, dismissed it on the 13th Augvst 
• 1917 on the ground that registration had 
been refused because of denial of execution 
aid tart, consequently, an appeal under 
section 72 of the Registration Act was 
not competent. The present suit was 
then instituted by the plaintiff on the 27th 
of August 1917. The main cotention of the 
defeidu.it was that the suit was not main- 
tiiiuble inasmuch as the plaintiff hadfailed 
to perform the preliminaries of procedure 
and conditions essential to entitle him 
to the remedies and reliefs provided for 
ii section 77. Other pleas on the merits 
Were also raised but it is now conceded 
that i 1 a suit under section 77 the Court is 
o nlyco icerned with the genuineness and the 
execution of a document, and that questions 
relnti ig to its validity are not legitimately 
within its scope. On the question of the 
nt attainability of the suit, the Senior Sub¬ 
ordinate Judge found in the affirmative 
aid decreed the plaintiff's suit. Against 
■ this j 1igme.1t and decree the defendant has 
a ope iled to this Court through Pandit Sheo 
N irain, and we have listened to lengthy 
arguments by Counsel on both sides. 

The contentions of the learned Counsel 
for the appellant are two-fold. Firstly, 
it is contended that the provisions of sec 
tion 73 are imperative and that they must be 
strictly complied with before a party 
could sue under section 77 of the Indian 
Registration Act. It is urged that where 
thepUiatiff ought to have applied under 
section 73, but mistaking his remedy pre¬ 
ferred an appeal to the Registrar under 
section 72, it is the same as if he did 
not go at all before the Registrar. The 
seco id contention of the learned Counstl 
is that the failure on the part of the exe¬ 
cutant to appear and admit is equivalent 
to denial of execution and that a refusal 
to register un^er such circumstances docs 


IS923 

not entitle a party to appeal under section 
72 of the Act, but his proper- remedy is to 
move the Registrar onl) by a petition uix&x 
section 73. • 

Mr. Badri Das, on the other hand, contends 
that the provisions of section 73 were 
fully complied with in this case, that 
the non-appearance of a party to admit 
execution does not necessarily lead to tLe 
inference that execution is denied, that in 
the present case it was doubtful if regis¬ 
tration was refused on the ground of denial 
of execution and that consequently the p edi¬ 
tion-writer who drafted the petition 
adopted the best possible course open 
to him under the circumstances, viz., to 
mention both the sections 72 and 73 in the 
petition and to leave it to the Registrar 
to decide which of the two sections was 
applicable. It is further cotendecthat the 
refusal to register by the Registrar was 
in any case under section 76, and that this 
refusal entitles the plaintiff to sue under 
section 77 of the Act. 

The question whether thenon-appearf-r.ee 
of a party to admit execution is equivalent 
to a denial of execution is a doubtful 
question on which opinions may differ. The 
Calcutta and the Bombay High Courts 
have consistently held that a wilful refusal 
or neglect to attend and admit execution 
is equivalent to a denial of execution,, 
within the meaning of the Registration Act, 
but, with all respect to the learned Judges 
who have adopted this view, we are unable 
to understand how a Sub-Registrar is to 
distinguish between cases of wilful non- 
appearance and cases other than those of 
wilful non-appearance. A Sub-Reg: is- 
trar is precluded from conducting ar.y 
enquiry upon this point and according 
to these very authorities must refuse to 
register the document if the executant 
ha°s failed to put in an appearance. We no 
not see any valid reason why a mere failure 
to appear which may be due to an accident 
or to any other legitimate cause should be 
held to be wilful, and if the registration is 
refused, the refusal to register be held 
to be due to a denial of execution. Take, 
for instance, the case of a person who alter 
duly executing a document hands it over 
to the person in whose favour it is executed. 
' The latter presents the document to ti e 

Sub-Registrar for regulation and takes out 
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a summons.for the executant of the deed 
to attend and admit execution on a par¬ 
ticular date. On the date fixed the exe¬ 
cutant fully intending to attend and admit 
.execution starts from his house but 
happens to meet with an accident 
-on the way and fails to appear 
before the Sub-Registrar, who re 
fused to register the document. The re¬ 
fusal to register in this case is clearly due 
to the non-appearance of the executant, 
but, can it be said that the non-appearance 
in this case is wilful, and that the refvsrl 
to register proceeds on the ground of denial 
of execution ? The executant never denied 
execution, was in fact always prepared 
to admit execution, and it was only owing to 
some unforeseen circumstances that he 
was prevented from putting in cn 
appearance. We very much doutt if, 
in these circumstances, the non-ap¬ 
pearance could be said to be equival¬ 
ent to -a denial of execution. At all 
events, the question is not freefromdoutt 
and there is force in the argument of Mr. 
Bidri D is that if, in these circumstances, 
the petition-writer drew up the petition 
for the plaintiff made a mistake in quoting 
the wrong section, or even if he mistook 
the remedy which was open to the appli¬ 
cant under the law the mistake was a 
''bona fide mistake and should have been 
condoned by allowing the petitioner to 
amend his petition. It is, however, im 
necessary to discuss this point any further 
as we are clearly of opinion that the appeal 
.must fail on the ground that the plaintiff 
. has substantially complied with all the 
requirements of law as required by section 
73, and that he is entitled to maintain 
this suit under section 77, even if the refusal 
to register was due to denial of exe¬ 
cution, and even if an appeal under 
• section 72 was not competent. 

As already pointed out, the only defect 
in the petition was that it was not verified 
as required by sub-clause (2) of section 73 
of the Registration Act. In all other 
respects it was a perfectly valid and a good 
application under section 73. The mere 
fact that it was headed as an appeal or 
that an erroneous section of the Statute 
was mentioned therein would uotbesuffi- 
to tike it away from the category 


of an application if it was in fact and 
in law an application under section 73 
and the Registrar could not very well 
refuse to entertain it merely because it 
purported to be under section 72 which 
obviously had no application. Tn Tri 
beni Sahu v. Bhagwat BuxRai (1), Mr. Jus 
tice Woodroffeobserved :—“ Itisnot to be 
supposed that a Court ii the administra¬ 
tion of justice will refuse an application, 
which on the merits it ought to grant, and 
in law can grant simply because the appli¬ 
cant asks the Court to exercise its admit- 
tedpowers under a wrong section.” These 
remarks apply with full force to the 
facts of the present case, and we are clearly 
of opinion that the erroneous mention of 
the section in the application did not 
vitiate it in any way whatever. Pundit 
Sheo Narain, however, strenuously argues 
that the defect as to want of verification 
was fatal to the proceedings, and cites a 
large number of authorities in support, of 
the proposition that the provisions of the 
Registration Act are mandatory in their 
nature, .and must be strictly observed. 
We have examined all these authorities, 
and are of opinion that they have no 
application to'the present case. All the 
authorities cited relate to cases where 
the question was whether a document had 
or had not been validly presented for regis¬ 
tration before the Registering Officer. 
It was held in these cases that theprovisions 
of sections 32 and 33 of the Act were im¬ 
perative and that the Courts were not to 
allow the imperative provisions of the 
Registration Act to be defeated when it 
was proved that an agent who presented 
a document for registration had not been 
duly authorised in the manner prescribed 
in the Actto present it. This was perfectly 
correct as the object of sections 32 and 33 
is clearly to make it difficult for persons 
to commit frauds by means of registration 
under the Act. Iso such question arises 
in the present case. Here the defect is 
merely one of form and notone of substance 
and it has been repeatedly held that regard 
must be had to the substance rather thr--. 
to the form of the proceedings. In Beclmn 
S.:hu v. Syed Ali Rasul (2) Moohe;;.i ^r.d 

U) 34 C. i°37; n C.W. > T . jo-jo. c c, b. j. 
298 (F. B.b - . . -. 

(2) x6 Ind. Cas. 614, 


‘«92 : INDIAN CASES: ':?'TO3 

D WARE A DAS-AJ 0 DH 1 YA PRASAD V, EACHWI NARAIN-GIRDHArI XAl; Vf. r <' 


Bedchcroft, JJ., lield in somewhat similar this contention/^ The suit wa9 clearly hot 
circumstances that “it would be strange if' one of a declaratory nature but one-in 
meaningless adherence to technicalities were;; which consequential relief was prayed for 
allowed to impede and possibl}'- to defeat and granted. In our opinion the Pleader s 
the ends of justice, legal procedure was fees have been rightly i assessed and -we 
plainly not intended for such a purpose/' overrule the objection. ; 

In Bisheshar Nath v. Emperor (3) it was - The result is that the appeal fails and 
laid down by Walsh, J., that O. : VI, • is dismissed with costs. : -a. 

r. 14 of the Code of Civil Procedure which k 

?requires a pleading to be signed by a party z. k. > :• . Appeal dtsmissed,- 

is a matter of procedure only, and that it * v ; * * ' ' 1 

is the. business of the Court to see that 

the provision is carried out. The pro- -- ' 

visions as to verification* of plfints „• • •• 

given in O.VI, r. 15 of the Civil Procedure 

'Code are almost identical in terms with - 


sub-clause (2) of section 73 of the Registra¬ 
tion Act.' It is beyond doubt that if a, 
plaint with defective verification or with 
no verification at all is filed in Court it can 
always be amended and the defect remedied 
the reason being that the efectisone merely 
of form and not one of substance. It is, 
however, argued that in the present case 
the defect was never remedied and the 
application was never verified. Even so, we 
do not think that the character of the applica- 
: tion would in any way be affected by this 
neglect on the part of the plaintiff. At 
. the-most it-could be said that the applica¬ 
tion made under section 73 was bad and 
refused because it was not properly veri¬ 
fied but the application would still be an 
application under section 73, and the dis¬ 
missal by the Registrar though appa¬ 
rently made under section 72 would be 
in substance an order under section 76. 
In our opinion the contention is wholly 
untenable and we hold that all the sub¬ 
stantial requirements of section 73 were 
complied with and the dismissal by the 
Registrar being one under section 76, 
the suit under section 77 was fully compe¬ 
tent. _ - ; 

As to the question of the genuineness 

and the due execution of the deed we entirely 
concur with the finding of the Court below 
that it was duly executed and delivered 
by the defendant to the plaintiff. 

Lastly, it is contended that the suit was 
a declaratory one and that more than 
Rs. 80 should not have been allowed as 
Pleader's fees. We do not see any force in 

(3) 44 I ud - Cas* 28 ; 4 ° A. 147 ; 16 A. D, J. 64; 

Cr. L- J* S65. 


ALLAHABAD HIGH COURT. 

Civil. Revision ho. 60 of, 1923. 

June 19, 1923. . i 

Present:— Mr. Justice Daniel?. 4 
Firm DWARKA DAS-AJODHIYA > 
PRASAD— Petitioner - • -> 


versus - ... ; 

Firm LACHMI NARAIN-GIRDHARI 
DAL —Opposite Party. 

Negotiable Instruments Act {XXVI of iS 81), 

, 7 — Acceptance, method of—Oral acceptance, 

then binding . - - . . \ 

A hundi can be accepted only by the drawee 
igning his acceptance thereon, a. verbal accept- 
nce will not be binding, except possibly by loja* 
uatom, which to be effective must be specifically 
it up and proved by evidence. ' 

Civil revision from an order 01 -ne 
udge, Small Cause Court, Cawnpore, 

[ated the nth of January* * 9*3 ■ * 

Jttr. I. B. Banerjee, for the-Petitioner. 
Dr. K. N. Katju, for the Opposite Part} . 
JUDGMENT.- This is an application lor 
evision of a decree of the Judge of the Small 
'ause Court, Cawnpore so far as it awa d 
l sum of Rs. 59 against the applicant firm 
) W prka Das-Aiodhia Prasad on the basis 
,f a hundi. The hundi was drawn on the 
pplicants and the whole question s 9 la. 
s their liability went was, whether they 
ccepted -it, or not. The learned Judge 
f the Court beloW finds that the hundi 
'as not accepted as required by section 7 
f the Act, namely, by the drawee signing 
is assent on the bill, but-he fiifds on oral 
ridence, that the applicants did accept 
verbally and on this basis he has decreed 
le suit against them. He rebed on a 
tatemeut-lu the fourth editiqa qt vhal* 
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er’s Negotiable .Instruments Act. paee Messrs. K, B. Putt -and Rai G, S. Pf&sadt 


mer’s Negotiable instruments Act, page 
-that Possibly 1 y local custom huniis 
may be accepted, verbally.** The learned 
Judge has^TioWever, overlooked the fact 
that any such local custom must be specifi ¬ 
cally set up and proved by evidence, and 
neither of ;these‘ things was done in. this 
case. On, the findings of the Court below 
it 1 'appeals to me) that no decree could 
legally be passed'against the applicants 
and I accordingly allow the revision and 
set aside the decree of the Court below so 
far as it' 1 is against the applicants. As 
the Court below has found that the merits 
of'the case are largely with the opposite 
party I allow no costs to the applicants 
either here or in the Court below. 

M. a. A. - • 1 Application allowed. 


fop the Petitioners. • , r 

Mr. N. C. Sjnka , for. Mr. P. N. Smpa, 
and Messrs.;' Mur at i Prasad , S. M. Naya - 
matullah an <3 S, N. Pay, for Opposite 
Parties Nos. i, 2, 3 and 11. , * ».r' 

. ' , JUDGMENT. 

MuJlick, J.— In -1918 1 and 1920, • Shah 
Muhammad Man dud, Hafiz Karim, Muham¬ 
mad Musa, Shu] a it Ali, Abdul Mali and 
Zafar Hussain filed tlireesuitsagainst a largo 
number of defendants for a declaration; 
that certain properties were wakf proper¬ 
ties and that they could not be sold in 
execution* of certain mortgage-decrees ob¬ 
tained by the defendants (the Maharaja 
of Darbhanga and others). On the 29JI1 
July 1918, Hafiz Karim filed a petition 
through his Pleader, Babu Avadesh Kishore, 
stating that he would withdraw, from the 
suit and the Subordinate Judge's order 
thereon was that the petition should be 


PATNA HIGH COURT. 

. ’ Civil Revision No. 108 of 1923. 

<1 Vr, April 20, 1923. 

Present: —Justice Sir B. K. Mullick, Kt., 
and Mr. Tustice Macpher.son. 
i-Sv'd SHAH-MUHAMMAD MAUDOOD 
.1 - And others—Petitioners 
1.1'LtL - versus 

Maharaja Sir RAMESHWAR SINGH 
BAHADUR and others — Opposite 
j ' ..j .. Party. 

Civil Procedure Cede ( Act V of 1908), O. IX, 
r. 9 i O. X V 11 , tv. 2, 3— Pleider instructed only to 
apply for adjournment—Dismissal of. $uit, nature 
of — Restoration, application for, whether maintain¬ 
able. 

On the date of hearing of a suit the Pleader for 
the plaintiff put in an application for adjournment 
which was rejectel. The Pleader had no further 
instructions. The Court thereupon dismissed the 
suit under O. XVII, r. 3 of the Civil Procedure 
Code, “for want of evidence”: 

Held, h V that the Pleader for the plaintiff 
having uo instructions beyond applying for an 
adjournment there was no appearance on behalf 
of the plaintiff at the hearing and the dismissal of 
the suit was, therefore, under O. XVII, r. 2 of the 
Civil Procedure Code; 

(2) that an application under O. IX, r. 9 of the 
Civil Procedure Code for restoration of the suit 
was therefore,,maintainable. 

Civil revision from an order cf the Sub¬ 
ordinate Judge, First Court, Patna, dated 
the 18th March 1922, 


put up on the date of the opening of the 
case. A similar petition was thereafter 
made by the plaintiff Abdul Mali and after 
the case had run a leisurely course it came 
on for hearing on the 8th August 1921. 
On that date when the case was called 
on the plaintiffs did not respor.d and the 
order-sheet of the Court shows the following 

entry:— - 

€t Defendant has put in Hazri. His Vakils 

are ready. The plaintiff does not respond 
to call. His Pleader, Mr. Abdur Rahman, 
has sent word that he has no instruction 
to-day. Inform plaintiff’s Pleader. " Ti e 
signatures of Maulvi Abdul Rahman and 
Abdul Qayum, two Vakils engaged by 
the plaintiffs, show' that the entry was dvly 
shown to them. 

A little later on the same day the Court 
recorded the following order"After tie 
above order a petition for time is pit in 
on behalf of the plaintiffs on the grourd 
that some plaintiff is dead and some is at 
Muzaffarpore and so forth. The case has 
been pending for the last three years cr so. 
It appears from the order-sheet that enough 
time has been allowed to the plaintiff to 
be ready in this suit but he was never ready. 
The other side is ready with his witics 
and I see no reason to grant any adjourn¬ 
ment and so I reject plaintiff’s petitJt %i 

for time." 1 . 
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‘To the right of this order under the as it is possible that all the evidence upca. 
heading “ Pleaders' signatures ” appetr ti e which the plaintiffs rely may not be beftie 
following-entries 44 Srf.S.L. Singh Pleader.” us. The petition dated the 8th August 
44 Si. A. Quayum, Vakil." “I have no fur- 1921 asks for an adjournment on ffcefolfeir*? 
ther instructions, Si. A. Rahman, Vakil i n g grounds:— 

Sth August 1921.” (1) the illness of Shah Muhammad Man- 

Later, again, on the same day the Couit dud, ( 2 ) the absence of Zafar Husstin on- 
recorded the following orderNo fuitl n business at Muzaffarpore, (3) the death 
steps by the plaintiffs. The plaintiffs fail- 0 f Hafiz Karim, and (4) the refusal of Atari 
ed to adduce evidence though time was Mali to prosecute the suit. With regard, 
given to them to do so in support of their to Hafiz Karim, it is clear that as he tad 
case. The suit is, therefore, dismissed already applied for leave to withdraw no 
with costs for want of evidence under substitution of his heirs was necessary, 
O. XVII, r.. 3, Civil Procedure Code. as for Abdul Mali his refusal to continue 
.An application was then made, on the to appear as plaintiff was also no grourc 1 , 
18th March 1922, for the restoration of the the only question, therefore, is whether 
suit under O. IX, r. 9 of the Civil Pro- the suit could not proceed in the ahser.ee 
cedure Code; but the Subordinate Judge 0 f Shah Muhammad Maudud and Zafar 
held that the suit having been disposed Hussain and whehther, there was sufficient 
of under r. 3 of O. XVII and not under c ausefor such absence. The learned Counsel 
r. 2, the application under O. IX was f or the plaintiffs contends that the answer 
not maintainable.. to this question is in the affirmative and he 

Thereupon, Saiyid Shah Muhammad Mau- p ra y S that an opportunity may he given 

dud, Muhammad Musa Sujait Ali and to fi{ n i t 0 adduce evidence. We think 

Z ifar Hussain filed the present application ^is prayer should he allowed. 

to this Court on the 23rd March JO? 2 . We accordingly direct that, upon'ti e 
for the exercise of its revisional jurisdictier recor( l reaching the Subordinate Judge, 
under section 115 of the Civil Procedure h e 0 fix a date for hearing the applica- 
Code. tion under O. IX, r. 9, Civil Procedure 

Now, it is clear, that on the 8th August < 3 0( i e allowing sufficient time to both parties 
1921, the Vakils of the plaintiffs had no produce their evidence and that if fer 
instructions to prosecute the case. They any reason whatsoever the parties or either 
were apparently instructed only to apply them be not ready to proceed with the 
for an adjournment and, in these circnm- filing on the date so fixed, no further 
stances, there could have been noappearar.ee a fij 0 urnment be given and the case te 
on behalf of the plaintiffs at the hearing forthwith disposed of. 


of tint day. The dismissal was, therefore, 
one under r. 2 of O. XVII, and the 
Subordinate Judge was in error in basing 
it upon r. 3. 

> The application for restoration ur.der 
O. IX, r. 9 was, therefore, maintainable, 
nd the Subordinate Judge declined to exer- 


It will not be necessary to issue notice 
of the date fixed for heaiirg to any of the, 
p uties other than those who have appeared, 
before us to-day namely. Saiyed Shth 
Muhammad Maudud, Haji Sheikh Mu tr ir.- 
mad Musa, Sheikh Shuj.ait All end Sai) id 

ana rne winoramaic j uujc ucuu.cu .u . Zafar Hussain Khan, the 

t* - »*» «* •* 

“wrMcar&cfr set .’side his order sr.d Hssssiit and Ramsundat Dass Bairagr, lie 

direct that the application for restoraticn opposite party* r/ vt« 

be disposed of according to law. The application[ *ith CC ‘ tS ' 

.It is contended by the opposite party hearing fee oregol 
that a remand' will ot ly protract a liti- 
g \tioti which has already contir vcd for 
nearly five years and we have Icon asked 
to. dispose of-the-application-for restoraticn 
ourselves. We hesitatetoadoptthis Course 


Macpherson, J. 

Z. K. 


I agree.. 

A cation all ate 3. 
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PATNA HIGH COURT. 

Appeal from Original Decree 
No. 95 of 1920. 

Bebruar}' 27, 1923. 

Present : —Justice Sir Jwala Prasad, Kt., 

and Mr. Justice Ross. 

MAHADEO PRASAD and others — 

Appellants 

versus 

BISSESSAR PRASAD and others— 

Respondents. 

Hindu Law — Joint family—Contract by karta 
— Necessity — Interest — Creditor, duty of. 

A solemn agreement duly and freely entered 
into cannot be rescinded and the parties to the 
contract cannot be allowed to avoid the terms 
thereof which they agree to with their eyes 
open and with no restraint upon their freedom 
of will. [p. 701, col. 1.] 

But when a contract entered into by a head 
member or karta of a joint Hindu family is sought 
to be enforced against the other members on the 
ground of necessity, it must be shown, not only 
that there was necessity to borrow* the principal 
sum, but that the rate of interest agreed upon 
was also a necessity : in other w’ords, that it was 
impossible for the karta or the head member to 
obtain the loan for family necessity except at 
the rate of interest agreed upon. [p. 701, 
cols. 1 & 2.] 

The creditor has not only to show that there 
was a family necessity so as to bind the members 
of the family on behalf of the parties to the contract 
with respect to the loan advanced' but that the 
rate of interest was the market or commercial 
rate. [p. 701, col. 2.] 

Ram Rhujawan Prosad Singh v. Nathu Ram, 
71 Ind. Cas. 933; 2 Pat. 285; 50 I. A. 14; 4 P. L. 
T. 29; (1923) A. I. R. (P. C.) 37; 32 M. L. T. 129; 
44 M. L. J. O15; 25 Bom. I,. R. 50&; (1923) M. W. 
N. 382; 38 C. L- J. 25 (P. C.), referred to. 

Appeal from a decision of the Subordi¬ 
nate Judge, Muzaffarpore, dated the 28th 
November 1920. 

Messrs. Noresh Chandra Slnha, Guru 
Satan Prasad and Raghunandan Prasad, 
for the Appellants. 

Messrs. Lachmi Narain Sinha and 
Tribkuban Nath Sahay, for the Respond¬ 
ents. 

JUDGMENT. 

Jwala Prasad, This appeal is direct¬ 
ed against a decision of the Subordinate 
JuLge of Muzaffarpore, dated the 28th 
Noveml>er 191c, passed in an action to 
enforce 2 mortgage. The moitgage v.cs 
executed in favour of the plaintih No. a. 
The other plaintiffs are members of a 


joint Mitakshara family and claim the 
bond in suit as belonging J co thefam.ly. 

~ j 

Defenuants Nos. 2 and 3 are the ini cor 
sons of defendant No. 1 and are joint with 
him, defendant No. 1 is the Karla of the 
family. The other defendants are interested 
in the mortgaged property' and are, there¬ 
fore, impleaaed "S such in the suit. They 
did not appear in the suit, only defendant 
No. 4 filea a written statement; tut he did 
not appear at the trial. 

The claim of *he plaintiff was resisted 
only by defendants Nos. 1, 2 and 3. De¬ 
fendant No. 1 filed a separate written 
statement and defendant. Nos. 2 and 3 
another. The case of defendant No. 1 
was that the bond was taken from him 
under undue influence, that he was under 
the pressing necessity of borrowing Rs. 2,400 
to deposit the same in the Civil Court in 
order to have an execution sale of a valu* 
able property of his, namely, Mauza Bahersi, 
set aside; that the creditor agreed to lend 
the said sum to the defendant but ultimately 
at the last moment refused to lend the 
sum of Rs. 2,400 unless the defendant 
borrowed from him Rs. 19,000 and paid 
off all the defendant's debts standing on 
the date of bond; that the defendant could 
not get loan elsewhere and as the time 
for depositing the amount necessary to 
set aside the sale of Bahersi was about 
to expire, the defendant was forced ' to 
borrow Rs. 19,000 and to egree to pa.v 
the high rate of interest and compound 
interest stated in the bond the terms of 
which were penal and unconscionable. 
He further contended that he sold Mauza 
Muhamtnadpur Tauji No. 14632, to de¬ 
fendant No. 4 for Rs. 8,000, who tendered 
this amount to the plaintiffs in part satis-' 
faction of the mortgage-debt,but the plaint- 
ins refused to accept this amount and 
hence the plaintiffs are not entitled to 
interest and compound interest on Rs. 8 000 
from the date of tender. ' 

Defendants Nos. 2 md 3 contended 
that the defendant No. 2 was born or 
the 21st of June 1910 that is some 15 months 
before the bond in suit. They dciu 
the execution of the bond, th.* V;ssin- 
of any consideration, the existence of - n ih 
necessity to execute the bond, or the bene¬ 
fit of the loan to the family. They also 
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denied their liability to pay prior debts 
mentioned in the mortgage-bond in suit, 
to pay off which the loan from the plaintiff 
is said to have been taken, They also 
Contended that the clause as to interest 
was extortionate and unen f orcible as there 
was ample security for the money sain 
to have been advanced., .there was also 
a dispute between the parties as to the 
correct description of some cf the mort¬ 
gaged properties and as to whether some 
of them were really mortgaged or not. 

The mortgage was executed to enforce 
a loan of Rs. 19,000 which with interest 
and .compound interest swelled to Rs.50,486 
the amount of claim laid in the suit. 

Upon the pleadings the following issues 
were raised in the Court below :— 

Issues Nos. 1 and 2 were not pressed 
either, in the Court below or in this Court 
and, therefore, should not be stated. 

“ (3) Is the bond in suit genuine for 
consideration, was it executed for the 
benefit of the. estate and for legal necessity ? 

" (4) Was the bond in suit executed 
by defendant No. 1 under undue influence ? 

41 (5) Is the contract for payment of 
interest and compound interest penal and 

unconscionable * 

“ (6) Cm the interest of defendants 

Nop. 2 and 3 in the joint property be made 
liable ? • 

*' {7) Which of the mortgaged properties 

are liable for plaintiff's claim ? 

“(8) Did plaintiff refuse to accept 
Rs. 8,000 offered in part satisfaction of 
the debt by Anrudk Chaudhury ? If So 
what is its effect? 

“ {9) To what amount and relief, if 

any are the plaintihs entitled ? 

V(in) Was defendant No. 2 born before 

the execution of the bond ? 

The Court below has decided all these 
issue** against the defendants and has given 
a full decree to the plaintiffs. Defendants 
Nos. i to 3 have, therefore, come to this 
Court in appeal. 

The learned Vakil on behalf of the 
appellants has not seriously disputed 
the findings of the Court below as 
to the genuineness of the bond in 
question or as to its being for considera¬ 
tion. He, however, contends that the 
bond in question was executed in such 
circumstance^ aSmadelhe^defeudant-No. 1- 


altogether helpless- and • placed him at 
the mercy of the creditor so as to agree 
to the terms of the bond in question. He 
says that the plaintiff No. 1 took advan¬ 
tage of the situation in which the defend- 
ant No. 1 was placed at the time and con¬ 
trived to put off the adv&nc'e of the-loan 
to a time when the defendant was unable 
to go out of his clutches in order to seek 
relief somewhere else and to secure an 
advance which at that moment he 
so urgently wanted. In this way' the- 
learned Vakil for the appellants, con¬ 
tends that the borrower, defendant No i> 
was under the influence of the creditor 
who dominated over his will and made the 
defendant to agree to the terms , that he. 
proposed and consequently the . bond 
in question is affected by the rule of undue 
influence described in section 16 of the Con¬ 
tract Act. 

The above contention requires seme 
statement of facts in order to elucidate 
and comprehend the direct necessity that 
impelled the defendant No. 1 to place him¬ 
self at the mercy of the creditor the neces¬ 
sity being to raise a loan of Rs. 2,400 in 
order to deposit the same in the Civil 
Court to have the sale of his village Bahersi 
set aside. The sale had taken place on the 
i 5 th of August 1911 in Execution Case 
No. 98 of 1911 at the instance of one 
Paramahans Narain. decree-holder. In that 
case the defendant No. 1 and others were 
judgment-debtors. The deposit had to he 
made by the 15th of September thato 

within thirty days of the sale. At that toe 
there was another decree pending • - 
the defendant. That decree was passed 

on the 13th of December 1909. 

54/8! of 1909 in favour of one Gur Prasad 

Sahu decree-holder. It was executed 
(Execution Case No. f of 191 °) some 
of the properties of the defendant were 
attached and a notice under O. XXI, 
r 66 of the Civil Procedure Code, tor 
setting the valuation of the properties 

to behold was issued The defendant 

had objected to the valuation of the prop¬ 
erties stated bv the decree-holder ana 
that objection was disallowed He fi’ed an 
appeal against the decision of the Subordi ¬ 
nate Judge and that appeal was pending 

the High Court at Calcutta. There 

W as-also-a 8 dispute -with the decree-holder 
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with respect to a sum of about Rs. 3,400 
which the defendant claimed out of Court. 
The appeal in the High Court was pending 
at the time when the bond in suit Was 
executed. The defendant was also indebted 
to Babu Jogendra Chandra Mukerji, a 
Pleader of Muzaffarpore, under a hand-note 
dated the 28th November 1909, to the ex¬ 
tent of Rs. 2,431 which was taken by him 
to meet the expenses of his cases, and to 
plaintiff Babu Bissessar Prasad Marwari 
in respect of Rs. 1,034-3-6 payable under 
a hand-note, dated the 20th June 1911. 
The defendant says that he expected to 
deposit the sum required to set aside the 
sale of Mauza Bahersi from the fund of the 
Ijrnali kothi belonging to himself and others 
and in respect of which a Receiver was 
appointed by the District Judge of Mu- 
zaffarpore. He states that the District 
Judge sanctioned the payment of the said 
sum and the Receiver gave an order for 
the payment of a sum of Rs. 2,400 on a 
debtor of the joint kvthi, the Mahant of 
Pattepur. ■> But, unfortunately, on the 6th 
of September 1911, the debt of Pattepur 
was allotted to the share of one Babu Gaja- 
dhar by the Commissioner appointed to 
effect partition, and not to the defendant; 
and Gajadhar Babu objected to the payment 
of this sum and, consequently, the Mahant's 
manager refused to pay the said sum to 
the defendant. When the defendant’s 
amla was returning from the Mahant's 
manager, thus disappointed, he met the 
plaintiff Bissessar on the way and proposed 
to take loan of the aforesaid sum from him. 
Bissessar then is said to have come to the 
defendant at Mahadeo Babu’s place 
that very day when it was settled 
that he would advance this loan and that 
Mahadeo should have to execute a hand- 
note for Rs. 3,500. Rs. 2,400 being the 
aforesaid sum and Rs. 1,100 being due with 
interest on a pievious hand-note executed 
by the defendant in favour of Bissessar. 
On the 8th of September the plaintiff again 
came and stated that the defendant should 
have to execute a hand-note for Rs. 6,000 
as the debt due from the defendant to 
Jogendra B\bu. must also be paid. Then, 
it is said, the plaintiff came again on the 
9th September and on that day said that the 
debt of Gur Prasad Sahu.whohada decree 
gfRs. ii.qoo .against the defendant.should 
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also be paid, and that the defendant should" 
have to ' execute a mortgage-bond • of 
Rs. 17,000 so that the aforesaid debts of 
Jogendra Babu, Gur Prasad’s decretal 
amount and the plaintiff's debt under a 
previous hand-note might be paid off and 
Rs. 2,400 be given to the defendant to 
deposit in Court in order to have the sale 
of Bahersi set aside. 

The defendant says that the interest 
payable under the decree of Gur Prasad 
Sahu was at the rate of 6 per cent, per 
annum, that payable to Jogendra Babu 
was at the rate of 12 per cent, per annum 
and that payable to the plaintiff under the 
previous hand-note was ft. the rate'of 
Re. 1-4-opcr mensem, i.e., 15 per cent. per 
annum, but on the 10th of September the 
plaintiff proposed that he should take 
interest at the rate of 24 percent, per 
annum. To this the defendant objected 
and said that he would pay only at the 
rate of 6 per cent, per annum which was 
the rate mentioned in Gur Prasad's 
decree; but the plaintiff said that 
he would not advance at a lesser 
rate than Re. 1-4-0 per cenl. per 

annum , i.e., 15 per cei t. per annum ar.d 
compound interest at that rate and then 
he would agree to pay Rs. 2, 400 to the de¬ 
fendant. The plaintiff is further said 
to have told the defendant that he must 
mortgage all his properties. The defend¬ 
ant thus takes us to the incidents up to the 
10th of September 1911. The defendant 
says that he was under a wrong impres¬ 
sion that the sale of Bahersi had taken 
place on the 12th of August 1911, and 
hence the money was to be deposited on 
the 12th September 1911 and consequent!}' 
there was no time left to him to find out 
any other creditor and lie had to agree to 
the terms dictated by the plaintiff for, 
if he had not done that his valuable 
property, Mauza Bahersi, would have 
been lost to him irretrievably. On the 
11 th of September 1911 the defendant 
says that, shortly before office hours, the 
plaintiff brought to him the bond * fair 
copied and when the defendant wanted 
to have the document read, the plaint 
said that there was not much time left and 
that the terms were the ordinary terms 
of a mortgage-bond and that ii it were 
read, hair-splitting objections would be 
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raised; consequently, the document was 
not read over, further, the defendant 
states that he insisted that a clause may 
be inserted in the bond that he may repay 
the money within four months. This 
clause was added in the margin of "the 
bond. 

The learned Subordinate Judge has 
examined the incidents related by the 
defendant in the light of the evidence 
adduced before him and has held that the 
defendant has failed to substantiate them. 
We have carefully considered the arguments 
advance! and the evidence in the case, 
and we fully agree with the view taken by 
the learned Subordinate Judge. We may 
mention here only the salient points to show 
that the view taken by the learned Sub¬ 
ordinate Judge is correct. 

Now, the defendant says that he was 
under the impression that the sale had 
taken place on the 12th of August and hence 
the money was to be deposited by the 
nth of September. There is no room for 
such an impression, inasmuch as in 
the letter (Exhibit H), dated the 
23rd of August 1911, sent by the 
oefendant and his co-sharers to the 
Receiver, and in Exhibit L the letter 
dated the 26th August 1911, sent by the 
Receiver to the District Judge it was stat¬ 
ed that the sale had taken place on the 15th 
of August 1911. Again, his case is that 
the plaintiff insisted upon his taking loni 
in order to pay off the decree of Our Pra¬ 
sad Sahu and that there was no necessity 
for the defendant at that time to pay off 
that decree inasmuch as it carried only 
interest at 6 per cent.per annum and that 
the dispute with him was then pending 
in the High Court of Calcutta and involved 
a sum of Rs. 3,400 which the defendant 
had claimed as having been paid out of 
Court. In other words, the defendant 
wants to make out that there was no ur¬ 
gency to pay oft the decree of Gur Prasad 
Sahu and that he could wait to pay it at 
his convenience. This is entirely wrong, 
i 1 .smuch as there was no dispute as to 
1 11c* liability of the defendant to pay the 
decree of Gur Prasad Sahu. His prop¬ 
erties were already attached ai d valuation 
for silo proclamation was ascertained by 
the Subordi.v t? Judge. The dispute in 
the High Court related only to the vain-; 
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ation and the defendant further- clamied. 
a remission of Rs. 3,400 out of a large sum 
of over Rs. 11,000 as having been paid 
out of Court. After the disposal of. the 
matter in the High Court whi«.h would- 
not have taken long the properties attached- 
would inevitably have been sold unless the 
full decretal amount was paid. It appears 
that the dispute was settled out ol Court 
about the time the mortgage-bond in 
question was executed and the claim of 
Rs. 11,749 was reduced to Rs. 10,632 odd 
allowing a remission of Rs. 999 odd to the 
defendant. After this settlement the de¬ 
fendant was bound to pay up other¬ 
wise his properties would have been 
sold after service of sale proclamation, 
which would not have taken long for the 
law prescribes sale to take place after thirty 
days of the service of sale proclamation, 
vide O. XXI, r. 68. That the settlement 
of the dispute with Gur Prasad Sahu was 
already arrived at when the bond in ques¬ 
tion was executed is clear from the recital 
in the bond itself, wherein the exact sum 
of Rs. 10,850 is stated to be the sum settled 
“in satisfaction of the entire decree” which 
was "calculated to be beneficial to the de¬ 
fendant (the quotations are from the bond; 
Exhibit 2). This sum was left with the 
plaintiff to be paid to Gur Prasad Sahu 
as settled which he did pay and had a cer¬ 
tificate of satisfaction recorded m Court 
on 14th September 1911, vide Exhibit 5, 
which sets forth in detail the terms of set¬ 
tlement with Gur Prasad Sahu and the de¬ 
fendant the amount of the claim1 and the 

amount remitted, vide also Exhint J • 
Thus, it is clear that the defendants 
village Bahersi was already sold off and 
SXr properties .l.o were » tag* 
of being sold in execution of Gur I u.s<.a 
Sahu's 8 decree. When he was raising a 
loan to deposit the sum of Rs.> sai 
his village Bahersi it is natural that lie 
would take a further loan to sax e his other 
properties in danger of being sold by 
Gur P Prasad Sahu. .It is immaterial th..t 

the sum decreed in Gur Prasad Sahus 
case carried interest at 6 per cent, per 

atnum. The defendant could only raise 
loan at the market-rate of interest and the 
amount decreed was arrived at after cd 
culatirg interest at 12 per cent per annum. 

vide Exhibit Q. The plaintiff s own debt, 
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under a previous hand note executed by 
the defendant was naturally to be included 
in the loan so also the debt due to Jogendra 
Babu; Thus, the defendant must have 
been himself anxious to raise the sum of 
Rs. 19,000 from the plaintiff to pay up all 
his outstanding debts, and not that he was 
pressed by the plaintiff to take the said 
loanof Rs. 19,000 instead of Rs. 2,400 only 
to deposit it in the Civil Court to have 
the sale of Bahersi set aside. The defend¬ 
ant's case is improbable and not borne 
out by the evidence or the circumstances 
in the record. 

Now, as to the incidents related by the 
defendant which brought him under the 
clutches of the creditor. His case is that he 
came to know on the 7th of September 
1911, that the Mahant of Pattepur had 
refused to pay to him the sum of Rs. 2, 4 00 
ordered by the District Judge in order 
to have the sale of Bahersi set aside and 
thus he became in need of raising money 
elsewhere and his agent mentioned it to 
the plaintiff who thereafter became 
anxious and began to come to the defend¬ 
ant day after day in order to ensnare him 
and induce him to take a loan of much 
larger sum of money and to execute the 
mortgage-bond in dispute. He wants us to 
believe that he did not settle the terms 
either on the 7th and 8th September 
or on the 9th and did not know what in¬ 
terest was going to be charged by Bissessar 
until at the eleventh hour. This is an unna¬ 
tural story. On the other hand, the plaint¬ 
iff states that the negotiation took place 
and was settled on the 9th of September. 
The stamp purchased on the 9th corrobo¬ 
rates the statement of the plaintiff, inas¬ 
much as unless the amount, the rate of 
interest and other terms were fully settled 
no stamp would be purchased. At 
any rate, the defendant came to know 
onthenth according to his own show¬ 
ing that the terms demanded by the 
plaintiff were unconscionable. Why not 
then from that date up to the 15th did 
he try to obtain a loan from elsewhere. 
He is a. man of substance and his properties 
were worth at least Rs. 50,000. If the 
terms demanded by the pic in.tiff were 1 ard 
and unconscionable it was not difficult 
for him to secure a small loan of Rs. 2,400 
required to set aside the sale of Bahersi, 


That he did not do so is an. ample proof 
of the fact that he did not want only 
Rs. 2,400, but that he wanted a much larger 
sum, namely, Rs. 19,000, in order to dis 
charge all the debts mentioned in the mort¬ 
gage-bond in suit, the largest of which was 
that of Gur Prasad Sahu (Rs. 11,000) 
and which had to be paid in order to obtain 
the benefit of a remission and of saving 
the property from sale. It may be said 
that if the defendant could invent stories 
of negotiations being carried on by the 
plaintiff in an indefinite and unsettled 
manner so as to drive the defendant from 
day to day to the ultimate helpless con¬ 
dition stated by him, why is it that the 
defendant did not invent a further story 
bringing him nearer to the date when the 
money was to be deposited, that is, the 15th 
of September 1911. The answer is to be 
found in the date when the bond was 
executed, namely, the nth of September. 
Therefore, it was impossible for him to 
carry his invention further than the nth 
of September and hence he alleged that 
he was under the wrong impression that 
the sale had taken place on the 12th of 
August and the deposit had to be made 
on the nth of September. It has already 
been shown that the defendant must have 
known that the sale had taken place on 
the 15th August 1911, inasmuch as he 
himself, with his co-sharers had written 
a letter (Exhibit H), da.ted the 23rd August 
1911, to the Receiver that the sale of Ba~ 
he'si had taken place 011 the 15th August. 
The Receiver dealing with this letter 
states in his letter to the District Judge 
(Exhibit L) that the defendant had stated 
that the sale had taken place on the 15th 
August 1911. 

The defendant was in need of money to 
pay off his debts. He approached the 
plaintiff and negotiated with him for the 
same and agreed to the terms mentioned 
in the bond. The negotiation was settled 
on the 9th of September 1911, and stamp 
was purchased on that date and the bond 
was executed and duly registered on tl c- 
nth of September 1911. The plnin.tiif 
out of the consideration money satire.t 
Gur Prasad Sahu's decree by payii 
Rs. 10,632-12-0 (Exhibit 5 and* T-t); 
Rs. 2,431 was paid to Jog end rr Babu on tie 
15th September 1911, due under a band- 
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note (Exhibit 4); Rs. 1,068-7-0 to theplaint- 
iff due under a hand-note and the defendant 
took in cash Rs. 4,684 per receipt (Exhibit 

1) out of which Rs. 2,400 was deposited 
to set aside the sale of Bahersi (Exhibit S) 
on the 12th of September 1911. 'Thus, 
the defendant received the full considera¬ 
tion money of the bond. The finding ; 
of the Subord nate Judge that the mort¬ 
gage was executed for consideration is, 

therefore, unchallengeable. 

We, therefore, agree with the view 
taken by the learned Subordinate Judge 
that the defendant has failed to prove 

that lie was ensnared by the plaintiff to take 

a loan of Rs. 19,000 instead of Rs. 2,400, 
or that the bond was executed under 
undue influence or on account of pressure 
brought to bear upon him by the plaintiff. 

The defendant never before this suit com¬ 
plained that he executed the bond under 
the pressure exercised by the plaintiff, 
pive years after the execution of the bond 

in question, he instituted suits against 
his co-sharers for contribution with respec 

to the decree of Paramahans. In those suits 
he based his claim upon the bond in question 
and did not state that he was in any way 

coerced to execute it. 

The defendants did not in the appeal 
question the passing of consideration and in 
fact the payment of the debts mentioned m 
the bond"lias been amply proved as already 

shown. The learned Subordinate Judge 
Ins held that defendants Nos. 2 «.nd 3 
the minor sons of defendantNo. I are bound 
by the mortgage executed by defendant 
No 1 and that the family properties were 
validly mortgaged. This part of the fin - 
i tv , of the learned Subordinate Jud r 
is not seriously disputed by the learned 

V i.kil 0.1 behalf of the appellants and m 

{<r t the finding is not open to challenge. 

The defendant No. 2 was born fifteen 
mouths before the date of the bond in suit 
p.nd defendant No. 3 was admittedly born 
aft ir the execution of the bond. The decree 
of Car Pras ul S dm was passed on the 13th 
of December 1900, upon hand-notes two 
vears before the birth of defendants Nos. 

", Pn q 3 and some two years before the exe¬ 
cution of the morteage-bond in suit. The 
(lo , ro o w -s b-sed upon the hand-notes 

« f"iQ07 (.<•/.• T.:hil«ts 0 and V) It is 

not impeached as being an immoral debt 


.[1985 


i.vt' 
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of the father. It was: a personal debt 
of the father incuired much prior in point :• 
of time to the mortgage-bond in suit and--' 

independent of any security, in-immoveable^ 

property. Therefore, it was.an antecedent- 
debt, and the father was justified to raise 
a loan to pay it off and his minor sons area 
bound bv it though they were not parties to ? 
the suit.' Out of the balance Rs. 4,684-12-6, 
Rs. 2,400 was clearly for family; 
necessity' inasmuch as it went to have j 
the sale of the family property Mauza - 1 
Bahersi set aside and the remainder was 1 
borrowed for family necessity’ and to look 
after an appeal against one Gouri Dutt 
which has been proved as pending at that 
time. Therefore, the family properties in * 
suit have been validly mortgaged to secure ‘ 
the loan of Rs. 19,000 mentioned in the . 
mortgage-bond in suit and all the defend" 
ants are bound to pay the loan. 

• . 4 

The appellants-defendants, however,' 
contend that the rate of interest of 15 
rer cent, per annum and compound interest 
is not enorceable. It is urged that, though- 
the borrowing by the father in order to pay 
off the antecedent debts as well as for other 
family purposes might be a valid necessity,- 
vet the borrowing at the rate mentioned iff 
the bond was not a ft wily necessity fxd 
the mortgaged proper'ties be.rg the -cint 
family properties of all the defendants 
the father, defendant No. i, hrdno specified 
share therein and, therefore, l.e was not 

justified in pledgirg the frmiy I- l . 
to pay interest at the rate »«> >« 
the bond. On the other hand,ori behalf 
of the plaintiffs-refr.or.cer ts it 
contended that the con ra.c ^ 

made by defendant: Ko. i Jot va.lrd ^ 
binds the defendants Nes. 2 ««^ 

family properties ^ ere + v . a S e ”er exorbt 
that the rate of intent 1>«^«« “ the 
ta.nt, cannot be *brog jnflueliCe> 

a T 5 ‘ s 

r, “ s* ln “"«- 
gr sxsss- r 

art isr- SK* swa 
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’ Choivdhri v. Randhir Singh (l), Nand Ram 
:% B)iupal Shigh (2); Dhanipal Das v. 
; Maneshar Bakhsk Si ngh (3); Nawa b Nazir 
Bcgam v. Rao Raghu Nath (4), Ram Bhuja- 
wanProsad Singh v. NathuRam{ 5), Kamla 
X Prasad v. Pandey Ram Chandra Prasad 
Narain Shigh (6) ; Manna Lai v. Karu 
\ Singh (7); Aziz Khan v. Duni Chand (b) 
and Balia Mai v. AhadShah (9}. We have 
carefully gone through those authorities. 
The principle seems to have been settled 
that a solemn agreement duly and freely 
entered into cannot be rescinded and 

# l 1 • • 

the parties to the contract cannot be 
allowed to avoid the terms thereof 
. which they agree to with their eyes open 
and with no restraint upon their freedom 
of will. Upon this principle, contracts for 
, payment of exorbitant rates of interest 
such as 75 per cent, in some cases were 
upheld and were not allowed to be dis¬ 
turbed, but in those cases the contracts 
, were upheld against the party to the 
contract on the ground that a party to the 
contract cannot be allowed to rip 
up the terms of the contract when he 
agreed to them voluntarily and with his 
eyes open. Bat when a contract entered 
into b}' a head member or karta of a joint 
" Hindu family is sought to be enforced 
against the other members on the ground 


(1) 18 C. 311; 18 I. A. i; 15 Inti. Jur. 34; 5 
Sar P. C. J. 642; 9 Ind. Dec. (n. s.) 207 (P. C.) 

(2) 13 Ind. Cas. 5; 34 A. 126; 8 A. L. J. 1294. 

(3) 28 A. 570; 33 I. A. 118; 4 C. I,. J. 1 ; 1 
M. Iv. T. 205; 3 A. L. J. 495; 9 O. C. r88; 8 Bom. 
D. R. 491; 10 C. W. N. 849; 16 M. L. J. 292 (P. C.). 

(4) 50 Ind. Cas. 434; 23 C. W. N. 700; 4 t A. 
. 571; 46 I. A. 145; 36 M. L. J. 521; 17 A. L. J. 391; 

21 Bom. L. R. 484; 26 M. h. T. 4 °; 3 ° C. h. J. 
86; (1919) M. W. -N. 498; 1 U. P. D. R. (P. C.) 
49; 11 L. \V. 188 (P. C.). 

(5) 71 Ind. Cas. 933; 4 P. L. T. 29; 2 Pat. 
•285; 50 I. A. 14; (1923) A. I. R. (P. C.) 37; 32 M. 

•I,. T. 129; 44 M. L. J. 615; 23 Bom. h. R. 5OS; 
(1923) M. W. X. 382; 38 C. L. J. 23 (P. C.). 

‘ (6) 51 Ind. Cas. 496; 4 F. L. J. 503; ( 19 * 9 ) 

Pat. 305.- 

(7) 36 Ind. Cas. 700; 1 P. L. X. 6; 13 h. W. 
•652 (P. C.). 

(8) 48 Ind. Cas. 933; 23 C. W. N. 130; 101 
P. R. 1918; 165 P. W. R. 1918 (P. C.). 

(9) 48 Ind. Cas. 1; 23 C. \V. X. 233; 33 M. u. 
].'6i4; 16 A. h. J. 903; 12 j P. R. 1918; 23 2 * 1 . h. 
T. 35; 180 P. W. R. 1918; 29 C h. J. 165; 1 U. P. 
I,. R. (P/C.) 23; 21 Bom. li. R. ^38 (P. C.). 
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of necessity, it must be shown not only 
that there was the necessity to borrow the 
principal sum but that the rate of interest 
agreed upon was also a necessity, in other 
words, that it was impossible for the karta 
or the head member to obtain the loan 
for family necessity except at the rate 
of interest agreed upon. This seems to 
be the distinguishing feature in the author¬ 
ities cited above. The creditor in such a 
case has not only to show that there 
was a family necessity so as to bind 
the members of the family on behalf of 
the parties to the contract with respect 
to the loan advanced but that the rate 
of interest was the market or commercial 
rate. He will not be entitled to enforce 
a higher rate of interest against the 
other members and to make the joint 
family properties liable for interest 
higher than the current market rate of 
interest. In the present case the family 
was joint and the properties mortgaged 
are the joint family properties of all the 
defendants. The mortgage, therefore, 
cannot be validly enforced with respect 
to the rate of interest beyond the current 
market-rate. The case seems to be govern¬ 
ed by the recent decision of their Lordships 
of the Judicial Committee in the case of 
Ram Bhujawan Pro sad Singh v. Nathu 
Ram (5). 

Now, let us see what in this case has been 
proved to be the usual commercial rate 
of interest. The bond in question was 
executed amongst others to pay off the 
decree passed in favour of Gur Prasad 
Suhu in 1910 at the rate of 6 per cent. 
This is the rate of interest directed by 
the Court to be paid from the date of the 
decree upon the sum found due. This, 01 
course, cannot be said to be the market- 
rate of interest. The rate of interest 
mentioned in the hand-notes, on the basis 
of which the decree in question was passed 
was 18 per cent, per annum. The Court, 
however, reduced it to 12 per cent, per 
annum (Exhibit Q) with the following 
observation: -‘As regards the rate of 
interest the onus to prove it was upon 
the plaintiff but he did not choose to 
adduce any evidence, both parties agreeing 
that the market rate is l<s. 12 per cent, 
pet annum and that the plaintiff may 
be allowed interest at that rate. I Lave* 
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therefore, no hesitation in holding that 
the plaintiff is entitled to get interest at 
the rate of Rs. 12 per cent, per annum.” 
This then was found by the Court to 
be the current market-rate of interest. 
Another debt mentioned in the mort¬ 
gage-bond is a hand-note of Jogendra 
Bibu dated the 29th November 1909. 
This carried interest at Rs. 12 per cent, 
per annum with yearly rests. The 
previous hand-note in favour of the plaint¬ 
iff, dated the 20th of June 1911 (Exhibit 
3), carries interest at the rate of Re. 1-4-0 
per mensem per cent. There is no mention 
of compound interest there. In the bond 
executed by the defendant in favour of 
Paltu Ram,'dated the 13th of February 
1909, the rate of interest was 14 annosper 
cent, per mensem (vide plaintiff's evidence). 
The plaintiff further says that Makadeo 
executed a bond in favour of Ganga 
Prasad at the rate of interest of Rs. 12 per 
ceut. per annum and that he executed a 
bond in favour of Jogendra Babu at the 
rate of Rs. 10 per cent, per annum. The 
plaintiff, no doubt, says that the rate of 
interest on loans on hand-notes as well as 
mortgages is the same and that he charged 
interest at the rate of Re. 1-4-0, Re. 1-8-0 
Re. T-i2-oand Rs. 2 before. He does not 
give any evid nee to show that these rates 
were on mortgages, nor does he make any 
mention of compound interest. 

This is all the evidence as to the rate 
of interest. There is no evidence on the 
record that the rate of interest on a mort¬ 
gage security is at the rate of Re. i- 4 -o 
per mensem and compound interest. 

Now, the properties in this case were 
worth Rs. 50,000 and the amount secured 
v/.is only Rs. 19,000. The creditor had 
ample security and there is no reason why 

lie should be allowed a higher rate of 
interest than the usual co nmercial rate 
that was prevalent in the market at the 
time. It is conceded by.the learned Vakil 
o 1 behalf of the respondents that there is 
110 evidence 0:1 the record to prove that 
Re. 1-4-0 compound interest was the mar¬ 
ket-rate 0.1 mortgage securities. We, 
therefore, do not agree with the learned 
Subordinate Judge that the usual market- 
rate of interest is that mentioned in the 
bond, namely, Re.1-4-0 per cent, per mensem 

yrith compound interest* 


Defendant No. 1 was a young, man jvhen 
he executed the bond in question. He 
seems to have inherited a large property 
and he was anxious to save the sgme from 
being sold off in execution of the decrees 
of Gur Prasad Sahu and Paramahans. He, 
therefore, negotiated to take a largeloan of 
Rs. 19.000 from the plaintiff. . Although 
there was no fraud, misrepresentation 
or. undue influence in the matter of borrow¬ 
ing the sum of Rs. 19,000 yet the plaintiff 
took advantage of the circumstances in 
which the defendant was placed and agreed 
to lend him the said sum at an unusual rate 
of interest, much higher than the commercial 

or market-rate. * 

Considering all the circumstances of the 
case, we hold that the plaintiff is not en¬ 
titled to a mortgage-decree at the rate 
mentioned in the bond. We disallow 
the compound interest, and direct . that 
Re. 1-4-0 per cent, per mensem simple 

interest be allowed. 

We do not see any substance in the ap¬ 
pellant's contention that the bond is not 
enforceable inasmuch as there has been 
an alteration in it since the execution 
thereof by changing the figure 12127 in 

the original bond into 11127 as the T . oHZi 
number of property No. 10 Goonipur: 
We have looked into the bond itself ana 
have considered the evidence on the re¬ 
cord and also the evidence of the Cleric 
of the Sub-Registration Office. I have 
personally examined the bond and being 
acquainted with the language in whicn 
the bond is written, it seems to me tha£ 
the plaintiff s ease is correct that the fig ' 

was written formerly as * 7 ?* 7 J»* 
corrected into 11127 when it was being 

read out and that as it stands it i s cap 
^or is f the e re n iny 1 "substance in the conten¬ 
tion r.sf. ssff^^sgsx 

in the bond » Subordinate 

SA" ‘£ not 
to have bacra share of property No 2, 
Tniizi No. 7978 inasmuch as the Kham 
Jhnre of the Mouza is more than 1 anna 3 
dowries and, therefore the description 
a reed with the existing facts, lhe Court 
b also right in correcting the Tottzi number 

of property No. 11 as prayea fo^y the 

plaintiff, inasmuch as tbs correct ?««* 
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number of that property is 14632, and not 
14630 as mentioned in the bond. 

• Tiiere is na substance in the contention 
that na interest could be charged upon 
Rs. 8,000 inasmuch as it was tendered 
by defendant No. 4 when lie purchased 
one of the mortgaged properties Moham- 
madpur, Touzi bio. 14632. lhe learned 
Subordinate Judge has held that the tender 
was upon the condition that Mouza Moham- 
madpur would be exonerated from the 
mortgage lien, lhe evidence of Advaita 
Babu, Pleader, supports this finding. The 
tender was not valid. This also is not 
n.aw seriously disputed. 

I, therefore, confirm the decision of the 
learned Subordinate Judge with the modi¬ 
fication indicated above. The usual mort- 
g?ge-decree will be prepared by this Court 
calculating interest at the rate of Re. 1*4 o 
per cent, per mensem simple interest from 
the date of the bond up to the date of grace 
which will be six months from now. xhe 
costs of tne plnintii^ will be assessed upon 
the sum thus arrived at in both the Courts. 
After the date of grace the rate of interest 
will be at 6 per cent, per annum. 

; Ross, J.—I agree. 

K. s. d. Order confirmed . 

MADRAS HIGH COURT. 

•Civil Miscellaneous Petition No. 3370 

of 1922. 

December 22, 1922. 

Justice Sir Francis Oldfield, Kt., 
and Mr. Justice Ra mesa in. 

KACHI REDDI —Petitioner 

versus 

NARAYANA REDDI and others— 

—Respondents . 

Limitation and the Code of Civil Procedure 
( Amendment) Act (XXV I of 1920), s. 3— Delay 
in depositing security, when can be excused—High 
Court, power of. 

The discretionary power of the High Court 
, to excuse delay in furnishing security for costs 
of appeal to His Majesty in Councilis not general 
but is explicitly restricted to a period of 00 
days by section 3 (1) of Act XXVI of 1920. 

Clause 9 of the Order in Council of 1920 docs 
not enlarge such power. 

Petition praying that, in the circumstances 
stated ia the affidavit filed therewith, the 
High Court will be pleased to excuse the 
delay in making payment of the sum of 
Rs. 4,000 as security for costs of respond¬ 
ents likely to be incurred in the appeal 


NAKAfN SINGH V . DAL CHAND; 

sought to be preferred to His Majesty in 
Council, in Civil Miscellaneous Petition No. 
1079 of 1922, against a decree of the 
High Court in Appeal No. 109 (Original 
Suit No. 35 of 1920 on the file of the 
Court of the Subordinate Judge, 
Kurnool). 

Mr. C. S. Venkatachariar , for the Peti¬ 
tioner. 

Mr. W. Kodavdarmayya, for the 

Respondent. 

OflJER. —A preliminary objection has 
been taken that we have no power to extend 
time or excuse delay in this case; and we 
think that the objection must be sustained. 
The delay in quest ion is, it is not disputed, 
more than 150 days. To eu.lde us to 
excuse it, a power more extensive than 
that conferred by section 3 (1) of Act XXVI 
of 1920 would be necessary. But we can¬ 
not hold that we have such a more exten¬ 
sive power or any general power, when 
in that section the Court’s discretionary 
power to extend time for cause shoun is 
recognised subject to any explicit restriction 
to a period of 60 days. The petitioner 
has relied also on the concluding words 
of cl .use 9 of the Order in Council, dated 
9th February 1920, as conferring an un¬ 
restricted power. But those words can 
be understood as authorising the Court’s 
use of its discretion to the extent speci¬ 
fied in the Act and there is no necessity 
to read them as authorising more. The 
objection must be allowed. The petition 
is dismissed with costs. 

v. n. v. Petition dismissed. 

z. K. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1652 of 1921. 

Jme 27. 1923. 

Present: —Mr. Justice Daniels. 
Chaudhri KARAN SINGH and an- 
or hrr — Plaintiffs — Appellants 

vers us 

DAL CHANDand others—Defendants 

—Respondents. 

Easements Act (V of 1882). s. 18— Tenant, 
when can acquire easement against landlord — 
Customary easement, nature o User f. r years, 
effect of. 

A tenant cannot acquire by presci ip lion an case¬ 
rn nt against his landlord, but may h ive a right 
of easement by custom, [p. 70-j, col. i.J 
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A customary easement is not limited to easp- 
ments of a kind which could not be recognised 
at all apart from special customs such as the right 
of pasturage and the right of privacy referred to 
' in section 18. [p. 704, cols. I & 4.] 

According to the custom prevailing in the 
United Provinces a zemindar lias no right arbi¬ 
trarily to close a way which has been used by 
occupancy tenants of the village for 30 years 
without question or opposition for access to their 
fields and for removing their produce, [p.704, 
col. 2.) 

Second appeal against a decree of the 
Additional District Judge, MoraaaVad, 
dated the 8th of June 1921. 

Dr. M. L. Agarwala, for the Appellants. 

Mr. Sail a Nath Mukerji , for the Re¬ 
spondents. 

JUDGMENT. —The plaintiffs-appellants 
are zemindars of AfaK^Budpur and the de¬ 
fendants are occupancy tenantsin the same 
village. The present suit was brought 
by the plaintiffs for a perpetual injunction 
restraining the defendants from making 
use of a way through fields Nos. 131, 5°5 
and 506. The suit was filed on the 9th 
August 1920, and the allegation in the 
plaint was that the defendants oi ly began 
to make use of the way through this land 
from December 1919. The Crnrt below, 
differing from the Munsif, finds that 
the way in reality is an old way which has 

been'in use since the time of the Settlement 

nearly 30 years ago and has dismissed the 
suit. 1 1 appeal to this C)urtit was objected 
that the Subordinate Judge did not state 
the precise ground on which he based his 
judgment, and it was argued that even 
jf the way was an old one the zemindar 
was entitled to close it. Under the Full 
Bench ruling in Udit Singh v. Kashi Ram 
(1) a tenant could not acquire by prescrip¬ 
tion an easement against his landlord 
a ul it was found by the Trial Court and not 
<1 sputed in appeal that the right claimed 
was not an easement ’of necessity in the 
technical sense. The defendants when chal¬ 
lenged asserted that they claimed the right 
as a customary right or as a customary 
casement under section 18 of the Easements 
Ad. It was p >intedout that the first illus¬ 
tration bisection 18 expressly recognises 
that a tenant may have a customary right 

(i) 14A. 1851 A. W N. (£892)38; 7 Inch Dec, 
(N. S.) 4 8 9 (*• . > 
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of easement against his landlord. I there¬ 
upon remitted an issue to the Court below 
on this plea. The Court below finds that a 
customary right' of easement is established 
in favour of the defendants. 

The appellant has challenged this finding 
on the ground that the Court below has 
mistaken the nature of customary ease- 
meat. It is argued that a customary 
casement is limited to easements of a kind 
which could not be recognised at all apart 
from special customs such as the r-ght 
of pasturage and the right of privacy refer¬ 
red to in the illustrations. Although this 
is the view taken in Peacock's Easement, 
I know of no warrant for limiting the terui 
in this manner. Any kind of easement 
recognised by the custom of the provinces 
would surely fall within the meaning of t'he 
term. Now it is, in my opinion, beypnd 1 , 
doubt, that according to the customs 
prevailing in these provinces a zemindar 
has no right arbitrarily to close a way, 
which has been used by occupancy tenants 
of the village for 30 years without question 
or opposition for access to their fields and 
f.jr removing their produce. The plaintiff 
himself never claimed any such right. 
He came into Court (as in all cases of this 
kind which have ever come up before me) 
on the allegation that the way was newly 
made. It is only in the stage of appeal 
through the mouth of his Counsel that lie 
asserts his. unrestricted right to close a 
way however old. If the right caunO 
be claimed as an easement, I should 
prepared to assume a grant of the «gh 

appurtenant to th tenancy from tbe fact 

of long user and long acquiescence by<the 
plaintiff. Tne zemindar having acquiesced 
fu t he use of the disputed way by the 

defendants for a per.od of 39 3 ’ ears 1 ** 
too late for him to turn rpund and deny 
their right to use it. On his findings of 
fact the learned Subordinate Judge was, 
iu my opinion, right in dismissing the suit 
and I accordingly dismiss the appeal wit 

C °k. S S. D. A Pt> sal dismissed. 
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PATNA HIGH COURT. 

Criminal Appeal No. 166 of 1922. 

December 15, 1922. 

Present :—‘Justice Sir B. K. Mullick, KT., 
aad Mr. Justice Kulwant Sahay. 

RAM JIT AHIR - Appellant 

versus 

EMPEROR— Respondent. 

Criminal trial — Prosecution, duty of, to put 
forward all eye-witnesses of occurrence — Inference. 

It is not for the Police or for the Public Pro¬ 
secutor to champion a particular theory and to 
suppress the evidence of a truthful witness simply 
because his testimony is inconsistent with it. On 
the other hand, if the Police or the Public Prose¬ 
cutor considers a witness to be a false witness 
or that his evidence is unnecessary, there would 
be justification for not sending up that witness 
as a witness for the prosecution, and his absence 
at the trial ought not to be a reason for disbelieving 
the prosecution witnesses if they are otherwise 
worthy of credit, [p 707, col. 2.J 

Queen-Empress v. Durga, 16 A. 84 (F. B.); A. W. 
N. (1894) 7; 8 Ind. Dec. (N. S.) 55, relied on. 

Where all the eye-witnesses called for the prose¬ 
cution are partisans of the complainant and 
hostile to the accused and the independent eye¬ 
witnesses are not called, the Court is entitled to 
take this fact into consideration in weighing their 
evidence and to draw an inference adverse t<> 
the prosecution; but if the witnesses called for 
the prosecution are otherwise worthy of credit 
the Court is not entitled to disbelieve them simply 
because some persons who could have thrown 
light upon the case, have not been put before 
the Court by the prosecution, [p. 707, col. I.] 

Criminal appeal from a decision of 
the Officiating Sessions Judge, Shahabad, 
dated the 16th September 1922. 


Mr. S. M. Yusuf (with him Messrs. S. 
Bashiruddin, Guru 'baran Prasad, Attand 
Prasad and Sant Prasad), for the Appel¬ 
lant. 


Mr. H. L. Nandkeolyar, Assistant Go¬ 
vernment Advocate, for the Crown. 

JUDGMENT. 

Mu Hick, J. —The appellant, Rauijit Aliir, 
has been sentenced to rigorous imprison¬ 
ment £or e ghteen months under section 
325, Penal Code, for having, on the 4th 
May 1922, struck Japit Aliir with a brick 
or a piece of a brick and thereby caused 
his death. The occurrence took place 
about an hour before sunset 011 the 4th 
May. Japit was taken to the Arrah Police 
Station about 4-30 p. m. on the 5th May. 
He^complained of pain 1111the > abdomen, 

45 


but the Sub-Inspector in charge did not 
think it necessary to record a First infor¬ 
mation and after making an entry in the 
Station Diary sent him to the hospital. On 
the 6th May at 6-25 P. m. in consequence 
of a report made by the Assistant Surgeon, 
Japit’s dying declaration was recorded 
by a Deputy Magistrate. On the 7th at 
x p. m. the Sub-Inspector having come to 
hear of Japit's condition recorded a for¬ 
mal First Information, Japit died that 
evening in hospital and a post mortem report 
made on the following day disclosed the 
fact that his bowel was ruptured and that 
death had taken place owing to acute 
peritonitis. The appellant, Ramjit, was 
arrested on the 7th May. The record 
does not show on what date the remaining 
accused Deoraj Ahir, Ramdas Ahir, 
Eachnii Anir, Sheobalak Ahir, Ramlopit 
Ahir, Chandrika Ramavatar and Mangal 
were arrested. 

The learned Sessions Judge of Shahabad, 
agree ng with one Assessor and disagree¬ 
ing with the other, has acquitted all the 
accused except Ramjit. The latter Assessor 
was of opinion that all the accused should 
be convicted of an offence under section 

147 * 

The case made in the Sessions Court by 
the prosecution was that the appellant's 
party were drinking in the toddy 
shop of Ram lagan Passi when the 
complainant, Nathuni Ahir, and five 
other Ahirs of Badka Chanda arrived 
and purchased a pitcher of toddy for four 
annas; that when they sent Ramlagan’s 
wife into the room,in which the appellant’s 
party were drinking from a cup, Ramjit 
got angry with the woman for having sold 
toddy to men from Badka Chanda, who 
had the previous day impounded the cattle 
of the men of Chotka Chanda, and he came 
out and carried into the shop the pitcher 
of toddy which the complainant’s party 
had purchased; that thereupon an alterca¬ 
tion took place with the result that the ten 
men from Chotka Chanda, reinforced by 
Deoraj Ahir of the same village, who had 
been standing at his door close by, attack¬ 
ed the Badka Chanda men with bricks 
which they took from a stack near a well 
which was under repair. The Complainant's 
party while retreating appwiu to 
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fetaliated in like niannef with the 
result that Japit who had run up from his 
kalihan, was struck in the abdomen, as 
stated above, by Ramjit. On the same side 
were injured Jhulan, Nathuni, Sarwan and 
Sitaram. On the other side were injured 
Ramdas, I/achmi ana Ramjit. The injuries 
of all, with the exception of Ramjit, were 
slight and are consistent with the allega- 
' tion that they were caused by pieces of 
bricks. The evidence shows that Jhulan, 
who was Japit’s cousin, ran up towards 
the end of the fight and struck Ramjit 
with a lathi on the head on finding Japit 
'on the ground. 

The defence at the trial was that the 
soccurrence had taken place not «.t the toddy 
shop but in the sugar-cane field of Jeobodhan 
about one hundred yards to the south¬ 
east of the shop because some cattle be¬ 
longing to Nathuni and four others 
of B*dka Chanda had been seized by the 
.accused for trespass and were rescued 
by Kobari, Jhulan and other men of that 
village. A complaint to this effect was 
lodged before a Deputy Magistrate at 
Arrah on the 5th and there is evidence that 
the village chaukidar, Gotahul,gave certain 
information to the Officer in charge of 
the Police Station at 10-30 A.w.on the5th. 
The contents of the Police Officer’s memo¬ 
randum are not legal evidence in this case. 

' The learned Sessions Judge has accepted 
the case put by the defence and disbelieved 
the whole story as to the occurrence over 
the pitcher of todcly. It is difficult, in the 
circumstances, to understand why he has, 
while acquitting nine of the accused, con¬ 
victed Ramjit. His finding seems to be 
that Ramjit did strike Japit in the course 
of the cattle rescue. He does not find 
whether the blow was inflicted with a brick 
or with a lathi , nor whether there was any 
right of self defence. There is also no 
finding as to the circumstances under 
• which Japit's death was caused, and it 
is difficult to understand how the sentence 
under section 325 can be sustained in the 
absence of a decision on these essential 
points. 

But in my opinion the learned Sessions 
Judge is wholly worngin the view he took 
of the evidence. The story tcld by the prose¬ 
cution appears, on the face of it, to be more 


natural than that told by the defence. 
It is impossible to conceive that the scene 
would have been laid at the past khana 
if there fiad not been some occurrence there. 
The bricks were found by the Police on 
the morning of the 8th scattered about over 
an area of ’5 into '5. The defence give no 
explanation for the death of Japit; the 
bricks certainly corroborate the prosecution. 
The prosecution witnesses have no doubt 
made contradictory statements as to the 
exact place where Japit fell,'but it seems 
quite clear, on a careful examination of the 
whole evidence, that Japit fell in a bajra 
field about ten yards from the verandah 
of the toddy shop. A bajra crop had been 
grown upon the site but at the time of the 
occurrence it was waste and on the evidence 
it is spoken of either as parti or a pathway. 
There is no substance in the suggestion 
that the prosecution have laid the scene 
at a place two or four r as sis from the shop. 

Then, as regards Japit’s presence, it 
is clear that he was not there when the 
quarrel originated but arrived when it was 
going on. 

The learned Sessions Judge has been con¬ 
siderably influenced by the discrepancies 
as to the course of the earlier part of the 
quarrel. It appears that on the 7th Ma> v , 

when examined by the Sub-Inspector, 
Nathuni stated that he and four others 
were drinking belou the verandah when 
Ramjit Oame and joined a number of his 
co-villagers who were drinking inside the 
shop and that Ramjit straightaway began 
to abuse the Badka Chanda men for having 
come to drink there. This story rs certam- 
ly inconsistent with that told at the trial 
which was to the eflect that Eamjit was 
in the inner room from the beginning and 
that the complainant’s party bad not begun 
to drii k but had merely asked for a cup 
when Ramjit began the abuse. In my 
• tin verv great importance ought 

to attach to this discrepancy. There was 
rkhiect in telling a different story m 
Court and it may well be that the state¬ 
ment recorded under section 161, Criminal 
Procedure Code, by the Sub-Inspector was 
in no sense exhaustive and that the more 
detailed and accurate sequence of events 

has been elicited in the trial. If the case 
had been a concocted one, I should bare 
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expected no- variation in this part of 
the story. 

Then, as to the weapon with which Japit 
was struck, Ramkishun said to the Sub- 
Inspector that Ramjit struck Japit with 
a lathi and Jhulan states that Japit had a 
lathi in one hand and was throwing bricks 
with the other. The balance of evidence is 
entirely in favour of the witnesses who 
state that Japit was struck with a brick. 
Jhulan may be right in saying that 
Japit had’also a lathi, but it is certain 
that thte injuries upon Japit and those 
on his s de were inflicted not with lathis 
but with bricks. 

The learned Sessions Judge next draws 
attention to the fact that neither Ramlr.gnn 
Passi nor his two brothers nor his wife, 
nor some strangers from other villages, 
who were proved to have been present in 
the shop, have been called by the prose¬ 
cution. 

With regard to Ramlagan and members 
of his household , it is scarcely likely that 
they would give evidence against their own 
customers. Their inclination would be 
to say that nothing disorderly had taken 
place at their shop which they hold under 
a license from Government. With regard 
to the men from other villges, it has not 
been shown that the Police had information 
as to who these persons were. 

The seven eye-witnesses called for the 
prosecution are certainly men of the same 
party and all of them have a fued with 
Ramjit’s party and the Court was entitled 
to taki t lis fact into consideration in 
weighing their evidence and to draw 
an inference adverse to the prosecution 
on the ground that independent eye¬ 
witnesses had not been called; but I 
do not think that, if the witnesses 
called by the prosecution are otherwise 
worthy of credit, the Court was entitled 
to disbelieve them simply because some 
persons, who could have thrown light upon 
the case, have not been put before the Court 
by the prosecution. It has sometimes 
been said that it is the duty of the prose¬ 
cution to call all the witnesses who prove 
their connection with the transactions 
connected with the prosecution and who 
must be able to give important information; 
if suck wiincases are not called without 
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sufficient reason being shown the Court 
may properly draw an inference adverse 
to the prosecution. But this statement of 
the rule is, in my opinion, too wide and has 
been qualified by a Bull Bench of the 
Allahabad High Court in Queen-Empress v. 
Durga (1). The Court there observed as 
follows: 

“In our opinion a Public Prosecutor 
should not refuse to call or put into the wit¬ 
ness-box for cross-examination a truthful 
witness returned in the calendar as a wit¬ 
ness for the Crown, merely because the evi¬ 
dence of such witness might in some res¬ 
pects be favourable to the defence. If 
a Public Prosecutor is of opinion that a 
witness is a false witness or is likely to give 
false testimony if put into the witness-box, 
he is not bound ... .to call that witness or 
to tender him for cross-examination.” It 
would seem also to follow that if the Police 
consider a witness to be a false witness or 
that his evidence is unnecessary, they would 
be j ustified in not sending up that witness 
as a witness for the prosecution and his 
absence at the trial ought not to be a reason 
for disbelieving the prosecution witnesses 
if they are otherwise worthy of credit. 
It is, of course, not for the Police or for the 
Public Prosecutor to champion a particular 
theory and to suppress the evidence of a 
reliable witness simply because his testimony 
is inconsistent with it; but that proposition 
does not, in my opinion, affect the present 
case. The sole question is whether the 
witnesses called can be believed on the main 
points aud, in my opinion, the answer 
should be in the affirmative. The learned 
Sessions Judge has drawn attention to 
Japt's delay in lodging information. The 
explanation given by the prosecution is 
that Japit was waiting for the return of 
Kobari, the head of the family, who was 
absent from home that night. The defence 
allege that Japit was in his house all along 
and that he took part in the cattle resei:e 
which is the subject of their counter-case; 
but there is no reliable evidence 011 the re¬ 
cord to support these allegations. On 
the following day Japit was started off 
in a cart just before Kobari returned and 

(1) 16A.84 (F. B.); A.W. N. (1894) 

Dec. (N. s.) 55 - 
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Ko'bati overtook him before Japit 1 ad left 
the village. In the circumstances, I do rot 
think tlie omission to go straightaway to 
the thana immediately after the occurrence 
is evidence that a false story was being 
concocted. 

Having regard to the fact that no exter¬ 
nal injury was visible and that Japit was 
only complaining of pain in the abdomen, 
the probability is that if the accused’s 
party had not set out for Arrah for the 
purpose of lodging a complaint Japit 
Would not have gone to the Police at all. 

Even the Sub-Inspector who saw him 
did not consider the case serious and de¬ 
clined to record a First Information. The 
absence of any external mark of injury 
is not necessarily destructive of the case 
that the injury was caused by a brick. 
The Medical Officer was not examined upon 
this point and it is possible that a blow in 
the abdomen is less likely to leave a mark 
than one on a less elastic and resilient 
part of the anatomy. 

I think, therefore, on a careful review 
of the evidence, that the appellant should 
have been convicted of the charge of rioting 
with the common object of beating Nathuni 
and others. But as he has been acquitted 
of that charge, the only question is whether 
the conviction under section 325 can 
be sustained. Now, having regard to 
the fact that the brick was hurled from a 
distance of a few paces there could have 
been no difficulty in recognizing the person 
who hurled it. There was no doubt a 
free fight, both sides using bricks, but for 
all that there does not seem to be any 
reason for disbelieving the allegation that 
Japit fell on being struck by Ramjit in the 
stomach. There is no evidence, however, 
as to the size of the missile and it is diffi¬ 
cult to believe that Ramjit acted with the 
knowledge that he was likely to cause 
death. 

An offence under section 325, however, 
has been made out, but having regard to 
the circumstances and to the fact that 
each party was pelting the other with what, 
ever they could pick up, I think a sentence 
of six months 1 rigorous imprisonment will 
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meet the ends of justice. The sentence is 
accordingly reduced to that period. 

Knlwant Sahay, J.—I agree. 

z. k. Sentence reduced. 


ALLAHABAD HIGH COURT. 

Crim nae Revision Petition No. 344 

of 1923. 

June 15, 1923. 

present: —Mr. Justice Walsh. 

NAINI MAL— -Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
5. 517— Court t jurisdiction of—Order for restora¬ 
tion when can be made —Bona fide purchaser in 
possession — Remedy . 

Where stolen property has passed into the 
handsof a third person, and a question of bona fides 
and of title by purchase or otherwise clearly arises, 
the duty of the Criminal Court, so far as restora¬ 
tion of the property is concerned, is to leave the 
complainant to his remedy in the Civil Court if he 
thinks he has one. [p. 709, col. 1.] . , 

Under section 517 of the Criminal 
Procedure Code, the jurisdiction of the Cri» 
minai Court is confined to an order at the con¬ 
clusion of the trial for the disposal of the 
property which has been stolen and which is be¬ 
fore it in the criminal proceedings. It need not 
be in the possession of the Court, but it must be 
capable of beiiig ear-marked, and such an -Wder 
must be made in the presence of the purchaser ot 
the commodity who has a right to be neftM. 

^A^n order under section 517 made six months 
after the trial is bad. [p. 709, col. 2.] 

Criminal revision against an order 01 
the Sessions Judge, Mainpun, dated the 

7th of April 1923. 

Mr. j.M. Baiterji, for the-Petitioner; 

JUDGMENT.— This appears to be • ar. 
outrageous proceeding lacking either in 
w?l justification or common sense, so far 
as & I can understand, Prom the somewhat 
scanty materials before me, it appears that 
four men were charged a long time ago 
with stealing 59 bags of mustard seed from 
the grain market. The thieves appear to 
have dealt with the seed by selling H 3 
maunds of it to the firm of the present peti¬ 
tioner. This transaction by the . present 
petitioner’s firm took, place &t a eon*ideia- 
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. able*distance, i. e., 30 or 40 miles from the 
- scene of the crime. No charge has been 
made against them for receiving nor 
could any such charge be reasonably made. 
They allege that they gave every facility 
to the prosecution to trace the accused, 
•. showing the dealings which the thieves had 
had in the commodity and produced their 
. books to show that they themselves as 
purchasers had dealt with the grain in the 
ordinary course of business. Under such 
circumstances as these, a Criminal Court 
ought to hesitate a long time before making 
an order for restitution even if the goods 
. were still in esse. Where a question of 
bonafides and of title by purchase, or other¬ 
wise, clearly arises, the duty of the Criminal 
Court is to leave the complainant to his 
remedy in the Civil Court if he things he has 
one. But so far as I can gather from sec¬ 
tion 517, the jurisdiction of the Criminal 
Court is confined to an order attheconclu- 
... sion of the trial for the disposal of the prop¬ 
erty which has been stolen and which is 
before it in the criminal proceeding. It 
..need not be in the possession of the Court 
but it must be still capable of being ear¬ 
marked, and such an order can only be made 
at the conclusion of the trial and in the pre¬ 
sence of the purchaser of the commodity 
who has a right to be heard. According 
to the allegation made before me, which 
derives corroboration from what the 
• Sessions Judge has sud in his judgment 
dealing with an application which was sub¬ 
sequently made him, it appears that what 
has happened is this. After one trial of 
three of the thieves had taken place in the 
year 1921, and after a second trial of the 
fourth thief had taken place in midsummer 
1922, on the 17th of February 1923 a First 
Class Magistrate issued an order attach¬ 
ing other property of the applicants as 
•security, or by way of satisfaction, for an 
assumed liability of the value of the grain 
which they had purchased two years before 
in the ordinary course of their business, 
and it is alleged before me that moveable 
property of the applicants is now under 
attachment. Put, shortly, the action of 
the Magistrate may be summarised in this 
way that, it is equivalent, nor mere]}- to 
hearing and adjudicating, but also to issu¬ 
ing execution upon a judgment in a suit 
for damages in favour rf some body or 
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another, who is not before him, against 
somebody else who had no notice of the pro¬ 
ceeding. Such a proceeding has no relation 
as far as I can see to anything known to 
the law either in the Criminal or Civil Code. 
If it is possible to give itlegal terminology; 
it would appear that the order of attach¬ 
ment is equivalent to an order of an Exe¬ 
cution Court executing a decree f 0 r 
Rs. 855-8-3 as damages for a cause of 
action which I am unable to specify 
against a person who has never been sued 
and who was not even before the Court. 
If it be the fact that the order was made 
six months after the last trial that is suffi¬ 
cient to condemn it, but apart from that 
the proceeding seems to be absolutely 
unintelligible and to have no reasonable 
basis. I am quite unable to understand 
what the Magistrate thought he was doing; 
The Sessions Judge himself was obviously 
in a difficulty in applying any legal' phra 
seology to the proceeding, and he resorted 
to the convenient colloquialism in saying 
that the original owners of the mustard 
seed “ wanted their mustard back.” I 
have no doubt they did, but most people 
whose property is stolen want it back; 
or its price. That does not give a cause 
of action, and certainly does not give juris¬ 
diction under this section. I have taken 
the unusual course of dealing with the matter 
summarily because the petition which ought 
to have been supported by an affidavit, 
appears to state facts which are uncontra¬ 
dicted, and which are corroborated by the 
Sessions Judge's judgment. I am not 
surprised that the Sessions Judge felt 
himself incompetent to deal with the 
proceeding and got out of the difficulty 
by denying himself jurisdiction to in¬ 
terfere with; an ord-r, which had no juris¬ 
diction in its inception. I am willing to> 
listen to any representation which the 
District Magistrate chooses to make to me, 
or the Magistrate who made this order] 
if they find it worth while to pursue this' 
matter any further. No harm can be done 
by quashing the whole proceeding forth¬ 
with, because if this application is based 
upon any misrepresentation of fact L 
ci. u set aside this order and revi . the 
attachment, and if the Magistrate s jj.M.t 
in thinking that he can m ike chis order 
any time after the trial, there is no 


o ♦* 

t« - 



INDIAN CASES. 


4 « 


^ 7 lc 

CHOTE IAL MODI V. EMPEROR. 

reason why, on giving notice to the appli¬ 
cants, lie should not try and make another, 
though I do not suggest that he should 
do so. A copy of this order must be sent 
to the District Magistrate of Agra with 
a direction that no further proceedigs of any 
kind in relation to this attachment be 
permitted, and I direct that such property 
as has been attached be released from 
attachment. A further copy must be sent 
to the District Magistrate of Mainpuri 
and I suggest to him that he should call 
upon the First Class Magistrate who made 
this order to explain himself. If either 
of these gentlemen wish to submit any 
explanation to this Court, it may be sent 
to me and I will deal with it in due 
course, but 1 do not require this to be 
done because I think the whole proceeding 
was illegal and the less I hear of it the 
better. 

M. a. a. Proceedings quashed. 


PATNA HIGH COURT. 

Criminal Revision Xo. 206 01* 1923. 


May I, 1923. 

Present :—Justice Sir John Bucknill, 
CHOTE LAL MODI—Petitioner 



versus 

EMPEROR—Opposite party. 

Criminal P root dure Code {Act V of 1898), s. 476 
—Sanction for prosecution—Essential particulars 

_ Private non-judicial enquiry — Magistrate, whether 

can give sanction. 

Sanction must not be given to prosecute a 
person merely because an officer without proper 
judicial investigation or inquiry, is of opinion that 
such person ought to be prosecuted for some 
offence, [p.712, col. 2.] 

Where a private or a personal enquiry was con¬ 
ducted by a Magistrate on non-judicial lines without 
the recording of any evidence, without cross- 
examination and base! on unrecorded and irregular 
methods of taking testimony and as a icmltof 
such enquiry the Magistrate passed an order under 
section 476 of the Criminal Procedure Code for the 
prosecution of the accused : 

Held, that the Magistrate had no jurisdiction to 
make the order, (p, 711, col. 2.] 

Criminal levisinn from r.11 •order of the 
Deputy Magistrate, Monghyr, dated the 
3rd April 1923. 

Mr. G. C. Pal, for the Petitioner. 
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JUDGMENT. —This was an application 
iu Criminal Revisional Jurisdiction^ set 
aisde an order of the Deputy Magistrate 
of Monghyr, dated the 3rd April last, 
under which he ordered that the applicant 
should be summoned for prosecution in 
connection with an alleged offence against 
the provisions of section 182 of the Indian 
Penal Code. The circumstances under which 
this order has been made appear to me to 
be very unusual. The history of the matter 
is a somewhat lengthy one. The appli¬ 
cant's mother is a tenure-holder under the 
Darbhanga Raj in villageMatsumbhain the 
Monghyr District. A number of. persons 
are betaidars under the petitioner who looks 
after his mother’s properties. Now, it is 
admitted that there had been. some Ill- 
feeling of late between the petitioner and 
these betaidars. Suits under section 4 ° 
of the Bengal Tenancy Act for commuta¬ 
tion of rent were instituted and applica¬ 
tions under section 69 of the same Act 
for division of crops under the supervision 
of an officer of the Court were made. 
According to the applicant’s petition it 
is laid that, when the persons, who were 
ordered by the Court to go to the locality 
to cut the crops, arrived there, it was 
found that the crops had been cut and 
removed by the tenants. Now, on the 
27th February last the applicant filed 
a petition before the Sub-Divisional Officer, 
the gist of which was that he had himseli 
reaped the crops on his own khash lands 
and stored them in his own kliahhan , na 
he was afraid that the tenantry when 
he began to thresh his crops, might cause 
trouble, iu view of their previous action 
in removing the crops from the hetai lands 
before it was possible for the peons to arriv? 
so that division could properly be made 
between the applicant and the tenants. 
He, therefore, asked that a notice nngb 

be issued under section ^44 ?. r , clerlr ; g 
tenants not to eo to his khalihav during 

these' o per a ti on s f The Sub-Divisio. al Ma¬ 
gistrate, however. or< cred the Po. ice to 
make au enquiry, wl.icli they did; and, in 
their report, dated the 5 «i March they 
clearly came to the conclusion and informed 
the Deputy Magistrate that the allegations 
which had been made by the petitioner 
were substantially correct. Uponi this the 
Magistrate issued notice against both parties 
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under section 144 on the 9th March, and on 
the ifcth the applicant asked by a petition 
that he might be allowed to thresh out 
and remove such portion of the crops in 
his khalihan as were not claimed in any way 
by the tenants ; for one of the matters 
which was alleged by the tenantry appears 
to have been that some of the crops which 
were in the khalihan of the applicant in 
fact had come from their raiyati lands. 
On the 12th March the Magistrate, on the 
ground stated in an order of that date, 
ordered the Police to let the applicant 
remove that part of his crop from the 
khalihan which was not claimed by the 
second party but that the remainder was to 
be threshed and stored with a third person. 
Now., on the 28th March both parties 
appear to have filed their statements under 
the orders which had been passed on the 
gth in connection with the proceedings 
under section 144. The Deputy Magistrate 
then seems to have considered that it was 
desirable that he should make some local 
enquiry, for in his order-sheet he says: 

44 Petitions filed by parties. I will enquire 
locally at 8-30 A. m. on the 30th instant. 
Parties must produce their witnesses on 
the spot, hio adjournment will be given. 

I- suppose that what was contemplated 
by the Deputy Magistrate was that he 
would hold his Court at the actual locality. 
However, 0.1 the 30th, the Deputy Magis¬ 
trate was at the spot and entered upon a line 
of investigation which I can only think 
was irregular. He appears to have made 
a large number of personal enquiries. He 
does not seem to me, so far as I am aware 
and, so far as appears on the records before 
me, to have made any notes or kept any 
record of this evidence. There appears, 
so far as I know, to have been uo sort of 
cross-examination on the part of either 
party and, in short, the enquiry or hearing 
which was made, was not conducted in 
a judicial manner but merely, so far as I 
can understand. as a kind of personal 
investigation. At any rate, there was no¬ 
thing done which was required to be done 
under the procedure which is laid down 
for the conduct of any enquiry of a judi¬ 
cial nature. 

_ Now, there is no doubt that the Magis- 
^a.te took a. very serious view of the po i- 
tion. He gives in his order-sheet of the 
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30th March a long account of the enquiry 
which he made, and he, apparently, came 
to the conclusion that what has been said 
in the petition of the applicant of the 27th 
February was not altogether true. In 
fact, he remarks upon it as being false. I 
have pointed out that there had been so far 
as I can see, no sort of judicial enquiry 1 
but, notwithstanding this, the Magistrate 
thereupon ordered the applicant to show 
cause on the 4th April why he should not 
be prosecuted for an offence against the 
provisions of section 182 of the Indian Penal 
Code, that is to say, for having given, 
by nis petition, false information to the 
Magistrate himself, thereby causing him 
to issue the notice under section 144 for¬ 
bidding the second party from coming to 
the khalihan and thereby using his law¬ 
ful power to the injury of these persons. 
I must at once point out here that it appears 
to me that this decision which was come 
to by the Magistrate was based upon an 
arbitrary opinion and not upon any judicial 
enquiry or investigation. If he had made 
a locM inspection in a proceeding under 
the provisions of section 144 and had 
conducted the enquiry at the place (as it 
appers it was his intention so to do) under 
•the provisions of that section in a judicial 
manner, that is to say, by properly record¬ 
ing the evidence of the parties, giving oppor¬ 
tunities for cross examination and the like, 
and at the end of his investigation, had 
coine to the conclusion that the applicant's 
petition of the 27th February was of such 
a false character that it ought to form 
the subject-matter of a prosecution under 
the provisions of section 182 of the Indian 
Penal Code, it would then undoubtedly 
have been perfectly open for him, under the 
provisions of section 476 of the Criminal 
Procedure Code, to have sent the ca.se fdr 
•enquiry to another Magistrate and even 
to have sent the accused to such Magistrate 
in custody. But in view of the natqre 'of 
the investigation in which the Magistrate 
engaged it does not seem to me tint 
he had any jurisdiction to do what lie r’id 
at that time. In addition to this, I should 
also point out that he remanded tin appli¬ 
cant ii custody in default of the h >il for 
Rs. 500. 

The next thing which happened w.rs 
that on the 4th 1 April the applicant? she r/ed 
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cause why he should not be prosecuted 
under section 182 of the Indian Penal 
Code. The cause, so far as I c m see, appears 
to have been contained in a petition which 
was dated 4th April. This petition appears 
to comprise a somewhat pathetic attempt 
to show to the Magistrate that the Magis¬ 
trate's procedure had been irregular. He 
points out that he had had no chance 
to cross-examine these persons upon whose 
unrecorded statements the Magistrate had 
come to the conclusion that the applicant’s 
petition, of the 27th February was false, 
lie reitera ted the story which he had told 
before and hoped that the matter would 
be treated as a civil dispute. Iso notice, 
however, was taken of this petition b} the 
Magistrate who in his order-sheet simply 
remarks, “ The cause shown is not satis¬ 
factory. I have held a full and careful 
local enquiry. Even witnesses named by 
applicant as independent supported the 
opposite party. I am fully statisfied that 
the allegations in his petition dated the 
27th February were false and malicious. 
I, therefore, under section 476, Criminal 
Procedure Code, sanction his prosecution 
under section 182 ol the Indian Penal 
Code and send the case to Babu R. N. 
Pande for disposal.” This is the order 
against which an application was made to 
this Court and in connection with which 
a Rule was granted on the 16th ultimo 
by Mr. Justice Mullh'k and Mr. Justice 
•Macpberson. I do not consider that the 
circumstances under which the Magistrate 
came to the conclusion that he was jus¬ 
tified in thinking that the petition made 
by the applicant was, as he says, false 
and malicious, were circumstances under 
which he could judicially come to any 
such opinion . A private or a personal 
enquiry conducted on non-judicial lines 
without the recording of any evidence, 
without cross-examination and based upon 
such un-recorded and irregular methods 
o f taking testimony do not, in my opinion, 
justify any presumption such as that 
to which the Magistrate came. The pro¬ 
ceeding ol the 30th March appears to me 
to have beei very irregular. I have already 
pointed out what he should have done 
had he contemplated taking ?• v such steps 
to sanction a prosecution of tl is applicant. 

Now,.it is pointed out ttfiat at present 


no final order under section i44 ; of the CrL- 
minal Procedure Code has been passed at 
all. The order, however, for the sanction 
of the prosecution of the 3rd April will 
be quashed. 

With regard to the necessity for any order 
under section 144 it is no part of my duty 
to direct that any proceedings should take 
place thereunder. As to whether it-, is 
necessary that such proceedings should 
take place or not depends upon citcum/- 
stances connected with an apprehension 
of a breach of the peace as to which I am 
in no way concerned. But assuming that 
the condition still remains which existed 
before I take it that those proceedings 
under section 144 should be carried out 
to their completion ; but they should be 
carried out in accordance with law and not 
in such a manner as they were attempted 
to be carried out hitherto. If, as a result of 
such proceedings, or of another proceeding, 
properly conducted, it is thought that the 
applicant should be prosecuted for any 
kind of offence the matter can easily be 
arranged. But sanction must not be given 
to prosecute a person merely because an 
officer, without proper judicial investiga¬ 
tion or enquiry, is of opinion that such 
person ought to he prosecuted for scr. e 

0 ff K r ‘s e d. ft z. k.; Order ucordimfy. 
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OTJDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 305 of 1922. 

N .veniber 9, i 9 22 * 

Present:— Mr. Dalai, A. J- C ' ■ 
M AH ADE O —Accus ed—App ele ant 

versus 

EMPEROR—Complainant— 

respondent. 
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Deceased was in the habit of going away from 
her husband's house though she was not iU-treated 
there One day the husband, on having heard 
that she was running away from the house, follow¬ 
ed her to a grove and tned to persuade her to 
accompany him back home but she refused and 
pave him foul abuse, He thereupon struck her 
%ith a chopper which he happened to carry at 
the time, but which he had not taken with him 
with the intention of hitting her, and caused her 

Held, that, in view of the circumstances of an 
Indian household, where the wife is expected to 
obey and respect her husband the conduct of the 
wife amounted to grave and sudden provocation 
within the meaning of Exception I to section 300 
of the Penal Code. and as the accused had not carried 
the chopper with an intent to hit but merely 

accidentally,the case was one of cuJpab.e hoim( -J c ^ 
not amounting to murder under section 304 of the 

’Penal Code. t ,, G 

Appeal against the order of the Ses- 

sions Judge, Sitapui, dated the gth Sep- 

tember 1922. , . „ . 

Mr. H. C. Dutt, for the Appellant. 

The Government Pleader, for the Crown. 
JUDGMENT.— Mahadeo Brahman, about 
22 years of age, has appealed from his 

conviction under section 3 02 * 

Penal Code, for causing the death ot 
his wife. It is admitted that he killed 
his wife and what the learned Counsel 
has urged is, that the offence falls 
under section 304, Indian Penal Code 
and not under section 302 under which 
section the learned Sessions Judge has 
convicted the prisoner. The learned 
Counsel has very rightly accepted the 
findings of fact arrived at by the lower 
Court. The learned Sessions Judge 
found that the appellant did act under 
provocation and that the provocation 
was sudden but in his opinion it was 
not "rave such as to bring the appel¬ 
lant’s action under Exception 1 , to sec¬ 
tion 300, Indian Penal Code. 

The facts as found by the learned 
Judge are, that the wife was in the 
habit of going away from the appellant s 
house though she was not ill-treated, 
there. One day at noon the appellant 
somehow heard that his wife was again 
running away from home, so he iollowed 
her to a grove. Unfortunately, he happon- 
ed to carry a chopper at the time, llie 
learned Judge was of opinion that the 
appellant did not take the chopper 
with the intention of hitting his wile, 
but it so happened that he was doing 


r 


some work in the field which required 
the use ot a. chopper. The learned 
Judge has also believed that when the 
appellant came up with his wife in the 
grove he tried to persuade her to accom¬ 
pany him back home but that she refused 
and gave him foul abuse whereupon 
the appellant struck her with the gandasa. 
Having regard to the unfortunate habit 
of the°woman of running away from home, 
the foul abuse given by her to a young 
husband, who tried to take her back 
home, was in my opinion grave provoca¬ 
tion. The circumstances oi an Indian 
household where the wife is expected 
to obey and respect her husband should 
also be considered in weighing the nature 
and amount of the provocation given 
by the foul abuse to her husband by 
his wife. The woman was in an advanced 
stage of pregnancy and it appears from 
the medical evidence that at. least three 
blows were struck her. This was cruel 
conduct but the learned Judge has believ¬ 
ed that the accused had a chopper 
in his hand at the time accidentally and 
not with an intent to hit. Having re¬ 
gard to all these circumstances, I alter 
the conviction to one under section 504, 
Indian Penal Code. The appellant acted 
in a cruel and merciless manner but 
hating regard to his youth I reduce 
the sentence to rigorous impiisonment 
for eight years. 

z k. Sentence reduced. 


PATNA HIGH COURT. 

Crim nai.Reference No. 66of 19. 2, 

November 7, 1923. 

Present: —Just.ee Sir B. K. Mullick, Kt., 
and Justice vSir John Bucknill, KT. 

JHARU UAL— Petitioner 

versus 

Mahanth MADAN DAS— Accused. 

Criminal Procedure Code (Act V of 18981 , 55 . 

4^9 -—Penal Code ( Act XL V- of i860), s>. 
408, 471 —Bihar and Orissa Public Demands 

Recovery Act (IV of 1914), sa ^ e under — Appii- 
cation to withdraw surplus money — Forgery— 
Sanction, whether necessary—Revision — lx 1 /. J. j.. t, 
-whither car restrain subordinate from 

trying accused person. 

A certain mahal was sold by a Collector lov 
arrears oi Road Cess under the Bih'U aaui Oiisbtt 
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Public Demands Recovery Act, and after 
paying the Government demand a surplus was 
lying in the Collectorate to the credit of the cer¬ 
tificate debtors. A mukhtar subsequently 
filed a mukhatarnama purporting to have been 
executed in his favour by all the co-sharers in 
the tnahal and withdrew the amount in deposit. 
Complainant, one of the co-sharers, lodged a com¬ 
plaint before a Magistrate that the accused, the 
other co-sharers in the tnahal, had forged his name 
on the mukhtarnama and praying that process 
should issue against them for offences under sections 
4 68 and 471 of the Penal Code. The Magistrate 
issued process against the accused and the latter 
moved the High Court in revision to quash the 
proceedings on the ground that the sanction of 
the Certificate Officer under section 195 of the Cri¬ 
minal Procedure Code had not been obtained 
for the prosecution of the accused: 

Held, (1) that the certificate proceedings had 
terminated after the sale of the property and the 
deposit of the money and that thereafter it was 
open to any ministerial officer of the Court to 
return the surplus money to the persons entitled 

under proper safeguards; 

■ M that the application to withdraw the money 
was not made to the officer entrusted with the 
custody of the surplus sale-proceeds in his capacity 

as a Court’ , .. 

. \ that, therefore, no sancton under section 

iqs of the Criminal Procedure Code was neces- 
_oYv fof the prosecution of the accused. 

Section 439 of the Criminal Procedure 
Code docs not authorize the High Court to 
direct a subordinate Court to refrain from trying 
afi accused person against whom it has issued 

'^Criminal reference made by the Sessions 

Tudee Purnea, dated the 8th August 1922. 

. - Mr ' K. N. Chaudhury (with him Mr. 
5 P. Sen), ior the Petitioner. 

Mr H. L. Nandkeolya (Assistant Govern¬ 
ment Advocate), for the Crown. 

JUDGMENT. 

Mullick, J.-Mahanth Madan Das and 
his wife -and the pet turners. I liar u Lai 
„ n d Baijnath Chowdhury were co-sharers 
\ n .Mahal Amirpur Hardas which was sold 
bv the Collector ot Purnea for arrears 
o? Road Cess under the Public Demands 
Recovery Act and after paying the Govern¬ 
ment demand a surplus oi Rs. 126 was lying 
in deposit in the Purnea Collectorate to 
the credit ot the certificate debtors. On 
the 5 th Sep tern oer 1921 a mukhtar 
named BasdeoNaram filed a mukhtarnama 
purporting to have been executed in his 
favour by all the debtors including Madan 
Das and his wife and he drew out the 
whole amount of Rs. 126 from theCollector- 

<ite On- the 12th June 1922 Madan 
Das lodged a complaint before the Magis- 
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trate of Purnea, stating' that Jharu Dal 
and Baijnath had forged his name and' 
that of his wife on the mukhtarnama and 
praying that process should issue against 
them for offences under sections 468 and 
471, Penal Code. 

The Magistrate; after calling for a report 
from the Certificate Officer, issued process 
as prayed for. Thereupon Jharu Dal 
and Baijnath moved the Sessions Judge 
in order that the case might be referred 
to this Court under section 439, Criminal 
Procedure Code, and the Sessions Judge 
has done so on the ground that there being 
no sanction by the Certificate Officer under 
section 195, Criminal Procedure Code, 
for the prosecution of the petitioners the 
proceedings must be quashed. 

Apart from the objection that section 439 
does not seem to authorize the Court to 
direct a Subordinate Court to refrain from 
trying an accused against whom he has 
issued process, I think, on the merits, 
the present application must fail. The 
application of the 29th June 1922, was not, 
in ray opinion, made to the officer entrusted 
with the custody of the surplus sale-proceeds 
in his capacity as a Court. The certificate 
proceedings terminated after the sale of 
the property and the deposit of the money 
and thereafter it seems that it was open 
to any ministerial officer of the Court to 
return the money to the persons entitled 
under proper safeguards. The only pro¬ 
ceeding of a judicial nature which the 
Public Demands Recovery Act contemplates 
after the deposit of the money is an inquiry 
bv the Certificate Officer under section 32 
,2) where the certificate den tor disputes 
I, claim made by the certificate- 
holder to receive any amount which 
might be due to him under section 32 (1) 
(c). It does not seem that it was necessary 
for the mukhtar to institute any proceed¬ 
ing at all tor the withdrawal of the money. 

A verbal applicat on would have sufficed 
and in the presen tease the officer who direct¬ 
ed the refund of the money was not, 1.1 my 
opinion, acting as a.Court or disposing ot 
any proceeding required by the Act. 

In tlies2 circumstances, the sanction 
required by section 195 was not necessary 
and the reference cannot be accepted. 

BuehniU* J.~I agree. 

~ z k. ' *• Interference dechned. 
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MOHAMMAD YUNIS KHAN 0. GCI.AB; 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Application no. 109 

of 1923. 

April 17, 1933. 

Present: —Mr. Dalol, J. C. 
MOHAMMAD YUNIS KHAN— Accused• 

—Applicant 
versus 

GULAB AND another-Complainants. 

Criminal Procedure Code ( Act V of 1898), s.526 
_ Transfer of case—Suspicion in mind of accused . 

A Magistrate, in the discharge of the multifa¬ 
rious duties of his office, has to perform a very 
large number of extra-judicial functions and in 
the discharge of his executive duties, he may be 
compelled to act in a way which would raise a 
suspicion in the mind of an accused person 
that he is not likely to get justice when the 
Magistrate came to enquire into a particular 
matter judicially. In su«.h a case it is advisable 
that the judicial trial should be held by another 
Magistrate. 

Application for transfer of cose under 
section 526, Criminal Procedure Code, 
from the Court of the Sub-Divisional 
Officer, Molihabcd, Lucknow. 

Mr. H. C. Dutt, for the Applicant. 

The Government Pleader, for the Crown. 
JUDGMENT - There ore certain pro¬ 
ceedings pending against the applicant, 
Muhammad Yunis Khan, under section 
107 of the Code of Criminal Procedure 
in tiie Court of B. Jhumak Lai, Sub- 
Divisional Officer, Molihabad. This is .an 
application of Mulia.mmad Yunis Khan 
for the transfer of the proceedings to the 
Court of some other Magistrate. No appli¬ 
cation was first made to the District Ma¬ 
gistrate because it was under his orders 
that the case was re-transferred to theCourt 
of B. Jhumak Lai. There are various 
allegations in an affidavit filed by one 
Bhikna.ri Singh on behalf of the applicant, 
.ns is usuo.1 in such cases, all kinds of sus¬ 
picions have found expression in it. It is 
not necessary to enquire as to their truth 
be avse the forceful explanation sent to 
this Court by B. Jhumak Lai makes it 
clear that the trial had better be held by 
some other Magistrate. A Magistrate, in 
tne discharge of the multifeiious duties of 
ais office, has to perform a very large number 
of extra judicial functions and it may so 
happen that, in the discharge of his execu¬ 
tive duties, lie may be compelled to^ ' ct 
in a way which would raise a suspicion 
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in the mind of an accused person that he 
was not likely to get justice when the Ma¬ 
gistrate came to enquire into a particular 
matter judicially. Jt is certain that the 
Magistrate of the experience and capacity 
of B. Jhumak Lai would keep the two 
portions of his auties entirely distinct and 
would not permit any information gained 
by him outside the Court to influence 
him in a judicial trial. At the same time, 
when an occasion has arisen to give an 
accused person grounds for suspicion, it 
is advisable that the judicial trial should 
be held by another Magistrate, specially 
where such. Magistrates are easily available 
as in Lucknow. B. Jhumak Lai himself 
transferred the proceedings from his Court 
to that’of Munsiii Mam nun Hasan Khan 
and in his explanation he riehtly indicates 
a desire that the proceedings had better 
not be held in his Court. This is a proper 
position to take up such as I myself would 
have taken in his place. 

I transfer the proceedings for trial to 
the Court of Munshi Mamnun Hasan 
Khan, hirst Class Magistrate, of Lucknow, 
or to his successor, if he should be trans- 
ferred. 

m. d. j. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 554 of 1922. 

January 10, 1923. 

Present : —Mr. J ustice Daniels. 

MATA PALAT and others — Applicants 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ( Act V of 1898), 
ss. 203 437 —Complaint dismissed without notic0 

to accused—Further enquiry—.Order of, dismissal , 
whether can be set aside without notice . 

Where a complaint has been dismissed under 
section 203, Criminal Procedure Code, without 
notice to the accused, the order of dismissal may 
also be set aside without notice to him. 

Angan v. Ram Pitbhan , 18 Ind. Cas. 146; 10 
A. L. J. 531 ; M Cr. L. J. 2; 35 A. 78, followed. 

Criminal revision- from an order of the 
District Magistrate, Jaunpur, dated the 
14th October 1922. 

Mr. A. P. Dube, for the Applicants. 

The Government Pleader, for the Crown. 

JUDGMENT. —These applications arise 
out of the same riot in connection with 
which Appeal No. 819 has just been dccidea. 
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A cross-complaint was filed by the party 
who were accused in that case. It was 
dismissed under section 203. In his judg¬ 
ment in the riot case the learned Sessions 
Judge came to the conclusion that the cross - 
complaint should not have been dealt with 
so summarily and asked the District Magis¬ 
trate to set aside the order of dismissal. 
The Magistrate upon this did set aside the 
order of dismissal, and it is against this 
order and that portion of the Sessions Judge's 
order which refers to this matter that the 
present applications are filed. 

The applicants’ complaint is two-fold. 
Firstly, they say that if the Sessions 
Judge wished to take action he should have 
set aside the complaint himself instead of 
asking the Magistrate to do so. In the 
second place, they say that the order of 
dismissal should not have been set aside 
without notice to them. 

As regards the first point, I am, to some 
extent, in agreement with the applicants, 
but I do not think that this is a sufficient 
reason for setting aside the order which 
has been passed. 

As to the second point, there are several 
rulings of this Court and of other Courts, 
e.g.y Angan v. Ram Pirbhan (1) that 
where a complaint has been dismissed 
under section 203 without notice to the 
accused the dismissal may be set aside 
without notice to the accused. On the 
whole, lam not prepared to interfere and I 

reject the applications. 
k. s. D. Applications rejected . 

(i) 18 Ind. Cas. 1461 10 A. L. J. 53* I *4 Cr * 

L. J. * 5 35 A. 78. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 337 of 1923. 

June 14, 1923. 

Present; —-Mr. Justice Ryves. 

JAMALUDDIN and others—- 
Accused Appellants 
versus 

EMPEROR— Opposite Party. 

First Information Report, nature andvalue of 
—Contradictory statement on oath — Court, whether 
can rely on report for conviction. 

The First Information Report in a criminal 
case is not substantive evidence of the facts re¬ 
corded therein and cannot serve as the basis of 
a conviction. 


It is not legitimate for a Court when wit¬ 
nesses tell a different story in the witness-box 
and contradict the report made by them to 
discard the evidence given on oath and to rely 
on the report. 

Criminal appeal against an order of the 
Sessions Judge, Shahjah .npur, dated the 
23rd of March 1923. 

Mr. Nehal Chand, for the Appellants,'. 
The Government Pleader, for the Crown. 
JUDGMENT. —That a riot took place 
about sunset in the village of Rawatpur 
on the 22nd of January last in which one 
■Abid Ali unfortunately was fatally injured 
is e>tiblished beyond doubt. Ten men 
were seiit up for trial under sections 147 
amd 304 of the Indian Penal Code to the 
Court of Session at Shahjahanpur. The 
learned Judge has convicted three of them 
and these have appealed. The learned 
Julge has come to the definite conclusion 
that the evidence on both sides is wholly 
unreliable. He says: "as the witnesses 
on both sides are unreliable there remains 
only the reports on which to base any defi¬ 
nite conclusion." This is not a legitimate 
use of a First Information Report. Such 
reports are not substantive evidence of 
the facts recorded in them and a conviction 
cannot be based on a report. They can 
be used to corroborate the witnesses 
who made them and are of value as 
showing that they told the same story 
at the first possible occasion. If they 
told a different story in Court, the First 
Report can be used to contradict them 
or discredit their testimony. But it is 
not legitimate for a Court when witnesses 
tell a different story in the witness-box 
and contradict the report made by them 
to discard the evidence given on oath and 
to rely on the report. The result probably 
is that there has been a miscarriage of jus¬ 
tice in this case, but that is not the fault 
of the Court but of the complainants them¬ 
selves and their witnesses. If they choose 
to suppress the real facts and give false 
evidence in order to implicate their 

enemies, the only result is that persons 

who are probably guilty have to be 
acquitted. I allow the appeal, set aside 
the conviction and sentence and direct 
the appellants to be released. 

K s D Appeal allowed. 
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PATNA HIGH COURT. 

Criminal Revision Petition No. 321 

of 1923. 

June 19, 1923- 

Present: —Mr. Justice Macpherson. 
RITLAL SINGH and another— 
Accused —Petitioners 
versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of i860), ss. 149. 3*6 
— Acquittal on charge under s. 326 read with 
s. 149— Accused separately tried under s. 326 
— Conviction, whether legal. 

Petitioners with nine others were charged with 
an offence under section 326, read with section 149, 
of the Penal Code, and acquitted, but the peti¬ 
tioners on being separately charged under section 
326 were convicted and the conviction was up¬ 
held by the Sessions Judge. They applied to 
the High Court in revision: 

Held, that although in the previous case the 
• petitioners were acquitted owing to the fact that 
Hie elements constituting a not had not been 
established, nevertheless, inasmuch as they had by 
using cutting weapons caused grievous hurt in 
circumstances to which the right of private 
defence of property did not extend, they were 
rightly convicted in this case. 

Patali Singh v. Emperor, 47 Ind. Cas. 73; 
(1918) Pat. 288: 5 P. L. W. 157: 19 Cr - L. J- 8 77 » 
distinguished. 

Criminal revision from an order of the 
•Deputy Magistrate, Gaya, dated the 12th 
April 1923. 

Messrs. K. B. Dutt, B. P. Jamuar and 
.G. C. Pal, for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—This is an application in 
'revision on behalf of two accused who 
have been convicted by the Deputy Magis¬ 
trate of Gaya under section 326 of the 
Indian Penal Code and sentenced to six 
months’ rigorous imprisonment and whose 
convictions and sentences have been up¬ 
held on appeal by the Sessions Judge with 
the addition of an order under section 106 
of the Code of Criminal Procedure. 

The petitioners with nine others were 
charged with an offence under section 
326, read with section 149, of the Indian 
Penal Code and acquitted. The petitioners 
Were, however, also separately charged 
under section 326. The contention on 
their behalf is that, upon the findings of fact 
arrived at by the Sessions Judge, they arc? 
-entitled to acquittal of the charge under 
section 326, since the witnesses on whose 


t estimony they have been convicted, have 
been disbelieved in respect of their evi¬ 
dence tending to establish the charge under 

section 326, read with section 149, of which 
they have been acquitted. 

The case for the prosecution wss that 
Jamuna Prasad Singh was irrigating his jagir 
land at spot A when the accused, who are 
servants of the Tikari Raj came up in 
a mob of ten to fifteen armed men, of whom 
the two petitioners carried swords, directed 
him to desist as they would take the water 
to Punawan ; when he refused he received 
a sword blow on his right arm from Ritlal 
Singh and ran away pursued by the mob 
•who surrounded him in Jugdeo Singh’s 
field, a rassi southwest of the jagir land ; 
their he was struck by the accused with 
their swords, by Tiloki on the left arm end 
by Ritlal on the head, end then the whole 
mob assaulted him with swords and lathis 
till he was unconcisous ; on recovery of 
consciouness he sent for his brother 
Shiunandan whom he directed to inform 
at the thana. Shinandan lodged the First 
Information. The medical witness proved 
twelve injuries of which no less than five 
were incised wounds of a severe nature, 
and there can be no doubt that these 
injuries constituted grievous hurt with 
a cutting weapon. 

The Magistrate found that the alleged 
motive was not quite convincing and that 
the alleged common object of the un¬ 
lawful assembly was, therefore, not made 
out and accordingly the charge under sec¬ 
tion 140 failed. But he found that the 
assault probably took place in connection 
with a parti field closed to Jagdeo’s field 
of which the Raj had obtaind possession 
through the Court, and that Jamuna 
was unarmed and the brutal assault on 
him witli cutting weapons by the peti¬ 
tioners in Jagdeo’s field after he had left 
the disputed land, negatived any defence 
of right of private defence of property, 
which could not in the circumstances have 
necessitated such severe injuries with cut¬ 
ting weapons. 

The learned Sessions Judge found t * 1 
the i Juries were not fabricated a: .d I e- 
lieved that the occurrence took place sub¬ 
stantially in the manner described by the 
prosecution, having arisen out of some 
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pute as to irrigation the nature of which 
was not convincingly established. He 
found that the accused took part in the 
attack upon Jamuna and had no right of 
private defence when the latter had left 
the parti land, even on their own 
case (which he doubted) that the dispute 
related to the parti land near Jagdeo’s 
field. Front the weapons used by the 
petitioners and the injuries inflicted, 
clearly more force had beer* used than 
was necessitated by the nature of the case, 
especially as the thana was only a mile 
distant. 

On behalf of the petitioners reliance is 
pi iced upon the case of Patali Singh v. 
Emperor (i). But that case is distinguishable 
since there the story for the prosecution had 
bee a disbelieved in its most essential details. 
Here such is not the case. Though 
the evidence for the prosecution does 
not establish the precise nature of the irri¬ 
gation dispute or the precise place where 
the dispute took place and,therefore, the 
charge of rioting has failed, nevertheless 
it has been satisfactorily established 
that the petitioners, using cutting 
weapons, voluntarily caused grievous 
hurt to Jamuna in circumstances to 
which the right of private defence 
of property, whether a right of irri¬ 
gation or parti laud, could not possibly 
extend. The Appellate Court has accepted 
the complainant’s testimony corroborated 

as it is by the First Information. That 
testimony is sufficient to establish the 
c i'.rgeunder section 326of the Penal Code. 
This disposes of the matter in revision, 
but perusal of the record leads me to the 
further conclusion that if the case had come 
before me on appeal, I should have found 
myself in complete agreement with 
the findings of fact of the learned 
Sessions Judge in respect of the conviction 
now under consideration. 

Tne sentence being light this application 
Luis and is dismissed. The petitioners must 
surrender to serve the unexpired portion 
of their sentences. 

k. s. D.& z. K. 

Application dismissed. 

(1) 47 Ind. Cas. 73; (1918) Pat. 288; 5 P. L. W. 

1571 K 9 Cr. k. J. 877. 
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01) DH JUDICIAL COMMISSIONER'S 

COURT. 

CRIMINAL APPLICATION No. 23 OF 1923. 

April 17, 1023. 

Present Mr. Dalai, J. C. 

BALDA PASI- COMPLAINANT 

versus 

to. NASIR AU KHAN-Accused. 

Criminal Procedure Code ( Act V of 1898), s 
203 —Complaint against Police Officer—Enquiry 
— Procedure . 

Where a complaint is made against a Police 
Officer it should be enquired into with care and 
every opportunity given to the complainant to 
prove his complaint. If the complaint is false the 
Magistrate has considerable poweis of granting 
compensation by inflicting a fine on the com¬ 
plainant and of prosecuting him for perjury, 
[p. 719, col. 1.] . c 

Crimii al applicat 01 against the order or 

the Sessions Judge, Lucknow, dr ted the 
19th December 1922, upholding the order 
of dismissal, dated the 8th December 1922, 
of Officiating Sub-Divisional Officer, 
Ma lib a bad, Lucknow. 

Mr. H. C. Dull, for the Applicant. 

The Government Pleader, for the Crown. 
JUDGMENT.— A complaint presented by 
Baida Pa si to the District Magistrate of 
Lucknow has been dismissed by a Sub- 
Divisional Officer of Malibabad. As the 
complaint was against a Police O-ncer 
the complainant was under the impression 
that the sanction of the District Magis¬ 
trate for the prosecution was nc.tss-ry 

under section 197 of tbe Co . de °{ 
Procedure, and the complainant also d 
sired the trial to be held by the Drstnct 
Magistrate On the same date the 5 * a 
Kerii the District 

f« S enquire'” 0 The 2 learned Government 
Pleader tokos this order to be one 

i ^ be- 

transferred the case under section 192 
r^f the Code The words ‘ tor enquiry 
^ indicate that the D strict Magistrate 
ordered an enquiry under section 202 o 
the Code of Criminal Procedure but I 
shall accept the position taken up by tbe 
Government Pleader. 
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In my opinion, however, the Sub-Divi¬ 
sional Officer has dismissed the complaint 
on insufficient grounds. To begin witn, he 
has not even taken, the trouble of making 
a memorandum of the complainant s state¬ 
ment in English. The vernacular record 
was made during two days and the 
Sub-Divisions 1 Officer must have trusted 
to his memory to remember on the 8th 
of December what the complainant had 
stated on the previous day. The reasons 
given by the Sub-j_>ivisional Officei for 
dismissine the complaint are:— 

(1) That o relative of the complainant 
was bound over (not convicted as the Sub- 
Divisionil Officer puts it) under section 
7 .io of the Code of Criminal Procedure. 

(2) That the complaint was lodged 
eleven davs after the occurrence; 

(3) ■ that, t.ie delay has not been 
accounted for, and 

(4) that the allegations in the com¬ 
plaint are ver\' serious. 

- He sums up by saying: " I am not pre¬ 
pared to accept any complaint under such 
circumstmces.' 'It follows that, wherever 
these circumstances occur, the Magistrate 
of the Trial Court would never listen to a 
complaint, however well-supported it may 
be. I am not prepared to accept this 
conclusion. Wffien a complaint is made 
against r Police Officer it should be en¬ 
quired into with ca.e and every opportunity 
given to the complainant to prove lus 
G:mplaint. If the complaint is false the 
Magistrate has considerable power of 
grant ng compensation by inflicting a fine 
on the complainant and of prosecuting 
him for perjury. 

I set aside the order which has been 
passed under section 203 of the Code 
of Criminal Procedure, and return the 
case to the learned District Magis¬ 
trate with a request that a serious 
enquiry may be made into the com¬ 
plaint by some Magistrate other than 
the Magistrate who passed the order of 
8th December 1922. 

z k. Order set aside . 


PATNA HIGH COtJfcT. 

Criminal Revision No. 264 of 1923. 

June 8, 1923. 

Present: —Mr. Justice Foster. 

KIR AN SARKAR and another— 

Petitioners 

versus 

EMPEROR— Opposite party. 

Criminal Procedure Code ( Act V 0/1898), ss. 
248, 403— Complainant , absence of — Acquittal , 
effect of — Presence of accused, whether necessary. , 

The important matter for an order under sec¬ 
tion 247 of the Criminal Procedure Code is the 
presence or absence of the complainant. It 
cannot be said that the accused must either be 
present or must have been summoned to Court. 
[P- 720, col. 2.] 

An order under section 247 is a final order of 
acquittal which operates as a bar under section 
403 of the Code to the trial of the accused for the 
same offence, [p. 720, col.2.] 

In re Guggilapu Peddaya, 9 Ind. Cas. 253; 
34 M. 253; 9 M. E. T. 93; 12 Cr. E. J. 4 1 * 
followed. 

In re Muthia Moopan, 21 Ind. Cas. 159; 36 
M. 315; 14 Cr. E. J. 559» distinguished. 

Criminal revision from an order of tie 
Sub-Deputy Magistrate, Hazaribagh, dated 
the nth April 1923. 

Messrs. B. N. Mitya and S. N. Banerji, 
for the Petitioners. 

JUDGMENT. —The complainant, Eodha 
Man j hi, filed a criminal complaint on the 
2nd January 1923 against Kiran Sarkar 
and the order of the Magistrate was that 
the accused should be summoned under 
section 426 of the Indian Penal Code for 
the 23rd January. On that date neither 
party appeared. The complainant was ill 
and has since produced a medical certi¬ 
ficate to prove the fact; and the accused 
Kiran Sarkar had received no summons. 
The Magistrate thereupon recorded ail 
order of acquittal under section 247 of the 
Criminal Procedure Code. On the 17th 
February 1923 Eodha Manjhi filed a second 
criminal complaint on exactly the same 
subject-matter and ?gainst the same accused 
Kiran Sarkar as the previous complaint. 
The accused Kiran Sarkar appeared and 
filed a petition asking the Court to dismiss 
the complaint on the ground that he b d 
been already acquitted. The Magistrate 
rejected this petition, his reason being 
that Section 403 of the Criminal Pfcneedwre 
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Code can only come into operation when 
a person, has been “tried” by a Court and 
convicted or acquitted. The Magistrate 
expressed the opinion that the word “tried’* 
could only be applied' when an accused 
was brought before the Trying Court and 
put in peril of conviction. The accused 
Kiran Sarkar is now moving this Court 
in revision in respect of the order of the 
Magistrate refusing to apply section 403 
of the Criminal Procedure Code to his 

case. 

I have no hesitation in holding that the 
Magistrate’s order is incorrect. The ques¬ 
tion is whether Kiran Sarkar has been 
tried and acquitted, booking at Chapter 
XX “ Of the trial of Summons-coses by 
Magistrates” we see that it is headed by 
section 241. The following procedure 
shall be observed by Magistrates in the 
trial of Summons-cases.”' Sections 242 
to 246 certainly portray a trial of the nature 
referred to by the learned Magistrate where 
the accused appears, shows cause, the 
evidence is heard and he is either acquitted 
or convicted. But that is not the whole 
of the Chapter describing the procedure 
for the trial of Summons-cases. There 
are the provisions of sections 247 and 24S. 
In regard to these two sections I cannot 
understand how, either on the wording 
of the section or on general principles, 
it can be asserted for a moment that the 
accused must either be present or must have 
been summoned to Court. A complainant 
may come into Court even before process, 
has been served upon the accused # ancl 
withdraw the complaint or lie may imply 
a withdiawl by absenting himself, in 
both cases the only restraint upon his 
discretion in the matter is the genera 
control of the Court; the Magistrate: may 
refuse permission to withdraw, or if the 
complainant absents himself he may ad¬ 
journ the case without taking notice o£ 
the complainant’s abstention. On the 
other hand, the Magistrate may. and he 
would ordinarily, follow the wishes of the 
complainant, who it should be remembered 

is in a summons-case ordinarily the person 
hi charge of the conduct of the case. Here 
the complainant bod ha Man] hi had notice 
of the date and was in charge of the conduct 
of ills own case;, he did.not appear, and the 
Magbtaite, quite within hU Jurisdiction, 
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acquitted the accused. The fault in the 
argument of the learned Vakil who has 
opposed this petition is that he lays stress 
upon a matter which is only of secondary 
importance, if of any importance at all, 
namely, the presence or absence of the 
accused. The important matter for an 
order under section 247 of the Criminal 
Procedure Code is the presence or absence 
of the complai-ant. In my opinion the 
order under section 247 is a final order of 
acquittal which operates as 0 bar 
under section 403 01 the Code. I am 
prepared to follow in this respect ^ In 
ve Guggilnpu Peddaya (1). Anotaer 
Madras ruling In yc Muthin Moopan (2) 
that has been quoted does not appear 
to me to be of much value for the decision 
of the present case. In that case the Mog s- 
trate had received a charge-sheet from the 
Police recommending proceedings under 
section 107 of the Code of Criminal Pro¬ 
cedure and he endorsed the charge-shee 
with an order acquitting the accused. 
When a second proceeding was instituted 
the parties quite incorrectly appealed o 
the terms of section 403 of the Code which 
in fact has no bearing on proceedings under 
Chapter VIII. But in that judgment there 
is a remark that neither an order of dis¬ 
charge nor of acquittal can properly be made 
in a case where the accused has not been 
directed to appear at all. In the present 
case the accused had been directed to op- 
pear in the order passed upon the comp Jid. 
The order had certainly not reached the 
accused but. as I have shown before, that 
is not necessary where the Magistrate pro¬ 
ceeds under section 247 or section 248 

1U The petition is allowed, the ° xd * t ° as ^ 

of section 4°3 ot case vv iH 

Code. The proceedings m this case 

be quashed. Petition allowed. 

§ % ?nd & £s i 53 ; 34 *. -53; 9 M. I,. X. 93; 

I2 (2 , ai Ind'cas. 159; 3 * M. 315; H Cr - 
J. 559. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 239 or 1920. 

March, 29, 1923. 

Present: —Mr. Justice Piggott 

r.nd Mr. Justice Walsh. 

Lala FAKIR CHAND alias KULLO 
MAE - Plaintiff— Appellant 

versus 

NANQG RAM and others—Defendants 

—Respondents. 

Registration Act (XVI of 1908), s. 17 (1)7— 
Writing off large sum in consideration of transfer 
of immoveable property—Will whether compul¬ 
sorily registrable — Joint Hindu family — Partner¬ 
ships-Inference — Contract Act (IX of 1872), 5. 
253 (10)— Minor —De facto trustee, transactions by 
— Execution proceedings by minor on attaining 
majority — Ratification . 

Where it was distinctly stated in a Will that 
Rs. 6,500 out of a partner's share of the part¬ 
nership assets were written off in consideration 
of the transfer by the other partner of his moiety 
share in a certain kothi : 

Held, that the document was an instrument 
which acknowledged the receipt, of payment of 
consideration on account of the assignment or ex¬ 
tinction of a right, title or interest in immoveable 
property of the value of more than Rs. 1 00 within 
the meaning of section 17 (1) of the Registration 
Act, and the non-registration of such a document 
made it inoperative in so far as is purported to 
affect those of the executants in respect of whom 
it was not registered, [p. 739. col. 1 ] 

In the case of a partnership between mem¬ 
bers of a joint Hindu family, a stipulation that 
the partnership will not be dissolved by the 
death cf any one partner is ordinarily to be in¬ 
ferred. [p. 740, col. 2 ] 

Where a minor on attaining majority conducted 
the execution proceedings of a decree obtained 
by the de facto trustees of his monies and obtained 
payment: 

Held, that this did not amount to a ratification 
and did not estop the minor from bringing any 
claims »vhich he may have against the trustees, 
[p. 742, col. i.] . . 

First appeal irom the decision ot the 
Subordinate Judge. Agra, dated the 17th 
June 1920. 

JUDGMENT. 

I. Review of pacts leading ur to 

The INSTITUTION OF THE SU T. 

Piggott, J.— The facts out of 
this litigation aiisc may be stated 
as follows. About the end of the 
year 1900 11.ere were living in dura 
four brothers, named Aaandi Li !, 
Nat a in Das, R-*.m Dayal and Sham I.al. 
After t ie death of tieir father in the pre- 
Celbig year there had been a. separation. 


accompanied by a complete partition of 
the joint family assets, between the 
brothers. This, again, was speedily followed 
by a business partnership between Anandi 
Lul and Run Narain. iSodeed of partner¬ 
ship was ever drawn up, but the two 
brothers undoubtedly re-united in business, 
while maintaining their status as separated 
Hindi's. Early in 1901 Anandi Lai .fell 
into ill health; reading between the lines 
of the evidence it seems fairly clear that 
he was suffering from consumption, 
and knew it. On May 29th, 1901, be drew 
up his last Will and testament, which was 
presented for registration two days 
later at his residcr ce in the City of Agra. 
It is admitted that this document (page 
A 23 of our record) was executed by Anandi 
Lai a id that the following persons signed 
it as attesting witnesses:—Narain Das and 
Run Diyal (two of the brothers), also 
Dwarka Das, Damodar Das, Makhan Lai; 
Ghasi Ram and Badri Das. The docu¬ 
ment begins by reciting the existence of 
a business partnership between the exe¬ 
cutant and Narain Das in four specified 
shops, in which the interest of Anandi 
Lai is ten-sixteenths and that of Narain 
D\s is six-sixteenths. It then declares 
that the heirs of the executant, both in 
respect of his interest in the aforesaid 
business and i 1 all his other properties, 
are his wife, Musa in me, t Charnel i, and his 
son Paqirn, now two months old. It then 
proceeds to create an elaborate trust for 
t ie benefit of the said Paqira, or paqir 
Cmnd, appointing as trustees Narain Das 
(the brother) and four of the attesting wit¬ 
nesses, namely, Makhan Lai, Damodar Das 
(“ who is my relative"), Dwarka Das 
and Ghasi Ram “ who is my old karinda 
and a very honest man in whom I have 
great confidence." The trustees are to 
see to it that the partnership business 
is carried 01 until Faqira attains majority 
and elaborate instructions are laid down 
for their guidance. Provision is made for 
contingencies which never in fact occurred, 
such as the premature death of Faqira, 
the adoption by Musammat Chauieli of 
another son, or the death of that lady 
herself. Musammat Charneli Likvsa month¬ 
ly allowance of forty rupee-, with a lump 
sum in the event of her desiring to go on 

pilgrimage; the ieiuaiuiug assets are tg bs 
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lield iii trust wholly for the benefit of the 
minor son. In no event, i ot even if paqira 
should die and no son be adopted Jn his 
place, shall Musammat Charneli “ have 
any power or right to interfere with my 
business in any way.” The executors or 
trustees may fill up vacancies in their own 
body caused by death. They are to see 
the business carried on‘‘with their advice, 
consultation and unanimity. They should 
watch and protect the whole of my prop¬ 
el ty, and no such measure should be 
adopted as may lead to the waste of any 
part of my money or property.” Only 
in certain specified eventualities are they 
empowered to dissolve the business part¬ 
nership. In the meantime they “ should 
keep defraying the expenses incurred 
in maintaining haqira ; my minor son, 
and imparting education, etc., and also 
the proper expenses incurred in marriages, 
funerals, illness, etc.” 
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There has been some little controversy 
before us as to how far the persons who 
signed this document as attesting witnesses 
are affected with notice of its contents. 

I think I may dispose of this point briefly 
and at once. O.i the pleadings and the evi¬ 
dence, as well as in consideration of the 
manifest probabilities of the case, I have 
110 doubt that the trustees or execu¬ 
tors named in the Will, when they attested 
this document, did so with full knowledge 
of the trust thereby created and of their 
own appointment as c* ecuturs: also, that 
by sibling it they i itended to signify, 
and did in fact signify, their own accept- 
aice of the trust. It is a more arguable 
point how far any of them, and more parti- 
culary Narain Das and Gbasi Ram, are 
bound, in virtue of their signatures, to 
an admission oi any recitals in the deed 
regarding the nature and extent of the 
partnership business, or of Anandi Lai's 
share in ti e same. I 1 ote, however, that 
the more material points, such as the de¬ 
signation and location of the four shops 
and the specifications of the shares of 
Anandi Lai and Narain Das, are admitted 
in the pleadings. The question of the 
accuracy of Anandi T.al’s assertion that, 
his personal share in the partnership capi¬ 
tal amounted to Us. 5^,000 the date 


of the Will, does not arise at the stage which 
the litigation has now reached. 

Anandi Lai died on the 13th October 
19 ji. It is alleged by the defendants 
to this suit that, in the interval, namely, 
oa the 27th June 1901, he and Narain Das 
executed, each in favour of the other, 

two uiregistered documents (Exhibits A 

and B, pages 25 and 26R) which materially 
modified the conditions of the partnership. 
The defendants are put to proof of these 
documents and the question whether the> 
have proved the same will be discussed 

in due course. 

In the month of October 190.5 Narain 
Das was on his death-bed, and he died 
oi the 23rd of that month. Two days 
previously he executed three documents 
around which the controversy in this liti¬ 
gation largely hinges: they were presented 
for registration by Narain Pas at his own 
residence in the City of Agra, on the 23rd 
October 1905, within about four hours 
of his death. They are marked txlubits 
C, F and E and are re-produced at pages 
R 27 to R 37 of our record. 


Two of these, viz., Exhibits F and E, are 

documents of which Narain Pas is the 
s jle executint, their execution is admitted, 
the controversy is as to their binding effect, 
if any, on the interests of Faqir Chan^. 
Their main importance lies in the 
that their drafting, execution andl regis 
tration formed part of the same transaction 
as resulted in the preparation and partml 
registration of the remaining document, 
inhibit C It will be convenient to ex 

’ t} ir ee documents at or.ee. Ex- 
hlbR e E eSed by Narain Pas alone, 

and duly registered in his name recites 
‘iu *- executant is the owner of a half 

share in a certain building in the City of 
s "f r the kithi of Mr. Campbell, 

A rfAnally purchased by him jointly with 
°h fbrotL? Anandi Lai. He relinquishes 
this moiety share to Faqira, minor ton ft 
MandiLal and owner of the other motet,, 
in lieu of a sum of Rs- 6,500 .for winch 
the executant has already received cm, 
upon a settlement of partnership uccol 
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between himself and the lawful guardians 
of the said minor. Exhibit F is the last 
Will and testament of Narain Das. It 
was undoubtedly executed by him and 
duly registered in his name under the cir¬ 
ca nstances already stated. It starts with 
tie dissolution of the partnership between 
himself and Faqira, treated as an accom¬ 
plished fact, the executant describing him¬ 
self as the sole owner of the seven snops 
i.ito which the partnership business appears 
to hive uow expanded. It recites that 
the executant leaves as his sole heirs his 
wile, Musammat Pisto, and his daughter, 
Miisamm'it Munni: it appoints as exe- 
citors to carry on the business for the 
beiefit of the said heirs three persons. 
O le is Ghasi Ram, the faithful servant 
whom Aaandi Lnl had already choseu 
as ore of the trustees under his Will, the 
other two are the surviving brothers, Ram 
Dayal and Sham Lai. Musammai Pisto 
is given authority to adopt a son after 
the testator's death. The executors are 
to c irry on the business, the control of 
wnich is vested in Rim Dayal and Sham Lai; 
bat minute directions are given in respect 
of a variety of matters, including the ap¬ 
portionment of the profits. It is laid 
down that the first charge on the net pro¬ 
fits is to be a deduction of ten annas per 
ceit. ia fivour of the legatees ; the balance 
is to be divided, one-fourth going to Ghasi 
Rim aid three-fourths to the executors 
for the benefit of the legatees. In one 
particular shop Dwarka Das and Ratan 
Lil are given an interest of a one-eighth 
share each in the profits, after the de¬ 
duction of ten annas per cent. ; while a simi- 
lir i iterest to the extent of three-sixteenths 
of the profits is created in favour of a ser¬ 
vant of the firm named Chhatar Hal. Pro¬ 
vision is made for the remuneration of 
these three men by monthly salaries in 
the event of the shops in which they are 
concerned being carried on at a loss; but 
there is.no similar provision in respect 
of Ghasi Ram. The provisions of the 
Will which, purport to affect the minor 
Faqira are important enough to be worth 
quoting textually:—“ I have to pay 
44*439 to Faqira minor on account cf 
theshareof AnandiLal in partnership busi¬ 
ness, and Rs. 2,000 belonging to Faqira 
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minor which Is with me for meeting the 
expenses of a dharamsala and I shall 
pay the same. If I fail to do so the 
s lid executors shall have power to take 
out of the funds of my business Rs. 44,439 
due to Faqira minor and purchase any 
property with the said amount. Lala 
Rim Dayal and Sham Lai aforesaid shall 
have power to keep the money in deposit 
with them so long as they do not acquire 
any property, to meet the expenses of 
Musammat Chameli, widow of Anandi Lai, 
and Faqira minor with the interest on 
the said money, to take a receipt from 
the executors of Anandi Lai when prop¬ 
erty is purchased and to look after the 
minor and the property. Lala Ram Dayal 
and Sham Lai shall keep in deposit with 
them Rs. 2,000 out of the fund of my 
business and Rs. 2,000 due to Faqira 
minor aforesaid, in all Rs. 4,000, and shall 
coitiaue to meet the expenses of the Joint 
dharamsala of me the executant and 
Anandi Lai/' 

I now come to the important document. 
Exhibit 0 . It purports to be a bilateral 
agreement for the dissolution of the part¬ 
nership referred to in the Will of Anandi 
Lil, and to be executed by Narain : Das 
on the one side and on the other by 
H ikhait L'll, Damodar Das, Ghasi Ram and 
Dwarka Das, the four remaining trustees, 
01 behilf of the minor Faqira, as well 
is by Musammat Chameli ‘‘as the guar- 
dim of her minor son Faqira." It begins 
with a statement of the partnership busi¬ 
ness, specifying the seven shops to which 
it had by this time extended, and speak¬ 
ing of the same as ‘‘ carried on in partner¬ 
ship with Anandi Lai, deceasea, whose son 
is Fiqira minor." It then continues:— 

I ne accounts of the said shops have 
now been examined and the partnership 
lias been dissolved. Rupees 52,939 
have, after allowing credit for the 
money for the construction of the 
dharamsala, been found due to Faqira, 
minor aforesaid son of Anandi Lai, and 

T, LaJa Narain Das aforesaid. Second Party 

became the owner of the entire business 
of the said shops, money dealings and all 
kinds of goods and articles In the shops/* 
The remaining executants, described as 
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the "First party” purport to acknowledge 
the receipt of this sa il of Rs. 52,939 
in full discharge of all claims on the part 
of the minor ii respect of his share in the 
partnership, according to the following 
detail:— 

( a ) Rs. 6,500 is credited back to N.train 
Das as the price of a moiety share referred 
to in the agreement, Exhibit C. 

(b) R . 2,oou arc to be |made over 
to Ram Pavel and Sham Lil 0:1 the under¬ 
standing that they will pay interest on the 
same at 6 per cent, per annum and appl> 
this interest to “meeting the expenses 
of the dharamsala." 

(c) Rs. 4 4,439 N.rain Das acknow¬ 
ledges to be hi deposit with himself, and 
he siys that lie will “purchase property" 
with the suu; withii tnree months. Untii 
t rs is 1 > le, ho.vever, this very considera¬ 
ble sum of money is to be deposited with 
Ram Dival and Sham Dll, and the docu¬ 
ment continues:—“The interest of the 
said m >nev shall continue to be accumulated 
and the expenses of Musammat Chained 
and the minor aforesaid shall be met there¬ 
from. L li Run Dival and Sham Lai 
shall be li able to look after the property 
which exist* at present or shall be purchased 
in future, the said mi lor and the business 
which liny be carried on in future." The 
result of t iese transactions, considered 
as a whole, 011 the position of Ram Dayal 
and Sham L .1 is peculiar. Under the 
Will of N iraiti Das they become the de facto 
managers of the partnership business. 
Out of the assets of that business they 

are to take Rs. 44,439 P lus Rs / 2 » 000 
and use the same at their discretion, pro¬ 
vided they keep up a cert a 1 dhiramsala 
and take over from the trustees all res¬ 
ponsibility for the mii..tena; ce of Mus- 
annn.it Chameli and her mh.or son. If 
ink and paper can do it, the trustees have 
divested themselves of all responsibility 
a id handed over their duties, along with 
the assets of the minor, to two brothers 
of Auaiuli Lai whom that gentleman, 
whatever may have been his reasons, 
had carefully excluded altogether from 
the provisions of his Will, Sham Lai tells 
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us in his deposition (page 71R) that, as a 
matter of fact, he used the deposit of 
Rs. 44,439 to start a shop under the name 
of “Chhatar Mal-Anandi Lai," which 
was closed after carrying on business for 
eight or nine years. Out of the profits 
of this shop he supported the minor ar.d 
Musammat Chameli, ana he holds to tl.e 
credit of Faqir Chrnd a balance now 
amounting t: Rs. 47,000 and Rs. 48.000. 

1 

II.—Institution of the Suit: Array 
of Parties : Their pleadings. 


Faqir Chand must have attained lr*s 
nujority sometime in the month of March 
1919. In May of that year he issued 
notices to his two survivii g trustees, 
Makhan Lai and Ghasi Ram, and to Nar.ak 
Rani, son of Narain. Das, in which he asked 
for an account of their dealir.es with tie 
partnership business in which he claimed a 
-sixteenths share in accorc’ai cc with ti e 
provisions of his father’s Will. He inti¬ 
mated, further, that he desired a dissolu¬ 
tion of the partnership and separate pos¬ 
session over liis own share in the neev mu¬ 
tated assets. He received very guarded 
replies, drafted and forwarded under leg? 1 
advice. The most significant Passage in 
these replies is to be found in the second 
paragraph of that sent in by Ghasi Ra ^'» 
which is to t ic following effect:— All 
the accounts of Lala Faqir Chand ivere 
settled with Musammat C..ameh, natural 
guardi mi and mother of the said La <• < 1 ir 

Chand, ha the lifetime of Lala Nr.rf.in Has, 
and she took all tl e accovi ts u < U <• 1 
nership was dissolved. The whole amount 
Sdt-ig interest etc., which v, stcund-due 
to L.!'. F-.qir Chare1 wr.s, cfosUcd with 

j ala Ram D.-.yal andShamL:a yropHtcjs 

Of the nr u of Chhater Mal-Ram DayM. 
•111(1 F qir Chand and his moll.er benefited 
by the s id sum ar.d set up even*. separate 
business with it.” The result was tie 

KSiution, on the 12th of July l 9 l 9 ,f 

the suit with which we are now concerned, 
lala Faqir Chand, as plaint.ff, imple^cs 
seven persons rs defendants. The 
tLr-e -ire Nanag Ram, described in the 

plai„t as alleging himself to be the a d op ted 
Ion of I,ala Narain Das, Musammat Piste), 
widow of the said Narain Das. and Mas - 
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amm.it Mohan Dei, his daughter, these 
three are impleaded as representing 
between them the entire estate of Narain 
D is. The fourth defendant is Ghasi Ram, 
impleaded as a trustee under the Will 
of Aiandi Dal and also as a partner m the 
firm. The next two defendants are Ram 
Diyal and Sliam Dal, impleaded as the 
de facto managers of the partnership busi¬ 
ness, and also as persons into whose hands 
assets of that business in which the plamtitt 
claims a share have actually passed. The 
remaining defendant is Da la Makhan Dal, 
the other surviving trustee. It is an ad¬ 
mitted fact that, besides Narain Das him¬ 
self, two other trustees, namely. Dwarka 
D.is and Damodar Das, had died prior 
to the institution of the suit. The plaint 
is a lengthy document and it does not 
seem to me surprising, under the circum¬ 
stances, that the plaintiff should ha\e 
spread his net wide and appealed to the 
Court in broad terms to give him such 
relief as might be found appropriate, after 
a complete investigation of the facts, an 

agiiist such persons as upon the facts 
sp ascertained might be found liable. Un¬ 
doubtedly, the plaint as drafted is, first 
aid foremost, a claim for dissolution of 
partnership and settlement of accounts 
b*twe3ii the plaintiff and the remaining 
partners. It is equally certain that the 
liability of Ghasi Ram, as trustee under 
the Will of Anandi Lai, is asserted and made 
pirt of the cause of action, while Makhan 
Dal is impleaded solely and entirely by 
re\s > 1 .,f his liability as a surviving ti ustce. 
Im further of opinio-., though 1 do not 
regard the point as material, that as against 
the heirs of Narain Das the plaint is so 
drafted as to claim relief against the es¬ 
tate of Narain Das, both on ti c ground 
of partnership in the business, and on 
the ground 01 that gentleman s position 
as one of the trustees. The pleadings ot 
th° first three defendants raised a ques¬ 
tion which is certainly not before us non 
in appeal. Mmammat Mohan Dei denied 
the adoption of Na n *g Ram mid r.pparent- 
ly wished to lave it put in issue at thus 
trial. So far as we are now concerned 
we take it as established, and not contes ?d 
by any pleadings now before us, that Nanak 
Rani was validly adopted by Musamtm, 


Pisto, widow of Narain Das, and that he 
is in fact, as he has asserted himself to be 
throughout this litigation, the heir of Narain 
Das and the representative of liis estate. 

In his written statement, as well as in that 
of Ghasi Ram, various pleas were taken 
of a more or less technical character, these 
defendants were obviously anxious to tie 
the plaintiff down to a suit for dissolution 
of partnership pure and simple, so that 
the suit might fail altogether in the event 
of the Court’s finding that the partnership 
had ceased to exist on some date in the 
year 1905. They made it a grievance 
that if the plaintih desired to enforce any 
linbiiitv against the trustees appointed 

in his father's Will, lie should 1 “1 
have impleaded the heirs or legal repre¬ 
sentative* of the deceased trustees. Da- 
modar Da* and Dwarka Das. Nanag Ram 
distinctly pleaded that the partnership 
was dissolved by the agreement Exhibit 
C of the 21st of October I 9 ° 5 > insisting 
on the fact that this agreement was entered 
into, not only with Mmammal Chameli, 
but with all the trustees other than Narain 
Das himself. He contended that this dis¬ 
solution of partnership was preceded by 
an honest and thorough examination of 
the accounts aid that the p! a ini iff was 
given his full share in the partner¬ 
ship .assets. In respect of that share 
it was pleaded that, although the original 
partnership between Anf.r.cli Da! end 
Nrrrin I)as had undoubtedly been en¬ 
tered into on the basis that the fonr.cr 
h-M ;• -hr re of ten -sixteen tl s ar.<! 

the latter or.c of six-sixteenth- only, 
this arraugemer t h.rd been modified 
bv t- c execution of the two docu¬ 
ments Exhibits A and B of the 27th 
of Tm e 1901 already referred to, in ac¬ 
cordance with which the shares of the 
partners had been fixed from that date 
at one moiety each. There was also a 
-ilea to the effect that the plaintiff had 
so benefited by the settlement embodied 
in. the agreement of the 21st of October 
1005, ai d approbated the same since 
|- e attained majority, that he was in sonic 
w ,, v estopped from attempting to go be¬ 
hind t K at settlement. The written state 
n \ e i t of Ghasi Ram follows much the 11 e 
hhie*. There has been some little argument 
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before us as to whether Ghasi Ram did 
or did not admit himself to have been at 
any time a partner in the business referred 
to in the plaint. I do not think there can 
be any real doubt as to the position taken 
up by Ghasi Ram. He never admitted 
having been a partner of the plaintiffs 
at any time, his case being that the part¬ 
nership in which the plaintiff was concerned 
came to an end in October 1905. But 
he did admit having become a partner in 
business with the heirs and successors 
of Narain Das from the date of that gentle¬ 
man's death, and I might add that it is 
obvious that he did become a partner 
under the terms of the Will of Narain uas. 
In one particular, the written statemet 
filed by Nauag Ram goes bevonu that of 
Ghasi Ram. The latter, in my opinion, 
distinctly pins himself down to the plea 
of a dissolution of partnership effected 
in the lifetime of biarain Das by the exe¬ 
cution of the deed. Exhibit 0 . The former, 
in paragraph 32 of his defence, does put 
forward as a sort of alternative pleading 
the allegation that any partnership exist¬ 
ing in the lifetime of Narain Das was, in 
any event, dissolved by that gentleman's 
death. Of the remaining defendants, Ram 
Dayal entered no appearance. Sham Lai 
filed a brief written statement, in which 
he alleged that lie, at any rate, had no con¬ 
cern in any business in which the plaintiff 
was ever a parti er, that the plaint dis¬ 
closed no cause of action as against him, 
that he h id kept full accounts of all monies 
entrusted to him for the benefit of the 
plaintiff, and that he was ready at any 
moment to pay into Court any sum of 
money which the Court might direct. 
I think I may fairly add in this connection 
that, although Ram Dayal entered no 
formal appearance, there are a number 
of pleadings on the record which show 
that he practically made common cause 
with Sham Lai and the two fought the 
case together. At one stage of the trial 
in the Court below these defendants offered 
to pay into Court a substantial sum of 
money which they admitted themselves 
to be holding in deposit on the plaintiff's 
account. At the last moment, however, 
the Counsel representing these defendants 
insisted that his clients would make no 
such payment into Court, unless the plaint- 
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iff were prepared to accept the same as a 
full and complete discharge of their lia¬ 
bility towards him. As the plaintiff, 
not unnaturally, declined to accept ary 
such condition, no deposit was ever mace. 
The last defendant, Makh an Lai, was even¬ 
tually exempted by the plaintiff from his 
claim. He went into the witness-box on 
the plaintiff's behalf and gave evidence 
of considerable importance to which I 
shall have to refer later. There has been 
no little controversy as to the credibility 
of the. evidence given by Makhan Lai, 
and it has been suggested that he 
has colluded with the plaintiff and made 
statement in the latter's favour, in return 
for the latter’s exempting him from liabil¬ 
ity in respect of any misconduct or negli¬ 
gence in the performance of his duties as 
one of the trustees. On this point I think 
I.might say at once that Makhan Lai, on 
his own showing, did so neglect his duties 
as a trustee that it would have been open 
to the plaintiff, as a matter of law, to hold 
him liable, in the last resort, for ary loss 
which the plaintiff might prove that he 
had suffered in consequence of such neglect. 
On the other hand, it is obvious enough 
that Makhan Lai, from the plain tiff's point 
of view, is not worth powder and shot. 
There is no reason to doubt that the de¬ 
fendants Nanag Ram, Ghasi Ram, Ram 
Dayal and Sh) am La! are in r position 
between them to make good to the plaintiff 
nn> sum which may be found due to him, 
and the latter had no adequate motive for 
pressing his case against Makhan Lai. 

What I have called the technical pleas 
sought to be raised by various defendants 
have no real force. As a matter of fact, 
in the conclusions at which I have arrived 
on the main issues of fact and of - law, the 
plaintiff has made out his case for relief 
by way of a decree for dissolution of part¬ 
nership and rendition of accounts; but in 
any case I think he was quite entitled, 
in one and the same suit, to claim relief 
either as a partner in a subsisting business, 
or in the alternative as against trustees 
who had played ducks and brakes with 
his interests durirg 1 is mil ority. Nor 
was he bound to implead the legal represen¬ 
tatives of the deceased trustees. Dr.modar 
Das ana uwarka Das. The liability oi. 
the trustees was joint and several and 
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the defeicUnt Nanag Rim was being im¬ 
pleaded principally on the allegation of a 
subsisting partnership, although his pos¬ 
sible liability os an heir in possession of 
the assets of a defaulting trustee was 
also included. The position of the de¬ 
fendants, Rani jL>nya! and Sham Lai, was 
certainly peculiar; but it arose naturally 
and inevitably out of the responsibilities 
which they took uoo i themselves in con¬ 
nection with the Will of Narain Das and 
the transactions which followed thereupon. 
If the plaintiff succeeds in making out 
his case that there had never been any 
dissolution in law of the partnership which 
subsisted between himself and Narain Das 
the position of these two defendants seems 
to me clear enough. As executors under 
the Will of N'rain Dens they virtually took 
over the entire assets of the partnership 
business and made themselves responsible 
for its management. They chose to open 
certain books of account, according to which 
the greater part of the business was carried 
on as a business in which the partners 
were Ghasi Ram and the heirs of Narain 
Das, three other employees of the firm 
being remunerated by way of a percentage 
on the profits earned by particular branches 
of the business. One shop was carried 
on in the building at Agra referred to in 
the exhibits as the kothi of Mr. Campbell. 
This the defendants elected to treat as a 
separate business, carried on for the benefit 
of I<aqir Chni d, alone, the capital of which 
was stated to be a specified sum and ear¬ 
marked as the separate property of this 
particular person. The plaintiff, however, 
supposing that he makes good his plea 
as to there having been no legal dissolution 
of the partnership, is entitled to go behind 
this artificial division of the partnership 
assets and to have all the shops carried 
on under the management of Ram Paye .1 
and Sham Lai, including the shop des¬ 
cribed as that of Chhater Mal-Anandi 
Lai in Mr. Campbell’s kothi at Agra, 
treated as branches of one and the same 
partnership business. As the defacto ma¬ 
nagers of this business, Ram Dayal ami 
Sham Lai are liable, along with Nanag 
Ram and Ghasi Ram, to render to the 
plaintiff true accounts of the same. As to 
any liability which might attach to these 
t\vp defendants in the alternative, that 


is to say, in the event of its being found 
against the plaintiff that the previously 
existing partnership was dissolved, either 
on the 2 1st of October 1905 by the execu¬ 
tion of the document. Exhibit C, or on the 
23rd o f October 1905. at the death of 
Narain Das, this question does not real¬ 
ly arise in view of the findings I propose 
to record on the main issues in the case. 
I am, however, clearly of opinion that, on 
any possible view of the pleadings, these 
two defendants were admittedly liable to 
the plaintiff for a sum of money stated by 
Sham Lai himself in his depositioi to be 
something between Rs. 47,000 and 
Rs. 48,000. This is the first case I have 
ever come across in which two defendants 

against whom relief was undoubtedly sought 

(at least in the alternative) by way of a 
decree for money, who admit themselves 
to be liable to the plaintiff for a large sum 
of money, have had the entire suit against 
them dismissed, merely on the ground 
that they had offered to pay that money 
into Court, but had eventually declined 
to do so except upon a condition which 
it was obviously impossible for the plaintiff 
to accept. 

The case went to trial in the Court below 
upon a multitude of issues, loosely framed 
and overlapping one another to such an 
extent that seven out of the thirteen 
issues were finally lumped together 
by the. Trial Court when it came to 
write its judgment. In substance, the 
learned Subordinate Judge has found 
that the agreements. Exhibit A and 
Exhibit B, of the 27th of June 1901, 
are proved, so that from this date Anandi 
Lai and Narain Dns became owners of 
the partnership business in equal shares, 
lie has found that the agreement, Exhibit 
C, of the 2 i^t of October 1905, was duly 
executed by all the persons who purport 
to have executed it, that it is binding on 
the plaintiff, that it operated as a dissolu¬ 
tion of the previously existing partnership 
a-d as a complete discharge, in favour of 
Narain Das and his heirs after him. in 
respect of all liabilities in connection with 
the said partnership. Curiouslv enough, 
as it seems to me. this fhidine has reverthe- 
less been qualified. The learned Subordi¬ 
nate Judge has held that the settlement - 
of accounts effected on the 21st of October 
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1905 was incomplete, in that it failed to 
take into account the profits for the last 
year of the partnership. He has held 
that the heirs of Iso rain Has (from the 
use of this word in the plural I presume 
that lie me n.s defendants Nos. I, 2 and 
3I are liable to render an account to the 
plaintiff from a date somewhat vaguely 
specified i 1 the decree up to either the 
21st or the 23rd of O.'tober 1905, the period 
indicted being app?.rat\t!v the last of the 
partnership. The Trial Court has further 
found, i \ the alternative, that if the pre¬ 
viously subsisting partnership was not 
dissolved on the 21st of October 
it came to an end two days later (October 
> ml, 1905), on the death of Narai 1 Has, 
bv operation of the principle of law em- 




of October 1905 avowedly proceeds ^ upon 
the basis that Anandi Lai and Narain Has 
were partners in equal shares on the date of 
Anandi Lai's death: it being admitted that 
the partnership was constituted on the basis 
that Anandi Lai held a ten sixteenths and 
Narain Das a s’x sixteenths share, the 
agreement of the 21st of October 19°5 f^ils; 
independently of any other considerations 
unless the contesting defendants can prove 
affirmatively that Anandi Lai had agreed 
before his death to an arrangement which 
reduced his share in the divisible profits 
to half. Moreover, it so happens that a. 
signature purpoiting to be that of the 
trustee Ha mo da r H s who is 0 brother 
of Miisamr/tal Cameli, the widow of Anar.ci 
Lai, appears as an attesting witness toth 


hv ooeration 01 tne principle n.n, -. V * 

bodied in section 253, clause (to), of the to Exhibit A (Anandi Lais agreement 

Indian Contract Act, IK of 1872. He of the 27th of June 1901) and as an execn- 


Ins held that all the defendants, other 
than the heirs of X'raiu O-s, are exempt 
f 1 om li ■ bilitv so fai as this suit is concerned 
bee 'use the suit could oaly be treated 
•is one for dissolution of partnership and 
rendition of accounts, sin cl could succeed 
it' at all on that basis alone. Against the 
decree framed in accord nee with these 
findings the plaintiff has filed First Appeal 
No 239 of 1920. The memorandum ot 
appeal is u inecessarily prolix and argu- 

* * . /-« i* j 1 _ _ rv *• 11 l* n r s. 


taut of Exhibit C (the agreement of the 
2 rst October of 1905). It was a matter 
of particular importance for the defendants 
to prove that Hamodar Has had signed 
both these documents, and the result is 
that a mass of evidence has been produced 
on t is poi \t which must, in my opinion, 
either be accepted as proving the signature 
of Damodar Has to both documents, or 
must be held insufficient to prove his signa¬ 
ture to either. Of the remaining pleas 

. M ■ 1 ... r ___ 1 
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mentative. Some of the paragraphs are in the plaintiff’s memorandum of appeal 
men li iuf fv, 0 Anivtwn which seem to require 


merely general pleas, to the effect that the 
conclusions arrived at by the Court below 
ore wrong. A number of othersave directed 
si-'oinst details in the procedure followed 
in the Trial Court: none of these seemed 
to me of any particular consequence, or 
to be seriously pressed upon us in the 
course of argument. A large number of 
ide's argumentative in form, attack the 
finding of the Trial Court as to the execution 
of the deed, Exhibit C, of the 2lst of October 
1905 bv the trustees other than Niram 
H *s and Ghasi Ram, and as to its validity 
Lig-.iust the pHiutiff. either by reason of 
its execution bv MitsammiL CVuneli, or 
i-i t ic e/e.t of its execution by the whole 
body o f trustees being proved. Along 
with this queslim it will be n::essry to 
ti.ke the question whether the two ur.- 
re'^st *re l dee Is, Inhibits A rnd B. of the 
> -'th of Ju r* IMG 're g2 mine and valid. 
Foi one thing, the settlement of the 21st. 


there are only two which seem to require 
notice. One is against the Trial Couit’s 
finding bv which Ghasi Ram is exempted 
from all 'liability to render accounts ar.d 
aw rded his full costs* the other relates 
to the entire dismissal of the suit as against 
the defendants Ram Dayal and Sham 
Lai. We have also before us a petition of 

objections bv the defendant-respondei t, 

Sh^m Lai, to the effect that the Trial 
Court ought to have awarded him his 
costs. Finally, a separate appeal Fust 
Appeal No. 347 of 1921, has been filed by 
the defendant, Nanag Ram. Phis defendant, 

not unnaturally as it seems to me, contends 

that the Court below, on its own findings, 
wus clearlv mistaken in passirg any decree 
wVtcvcr against him. If the agicor.er.t, 
Exhibit C of the 21st of October 1905, is a 
duly executed document and bir.cirg 
on the plaintiff, it mrst operate rs a full 
discharge of Narain Has from all liability 
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in respect of the partnership accounts 
other than the liability stated in the agree¬ 
ment itself. It has been conceded before 
us in argument that, if this Court on the 
plaintiff's appeal, arrives at the conclusion, 
either that the deed, Exhibit C, is not 
proved to have been executed by all the 
trustees under the Will of Anandi Lai, or 
that this document even if so executed is 
not binding on the plaintiff, or does not 
operate as a full discharge in favour of 
Nirain Das, then there is nothing in 
this appeal which can be pressed. 

III.—Two Main Issues of Fact. 

I now take up the two main issues of 
fact in the case, which (for reasons already 
stated) I think must be considered to¬ 
gether. 

Is it proved that Anandi I,al executed 
the agreement, Exhibit A, of June 
27th, 1901? 

It is proved that Makhan Lai, Damodar 
Das and Dwarka Das, tl at is to say, the 
trustees other than Narain Das ai d Ghasi 
Ram, executed ti e agreement. Exhibit C, 
of CLotober 21st, 1905? 

I have come to the conclusion that the 
finding on both these issues must be in 
the negative, and that it is, therefore, 
unnecessary to consider the furtl er ques¬ 
tions of law which could only arise in the 
event of an affirmative fir.dirg on the ques¬ 
tion of execution. 

The plaintiff probably did himself harm 
in the Court below by overstating his case 
on these issues. He denounced Exhibit 
A, as also the correspond! rg document. 
Exhibit B of the same date, purpoitii g 
to be executed by Narain Das, as forgeries 
concocted for the purposes of the present 
suit. In doing this he laid much stiess on 
certain details apparent on the face of tie 
documents themselves. There is an ob¬ 
vious erasuie, unattesied, in the m.cede 
of Exhibit A; while the companion docu¬ 
ment not merely shows a long erasure, 
purporting to be attested by the signature 
of Narain Das, but th e scribe has made a 
curious blunder i a the datirg. Heobvic us- 
Iv wrote, in the first instai ce, “ Jiny 271I1 
and then altered the name of ILc month 
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clumsily to r e ad like “Jure”. It was 
on this last detail that the plaintiff parti¬ 
cularly irs’sted as suggestive of a forge-ty 
perpetrated in the month of July 1919, 
just after this suit was launched/ These 
points seem to me of little weight arc! 
susceptib’e of beirg argued both wavs. 
The two documents embedy an. agree¬ 
ment such as Anarch I.al and Narain Das 
ni ght very naturally have cc me to under 
the circumstances in which 11 e v w c r e 
Placed, in v: e w of the serious ilhas ar d 
anticipated decease of Ai arci la). A 
perfectly conedvab’e tl eoiy would b e t] at 
the twobrotl e rs had in fact discussed some 
such auangemei t, but l ad never reduced 
it to wiitii g, and that Narain. Das actually 
executed Exhibit Bar d forged his brothers 
signature to Exlitit A, shortly after ti e 
latter’s death. My main point, however 
is that it is rot for tl e plaintiff to prove 
a forgery. The defendants produced these 
documents; they a re not thirty years old 
and can scarcely b e said to have been pro¬ 
duced from proper custody, for Exhibit 
B ought, strictly speakii g, to 1 ave been 
made over to the executors of At ar.di 
Lai’s Will, if r.ot to Ai.ardi I.al in his life¬ 
time. There is also a certain, probability 
that the brothers, it they intended to en¬ 
ter into a transaction, so importai t, would 
have taken, the precaution to register tie 
documents. I should attach less import¬ 
ance to this argument if I were satisfied 
that Damodar Das, the brother of Musam- 
mat Chameli, a i d ore of the trustees under 
Anandi Lai’s Will, actualiy sigi td both 
docitmei ts as an. attestii g will c >s. Here, 
however, r am in dai ger of arguii g in a 
circle; for if 1 were satis lied as to the s;gi a- 
tme of Damodar Das I should hold tie 
two exhibits to be proved. Before, how¬ 
ever, I turn to the direct evidence, I must 
mention one otler argument from pro- 
babil.ty. Much stress was Ja'd on bel aif 
of the defer dai tsoi. the fart tl a t the part¬ 
nership acc< 111 Is from tl e death of Auai.ci 
Lai to that ot Narain Das were kept on 
1 be basis of an equal diivision of profits 
bet wee. Narain Das and Faqir Chud. 
The argument lias no great force h. it1 
iiiilc-s it could be shown that Damodar 
Das <-r some other trustee (nol Narr.-’i'. 
Das or Ghasi Ram) troubled himself to 




73°. 


INDIAN CASES. 


UW 


F\*IR CHAND V. NANUG SAM. 
excise some effective supervision over 

the accounts; but it is open to a most power-, 
ful rejoinder. The agreement embodied in 

Exhibits A and B does not merely effect 

a re-apportionment of the shares in the 
partnership; it also defines the partnership 
capital and provides that Anandi Lai 
shall be entitled to charge interest roan 
all capital in excess of Rs. 40.000 which 
he mav invest in the business. The ac 
counts'which have been submitted to us 
show that Anandi Efs cajntal was in 
excess of this sum and that he was nos 

P..vri, f*- 

+ (niirt 111 view 01 all tile circmub 
Unis, may 'fairly accept and art upon, 
that Anandi Lai signed Exhibit A. 

;t »i U<» W»>r B*|, >™l*, 

A Gto« Kan. »«.< into >» 

11 a the due execution oi Lx 

hibitsTand B and their attestation by 

he marsi al witnesses. In cross-exann- 
the iua , r f' t a ' ed that bo th brothers had 

nation • ister the two agreements 

and'that he did not know why they aban- 
ell that intention. He offered r.o ex- 
'lionof the fact that both documents 

“' remained in the shop» and that Ex ? 
■e the M atures of Ghasi Ram and 

Chhatai Mal. the scribe lias wn«en out 

t heir names and parentage h h ata r M a l his 
r icter adding in the case of Chhatar Alai Ins 

caste mid residence. On each document 
ti e signature of Damodar Das bears e'eiy 
appearance of having been added after 
the attestation was otherwise complete 
it is an all but illegible scrawl 111 the 
Maltajani or Sara,fi character, nudenea h 

„ imtilc lir e with no specification of t .e 

U.tnis i. tie Urdu handwritii g cf the 
scribe. All that Ghasi Kara covld say 


was that the scribe was certainly piesert 
when Damcdar Das sigi.ee; tl at all three 
attesting witnesses affixed their sigratures 
in succession at one and the same time, 
and that he could suggest no explanation 
of the pecularity to which his attention 
had been, drawn. He was positive also 
(and the importance of this point will ap¬ 
pear presently) that the scribe of Exhibits 
A and B was the same “ Wazir Beg who 
had written out the Will of Anandi Lai. 

The singn at me of the attesting witness 

Chhatar Mai, who died in 1906 or 1907, 
was identified by his grandson, Lachk- 
nian Das. I attach little importance 
to this: Chhatar Mai was an okl servant 
of the firm; his position and prospects 
were improved by the will of Aar am Das 
and he might well have corsented to sign 
his name in the margin of any document 
handed over to him by Earam Das 
without inquiring too scrupulously ulat 
the paper contained. 

To prove the really critical signature 
of Damodar Das, the defendants called 
one Mahendra Nath, whose paternal grand¬ 
father's sister was the mother of Damodar 
Das He professed to identify with cer¬ 
tainty the signatures of Damodar Das to 
Exhibits A and B, as well as to the even 
more important document. Exhibit C 
N oW if there were nothing else m the 
case ’ I should not feel the faintest hesi- 
tation in holding that the evidence cf this 
witness is utterly worthless. »s re 

lationship to Damodar Das 
one- his cross-examination showed mar 
the intercourse betweer the two was slight 
Damodar Das admittedly wrote both tic 

vldu (Persian) and the Nagn (»«*■) 

1 o+or ; + ic o controverted point whe 

f ie? he ever used the Mahajani or Sarrafi 
tnerneeve , to refer 

character a a• . ^ for tte present 

It isqSiteenough to say that I am abur- 
rtis quite t. this young man was 

''f' 1 o tv) si tier honestly to identify the 

’vords ‘ OawahiDamcdar Das A.',” written 

T the Mahajani character as being in 

1 U \ omri writire of Damodar Das, tte 

^rVefirTw of ArardiLal. Moreover, 
brother - *v ev appear at the tottem 

o^tIe^ffght-hai <1 maign of Exhibits A 
and B, are such an intolerable scawl Hat 
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hould find-it difficult to believe any 
;ness who swore to positive and un- 
oitating recognition o the hand-writing, 
do not understand the learned Sab- 
linate Judge himself to have placed 
y reliance on the testimony of this wit- 

3S. 

Jo far, I have reached the conclusion 
it the’evidence t 0 prove Exhibit A is 
itinctly thin, it is stretching a point to 
,ld an important document like this 
oved by the all but uncorroborated testi- 
ony of an interested party like the de- 
ndant Ghasi Ram. The question of the 
edit to be attached to this man's evidence 
iropose finally to re-consider after I have 
viewed the who^e evidence bearing on 
.e execution of the still more important 
shibitC. For the present I am concerned 
» note that the defendants certainly 
.d not improve their position by the 
;tempt they made to put in the witness¬ 
es the scribe of the document. The 
'/ill of Anandi Lai purports to have been 
ritten “ by the pen of Mirza Wazir All 
eg, son of Mirza Inayat Ali Reg, sect 
oghal, a scribe by profession, resident 
Mohalla Moti Katra, Agra. " Exhibits 
and B are marked as " by the pen oi 
irza Wazir Beg, scribe, Agra. " The in- 
rval tn date between the two documents 
rather less than one month; it seems 
ir matter of inference that, if Exhibits 
.and B were genuine documents, actually 
secuted on June T7th, 190E the same 
Wazir Beg" would be employed to write 
lem who had already written the Will, 
.vhile Ghasi Ram was under cross-exami¬ 
nation on April 7th, 1920, he deposed as 
follows:— 4 I have not caused Wazir Beg 
to bo summoned. The scribe of these 
^ocummts (A and B) was the same Wazir 
leg who wrote Anandi Lai’s Will. I do 
iot know if Wazir Beg was implicated in 
forgery case and absconded. O11 April 
-th, 1920, there appeared in the witness¬ 
es, as a witness called by the defendants, 
Tanak Ram and Ghasi Ram, a man who 
ave his name as Wazir Beg, son of A mil 
leg, Moghal, resident ol H ng-Kd Maudavi, 
Vgra, City. H? hid apparently been sum- 
aoned to oring with him any registers 

>r account-books kept by him »n the re gu¬ 
ar course of business which would show 


the dates on which he had written par¬ 
ticular documents. He deposed # that be 
kept no such books and that his entire 
income from document writing was not 
more than thirty rupees a year. On look¬ 
ing at the Will of Anandi Lai and at the 
agreements Exhibits A and B, be deposed 
that these were not in his hand-writing. 
He added that, while he knew Ghasi Ram 
by face, he had no recollection of Narain 
Das, Anandi Lai or their father. On this 
Ghasi Ram put in a petition supported 
by affidavit, asserting positively that the 
witness in tne box was the very man who 
had written all three documents and asking 
leave to cross-examine him. Leave 
having been granted, the defendants put 
the witness through a feeble and ineffi¬ 
cient cross-examination The most favour¬ 
able answer they got out of him was that 
M Hing-ki-Mandavi, " where he resides 
might be regarded as a sub-division of 
“ Mohalla Moti Katra. " He insisted that 
his own father was Amir Beg, denied that 
he was ever known by any other name 
and gave details of documnets in which 
he had signed himself as " Wazir Beg, 
son of Amir Beg. " He gave the .names 
of his father’s brothers, and added : 
—•“ Inayat Beg was no relation of 
’mine." The defendants refrained from 
.asking him plainly whether he knew of 
any Inayat Beg, or Inayat Ali Beg, who 
had a son called Wazir Ali Beg ; the plaint¬ 
iff put the question and evidently added 
some details as to the personal appearance 
of this other man, but the witness merely 
leplied that lie knew of no scribe of that 
name, parentage and. description. He ad¬ 
mitted that lie was himself carrying on the 
business of a scribe in t e year 1901. When 
questioned by the defendants about the 
summons in obedience to which he had 
come to Court, he replied that he had re¬ 
ceived a summons that very day addressed 
to a Wazir Beg of parentage unspeci¬ 
fied. 

Oil this last point the record reveal-, 
•a state of fact which I can only describe 
as surprising. On September i6tli, 19 • 9, 
the defendant Isan^k Ram put in a list 
of the witnesses he desired to have sum¬ 
moned for a healing fixed for September 
18th, 1919. On this list appears the 

name of "Mirza Wazir Beg, son of Mfcza 
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Inayat Ali Beg, Moghal, resident of Mpti 
Katra, Agra, with bis register containing 
tie drafts of the sale-deeds for 1901/ 
the summons then issued is on the record, 
endorsed as having been received by some 
Wazir Beg of unspecified parentage. T 1 e 
case was not heard on September 18th; 
1919 : we do not know if any "Wazir Beg 
attended the Corrt, and when Wazir Beg, 
son of Amir Beg, was in the witness-box 
this summons was never put to him. On 
April 8th, 1920, the defendants (tie re¬ 
cord at page .*99 does not show which) 
caused process to issue against four witnesses 
for the day following. One of these is 
“ Mirza Wazir Beg, father’s name not 
known, a Moghal by race, resident of Hing- 
ki-Mandavi. Agra.” This is the summons 
on the strength of which the witness at¬ 
tended the Court 0.1 April 9th, 1920. 

The learned Subordinate Judge has dis¬ 
cussed this issue at length. He thinks 
the hand-writing of the body of the docu¬ 
ments Exhibits A and B, does not, at first 
sight, resemble that of Anandi Lai's Will, 
but suggests that the scribe was writing 
out the Will in his best “ copper-plate " 
hand, while he wrote the agreements Ex¬ 
hibits A and B more freely and rapidly. 
In the margin of the Will the names of 
the witnesses are written 4 ‘ in an off¬ 
hand manner, " and there the learned Sub¬ 
ordinate Judge thinks the hand-writing 
corresponds with that of Exhibits A and 
B. He is, therefore, of opinion, that the 
three documents were written out by one 
and the same person. He believes the 
witness Wazir Beg when the latter asserts 
-hat he did not write any of them. As 
jc also believes Ghasi Ram to be a wit¬ 
nessed truth he is driven to the concluricn 
fiat Ghasi Ram must be making a Iona 
fide mistake when he asserts that the wit¬ 
ness Wazir Beg in fact wrote all three of 
theln. 

I can only say that this suggestion seems 
to me too improbable to be seriously enter¬ 
tained; either the witness Wazir Beg is a 
shameless liar, who has been won over 
by the plaintiff, or Ghasi Ram is trying 
to mislead the Court by swearing to some¬ 
thing whie] lie knows t<> be untrue. In 
argument before 11s it was the former theory 
which we were urged on behalf of the re¬ 
spondents to adopt. 




It cannot be denied that we have to de^al 
with a' peculiar and somewhat complicat¬ 
ed problem of evidence. 3 It would-'be 
quite sufljciant. for my purpose- to* hold 
that I am not prepared to believe Ghasi 
Ram where lie is flatly contradicted by 
other evidence, and that I cannot accept 
the charitable theory of the learned Sub¬ 
ordinate Judge as to a mistake on his part. 
It is, however, fairer to the parties that 
I should set down w 1 at seem to . me, on 
the whole, the most reasonable inferences 
of fact to draw from the evidence. I am 
far from satisfied that either the defendant, 
Ghasi Ram, or the witness, Wazir Beg; has 
been perfectly candid with the Court. 
The respondents, at any rate, cannot 
complain of v my not entirely trusting the 
latter. I approach the question by laying 
firm hold on the initial facts as to which 
there seems no room for doubt. The Will of 
Anandi Lai is a genuine document ; there 
was no reason why its sciibe should mis¬ 
describe himself. There was, therefore, 
in May 190T, a scribe named Wazir All 
Beg >on of lna\at Ali Beg, living in the 
City of Agra/I agree with the learned 
Subordinate Judge teat the witness,.Wazir 
Beg son of Amir Beg, cannot be that 
man. The inference I diaw is that on 
some date, as to which I formulate no 
theory except that it was subsequent 
to the death of Anandi Lai, certain parties 
found it expedient to bring into existence 
the documents Exhibits A and B. They 
realised the importance of at least leaving 

open the possibilty cf representing these 

as being from the same pen.as the Will 01 
Anandi Lai. They found out the existence . 
of Wazir Beg son of Amir Beg, and indueec. 
him to draft the documents, •antedating 
them to the 27th. June i 9 o1 - When this 
cu e cam- into Court t! ev applied /or a 
summons in the name of Wazir^Ah Beg 
son of Inavat Ali Beg. and got it served 
up,.11 Wazir Beg, son of Amir Beg. At 
this point there was a hitclu My conjec¬ 
ture is that the witness cried of when 
he found that he was not merely expected 
to admit having-written Exhibits a and B 
and give some pre-arranged account, oj 
the circumstances under which lie had 
done so, but that it was proposed to put 

him forward as. Wazir Ali Beg, son of Inayat 

Beg, and the scribe of a document which 
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on the face of it, did not look at all like 
any hand-writing which h« could pro-.rice. 
He ma\ have known that the legal advisers 
of the plaintiff were prepared to confront 
him with documents which he had signed 
as Wazir Beg, son of Amir Beg, and to chal¬ 
lenge him to nro.atce, in t.ie presence of 
the Court, the highly trained hand-writing 
of the Will. The defendants made an at¬ 
tempt to get out of the difficulty. They 
took out a second summons for a Wazir 
Beg of unknown parentage, living in 
a quarter of /ggra so restricted that the 
summons could scarcely fail to find the 
only available Wazir Beg, the son of Amir 
Beg. With their man in the wit;,ess- 
box they m-»y have hoped to force him 
to go the whole way with them; at worst, 
they coukl appeal to the Court to treat 
him as a rascal who had been bought 
over. The witness decided r.ot to put 
his own neck in the noose to please any¬ 
body, and so adopted what was, from his 
point of view, the safe course of denying 
having written any one of the Exhibits. 

Before passing on to the question of the 
execution of Exhibit 0 , I think it worth¬ 
while to add that I have taken no notice 
of the stamp-vendor's endorsements which 
appear on the back of the Exhibits A and 
B. Those endorsements do not prove 
themselves. There is no evidence on the 
record that there was in Ag ra, in May 
1901, a stamp-vendor named Caneshi 
1>.1, much less that the man, if he ever 
existed , is now dead, or that the endorse¬ 
ments can be recognised as in his hand¬ 
writing. If the^e facts were proved T do 
not think they would have affected my 
conclusion, but I decline to discuss alle¬ 
gations of fact unsupp rted by any evi¬ 
dence whatever. 

I now pass on to Exhibit C, the bilateral 
agreement of October 21st, i<;os. The docu¬ 
ment is written bv a professional scribe 
of the name of Kashi Isath. who died in 
the autumn of 1912. His hand-writing 
is proved by his brother Kedar Nath at 
page R9. O le of the details which leave 
an unpleasent taste in mv mouth when 
1 review the transaction as a whole is 
t.iat this Kashi Nath was not merely put 
forward to identify MnsammU Clvm.-li 
when Exhibit C was registered at the house 
Qt is are. iii l).is 0:1 October 2jbl, 1905. but 
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was described to the Sub-Registrar as 
“uncle of the Musammat .We have it 
from Kedar Nath that his father's sister 
was the paternal grandmother of Damodar 
Das, ana thusof Musammat Charneli. Kashi 
Nath was, therefore, a cousin of that lady's 
father. It looks to me as if his relation¬ 
ship was over-stated in the registration 
endorsement, just as the defendant, Ram 
Dayal, was carefully specified to be tl e 
brother of Musammat Chameli's deceased 
husband, in orcier to create a general im¬ 
pression that the lady was surrounded 
by relatives to whom she could turn for 
disinterested advice. One of the numerous 
details on which I quite definitely disbelit ve 
the evidence of the defendant Ghasi Ram, i- 
where he asserts that Damodar Das wns 
preseut when the Sub-Registrar came to 
the house of Narain Das. Had Damodar 
Dps been present w'e may be certain that 
he would have been, put forward to identify 
Musammat Chameli, and r.ot this "cousin- 
uncle” of a professional scribe, or the ad¬ 
versely in tei ester 1 brother-in-law, Rani 
Davah 

Tuc evidence of Musa mm.it Cl ameli w as 
taken on Commission. She decs r.ot deny 
her thumb-impression on Kxliib t C or 
on the registration erdor>.ement; but she 
is pisilivc she 1 ever gave her assent to any 
such d icument with knowledge of its ce.ii- 
lents. Her story is that when she* went 
to see Narain Das on h;s death-bed she 
was asked to put her thumb-impression 

to a paper, about which sic was told tl at 
its effect was to appoint Punches (si e 
uses ths wv.rd t'> describe' tie* executors 
ni trustees in der A*.a .di Dal’s Will) who 
Would lot k after the interest of her son 
when Narain Das was dead. Incidentally, 
she deniedt hat Ka ,hi Nath, the scribe, or 
h s brotie-r Kedar Nath, were relations 
of hers at a'l. S.e was subjected t< the 
s- it r f intderably lengthy, bullyir.g aid 
yet fmlie, cToss-exainii ation tl at Ve c< me 
i’ 1 '- t'iiscs when some third rate legal 
prad it 01 er, at oiu e urscrup'ou^ aid iu- 
c 111peter.t. takes the b.t between h - tieth 
in. the presence of a Commissi* • or who 
is U! ab e to exercise tlie sfighot m i trol 
over th.e proceedings. I lmisl fiai kiy con¬ 
fess that I have not had tie patience In 
read the record of this ci- s*c.\aniii atioii 
completely through ; ii I happen ' 
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quence to have missed any point of real 
importance, the blame must rest on the 
legal gentleman who inflicted this outrage 
on. the witness and on the Court. So far 
as I can judge, the witness was not shaken 
in cross-examination: the defendants cer¬ 
tainly never got to close quarters with her 
on the one point that really mattered, 
namely, her admission of execution in the 
presence of the Sub-Registrar. 1 hat o 
cer has certified that the contents of the 
document “were explained to the Musa w- 
he does not say that he hmiseU 
explained them. He was not called as 
a witness, and there is nothing on the re- 

cord to show whether he is ali ve or dead. Ut 

course, from one point of v.ew it matters 
little how much Musa mmat Chameli under¬ 
stood or did not understand of the docu¬ 
ment which she joined in executing. It is 
all very well for the defendants to speak 
of her as the “natural guardian" of her 
minorson; the latter was under the guardian¬ 
ship of the trustees appointed bv his father s 
Will and Musammzl Chameli had been 
excluded bv the terms of the Will from 
any effective control over, or responsibility 
for the affairs of the minor. Indeed, the 
manner in which this illiterate parda- 
nashinlady was involved in the transactions 
of October the 21st and October the 23rd 
iqos and the manner in which she has 
been put forward by the defendants, Nanak 
Ram and Ghasi Ram, both in the replies 
returned to the notices issued by the 
plaintiff and in their pleadings in the 
suit itself, serve only to accentuate my 
suspicion that there is something wrong 
about the execution of the agreement. 
Ex mbit C 011 the part of the remaining 
trustees. If the defendant, Ghasi Ram, 
who is fully acquainted with all the facts, 
were really confident that a valid - agree¬ 
ment for dissolution of partnership and 
final settlement of accounts had been 
entered into between Narain Has and 
the remaining trustees, I do not belie\e 
he would have put forward Musammat 
Chameli, in the way lie has attempted 
to do as the natural guardian of the plaintiff 
during the latter’s minority. From an¬ 
other point of view, however, the evidence 
of Mttsammat Chameli is of real importance, 
if she is telling anything like the truth, 
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theft Ghasi Ram has told a series "of false¬ 
hoods about the transactions of October 
the 21st and 23rd 1905 and is not entitled 
to be believed when he deposes that the 
document Exhibit, C, was executed in his 
presence by the trustees, .Dwarka Das, 
Damodar Das and Makhan Lai. . 

The only surviving trustee other than 
Ghasi Ram himself is Makhan Lai, whose 
position in this litigation has already been 
indicated. This man went into the .wit¬ 
ness-box on the 13th of April 1920, after 
the examination of Ghasi Ram, and gave 
evidence in support of the plaintiff s case. 
We were asked in argument to regard 
his statement as shifty and disingenuous. 
The impression left on my mind by a pe¬ 
rusal of the record of that evidence is that 
we have to deal with a somewhat puzzle- 
headed man, distinctly uneasy in his own 
mind with respect to his own neglect ot 
his duties as one of the trustees un er 
the Will of Anandi Lai, but that he was 
trving to tell the truth to the best of ms 
recollection and belief. The one *^£8 
he was quite positive about was that he 
had never executed any such document 
as the agreement Exhibit C; he contra¬ 
dicted Ghasi Ram by asserting that no 
partnership accounts had ever been gore 
into with him, or with Musammat Chameli 
in his presence; nor had Musa mmat Chameli 

ever affixed her mark or t hum b-.m pres non 
to any document in his presence. When 
shown the signature on Exhibit C which 
purports to be his, he admitted that the 
hand-writing was very like his own and 
that it. was only in the formation of the 

letter dal (the abbreviation for the 

word daslkhat, which precedes the sigi?a- 
' that he could detect any definite 

statement was intended in any way to 
nualifv the witnesses assertion that te 
had never executed any such document 
* ia u :hit C He went on to add that 

“ document h^d ever been presented 

in his presence for registration either by 

cross-examination he was put to what 

t have always considered a somewhat un- 
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fair test. The disputed signature along 
with a number of others (genuine signatures 
of the witness) was shown to him in such 
a manner that no portion of the paper 
was visible to him apart from the signa¬ 
tures themselves. I have always main¬ 
tained that, if I myself were subjected 
to such a test in the witness-box, I 
would begin by protesting that I 
did not profess to be able to dis¬ 
tinguish a genuine signature of my own 
from a tracing for a really clever for¬ 
gery, if I were shown nothing but the sig¬ 
nature of signatures and debarred from 
refreshing my memory by inspection of 
the documents to which they purported 
to be appended. However, the witness 
Makhan Lai emerged from this test more 
creditably than I should have expected 
to do myself. Out of all the signatures 
shown to him he picked out the disputed 
signature, that is to say, the one which 
is alleged to evidence his execution of the 
document, Exhibit C and deposed, “ This 
signature looks to be uncertain.” He was 
not pressed further on the point; I under¬ 
stand him to mean that out of all the sig¬ 
natures in question this was the one which, 
struck him as at any rate unlike his ordi¬ 
nary style of waiting. Another remarkable 
point about the evidence of this witness 
is that his name appears in the stamp- 
vendor's endorsement on the paper Ex¬ 
hibit C as that of the man to whom the 
stamp-paper was sold ” for purposes 
of dissolution of partnership.” He denied 
emphatically having purchased the stamp 
paper in question. I am bound to say 
that I believe his denial. It seems to me 
tint if everything were straight-forward 
and above-board about the transaction 
embodied in Exhibit C, the stamp paper 
would have been purchased by Glia si 
Ram, or by some other person indirectly 
concerned in the management of the part¬ 
nership firm; if, on the other hand, Narain 
Dis and Ghasi Run were engaged on a 
transaction which would not bear cx uni- 
nation, the purchase of the stamp-paper 
in the name of one of the other t: listens 
would be an exceedi glv likely step for 
them to take by way of a preliminary pre¬ 
caution. I do not know that the defen¬ 
dants got anything particular out of this 
witness in cross-examination over and 


above the points already noticed. The 
witness was undoubtedly reluctant to admit 
that he had ever definitely accepted the 
position of a trustee under Anandi Lai's 
Will. He seems to me to have told the 
truth on this point in the first part of his 
cross-examination, but to have tried, not 
over ingei iously, to modify the effect 
of the admissions previously made by 
him when he was further cross-examined 
on the day following. He was ready 
to give everybody a good character, 
including the scribe Kaslii Nath and 
another witness for the defendai ts, 
presently to be noticed, who may con- 
vei iently be referred to as Narain Das 
the second. 

For the present I record my conclusion, 
to the effect that the credibility of the 
evidence given by the defendant. Ghasi 
Ram, is, to my mind, seriously shaken by 
the depositions of Makhan Lai and Musativ- 
mci Chameli; where these two contradict 
Ghasi Ram I am certainly disposed to be¬ 
lieve them. 

I now pass on to consider the evidence 
by which it has been sought to prove this 
document, or rather to prove the disputed 
signatures on the said document of Makhan 
Lai, Damodar Das and iJwarka Das. Of 
course, the document was executed by 
Narain Das, who presented it for regis¬ 
tration, and I have no doubt it was execut¬ 
ed by Ghasi R un, who stood to go in by 
the arrangement made under the Will of 
Narain Das, an arrangement only possible 
if the existing partnership had been dis¬ 
solved in the lifetime of Narain Das 
by the execution of the agreement. Exhibit 
C. There are four marginal witnesses to 
this document; two of them are the de¬ 
fendants, RamDayaland Sham Lai. They 
were not called as witnesses and when 
Sham Lai was examined by the Court 
at a late stage of the proceedings the docu¬ 
ment, Exhibit C, was not put to him and 
he was not asked if he admitted or denied 
his signature to the same. I do not think 
the defei d ints can be permitted to evade 
responsibility for the non-production of 
Run Dayal and Sham Lai as witnesses to 
prove the complete execution of Exhibit C, 
merely because of their contention Hint 
tnese two defendants were colluding with 
the plaintiff. I am bv no means satisfied 
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<ia't any such collusion is made out by 
evidence, and in any crse it seems 
i j me a serious matter for defendants who 
are put to proof of an important document, 
vitil to t ieir ease, deliberately to refrain 
.from putting it to the witness-box two 
attesting witnesses who are alive and 
available for examination. The remain¬ 
ing two marginal witnesses are Br.nsi 
Dhar and Ratan Lai. A summons is to 
be found on the record issued to the former 
at the instance H: the defendants, in ac¬ 
cordance with the description and address 
appearing above his signature on Exhibit 
C: this summons has been returned with 
an endorsement that the witness could 
not be found. There is no further informa¬ 
tion available on the record concerning 
Bansi Dhar. We do not know whether 
he is alive or dead. The name of Ratan 
Lai, with a description of his parentage 
ai d residence apparently identical with 
that appearing above his signature on 
the disputed document, is to be found 
in the list of witnesses whom the defendants 
applied on the 16th of September 1919 
to have summoned for the hearing fixed 
for the 18th of September 1919. Nothing 
more is known about the witness, so far 
as can be ascertained from this record. 

I am bound to say that I do not re¬ 
member having come across any other 
case of equal importance with the present, 
in which a litigant who had been put to 
•proof of a document vital to his case suc¬ 
ceeded in obtaining from the Trial Court 
a finding in his favour, when lie had neither 
produced a single one of four attesting 
witnesses, nor offered a word of explana¬ 
tion respecting his failure to do so. The 
defandants called a witness, Mansukh Das, 
who deposed that the trustee, Dwarka 
1 ms, w as his father and that he could identi¬ 
fy the signature of Dwarka Das as. that 
of one of the executants to Exhibit C. 
In cross-examination he admitted that 
his father was formerly in the service of 
the partnership business and tl at le 
himself was ''till in the service of the de¬ 
fendants, Nar.au Ram and Ghasi Ram, 
on a small monthly salary. He made 
the curious admission that he did not know 
whether his father and mother had ever 
been married. This makes me inclined 
to believe a witness named liar Bilas, 


who was called by the plaintiffs to pro.Ve 
that he was himself related to Dwhrkia 
Das and that Dwarka Das was never mar¬ 
ried at all. I am not satisfied, ufcdet the 
circumstances, that the Court should ac¬ 
cept the evidcr.cc of Marsiikh Das as suffi- 
e'eut to prove execution by Dwarka Das 
of Exhibit C. I do rot kr.ow that the 
point is one of great importance. Dwarka 
Das was or.c of the servants of the firm, 
whose position was improved by the pro- 
vlsior s of the Will of Narain Das, thoegh 
rot to the same extor t as that of Ghasi 
Ram. He might cor.cc:vably have joined 
w.th Ghasi Ram in any fraud that was 
pei pet rated in correction w.th Exhibit 
C. However, on the available cvider.ee, 
at clip, view of the fa'lure of the defendants 
to call any cf the marginal witnesses, I 
dcelir c to accept the ev.der.ee of Mar.sukh 
Das as proving execution by Dwaika Das 
of Exhibit C. 


The controversy regard! 1 g the signature 
of Damodar Das is connected, as I have 
previously remarked, with the question 
of this man's signature which purports 
to appear on. the margin, of Exhibits A and 
B. All three signatures purport to be 
in. the Mahafja ni or Suita ft characler. It 
so happens that the paper of Ex'iib.t C, 
as it now appears on the record, has been 
torn, or more probably pcifc-iated m the 
course of binding, jest m the in:dd.e c 
this contested signature. I cannot tell 
what was the condition of the paper when 
the signature was inspected by the wit¬ 
nesses in the Court below. It is some¬ 
what better written, than the two prepos¬ 
terous scrawls which arc supposed o 

represent the signatures of Damodar Das 

j P the margins of Exhibits A ar.d B. As- 
sumiig tl at it had not been mutidated 

at the time of the trial m the Court 
below, I should regard it as a 
signature susceptible of identification 
bv a’V one wao was really acquainted 
w th the hand-writii g of Damodar 
Das when the latter was using the 
Sarrufi character. The defendants have 
sought to prove it by the evidence of Ma¬ 
in nc er Nath on which I have already com 

merited. They also put in the 

box au aged man, whom I have referred 

as Naraiu Das the second. lie 4 C 
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posed that he. remembered being sent 
for by Naraia Das when the latter was 
on his death-bed. He remembered that 
when he came to the house three docu¬ 
ments had already been drafted for signa¬ 
ture.* Damodar Das was present and 
Musammat Chameli was sitting there be¬ 
side Narain Das. He heard some con¬ 
versation about the necessity of settling 
the affairs of Anandi Dal’s son and he pro¬ 
fessed to remember certain details regard¬ 
ing the arrangements arrived at about Fakir 
Chand's half share in the shop in Mr. 
Campbell's kothi and about the Rs. 4,000 
which were to be set apart for the ex¬ 
penses of the dhavantsala. No account- 
books were gone into in his presence, but 
Damodar Das told him that the accounts 
had been examined. He was present again 
two days later when the Sub-Registrar 
came to the house of Narain Das to see 
about the registration of the three docu¬ 
ments. He identified Narain Das as 
executant of his Will and also as executant 
of the agreement about the transfer of 
the half snare in the house for a consider¬ 
ation of Rs. 6,500, but he did not identify 
Narayan Das as the executant of the dis¬ 
puted document. Exhibit C. This docu¬ 
ment was never put to him in examination 
or in cross-examination,and I do not under¬ 
stand him to depose that Exhibit C was 
either executed, or attested, or presented 
for registration in his presence. 

This is the case for the defendants re¬ 
garding the execution of this document 
plus the evidence of Ghasi Ram, who as¬ 
serts that all the signatures, including 
those of Damodar Das, Makhan Dal and 
Dwarka Das, were affixed in his presence. 
The plaintiff seems to have fatally preju¬ 
diced his case in the Court below by assert¬ 
ing, and attempting to prove, that Damo¬ 
dar Das never used the Sarvafi character, 
and was in fact totally unacqui anted 
with that character. It was over this 
matter that a prolonged and complicated 
controversy took place in the Court below 
The plaintiff called Kishun Dal, an own 
brother of Damodar Das, and he <>ave 
evidence to this effect. Oa the other side 
the defendants produced a registration 
copy of a document purporting to haw- 
been executed by Damodar Das in the 



year 1915, on which there appears a note 
to the effect that the signature of Damodar 
Das is in Savvafi. There was considerable 
controversy as to whether the defendants 
had sufficiently accounted for the nor.- 
production of the original and also as 
to the evidential value of this note by 
some copyist regarding the character of 
a signature which he presumably could 
not read. Over and above this, the de¬ 
fendants called Kanhaiva Dal, the peon 
of a certain Girls’ School in the City of 
Agra. He produced two books which it 
had been his duty to circulate when taking 
round notices of meetings of the Committee 
of Management, or collecting subscriptions. 
We have spent a great deal of time, which 
might I think have been better employed, 
over examining the entries in these two 
dilapidated volumes. Damodar Das un¬ 
doubtedly knew both the Urdu and Ihe 
Nagvi character. His signature as a witness 
to the Will of Anandi Dal is in the former, 
while he admittedly signed his name in 
the Nagvi character on a number of occa¬ 
sions. The whole question is complicated 
by the fact that there were at least two 
men of the name of Damodar Das connected 
With the affairs of this Girls’ School. The 
gentleman with whom we are concerned 
•was no doubt distinguished in the notices 
circulated by the hand of the witness Kau- 
haiya Dal, by being described either as 
Damodar Das the physician {Hakim) or 
Damodar Das the druggist {ALiar). Oppo¬ 
site his name where it appears in these 
books there are signatures purporting to 
be his, frequently written in the Nagvi 
character and about as frequently in Sarvafi. 
Tiiere are also several pages in the books 
where the name of Damodar Das , Hakim 
or Altar, appears with a blank space on 
the line opposite to it; presumably on those 
occasions the peon had failed to find 

Damodar Da*.The learned Subordinate Judge 

has come to the conclusion that on these 
materials it is established beyond doubt 
that Damodar Das was acquainted with 
the Sarvafi character and occasionally sign¬ 
ed lib name in that character He sav 
that, as the plaintiff has committed 1V1- 

aelf to the attempt to prove the cotttv rv 
the Court must accept the evidence oi 
Ghasi Ram as sufficient to prove: that the 
disputed signature on Exhibit C is in fact 
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that of Damodar Das. I am wholly un¬ 
able to accept this view of the case. After 
a minute examination of the two peon 
books, I am not prepared to hold that the 
entries therein prove affirmatively, be¬ 
yond reasonable doubt, that Damodar 
Das, the physician or druggist, was in the 
habit of signing his name in the Sarrafi 
character. I do not profess to be an ex¬ 
pert in the reading of that character; 
but there are beyond question extraordi¬ 
nary dissimilarities between the various 
writings in Sarrafi which purport to re¬ 
present the signature of Damodar Das, 
whereas the Nagri signatures seem to me 
to be fairly uniform in character. In 
view of the condition of the books and 
the undoubted presence of blank spaces 
opposite the name of Hakim Damodar 
Das 011 some of the pages, I can ot exclude 
the possibility that these books may have 
been got at, since the institution of the 
suit, and the name of Damodar Das jotted 
down in the Sarrafi character in various 
places where a convenient space presented 
itself. I quite agree that the plaintih 
attempted to prove too much, and I do 
not consider that lie has succeeded in prov¬ 
ing the universal negative to which he 
committed himself, that is to say entire 
ignorance of the Sarrafi character on the 
part of Damodar Das and inability to make 
use of the same if he wanted to set down 
his own name in a hurry. The fact remains 
that it was on the defendants to prove 
that the contested signature on Exhibit 
C is that of Damodar Das, the late brother 
of Musammal Chameli. It seems to me 
that I have already given abundant reasons 
for declining to hold that signature to be 
proved on the evidence of the defendant, 
Ghasi R im,and of the one witness, Mahindra 
Nath. I ought perhaps to have mentioned 
that this man was a marginal witness to 
the document of 1915 which Damador Das 
is sai 5 to have executed by signing his 
name in the Sarrafi character. He says 
that lie remembers that Damodar Das 
did employ that character when signing 
his name on that occasion, and my only 
comment on the point is that I do not 
believe that he in good faith retains any 
recollection on the point. 

There are two other matters yet to be 
considered. I think I have already made 
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it clear that Exhibit C was registered only 
in respect of its execution by Narain 
Das and Musammai Chameli. The remain¬ 
ing four executants, including Ghasi Ram 
himself, never presented themselves before 
the Sub-Registrar during the prescribed 
period of four months, and on the 22nd 
of February 1906 that officer recorded 
a formal order that registration was refused 
in respect of Makhan Lai, Damodar Das, 
Ghasi Ram and Dwarka Das. ho attempt 
was ever made by any person interested 
in the propounding of this document to 
make use of the procedure provided by 
the Indian Registration Act and the rules 
made thereunder to compel registration 
in respect of these recalcitrant or negli¬ 
gent executants. Ghasi Ram asks us to 
believe that the whole four of them were 
actually present when the Sub-Registrar 
came to the house of Narain Das on 
October the 23rd 1905, that they offered to 
admit execution and attest their signatures 
then and there, but that the Sub-Registrar, 
said that under the rules he had no au¬ 
thority to register the fact of their execu¬ 
tion unless they presented themselves at 
his office Ghasi Ram adds that some 
days later, he and Dwarka Das did go 
to the Sub-Registrar’s office in order to 
effect registration, but that officer replied 
that he was unable to proceed with the 
matter unless the four remaining execu¬ 
tants came there together. I frankly 
disbelieve this assertion. I can under¬ 
stand that the Sub-Registrar, standing 
upon a somewhat technical and pedantic 
view of his duties under the Registration 
Manual, might have refused to accept the 
attestation of the document at the house 
of Narain Das by any executants other 
than narain Das himself and Musa* mat 
Chameli, in respect of whom formal appli¬ 
cations had been made for their attestations 
to be taken at the residence of Narain 
, as I do not believe that he either would 
or could have refused to accept the attesta¬ 
tions of Ghasi Ram and Dwarka Das, 
if the two had presented themselves at 
his office on some later date. His certi¬ 
ficate of non-registration when read 1 * 
connection with the rules under which it 
was made, distinctly implies that no one of 
the four executants, Makhan Lai, Damodar 
Das Ghasi Ram and Dwarka Das, had 
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put in an appearance in the course of the 
four months which had elapsed since the 
execution of the document on the 21st 
of October 1905. Moreover, I have al¬ 
ready recorded my conclusion, arrived 
at on other grounds, that Damodar Das 
was not present when the Sub-Registrar 
took the attestation of Musammat Chameli 
to the document at the house of Narayan 
Das. 

While I am on this question of regis¬ 
tration, there is a point of law on which 
it is perhaps expedient that I should ex¬ 
press an opinion, namely, the ehect of the 
non-registration of this document on be¬ 
half of four of the executants, Makhan 
Dal, Damodar Das, Ghasi Ram and Dwarka 
Das. It is not a question whether the 
partnership business purporting to be there¬ 
by dissolved did, or did not, in the month 
of October 1905, possess immoveable prop¬ 
erty of the value of Rs. 100, and upwards. 
The document itself avoids making any 
statement on the subject, taking refuge 
in an “ etcdra”, just where one would 
have expected a reference to such immove¬ 
able property. When, however, the exe¬ 
cutants come to specify what is being 
done about the sum of Rs. 5^,939 which 
represents the share of baqir Chand in the 
partnership assets, it does distinctly 
state that Rs. 6,500 of the above are 
written off in consideration of the transfer 
by hiarain Das of his moiety share in 
godown No. 1564 in the kothi of Mr. Camp 
bell, Belanganj, Agra/’ In my opinion 
this provision does make the document in 
question an instrument which acknow¬ 
ledges the receipt of payment of considers-' 
tion on account of the assignment or ex¬ 
tinction of a right, title or interest in im¬ 
moveable property of the value of more 
than Rs. 100, within the meaning of these 
words as they appear in section 17 (1) 
of the Indian Registration Act, XVI of 
1908. Apart, therefore, from other con¬ 
siderations, the non-registration . of this 
document makes it inoperative in so far 
as it purports to affect those of the exe¬ 
cutants in respect of whom it was never 

registered. 

Returning from this digression to the 
question of the execution, of the document, 
there is one last argument from.probability 

which I ought perhaps to notice before 
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recording my conclusion. It has been 
strongly pressed upon ns on behalf of the 

respondents that the arrangements made 
in this document were in fact acted upon 
from the date of its execution, and must 
have been so acted upon to the knowledge 
of the trustees under the Will of Anandi 
Dal, and more particularly of Makhan 
Dal ai d Damodar iS as. The suggestion 
is, that these two men at any rate, if they 
had not actually joined in the execution 
of Exhibit C at the time, must have seen 
from the way in which the business was 
being carried on that a dissolution of the 
partnership had actually taken place, must 
have been put upon enquiry and must, 
therefore, have come to know of the exist¬ 
ence of Exhibit C and have denounced 
it as a forgery long before the institutioi 
of the present suit. This argument sounds 
plausible and is not without real force, 
though I very much doubt whether a mere 
argument from probability could, under 
the circumstances of this case, be used 
to supplement the failure of the defendants 
to prove the execution of the document 
by the best available evidence. I have 
come to the conclusion, lioweve r , that the 
whole force of the argument is gravely 
discounted when we come to consider 
the evidence given by the defendants. Ghasi 
Ram and Sham Dal, as to what was actual¬ 
ly done after the death of Narain Das. 
Under the terms of that gentle¬ 
man’s. Will the whole management 
of what had previously been the 
partnership business passed into the 
hands of Ram Dayal, Sliam Dal and 
Ghasi Ram, the two first named being 
the respo sible managers. There had 
previously been one of the shops belonging 
to the partnership firm carried on in 
the building in Mr. Campbell’s ko hi, and 
this was treated as the head-office of the 
firm. After the death of Narain Das 
this head-office was removed to another 
location in the City of Agra. I am by no 
means clear on the evidence whether theie 
was any real interval between this removal 
of the head-office and what the defendants 
call the re-starting of the new shop in tie 
very same building, for the sole ana separate 
benefit of the minor haqir Chand. In 
any case, the interval was one of a few 
months only. A trustee of the minor, 
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who was not scrupulously interesting him¬ 
self in the discharge of his duties, would 
only see, at most, that there had been a 
change in t ie disposition or arrangement 
of the shops belonging to the partnership; 
but that (it may be after some brief interval) 
a shop of the same descriptioi as had exist* 
ed previously was being carried on in the 
same locality, by the same persons who 
were the de facto managers of the entire 
partnership business. I do not consider 
that anything happened which was likely, 
on the face of it, to arouse the suspicions 
of Makhan Lai or Damodar Das and to 
put them upon enquiry. A careful exami¬ 
nation of the partnership accounts and 
of the accounts maintained by Sham 
Lai and Ram Daval in respect of the shop 
in Mr. Cimpbell’s kothi might no doubt 
have suggested the necessity for enquiry 
in the interests of the minor; but I find 
nothing incredible in the evidence given 
by M'.khan Lai as to his failure to make 
such an enquiry or seriously improbable 
in the suggestion that Damodar Das was 
equally negligent. So long as Musammat 
Caameli and her minor son were being 
kept in reasonable comfort, and so long 
as such matters as the marraige of the 
minor were properly arranged for in due 
course and the necessary funds supplied 
by Sham Lai and Ram Uayal, Musammat 
Chameli was not likely to make an} r com- 
plai it, or to appeal to the executors of 
her husband’s Will to look into the condi¬ 
tion of the partnership accounts. I am of 
opi lion, therefore, that 1 o valid inference 
in favour of the defendants can be drawn 
from the fact that neither Makhan Lai 
nor D .modar 1x1s ever denounced this 
document, Exhibit C, as a forgery at any 
time prior to the institutioi of the pre¬ 
sent suit. 

My finding, therefore, 011 the issue now 
under consideration is that it is not proved 
that Auandi Lai executed the agreement. 
Exhibit A, of the 27th of June 1901; a- d 
it is not proved that Makhan Lai, Damodar 
Dis and D .varkn Das executed the agree¬ 
ment, Exhibit C, of October the 21st 1905. 

IV.—Two Subsidiary questions of law. 

I now pass on to consider two questions 
of law which are not concluded by the 
$mliB£ s of fact hitherto recorded. 
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The first of these is, whether the pre¬ 
viously subsisting partnership was dis¬ 
solved by the death of Narain Das on 
the 23rd of October 1903. The law on 
the subject is contained in section 253 
(10) of the Indian Contract Act, IX 
of 1872. The law itself is simple enough: 
whether the partnership be regarded as 
one entered into for the term of the minority 
of Eaqir Ch?nd, or whether it be not so 
regarded, the death of Narain Das dissolved 
the partnership “in the absence of any con¬ 
tract to the contrary.” In a country where 
the terms of a partnership are usually 
embodied in a regular instrument such 
a provision is not difficult of application. 
In this country partnershi ps amoi gsl mem¬ 
bers of one and the same family are very 
commonly entered into without any formal 
partnership deed, and in the case now be¬ 
fore us no such deed was ever drawn up 
as between Anandi Lai and NaTaii. Das, 
The question we have to consider is whe¬ 
ther a stipulation that this partnership 
wouldnot be dissolved bythe death ofeitler 
or both of the partners, but would continue 
on the lines of a joint family business, 
at least until Faq r Chand exercised an 
option one way or the other on attain¬ 
ing his majority, can be fairly inferred 
from the established facts and the circum¬ 
stances of the case generally. The Courts in 
this country have frequently held that, in 
the case of a partnership between members 
of a joint uudiv.ded H ndu family, a stipu¬ 
lation that the partnership will not be dis¬ 
solved by the death of any one partner 
, is ordinarily to be inferred. The only 
case to which we were referred in argument, 
of which the facts present any real analogy 
to those now before us, is that of Muham¬ 
mad Kamil v. Haji Hedayaiulla (1). On 
the principles there la.d down the partner¬ 
ship between Anandi Lai and Naiavan 
Das would ordinarily have been dissolved 
by the death of Anandi Lai; tl at, it seems 
to me, we are on absolutely firm ground 
in holding that that partnership was not 
then dissolved by reason of a contract 
to the contrary, perfectly understood 
by both the parties and assented to by 
Narain Das when he signed the Will of 

ti) 64 Ind. Cas. 86xf 48 C. 906; 33 c - L J, 
4III 26C. W.N. 4 & 3 J R. (C.) J22. 
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Anan# I/r 1 as an attesting witness. In 
the course of argument before us, as the 
importance of th ; s point became obvious, 
the learned Counsel who was arguing the 
case for the respondents contended, or 
at least suggested, that we ought to hold 
that the original partnership of Anandi 
Lai and Narain Das was dissolved by 
the death of the former and that we are 
dealing with a new partnership entered 
into by Narain Das on the one hand and 
his minor nephew Faq'r Chand (as re¬ 
presented by the trustees or executors 
named in the Will of Anandi Lai) on the 
other. There is not a trace of any such 
contention to be found in the pleadings 
of the defendants, or in any part of the 
record as it stood up to the conclusion 
of the trial in the Court below. Even 
if the defendants had raised the point, I 
think it must have been decided against 
them. I have already recorded my opi¬ 
nion that when Narain Das signed the 
W 11 of Anandi Lai as an attesting witness, 
he did so with a full knowledge of its con¬ 
tents and he intended by his ' sigr.atiu e 
to certify both his knowledge of the con¬ 
tents and his acceptance of the trusteeship. 
I am satisfied, therefoie, that Anandi Lai 
and Narain Das agreed amongst them¬ 
selves that their partnership would r.ot 
be dissolved by the death of the foimer 
(an event which was clearly anticipated as 
i lie vita b!e before long), but should contin¬ 
ue as a partnership between Narain 
Das ar.d the minor Faqir Chard. I am 
not prepared to say that it seems to me 
equally obvious that it was part of the 
agreement that neither upon the death 
of Narain Das should the partnership 
be dissolved; but there are two or three 
considerations -which strike me a? weighty, 
and indeed decisive. («) The partnership 
between Anandi Lai and Narain Das 
was not precisely a partnership between 
members of a joint undivided Hindu fami¬ 
ly. The two brothers had separated after 
their father’s death and they certa 1 ly 
did not re-unite for all purposes. Each 
of them obviously regarded liis interest 
in the partnership bus) r css as his owi 
separate property, over which he retained 
full power of testamentary disposal a: d 
which would descend, in'the absence of 
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such disposal, to his own heirs, instead of 
devolving upon the other by right of sur¬ 
vivorship. The fact remains, however,that 
it was a partnership between, two brothers, 
and there is nothing surprising or abnormal 
in the suggestion that the partners, as 
between themselves, regarded it as subject 
to the oridinary incidents of a joint family 
partnership, i.t., as an arrangement which 
would continue between their heirs after 
them until formably dissolved at the 
instance of one or other member of the 
partnership. (6) It seems to me that it 
would be altogether anomalous to hold 
that A and B entered into a contract of 
partnership which would not be dissolved 
upon the death of A, but would be dissolved 
upon the death of B. (c ) I am further 
greatly impressed with the conduct of 
Narain Das on the 21st of October 1905. 
It seems to me a matter of clear inference 
from h's conduct on that date that Narain 
Das himself did not regard the partnership 
as one which would be automatically dis- 
^ e ^ h s own death. He drew up 

the three documents Exhibits C, E and 
E in imminent expectation of death, and 
he actually died within a few hours of their 
presentation to the Registration Oflicer. 
It would have been easy for him to draw 
up a Will based upon the assertion that 
the partnership would be automatically 
dissolved by his own death and making 
suitable provision for that contingency. 
The force of this argument is no doubt 
somewhat weakened by my finding against 
the genuineness of Exhibit C; but the 
Will of Narain Das itself proceeds upon 
the assumption of a partnership already 
dissolved by previous arrangement. It 
seems to me a matter for fair inference 
that Narain Das himself did not regard 
the partnership as one which would be 
automatically dissolved by his death 

For these reasons I am of opinion that a 
contract to the contrary, wither, the mean¬ 
ing of tl at expression in section 253 (10) 
of the Ind-an Contract Act, may fairl 
be inferred from the established fa - 
of the present case ai_d that the part* ei- 
slnp did not come to an end under the 
provisions of clause (10) of that section 
when Narain Das breathed his last, 


V 

ns 



INDIAN CASES, 


. 742 

9ATJR CHAND V . NAKUd RAH. 

The next question of law is as to the 
alleged ratification by the plaintiff of the 
agreement of October the 21st 1905 after 
he attained majority. The learned Sub¬ 
ordinate Judge framed an issue on this 
point, but he was not really decided it. 
He takes note of the fact that the plaintiff 
had actually been maintained during 
his minority, all the expenses of his 
marriage met, and so forth, out of 
funds in the hands of the defendants, Ram 
Dayal and Sham Lai, which they purport 
to provide from the profits of a shop, 
which they were carrying on as the separate 
business of the minor pla intiff. He does not 
appear to me, however, to have recorded 
any definite finding as to whether this 
circumstance, or any action taken by the 
plaintiff after he attained majority, would 
serve to estop the latter from claiming any 
of the reliefs sought in the present suit. 
On the findings at which I have arrived 
the plaintiff is obviously entitled to treat 
the business carried on by Ram Dayal and 
Sham Lai at the shop in Mr. Campbell's 
kothi as part and parcel of partenership 
business, and the fact that money derived 
from the profits of that shop was applied 
for his benefit during his minority in no way 
affects the present suit, except in so far 
as the defendants may claim credit for the 
said expenditure upon _ a fair settlement 
of accounts. The action taken by the 
plaintiff since he attained majority, which 
has been suggested as amounting to a 

ratification of the agreement of October, 

the 21st 1905, cannot possibly have any 
such effect. It appears that Ram Dayal 
and Sham Lai had invested a portion of 
the funds which they held to the credit 
of the plaintiff by lending the money out on 
mortgage. They had brought a suit upon, 
the mortgage and obtained a decree. When 
the plaintiff attained majority he adopted 
this transaction, to the extent of executing 
the decree and obtaining payment. He 
was obviosuly entitled to do this wither t 
prejudice to any claim which lie might 
have against Ram Dayal and Sham I,?l 
or against any other of the defendants, 
for money due to him upon a complete 
settlement of accounts. Indeed, the pro¬ 
ceedings in execution of the decree could 
scarcely have been contii.ued after LVqir 
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Chand attained majority by any one but 
Faqir Chand himself, and the money 
would have been lost altogether if the 
plaintiff had not taken action. The morey 
thus realised by him will have to be taken 
into account upon a final settlement bet¬ 
ween the parties, but there is nothing 
about the plaintiff's conduct in this matter 
to debar him from maintaining the pre¬ 
sent suit. 

V.—Forik of Decree to be passed on 

THE PLAINTIFF'S APPEAL. 

From the findings which have now 
been recorded it is obvious that the ap¬ 
peal of Nanag Ram, Pirst Appeal No. 347 
of 1921, must fail and there is nothing 
for us to do but to dismiss the same with 
costs, including fees on the higher scale. 
Similarly, the cross-objections taken by 
the respondent Sham Lai in First Appeal 
No. 239 of 1920 also fail and must be 
dismissed W'ith costs. 

The form of decree which requires to 
be substituted for the very inadequate 
decree passed in favour of the plaintiff 
by the Trial Court requires careful and 
detailed consideration. To begin with, 
the plaintiff has substantially succeeded 
in lus appeal and, whatever else may happen; 
he is entitled to the costs of this appeal, 
including fees on the higher scale. I 
would award him these costs jointly and 
severally against the defendants-iespord- 

ents Narag Ram, Gliasi Ram, Ram Dial 

and Sham Lai. . .... , 

Secondly, tlie plaintiff is clearly entitled 

to a preliminary decree for dissolution 

of partnership and settlement of accom s 

a» against the same four defendants. Slmt- 

ly speaking, the decree for dissolution 

i partnership must be against Narag 

Ram and Ghasi Earn alone; but I would 

include the defendants, Ram Dayal and 
<v. Ta 1 in the decree for rendition of 

accounts, on the ground that they are the 
facto managers of the partnership busi- 

’ e The account must begin with an ascertain; 
ment of the capital to the credit cf Anandl 
T al on the date of that gentleman s death. 

I'do not thii k tl at the defendants, or any 
of them, should be held to be bound by 
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the recital in the Will of Anandi Lai by 
which this capital is stated at Rs. 58,000. 
There is force in the contention raised by 
Ghasi Ram that this is no more than a 
rough estimate on Anandi Lars part, and 
that it includes profits which Anandi Lai 
expected to make by the end of the year 
then current. The accounts will have to 
be examined up to the date of Anandi 
Lai's death and, amongst other things, 
the defendants should be permittee: to 
prove, if they are able to do so, that 
Anandi Lai in his lifetime gave directions 
for a sun! of Rs. 5,ooc to be contributed 
out of his share of partnership capital 
towards the construction of a dharamsala. 
The alleged agreement by which a further 
sum of Rs. 4,000 was to be contributed 
in equal shares by the two members of the 

partnership, to provide for the maintenance 
and expenses of the dharatttsala must 
also be gone into. From thedateof Anandi 
Lai's death, after the amount due to him 
as his share of partnership capital on that 
date has been ascertained, the accounts 
of all the shops carried on as part of the 
partnership business must be gone into, 
and the annual profits divided in the pro¬ 
portion of five-eighths assigned to the 
plaintiff and three-eighths to the defend¬ 
ants. The Court need not concern itself 
with the apportionment of this share of 
three-eighths as amongst the defendants, 
unless this point is expressly raised by 
the defendants, Nanag Ram and Ghasi 
Ram. If it should be so raised, I 
think our decree must leave it open to 
the Court below to exercise its discretion 
in the matter. In this settlement of ac¬ 
count the profits of the shop carried on 
by Ram Dayal and Sham Lai in the building 
known as Mr. Campbell’s kothi must be 
treated as part of and parcel of the partner¬ 
ship profits and divided between the par¬ 
ties in the ratio already stated. 

The defendants will be entitled to debit 
against the plaintiff, from year to year all 
money expended on his behalf, or for his 
benefit or for that of his mother provided 
the'expenditure be such as is warranted 
by the terms of Anandi Lai’s Will. The 
money actually realised by the plaintiff 
since he attained majority under the 


mortgage-decree already referred to 
must be brought into account as 
part payment of the amount due to 
him. I find it a little difficult to decide 
as to the proper directions to be given 
regarding certain items of immoveable 
property, referred to in detail in the course 
of the cross-examination of Ghasi Ram, 
which the plaintiff alleges to have been 
acquired out of partnership funds. I think 
our decree must leave it open to the plaintiff 
to raise this question and to the Court 
below to adjudicate upon it in such manner 
as it may determine to be just after the 
facts have been fully gone into. 

Any money found due to the plaintiff 
must be recoverable, in the first instance, 
out of the assets of the partnership business 
in the hands of the various defendants. 
I am not sure that we are called upon to 
provide for the contingency of such assets 
being found insufficient to meet the plain¬ 
tiff's claim. In case of such insufficiency 
Ghasi Ram, as a defaulting trustee, would 
certainly be liable to make it good. Nanag 
Ram, as the heir of another trustee, would 
also be liable to the extent of any monies 
which might have passed into his hands 
by reason of any breach of duty on his 
father's part. Ram Dayal and Sham Lai 
would not, I think, be liable, except to the 
extent of partnership funds in their hands. 

In this connection, however, I think 
there is one point of considerable practical 
importance to be dealt with at once. On 
the admission of Sham Lai himself, these 
two defendants are in possession of a sum 
of from Rs. 47,000 to Rs. 48,000 which 
is due to the plaintiff and which they held 
to liis credit. They represent it as coming 
out of the accumulated profits of the shop 
which they carried on for the benefit of 
the plaintiff in Mr. Campbell’s kothi at 
Agra* on our findings the money represents 
simply a portion of what is due to the plain¬ 
tiff on a fair division of partnership assets; 
It is admittedly in the hands of these two 
defendants and I can see no reason why 
they should not be made to hand it over 
at once. Some time must yet pass before 
a final decree can be worked out 01. the 
basis of the decision at which we have 
arrived: it would be clearly unfair to the 
plaintiff that he should be left in difficulties 
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for ready money while this large sum was 
lying to his credit in the hands of the two 
defendants. I think, therefore, that we 
ought to include in our decree a direction 
requiring them to fulfil their own under¬ 
taking by paying the money into Court 
within a period to be limited by the de¬ 
cree the said money to be taken into ac¬ 
count hereafter in the filial decree, in par¬ 
tial discharge of the plaintiff’s claim and 
in liquidation of any sum which may be 
found due to the plaintiff from these parti¬ 
cular defendants. 

Walsh, J •—I have read my brother's 
judgment, and agree. There seems to me 
to be a great deal in the learned Subordi¬ 
nate Judge's interlocutory proceedings 
in the case, and in his final juogment, which 
is open to criticism. Once the conclusion 
is reached that the re-distribution of shares 


of an ignorant and helpless mother to the 
abandonment of the legal rights of her 
still more helpless child. I am satisfied 
that, even if the document had been satis¬ 
factorily established in fact by proof, the 
alleged dissolution was a sham, not under¬ 
stood by the trustees, except those who 
were to profit by it, and that it was not 
binding on the minor whose consent could 
only be lawfully given by them. 

By the Court, fi) First Appeal No. 347 
of 1921 is dismissed with costs,including 
fees on the higher scale. 

(2) In First Appeal No. 239 of 1920 
was set aside the decree of the Court below, 
and in lieu thereoi we decree the plaintiff's 
claim as fellows 

{a) We grant him a preliminary decree 
for dissolution of partnerships and rendition 
of accounts as against the defendants, 


in the partnership sought to be effected Nanag Ram, Ghasi Ram, Ram Dayal and 
by the deed of June 1901 was not execut- Sham Lai. 

ed by Anandi Lai, it stands as a piece (t) There will be an ascertf ij n < j 1 of 
of sheer robbery of the minor by Nr rail, the capital representing An ar.'i Lai's sMie 
Das, of which his trusted karivda must in the partnership bisiiess 01 tie date 
have been cognisant, and colours the whole of that gentleman s deatL, subject to tl e 
of thesubsequent proceedings. For example, directions given in the eriliii cf tie 


a point to which my brother has not judgment of this Court, 
referred, the assignment to the minor as ic) Thereafter, an account will be tclen 

part of his share, of the half hoi hi, for of the net profits which accrued year by 
Rs. 6,500, the amount originally paid year on each of the shops constituting 
for the whole, and that without any pre- the partnership business including tic* seven 
tence at a valuation, was a transaction shops referred to in the Will of Narain 
which could not possibly stand, in fry Das and the shop started by the defer* 
view of the case, and was plainly a fraud dants, Ram Dayal and Sham Lai, foster si* 
upon the infant. bly as a separate business for tie beicit 

Subsequently to the death of Narain, of the plaintiff alone) in the btulc 11 g 
the defendant, Ghasi, was the moving spirit known as Mr. Campbell’s kothi in tie 
in the business, and he has been through- City ot Agra: in the profits thus ascertf n < c 
out this suit the pillar of the defence. It the plaintiff’s share will be ten-sixteerti s 
is sufficient to say that, in my opinion, he and that of the defendants six-sixteer tl s. 
was a witness unworthy of credit, pro is The Court will have discretion to apportion 
contradicted by most of the other wit- the shares of the defendants rmorgft 
nesses, against many of whom nothing themselves if they move it to r o so. 
can be suggested. He appears to have (d) The Court will enquire w e cr 

failed to grasp the essential differrree any immoveable property no e ongs 
between his duty as a trustee, and his to the partnership urm,. or UPS eer, ac- 
interest as a partner, or if he realised it, quiren out of partners ip furs, an 
to have deliberately neglected the ore pass such orders regarding the same 

for the benefit of the other, and then to appear just. .... , . 

have resorted to a method of defending (*) The defendants will[be ertit.e 
his conduct, which is, unfortunately, erh charge agairst the plaittir til merey * 
too common in these Courts, ratnely, tbrt per.dec. 01 bis / ^balf or lor Ms y T 
of setting up in Court the supposed consent or for that of bis mother, provide 1 
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c xpenditure be such as is warranted by 
the terms of Anandi Lal*s Will. They 
willalso be allowed credit for the money 
realised by the plaintiff on the mortgage- 
decree referred to in the earlier part of 
this judgment. 

(*) Any money found due to the plaintiff 

will be recoverable, in the first instance, 
out of the assets of the partnership business 
in the hands of the defendants, Nanak Ram, 
Ghasi Ram, Ram Dayal and Sham Lai. 
In the event cf the entire amount not 
being realised, the balance will be 
recoverable from Ghasi Ram personally 
and from Nanag Ram to the extent of 
any money which the Court may find to 
have passed into his hands by reason of 
any breach on the part of Narain Das of 
his duties as a trustee and executor under 
the Will of Anandi Lai. 

3. The defendants, Ram Dayal and 
Sham Lai, will pay into Court within two 
months from the date of this decree, the 
sum of Rs. 47,500 to the credit of the plain¬ 
tiff, who will be permitted to withdraw 
the same unconditionally. The defendants 
will be allowed credit for this payment 
against any sum found due to the plaintiff 
of the final settlement of accounts . 

4. The suit as against the defendants, 
M us animat Pisto, Musammat Mohan Dei 
and Makhan Lai, will stand dismissed, but 
these defendants will bear their own costs. 

5. The plaintiff will get his costs of this 
appeal against the defendants, Nana. Ram, 
Ghasi Ram, Ram Dayal and Sham Lai 
jointly and severally including fees of 
the higher scale. The Court below will 
pass suitable orders respecting all costs 
in that Court when it comes to pass its 
final decree. 

6. The cross-objections of the defen¬ 
dant, Sham Lai, are dismissed with costs 
including fees on the higher scale. 

m. d. j. & k. s. d. Cross-objections, 

d istni ssed . 
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ALLAHABAD HIGH COURT. 

Second civil Appeal No. 1147 OF 1021. 

March 15, 1923. 

Present:— Mr. Justice Ra-fiore ar.d Mr. 

Justice Lindsay. 

GIRDHARI SINGH and another— 
Defendants—Appellants 


versus 


BHUPAL SINGH and others— 
Plaintiffs and Defendants 
— R estondents. 

Pre-emption—Ttme fixed for payment — Appeal 
— Appellate Court, power of, to extend time. 

An Appellate Court has power to extend the 
time fixed by the Trial Court for payment of the 
pre-emptive price in a decree for pre-emption 

Kodai Singh v. Jaisri Singh, 13 A. 
1891 7 Ind. Dec. (n. s.) 118 (F. B.) and 

Khurshed-un-nissa v. Alim-un-nissa, 17 Ind. 
Cas. 868; 10 A. L. J. 42 x, followed. 

Second appeal against a decree of the 
Subordinate Judge, Mainpuri, dated the 
26th April 1921. 

Dr. 5 . N, Sen and Mr. Baleshwari Prasad, 
for the Appellants. 

Mr. Gulzuri Lai , lor the Respondents. 

JUDGMENT. —This second appeal 
arises out of a pre-emption suit. The 
question before us is whether the lower 
Appellate Court had a right to extend the 
time for payment into Court of the pre¬ 
emption-money. 

It appears that the appellants were gi\ en 
a decree for pre-emption by which they 
were required to pay a sum of Rs. 800 
into Court within a period of thirty days 
from the date of the first Court's 
decree. That decree was passed three days 
beiore the Courts closed for the long 
vacation, so that we have it that the 
plaintiffs had really only a period of 
three days to deposit the money. 

An application was made after the va¬ 
cation for the reception of the money by 
the Court. The application was declined 
ou the ground that the Court had no au¬ 
thority to extend the time. 


me pi .minis appealed t 0 the District 
Judge. In tiie Memorandum of Appeal 
as presented, the only ground taken was 
that the price which had been fixed by 
the Court below was excessive? It seems, 
however, that at a later stage the plaintiffs 
were allowed to add another ground of 
appeal taking exception to the short time 
winch the first Court had allowed for pa \ - 
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meat into Court of the pre-emption-money. 

The lower Appellate Court agreed with 
the first Court regarding the sum which 
thp plaintiffs pre-emptors were bound 
to pay, i. e., Rs. 800. The learned Judge 
in his judgment found that the time which 
had been allowed to the plaintiffs for pav¬ 
ing the money into Court was too short. 
Consequently, although he upheld the first 
Court regarding the amount of pre-emp¬ 
tion-money, he thought that he was en¬ 
titled to extend the time and he extended 

it accordingly. . 

In view oi the rulings which have been 
cited to us, namely, Kodai Singh v. 

Jaisri Singh '1) and Khurshed-uu-mssa 
v. Alitn-un-nissa (2) it appears to 
us that this appeal cannot succeed. Ac¬ 
cording to these j augments the Court be- 
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become attachable by a creditor on the retire¬ 
ment of the subscriber before it is actually 
drawn out. 

Civil revision from an order of the 
Small Cause Court Judge, Allahabad; 
dated the 26th September 1922. 

Mr. Indu- Bhushan Batterji, for the Appli¬ 
cant. 

Mr. L. M. Batter it, for the Opposite 
Party. 

JUDGMENT—This is a revision from 
an order of the learned Judge of the Small 
Cause Court, Allahabad. The point for 
decision before him was whether a deposit m 
a Provident Fund; which so long as the 
subscriber was in service was a compulsory 
deposit within the meaning of section 2 
(4) of the Provident Funds Act (IX. of 
1807I, became attachable by a creditor 


cording to these j adgments the ~ourt be- ^ moment t h e subscriber retired. The 
low had a discretion t 0 extend the time. bscriber ^ this case has retired but has 
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If that discretion has been judicially, exer¬ 
cised this Court does not interfere in se¬ 
cond appeal. We, therefore, dismiss the 

appeal with costs. . 

K Appeal dismissed. 

/.\ j -> a. 189; 7 Ind. Dec. (n. S.) I18 (F. B.). 

(2) 17 Ind. Cast 868; 10 A. L. J. 4 21 * 

ALLAHABAD HIGH COURT. 

Civil Revision No. 14 of 1923. 

April 19, 1923- 

Present :—Mr. Justice Daniels. 

DEVI PRASAD—Decree-Holder— 

Applicant 
iters us 

SECRETARY of STATE for INDIA in 

COUNCIL— Objector—Opposite 

Party. 
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subscriber in this c<ise has retired but has 
not yet drawn his deposit. The learned 
Judge of the Court below has followed the 

decision in Veerchand v. B. B. & C. I: 
Ry., Co., (1), and has held that the deposit 

is not attachable. The learned Judges 
took the view that compulsory deposit 
in the Act was a term with a technical 
meaning and that a deposit which came 
within the definition remained a compulsory 
deposit until it was actually drawn out. 

The subscriber's retirement made no aitter- 

ence to its nature. The same view as was 
held in Bombay has been taken by tne 
High Court of Calcutta in Hindley v. Joy- 
1,Jain ( 2 ), in which the Bombay easels 
followed and approved. Another Bo y 
c^se Nagindas v. Ghelabhat (j) “ 8 

e “« further and held that the deposit 


Funds aTJx of r8 97 ), , a U)- Reeled ever: after payment to the sub- 

last JSC3-Sfei. 

" rke q>U/ion whether a deposit is a compulsory 

.. nf action 2 (4) 01 tDC 


TUc qu^uon ~ —r- f t * 

deposit within the meaning of action 2 (4) of the 
Provident Funds Act depends on whether it is 
re payable on demand or at the option of the 

subscriber. „ compulsory deposit" in the 

Provident*Funds Act is a term with a technical 
meaning and a deposit which comes within the 
definition remains a compulsory deposit until 

B.bC.I. Ry., Co., 2 9 B. 259J 

h Rom L R. 921, Hindley v. Joynaratn, 54 
C a ® J46C 962:24c. W.N.288 and Nagindas 

v. Ghelabhai, 56 Ind. Cas. 449; 44 B. 6731 22 Bom * 
t R. ^22, relied on. . . 

" a cuuapnlsory deposit within the meaning of 
section 2 ( 4 ) of the Provident Funds Act does not 


lehgtbof the la9t A “ e akl°t n ?he de a“rit“ 

54 IndfS»f wTlVC. 96*f*4 C * W ‘ K * 


(1) 

( 2 ) 


28 ( 3) 5 6 Hid. Cas. 449: 44 673; 22 * 0IQ * L ‘ 

R. 322. 
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Join the Provident Fund or not. This 
makes no difference in view of the defini¬ 
tion contained in secton 2 (4) of the Act. 
The question whether a deposit is a com¬ 
pulsory deposit depends on whether it 
was re-payable on demand or at the option 
of the subscriber. Under the Provident 
Fund Rules which have been placed before 
me the deposit in this case was not so 
re-payable. It is also urged that in certain 
cases an advance might be given to the 
subscriber out of the deposit even before 
retirement. This also does not affect the 
question cf law involved for this advance 
could only be given under the orders of 
the sanctioning authority for special cause 
shown and not at the option of the sub¬ 
scriber. The weight of authority is dis¬ 
tinctly in favour of the view taken by the 
Court below and I dismiss the application 
with costs. 

z. k. Appllcation dismissed . 


PRIVY COUNCIL. 

Appeal from the Patna High Court. 

May 15, 1923. 

Present: —Viscount Finlay, Lord 
Atkinson and Mr. Ameer Ali. 

Raja INDRAJIT PRATAP BAHADUR 
SAHI— Plaintiff—Appellant 

versus 

AMAR SINGH and others—Defendants 

— Respondents. 

Civil Procedure Code ( Act V of 1908), O. XL I, 
r. 27— Appeal—Additional evidence — Other sub¬ 
stantial cause—Privy Council — Practice. 

Under r. 27 of O. XLI of the Civil Procedure 
Code, an Appellate Court has power to allow, 
at the instance of any of the parties, additional 
evidence or documents to be produced or witnesses 
to be examined, for any cause other than those 
particularly specified in the rule. The rule does 
not limit the admission of additional evidence 
to cases, when the Appellate Court has itself dis¬ 
covered some inherent lacuna or defect, and re¬ 
quires evidence to fill up the gap, or remedy the 
defect, [p. 751, col. 2; p. 752, col. 1.] 

Kessowji Issur v. Great Indian Peninsula 
Railway, Co., 34 I. A. 115; 31 B. 381; 9B0111. L. R. 
671; 11 C. W. N. 721; 6 C. L. J- 5; 4 A. L- J. 461; 
17 M. I,. J. 347 ; 2 M. L. T. 435 (P.C.), Svecman- 
chunder Dey v. Gopaulchunder Chuckevlutty, 
11 M. I. A. 285 7 W. R. P. C. 101 1 Suth.P. C. J. 
6511 a Sar.P.C. J.215J 20 B. R. 11, distinguished. 


Rules of procedure are not made for the purpose 
of hindering justice. There is no restriction 
on the powers of the Pr A vy Council to admit such 
evidence for the non-production of which at the 
initial stage sufficient ground has been made 
out. [p. 753, col. 1.] 

Appeal from the Patna High Court. 

Messrs. L. DeGruyther, K. C., and B. 
Dube, for the Appellant. 

Messrs. A. M. Dunne, K. C. and W. 
Wattach, for the Respondents. 

JUDGMENT. 

Mr. Ameer Ali.—The facts of this litiga¬ 
tion are set out in detail in the judgments 
of the Courts in India ; it is consequently 
not necessary to state them here at any 
length. The suit relates to two villages, 
named respectivey Lakhawar Klias and 
Lakhawar Faridpur, lying within Mahal 
M’.rgaon, appertaining to the Tikari estate 
in the Province of Behar. It appears 
that in 1843 there was a Government Survey 
of Mahal Margaon, in the course of which 
a Khasra map was prepared by the Amin 
of these two villages along with another 
called Lakhawar Damodarpur. The map 
is Exhibit 14 in this case, and tte memo¬ 
randum on the back is marked 14 A. 

In the middle of the nineteenth century 
the Tikari estate belonged to one Raja 
Mode Narain Singh. He died somewhere 
in the year 1856 or 1857 without any male 
issue, leaving him surviving two widows 
named respectively Rani Asmedli Koer 
and Rani Sun it Koer, a brother’s son. 
Ran Balia door Singh and a sister's grand¬ 
son, Krishna Pratap Sahai, the ancestor 
of the present appellant often named in 
these proceedings as the Raja of Tankuhi. 
On Raja Mode Narain Singh's death, 
in the absence of any direct male heir, 
natural or adopted, his widows took posses¬ 
sion of the estate for their lives. Ran 
Baliadoor Singh, who, under the circum¬ 
stances, was the reversioner, appears, how¬ 
ever, to have acquired possession by some 
arrangement with the widows. 

In 1875 Raja Krishna Pratap Sahai 
brought a suit against Ran Bahudoer 
Singh and the two widows of Raja Mode 
Narain Singh, for recovery of the v hole 
estate, on the allegation that he had been 
adopted by the widows subsequent to the 
de th of the Raja under authority given 
by him in his lifetime. This suit was 
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dismissed by the Subordinate Judge ;from 
his decision an appeal was preferred to the 
High Court of Calcutta. Whilst the appeal 
was pendng the parties came to a settle¬ 
ment and an ekararnatna was executed 
by Krishna Pratap in which were 
embodied the terms of the compromise. 
This document is marked Exhibit 20, 
and bears date the 30th of May 1880. 
By thetermsof thisagreement Raja Krishna 
Pratap Sahai undertook to withdraw all 
claims to the estate, in consideration of the 
grant to him by Ran Bahadoor Singh, of 
a mokzrari settlement of certain villages 
set out i n detail in that document. Pursu¬ 
ant to this agreement Ran Bahadoor Singh, 
by a b Utah of even date, granted to Krishna 
Pratap Sahai, the mokatarioi the villages 
named in the ekravnama and set out specifi¬ 
cally in the grant. The pUtak recites the 
agreement already referred to and then 
proceeds to describe the properties demised 
thereunder. One of these is named as 
Damodarpur Lakhawar. 

The controversy in the present suit 
relates solely to the question, what does 
Damodarpur Lakhawar denote? 

It should be noted here that the rental 
fixed for the mokarari was Rs. 2,701 per 

annum. 

Raja Krishna Pratap Sahai, the grantee, 
appears to have taken possession under 
the pittah of the properties conveyed to 
him thereunder by Ran Bahadoor Singh. 

The plaintiffs’claim that under the designa¬ 
tion of Damodarpur Lakhawar onlv one 
village was granted to Raja Pratap Sahai 
and that the grantor retained possession 
of the other two, viz., Lakhawar Khas 
and Lakhawar Faridpur, and that they 
on the 24th January 1914 obtained a 
grant of the same from the present owner 
of the 7 J-annas share of the Tikari estate 
within whose property these villages lie , 
and they ask, as against the first defendant. 

Hie representative ot Raja Krishna Pratap 

Sahai, recovery of possession of these 
two villages with me>ne profits. The de¬ 
fendant No. 2 is the present possessor of 
the 74-antias share am. she supports the 
plaintiffs’ claim. 

The contesting defendant, on tie other 
hand, alleges that “ in the mofassil oil the 
three villages ?.ie known by the name 


of Damodarpur Lakhawar,” that they were 
“ Ui-sured together” fin the Survey of 
x ^ 43 ) and that all three were entered under 
the name of Damodarpur Lakhawar in 
the Zemindari office of the Tikari Raj; 
and he claims that what was granted to 
Raja Krishna Pratap under that name was 
not one village only, but all the three bear¬ 
ing the common designation of Lakhawar, 
He further alleges that the grantee and 
his heirs have ever since been in possession 
of the three villages and that the present 
suit has been falsely instituted against 
him. As already stated, the sole question 
at issue between the parties is, what does 
the name Damodarpur Lakhawar denote; 
in other words, whether it refers to only 
one village or to the three villages together. 

This is an action in ejectment; in the 
proceedings under section 145 of the Crimi¬ 
nal Procedure Code in 1912, the defendant 
was found to be in possession of the villages 
in dispute, against theclaim of the plaintiffs ; 
and in the Cadastral Survey proceedings 
taken under the provisions of Ber grl Tenan¬ 
cy Act of 1885, they again failed to estab¬ 
lish their allegation. Their failure in those 
proceedings led in fact to the institution 
of the present action in August 1914. The 
units thus lay heavily on the plaintiffs 
to show that the defendant was not in 
possession of these proprerties by virtue 
of the title he alleges. And this they 
could easily have done, in order to shift 
the onus, by proving that the rent for 

the two Maitzzhs was paid separate!}’ 
into the estate office, and that the three 
villages were separately entered in the 
estate records. Their Lordships have not 
observed in the judgments of the Courts 
in India a reference to this aspect of the 

case. 

rn both the Courts the matter in con¬ 
troversy has been dealt with as involving 
a simple construction of the words of the 
■battah Both the Subordinate Judge and 
the learned Judges of the High Court of 
Patna have found that the three properties 
f 0 m separate Movzahs, that the two dis¬ 
puted villages are not appurtenant hamlets 
iDakhihiHs) of Damodarpur, that conse¬ 
quently what was granted ur.aer the pattah 
was only one village specifically named 
| n the grant. They put aside the dotu- 
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mentary evidence adduced by the defend¬ 
ant of the dealings with the three Mouzahs 
as a composite property, mainly on the 
ground of a lacuna in the evidence which 
made the transaction look suspicious. 

The Subordinate Judge decreed the plaint¬ 
iffs' claim, and his decree has been affirmed 
by the High Court, though it has held 
he had fallen into error on several fin din ns 
of fact. 

The present appeal to His Majesty is 
from the judgment and decree ot the High 
Court. 

In dealing with this case it is necessary 
to bear in mind two undisputed facts, 
hirst, that in the Survey of 1843 the lands 
of the three Mouzahs were measured to¬ 
gether. The learned Judges of the High 
Court find it impossible to say why this 
was done. But Exhibit 14A, the memo¬ 
randum on the khasva map prepared by the 
Amin for purposes of the Regular Survey 
which was to follow, contains the explana¬ 
tion. The three Mouzahs were measured 
together, as the lands were intermixed 
(mzkhlut). In this circumstance may be 
found the key to the whole history of these 
villages. Though the areas found on 
measurement are given separately, all 
three bear the same number in the Collec¬ 
tor's register. 

The Appellate Court thinks, that this is 
due to the fact that the three villages apper¬ 
tain to one Mahal. This explanation seems 
hardly well-founded. Besides, weie this 
the correct view, all the other villages 
described in Exhibit 14A which also bear 
the name of Eakkawar would have borne 
one and the same number. Their Lord¬ 
ships have no doubt that the three makhlut 
villages bearing one number in the Collec¬ 
tor's register were regarded a.s onecomposite 
revenue unit. The revenue assessed on 
these Mouzahs appears also to be a con¬ 
solidated amount. 

As stated already, the grant was made 
on the 30th May i 83 c. In it the name 
of the property’ is given as “ Damoaarpur 
Lakhawar. In the schedule which con¬ 
tains the details of the Mouzahs the names 
of the thikadars (lessees), who were in 
possession at the time and the jama at 
which Settlement was made are set out. 
The particular property forming the subject 

of thfi grant is described thus: ‘J Damodar- 


pur Lakhawar, Pargana Okri, Mahal Sufi, 
District Gaya. " 

Twelve } r ears before, viz., on the 5th 
April 1868, Rani Sunit Koer, the second 
widow of Raj? Mode harain Singh, had 
granted to one Ram Sahai, whose name 
appears as lessee in the list attached to the 
Pattah of 1880, a lease of 7^-annas share of 
six Mouzahs for 15 years at a yearly rental 
of Rs. 757. In this document also the 
property is described as Damodarpur Lakha¬ 
war. On the 15th September 1875 Raja 
Ran Bahaaoor himself granted to one 
Mohar Singn a pattah for 1 j years in respect 
of the remaining 8|-anna.s share of the 
same villages at a rental of Rs. 749—thus 
making a total of Rs. 1,506 for both shares. 
On the 23rd January 1880, shortly before 
the compromise in the suit of 1875, Ran 
Bahadoor Singh gave to one rirrihar Narain 


Singh, whose name also appears in the 
list attached to the pattah of the 30th May 
1880, an usufructuary lease for 15 years. In 
the kabuliyat executed by Harihar Isarain 
Singh, the component parts of Damodarpur 
Lakhawar are for the first time specifically 
set out. It recites that lie had obtained 
a thika settlement of the whole and entire 
16 annas of Mouzah Lakhawar Khas, Lakha¬ 
war Makhlut Damodarpur, Lakhawar Makh¬ 
lut I« arid pur, Mahal Sufi, Pargana Okri, 
District Gaya, original with dependencies’ 
on a fixed and consolidated jama of Cos. 
Rs- 1 , 495 /’ together with certain other 
items, amounting in the aggregate to Cos. 
Rs. 1,507. After giving other details it 
goes on to state that:— 

“ Under the order of the authority for 
the time being resting with me the Thika' 
day, on payment of Cos. Rs. 10,800 as 
ZarpesJigi bearing interest ?t S annas per 
cent, per mensem, according to Katowli 
Satawa [*.*., usufructuary mortgage] account 
given below and Rs. 501, as Zarfieshei 
bearing no interest, to be set off at the end 
of the term, from Sarkar Raja Ran Bahadoor 
Singl: • • • • . for p term of 

15 years I shaU take, and hold possession 
of the lease-hold properties 

A schedule is attached to this document 
showing the annual rental of the properties 
of which Harihar Narsin Singh had obtained 
the lease, the deductions to be made there¬ 
from ou account of interest, the amount-, 
to be deducted on account of ptmdvel. 
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and the balance remaining therefrom, which 
was to be paid to the mokarraridxr , the 
grantee under the pattah of 1880. This 
document would go to show that what 
was granted in 1880 referred to all the three 
villages which were grouped under the 
one name of Damodarpur Lakhawar, and 
would be conclusive on the point in con- 
troversy. But both the Subordinate Judge 
and the learned Judges of the High Court 
think, as already mentioned, that there 
was a gap in the evidence which the de¬ 
fendants had fa ilea to supply and that, 
therefore, the story that the grant included 
all three Mouzahs could not be true. On 
this point the Subordinate Judge expresses 

himself thus :— 

“ Thus the grantor of the lease as shown 
by Exhibit 15 makes 0 cle?r profit of about 
Rs. 6,000 by way of interest over the peshgi 
money received, and he takes about 
Rs. 8,000 more as peshgi money than that in 
Exhibits LandG; under such circumstan¬ 
ces simply because the rental in Exhibit 15 
happens to be Rs. 1,507 and 30 maunds 
ot rice almost equal to what there is in 

Exhibits Hand G, it cannot follow that the 

same profit accrued to the landlord, and 
therefore, tlie same property was leased 
out in Exhibit 15 as in Exhibits I, and G. 
In fact, the landlord for apparent larger 
profits might have reduced the rent and 
mirrht have granted three villages by Ex¬ 
hibit 15 and, as the profit was not so much 
before he took larger rent and granted 
only one village and 7Jennas of Ampattua 
for almost the same rent 

The learned Judges o f the High Court 

take a similar view. They say 

Now there is evidence to snow that 

the portion of the jama which was to 
be set ofi iu favour of the Tikari Raj 
against the Zarpcskgi was actually 
set off but there is nothing to show 
that ’any corresponding set-off was 
ever made bv the Tikari Raj :n favour 
of the Tamkuhi Raj (the appellant). The 
only conclusion to be drawn uom this is 
the conclusion drawn by the learned Sub¬ 
ordinate Judge, viz., that the Tikari Raj 
was getting the benefit of the set-ofi and 
that the Tamkuhi Raj was not in posses¬ 
sion of the three Mouzahs but of only one. 
Evenif the Tamkuhi Raj did take the whole 
of the cash-rent from the Ticerdar, how^ 
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ever, this also would show nothing. Under 
his mokarari the Raj of Tamkuhi was 
to get 0 clear profit of Rs. 1,151-12 a year 
after deduction of mokarari rent. Now 
the highest amount that in any year was 
ever payable by Harihar Narain to the 
Tikari Raj was R*>. 706-10, so that even 
if the Tamkuhi Raj took the whole of this 
sum it was less than the whole amount 
to which it was entitled under the mokarari 
and the fact of taking it all would not in 
any way shew that it had possession of 
the Mouzahs in suit.” 

The conclusion of the Indian Courts 
being thus based on the absence of evidence 
on the part of the defendant to show what 
arrangement had been made by Ran Bnha- 
door Singh in respect of the demands of 
Harihar Narain Singh, who held the usufruc¬ 
tuary mortgage, the appellant tried to 
trace further transactions to elucidate the 
gap to which the Subordinate Judge and 
the High Court referred, and on which 
practically the case was decided. It appears 
that before judgment was delivered by the 
High Court he traced after diligert search 

certain documents contemporaneously exe¬ 
cuted by Ran Bahaaoor Singh by which 
he had maae effective provision for meeting 
the demands of the usufructuary mortgagee 
and the claims of the mokararidar ; and 
obtained copies from the Registry Office 
where the documents executed by Ran 
Bahdoor Singh were registered, and applied 
to the Appellate Court, for their admis¬ 
sion as material eviaence in proof oi his 
case. One of these documents is the 
Hukumnamah (authority) addressed b> Ran 
Bahadoor Singh to Harihar Narain Singh 
which bears date the 31st May 1880. The 
other is a Tunkhah or authorisation address¬ 
ed bv Raja Ran Bahadoor to one 
Pelkhari Singh dated the ? 4 th January 
1880 Telkhari Singh appears to have 
been' a lessee of certain Mouzahs be ong- 
to Ran Bahadoor Singh and the direc 

to him is in these terms 
t " Whereas Harihar Narain Singh, son 
B , b u Mukha Singh, resident of Bishun- 

oore Pandui, Pergannah Ekil, District Gaya 

bv occupaton Zemindar , has been granted 
« lease for a term of 15 years in respect 
V t 6 annas of Mouzah Khas Lakhawar, 
T akhawar Makhlut Damodarpur, Lakhawar 

SrfUrt Wridpur. Mahal Sufi, P*r e *»n*h 
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Ekil, District Gaya, original with depend¬ 
encies at an annual jama of Rs. 1,507 of 
Company's coin, in cash Ma/ with Abwab 
and 30 maunds of sunned rice from 1296 
to 1310 for a consideration of Rs. 10,878 
as an advance bearing interest at the rate 
of 8 annas per mensem ae per Katwa Satwa 
account and Rs. 561 as advance bearing 
no interest to be set off against the rent 
of the last year of the term. And 
Rs. 5,520-11, as is the interest on the said 
advance bearing interest from November 
1287 to 1295 the period of dispossession 
and the payment of that amount is neces¬ 
sary. Therefore, it is written to you that 
you should pay the said Rs. 5,520 as per 
details out of the rental in respect of Bhekh- 
dharaut Mahal Sufi Pargannah Bhelawar, 
the lease-hold village, year after yes.i to 
the said lessee (Harihar Narain Singh) 
after obtaining receipt. ” 

The Hukumnama directed to Harihar 
Narayan Singh bears date the 1st June 
1880, namely, the day after the mokarari 
pattah of the 30th May 1880, in favour of 
Raja Krishna Pratap Sahai. The docu¬ 
ment runs thus:— 

“ To. 

Sri Harihar Narayan Singh, son of 
Mukhi Singh, resident of Mouzah Bishunpur 
Pandul, Pergannah Ekil, District Gaya, 
and thikadar in respect of 7-annas 6-pies 
out of the entire 16-annas of the Mouxah 
Daraodarpurlvakhawar and EakhawarKhas, 
Pargannah Okri and of 8-annas 6-pies of 
the said villages in all 16-aunas of the 
said villages by occupation Zemindar. ” 
Then it goes on to say : — 

Whereas the 16-annas of Mouzah’Do.mo- 
darpur Eakhawarand Dakhawar Khas origi¬ 
nal with dependencies together with Mauzah 
MohamadpurKhurdand MohamadpurKalan 
and Manikpur Bahari bearing an annual 
fixed jam a of Rs. 2,701-12, half of which 
is Rs. 1.350-14 as. according to the currency 
have been given in perpetual mokarari 
commencing from 1288, from generation 
to gsaeration, from progeny to progeny, 
from heirs to heirs, from successor to succes¬ 
sors without any provision for forfeiture, 
cancellation and resumption from the 
Sirkar of this estate, in favour of Raja 
Krishna Partap Bahadur Sahi, son of 
Raja Kharga Bahadur Sahi, resident and 
Pi ©prietor *f Raj Rsyatat Tamkohi, Par- 


gannah Sidhua Jobna, District Gorakh 
pore, under a mokarrari deed dated this 
day. Hence it is given to you in writing 
that you should pay and deliver Rs. 1,507 
mal frent) with cesses in cash and 30 
maunds of Arwa rice the rent of the 
said Mouzah due from you, commencing 
from 1296 Fasli to 1310 Fasli up 
till the terms of your ihika, to 
the officers of Raja Krishna Partap 
Sahi. Mokarraridar from year to 
year, from season to season, from kist to 
kist in accordance with the conditions 
and terms of kistbandi embodied in thika 
kabuliyat. And in case of the non-pay¬ 
ments of the rentals specified to the ex¬ 
tent of cash as set forth above. ” 

There can be no question asto the genui¬ 
neness of these documents. They appear 
to have been duly registered on their exe¬ 
cution, the copies produced have been 

obtained from the Registry Office under 
the rules and regulations framed by 
authority. The only question is, whether 
they can be admitted as evidence. 
If they are admissible, they place 
beyond dispute the fact that the grant 
was in respect of all three villages 
which are known under the composite 
name of Damodarpur Lakhawar. But 

the learned Judges have held that 
they had no jurisdiction under r. 27, 
O. Xjbl of the Code of Civil Procedure 
Act, 1908, to admit in evidence these docu¬ 
ments. 

Rule 27 runs as follows:— 

“(1) The parties to an appeal shall not 
be entitled to produce additional evi¬ 
dence, whether oral or documentary, in the 
Appellate Court. But if— 

(a) the Court from whose decree the 

appeal is preferred has refused to admit 
evidence which ought to have been admit¬ 
ted ; or 

{b) the Appellate Court requires anv 
document to be produced or any witness 
to be examined to enable it to pronounce 

judgment, or for any other substantial cause, 

• • 

the Appellate Court may allow such evi¬ 
dence or document to be produced or 
witness to be examined/’ 

The matter does not come under clause 
(a). With regard to clause (b) the High 

Court const! med the rule with the assists i.ct 
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of the decision in Kessowji Issur v. Great 
Indian Peninsula Railway Co. (i), that 
it i nplies a prohibition agair.st the admis¬ 
sion of additional evidence except where 
the Appellate Court has itself discovered 
some inherent lacuna or defect, and requir¬ 
ed evidence to fill up the gap or remedy 
the defect. They have apparently not 
considered the question that the suitor 
may be entitled for any “ substantial 
cause** to apply to the Court for the ad¬ 
mission of such additional evidence. The 
case of Kessowji Issur v. Great Indian Pen¬ 
insula Railway Co. fi), on which the learned 
Judges have relied, was peculiar in its 
character. A suit had been brought on the 
Original Side of the Bombay High Court 
against the Great Indian Peninsula Rail¬ 
way, to recover damages for injuries sus¬ 
tained in consequence of an accident oc¬ 
casioned by the laches of the officials of 
the Railway. The suit had been decreed 
by the Court of first instance ;the Railway 
Company then, on discovery of some new 
evidence, applied for a review of judg¬ 
ment before the learned Judge who had 
decreed the claim: he refused the applica¬ 
tion. Then the Company filed^ an appeal, 
and applied to the High Court in its appel¬ 
late jurisdiction for leave to produce the 
same evidence they had presented to the 
First Court and which had been rejected. 
The High Court not only gave permission 
to the appellants in th at case to produce 
the evidence, but extend ed the .permission 
to other evidence, its this Board 
pointed out, the procedure adopted by the 
Appellate Court was quite irregular. In 
the course of their ju dgment the Board 
laid stress on the limitations to the power 
of an Appellate Court to require additional 
evidence on their own motion to supple¬ 
ment what had been produced by the par¬ 
ties. In their lordships’ opinion Kessow¬ 
ji* s case (i) has no bearing on the present 
debate. In this connection it may be 
useful here to refer to t he remarks of Lord 
Westbury, in the case of Sreemanchundcr 
Dey v. Gopaulchundcr Cliuckerbutty (2), 


(1) 34 I. A. 115; 31 381* 9 Bom. L R. 671: 

n C. W. N. 721; 6 C. L. J. 5; 4 A. L. J. 461? 17 
M. L. J. 3471 2 M. L. V . 435 (P. C.). 

(2) xi M. I. A. 28: r W. R. P. C. xoj x Snth. 
P.C. J. 6511 2 Sit. P. C. J. aijt 20 & R. 11. 
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where, dealing witt the power of the Ap¬ 
pellate Court to require additional evidence 
under the provisions of the cognate 
section, section 355 iu the Civil Procedure 
Code of 1859, he said as follows:— * 

“ When the matter came up by appeal 
to the High Court, the High Court was 
dissatisfied with the reasons given by the 
Court below, and with the evidence taken 
in it; and the High Court, acting apparent¬ 
ly ex mero motu, and not at the instance: 
of the parties, determined to take original 
evidence anew, by the examination of 
other witnesses. It is a power given by 
the Cone to the High Court, which may 
be ver}’ wholesome; but it is desirably 
that the reasons for exercising that powef 
should always be recorded or minuted by 
the High Court on the proceedings.^ A 
power of that character should be exercised 
very sparingly; because, where it is oone 
not at the instance of the parties, but at the 
suggestion of the Court itself, witnesses 
may be called who are not the witnesses 
that the parties themselves vvou.d have 
thought fit to adduce ; and it is possible 
(which appears to be the case here) that 
the new original inquiry by the High Court 
may be in itself imperfect, and not suffi¬ 
ciently extensive to answer the purpose 

° f Bothnia the case of Sreentanchunder 

Dev v Gopaulchunder Cliuckerbutty (2) and 
K?ssowji Issur v. Great Indian Pemnsuh 
Railway Co. (1) their Lordships w^ 
dealina with the power of the Appeua 

SSto” J*. *>£ SK 

for the purpose of enabling the 
pronounce judgment. Those case 

refer to the right he con- 

parties to produce evid ' - nation 0 f 

sidered essential for tbe^ f T> which 

the action. Under O. ^ ^ civil Pro . 

re-produces seefa ^3 ^ a p?rty 

cedure Code, _ review of judgment 

hasa rightto apply fo« «v.ew o J ^ 

to the has been preferred. The 

fore an app such an application 

“ d .IS Am” Ai » 

r In the present case an appeal 

A been 
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fu possession of tKe'caie, to admit the addi¬ 
tional evidence either under the general 
principles of law or under the specific 
provisions of rule 27, which lays down 
that the Appellate Court may for any other 
substantial cause (viz., other than tho=e 
particularly specified) allow such evidence 
or documents to be produced or witnesses 
to be examined. Rules of procedure are 
not maae for the purpose of hinuering 
justice. As the application is now before 
their Lordships for the admission of the 
documents to which reference has already 
been nude, it is desirable to observe, that 
there is no restriction on the powers of 
the Board to admit such evidence for the 
non-production of which at the initial 
st ige sufficient ground has been made 
out. Tt is only necessary to refer to page 
289 of Mr. Bentwich’s “ Privy Council 
Practice * where he lias set out the cases 
in which the power has been exercised* 
Their lordships, therefore, have ad¬ 
mitted the two documents in respect of 
which the application is made, and on 
these two documents they have no doubt 
that Ran Bahadoor Singli, by the words 
“ D?modarpur Lakhawar " denoted all 
the three villages, and that he purported 
to give, and gave in mokxrrarl all three 
of them to the grantee. On the whole, 
therefore, their Lordships are of opinion 
that the decrees of the Courts below should 
be set aside and the plaintiffs’ suit dis¬ 
missed. The appellant will be ent tied to 
his costs both here and in the Courts in 
India, anl their Lordships will humbly 
advise His Mijesty accordingly, 
z. K. Decrees set aside. 


Solicitor for the Appellant: —Mr. H. 
9 . L. Polak. . 

Solicitor for the Respondents : —M.*s.rs, 
W. W. Box & Co. 
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PATNA HIGH COURT 

Appear from Original Order No. 237 

of 1922. 

July 6, 1923. 

Present: —Justice Sir B. K. Mullick, KT., 
and Mr. Justice Foster. 

K. B. DUTT—Applicant—Appellant 

versus 

TARAPRASANNA ROY CHAUDHRY— 
Objector—Respondent. 

Civil Procedure Code (Act V of 1908), s. 39, 
O. XXI, r. 6 —Decree transferred for execu¬ 
tion to another Court — Decree-holder, duty of, to 
make application for execution. 

Where there has been no application for the 
execution of a decree in the Court which passed 
the decree, the decree-holder is bound to make 
an application for execution in the Court to which 
the decree has been transferred, but if he has 
already made an application in the Court which 
passed the decree he is not bound to make a second 
application for the execution of the decree in the 
Court to which the decree has been transferred. 
[P, 754 . co]. 2.] 

Appeal from an order of the Subordinate 
Judge, Dhanbad, dated the 31st July 
1922. 

Messrs. S. C. Mi Ira and B. C . De, for 
the Appellant. 

Messrs. A. B. Mukherji and B . B . 
Mukherji , for the Respondent. 

JUDGMENT. 

Mullick, J.—On the 28th April 1910 the 
appellant obtained a decree in the Court 
of the Subordinate Judge of Dacca for a 
certain sum of money. It is not necessary 
to go into the history of the previous exe¬ 
cutions and we are concerned only with 
an application made by the decree-holder 
to that Subordinate Judge on the 21st 
April 1922. It seems that the application 
was duly registered and notice was issued 
under 6. XXI, r. 22, Civil Procedure 
Code, upon the judgment-debtor to show 
cause, why the execution should not pro¬ 
ceed, a period of more than one year having 
elapsed since the last execution. On the 
25th April, the decree-holder filed a petition 
requesting that the decree and a certifi¬ 
cate of non-satisfaction should be sent 
to the District Judge of Manbhum, On 
the 29th April, the certificate was duly 
despatched to the Court of the Subordinate 
Judge of Manbhum without any adjudica¬ 
tion on the question of limitation. The 
Subordinate Judge of Dacca v,.£s doubt¬ 
ful whether he was competent to keep 
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the execution proceeding pending on his Judge was acting according to law and that 
file, but after hearing the decree-holder, the application was in form and in sub* 
he adjourned the case till the 29th July stance an application for the execution 

_ » » » T X. ^ ^ 4- h r\ 4- A ^ At" 4" 4 fa roorll- rvf f Via /I AATaa O A cA it VlQ C VlDPn llpl A 
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1922. It appears, that the certificate reach¬ 
ed the Subordinate Judge of Manbhum, 
either on the 6th or on the 8th May 1922, 
and we find an order dated the 8th May 

_ ^ — * 1 1 


of the decree, and so it has been held to 
be by the learned Subordinate Judge of 

Dhanbad also. Only that officer was under 
the impression that, notwithstanding the 


ana we unu an uuiei uatcu vut — 

1922 by the Subordnate Judge of Dhanbad, application in the Court of the Subordinate 

who wastheSubordinateJudgeof Manbhum Judge of Dacca , it was necessary for the 

with the ecessary territorial jurisdiction decree-holder after the transfer of the 
to the following effect: “Decree-holder decree to make another application in the 
states, as ordered, that the execution case Court at Dhnbad. In my opinion, there 
is pending at Dacca. Register and issue is no warrant in law for this view. O.XXI, 
notice under O. XXI, r. 22, fixing 25th r. 6, read with section 39, Civil Procedure 
May for return/’ On the 6th June 1922, Code, makes it quite clear that where there 
the judgment-debtor filed an objection lias been no application for the execu- 
on the ground that the decree was barred tion of the decree in the Court which passed 
by limitation, more than 12 years havii g the decree, the decree holaer is hound to 
elapsed since the decree was made. On make an application for execution in the 
the 31st July 1922, the Subordinate Judge Court to which the decree has been trar.sfer- 
made an order accepting the objection of red but I can find nothing in the law, 

the judgment-debtor and dismissing the which compels the decree-holder to make 

application for execution on the ground a second application for the execution of 
that it was barred under section Civil the decree in the Court to which the ceciee 
Procedure Code. . has been transferred if he has already made 

The present appeal is preferred against an application in the Court which prssed 
that order. the decree. It is to be noted here, that 

Now, the question is, what was the nature the Subordinate Judge of Dacca, although 
of the application before the Subordinate he complied with the law in issuing a certi- 
Judge of Dacca. Was it merely an applica- fcate of non-satisfaction as required by 
tion for the transfer of the decree or an section 39. omitted either to order the 
application for the execution of the decree ? execution of the decee or to give q cert Jr' 
If it was merely an application for the ca te that no order had been made lor tne 

. — 1 « #4 - _ — - _ . A _ /a 1 . _ _ a « A u fTt A A TT' T" ATI O Ol I L lb 


transfer of the decree, then It was necessary 
for the decree-holder to file an application 

v « £ 2.1. _ /"T _ .. a* 4 


same. The omission was wrong, but. it 
did not give rise to any obligation upon the 


tnr tne decree-noiuei tv on U1VI UUi , ^ , - . r^ r 

for the execution of the decree in the Court decre e-holoer to file a fresh aPVh««on- or 

of the Subordinate Judge of Manbhum. A execution in the Court of the 

distinction was drawn between an applica- j u i ge of Dhanbad. Tf > ^onvsvch 

ti ( m for mere transfer and an applicatior for cessary for the decree-holder to fie an} • 
the" execution of a decree in Suja Hossein application the ?vbordmat<.Judge: should 
„ Mnnnhur Das (1) and Nilmony Singh up0 n an application for the arrest on 
v BM BaLjee (a),and there is j 4 meat-debtor and theof 

reallv no difficulty as to the law. Now, the his proparties, have proceeded to execute 

aopUcation in question here is not before the decree and the dismissal of the case 
us^nd we can only draw inferences from was In my opinion wron„. 
the oroc«dffigs of the Subordinate Judge There was some argument before ns 
hiS It appears that he registered the as to whether this was an apph^tion or 
innUcation under O. XXI, r. ir. Civil :he continuation of the proceedings, which 
I?ocedure Code, and issued a notice under had already been instituted in th<e 
O XXI r. 22 after doing so. We must of the Subordinate Tudge o ,,j 

p-S: «...... s— 

with the reliefs claimed before the Subordi 
(0 « 'bZtiVUT nate Judge of Dacca. In the ab«nce of 
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the application before the Subordinate ‘ 
Judge of Dacca we are not able to make 
this comparison, nor is it necessary to do 
so in the view which I take of the matter. 

The appeal will, therefore, be decreed 
with costs. 

Poster, J.— I agree. 

k. s. d. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civie Appeal iso. S96 of 1923. 

June 20, 1923. 

Present: —Mr. Justice Kanhaiya Lai. 

GAN 3 SH DIIm and another—Defendants 


— Appellants 
versus 

lachman Singh and others— 

PLAINTIFFS—RESPONDENTS. 

U- P‘ Tenancy Act (I I of 1901), 5. 22 --Joint 
cuttivition determined—Person in joint cultivation 
of holding or part thereof, whether can redeem mort - 

If one parcel of a holding is mortgaged and an¬ 
other parcel ig. free from the mortgage, and a 
person is joint m cultivation with the mortgagor 
in the latter that is enough to give him a right to 
redeem the former. 

If the entire holding is mortgaged the fact that 
a person was in joint cultivation with the mort- 
ga^or before the mortgage would equally give him 
a right to redeem the mortgage. 

, J 3s * n cultivation is determined 

by the fact of cultivation itself and not by its 
extent. 

Second appeal against the decree of the 
Judge of the Court of Small Causes, exercis- 

*aVi powers of a Subordinate Judge, 
Allahabad, dated the 10th of March 
1923. 


Mr. Damodar Das, for the Appellants. 

JUDGMENT.— This appeal arises o 
o a suit for the redemption of a mortgaj 
said to have been effected by Diplu Sing 
the ancestor of the plaintiffs, in favour 
Ihakur Dayal, the ancestor of the defeii 
a ? ts ’ defendants denied the existen 

ot the alleged mortgage ; but the Cou 
ow ound that the mor gage in que 

PWy*. The defendants al 
denied that the plaintiffs were the law) 
successors of Diplu Singh; but the Corn 


below found against them* It appears 
that Diplu Singh was an occupancy tenant 
of the plots in dispute and that he mort¬ 
gaged them with Thakur Dayal and gave 
him possession. The plaintiffs were his 
collateral descendants and were according 
to the Courts below joint in cultivation 
with him in the holding. The extent of 
that holding is not mentioned. Whether 
they were joint with him in the cultivation 
of the whole holding mortgaged, or ir the 
cultivation of the remainder of his holding, 
makes no difference, because a holding 
is defined as a parcel or parcels of land held 
under one tenure or one lease or engage 
ment. If one parcel is mortgaged and an¬ 
other parcel is free from the mortgage, 
and a person is joint in cultivation with the 
mortgagor in the latter, that is enough 
to give him a right to redeem the former. 
If he is joint in cultivation with him in the 
holding, that is to say, in any parcel of land 
comprised in that holding, the entire hold¬ 
ing can devolve on him, for it must devolve 
as a whole under section 22 of the U. P. 
Tenancy Act (II of 1901). If the hold¬ 
ing comprised only the mortgaged plots, 
the fact that the plaintiffs were in joint 
cultivatioi with the mortgagor before the 
mortgage, would equally give them a right 
to redeem the mortgage. An occupancy 
tenant may hold a part of the land comprised 
in the holding in his cultivation jointly 
with his kinsmen ai d may sub-let the rest 
thereof, but the effect of such a sub-lease 
cannot prevent the devolution of the entire 
holding on the kinsmen, who are joint 
in the cultivation with him of the remainder. 
The fact that lie has made a mortgage 
of a portion would similarly make no differ¬ 
ence. In either event, the jointness in 
the cultivation is determined by the fact 
of cultivation itself and not by its extent. 

It is asserted that the statements of some 
of the witnesses relied on were misunder¬ 
stood by the Courts below in arriving at 
the conclusion recorded by those Courts, 
but there is nothing to show that that 
contention is well-founded. The appeal 
is, therefore, rejected. 

k.S. D. Appeal rejected. 
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MUIZ-UD-DIN V . MOHAMMAD IKHLAfi. 

ALLAHABAD HIGH COURT. 

Execution I- erst Appeal 1st). 92 

of 1922. 

May 1,1923. 

Present: —Mr. Justice Walsh and Mr. 

Justice Kanhaiya Lai. 

Sheikh MUIZ-UD-DIN- Decree-holder 

—Appellant 

• 

versus 

MOHAMMAD IKHLAQ and another— 
Judgment-deb tors—Respondents. 

Trust—Money paid in execution of decree by 
Mutwalli— Decree set aside —De facto Mutwalli, 
whether entitled to refund of money. 

B, who was the dc facto mutwalli of a trust, 
was removed from his office under a decree which 
also directed him to pay certain trust monies 
and costs to a Board oi Trustees. The payment 
was made, but the decree was subsequently set 
aside on appeal. B died, and his son M, who had 
succeeded in getting mutation of names effected 
in his favour in respect of the trust property, 
aud was in possession of it; applied for refund 
of the money paid by his father to the Board 
of Trustees: 

Held, that M, in the capacity of a dc facto mut¬ 
walli of the trust was entitled to claim a refund 
of the monies , provided he agreed to credit the 
same to the trust and to duly, account therefor 
to the person or persous whiymay be declared 
lawfully entitled to the mutwalliship . 

Execution hirst Apper.l from a decree 
of the District Judge, F-arrukhabad. 

Dr. Surrendro Nath Sen, for the Appella nt. 
Mr. MusJrtaq A)imad,ior Dr. 5 . Ai, SUlai- 
■ man t for the Respondent. 

JUDGMENT.— The question for con¬ 
sideration in this appeal is, whether 
Sheikh Muiz-nd-din is entitled to obtain 
a refund of the money due to Bashir-ud- 
din, the late de facto mutwalli of the trust. 
It appears that a suit was filed by certain 
persons to dislodge Bashir-ud-din from 
the position of the mutwalli of the trust. 
That suit was decreed by the Trial 
Coart, anl a Board of Trustees was 
appointed, to whom Bashir-ud-din was 
directed to pay certain trust money 
anl costs. Subsequently, thjp.t decree was 
set aside by this Court, which came to the 
conclusion that Bashir-ud-din had acted 
as a dc facto mutwalli of the trust sufficient¬ 
ly long to be entitled to remain in posses¬ 
sion of the trust property as such. By 
virtue of the decree of this Court Bashir- 
u 1-din became entitled to claim a refund 
of the trust money and costs, which he had 
meanwhile paid to the judgment-debtors. 


A portion of the said money was realised 
by Bashir-ud-din in his life-time. An ap¬ 
plication was now made by his son, Muiz- 
ud-din, for the recovery of the balance. 
His allegation is that he was appointed 
by Bashir-ud-din, the late mutwalli, his 
successor to the office, but the evidence 
adduced by him on that point was dis¬ 
believed by the Court below, and we are 
not prepared to differ from that view. 

It appears, however, that on the death 
of Bashir-ud-din, Muiz-ud-din succeeded 
in getting mutation of names effected in 
his fa vour in respect of the trust property, 
and that he has sipce then been in posses¬ 
sion of the trust property as the de facto 
mutwalli of the trust. In that capacity 
we think he is entitled to claim ?, refund 
of the monies, provided he agrees 0 
credit the same to the trust and 0 
duly account therefor to the person 
or persons who may hereafter 
declared lawfully entitled to ™ 
mutwalliship. It is urged on behalf of the 

judg ment-debtors-respondents that the pay 
ment of the money to Mum-ud-dm ho^d 
be withheld, till the question of mulwaUt 
ship is finally decided by a coro P^ e ? 
Court. The judgment-debtors M 

allowed to hold back the trust monies^ 
but in the interest of the trust we consider 
it advisible th,at we should not allow.M m* 

ud-din to withdtaw the money, which m^y 

be realized by execution, i re °£ ) I ^ able 
party take steps within a 

period to g et the question 0 -nroper 

ship to the trust adjudicated m a proper 
Court. ... , 

We allow the appeal be “o W ’ 

setting aside the order of ^ f 
allow the execution U P£>« * 

to the condition that the » :^ re _ 

by execution or paid m ' ^ te security 

S Aw wit";" tb-t 

a i-sa tust. srs- 
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from Court without such security If a 
suit is filed, the mohey shall remain in de¬ 
posit till such security is filed or the ques¬ 
tion of the right of Muiz-ud din to succeed 
to the office "of mutwalli is determined in 
due course. The parties will, under the 
circumstances bear their own costs of 
this appeal. 

z. k i Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 129 of 1922. 

February 26, 1923. 

Present:— Mr. Justice Rafique and 
Mr. Justice Lindsay. 

JAI SINGH GIR— Plaintiff — 

Appellant 

versus 

SITA RAM SINGH and others— 
Defendants—Respondents. 

Civil Procedure Code ( Act V of 1908), s. 149, 
O. XL I, r. 3— Appeal — Court-fee, deficiency 
in — Rejection of appeal — Procedure —Extension 
of time — Discretion, exercise of—Interference 
by Appellate Court. 

The powers of an Appel ate Court to reject 
a memorandum of appeal are set out in O. XLI, 
r. 3 of the Civil Procedure Code. It has no power 
toreject an appeal on the ground that it is in¬ 
sufficiently stamped. 

Under section 149 of the Civil Procedure Code 
a power is reserved to a Court in the matter of 
granting time for the making up of deficiencies 
in Court-fees, and where such discretion has been 
exercised, it will not be interfered with on appeal. 

Where, however, the Court has not exercised 
any discretion in the matter at all, the Appellate 
Court will be justified in making an order of re¬ 
mand for the purpose. 

Second appeal from the decree of the 
District Judge, Aligarh, dated the 7th 
November 1921. 

Mr. S. D. Sinha, for the Appellant. 

Mr. Panna Lai, for the Respondents. 

JUDGMENT.— Only one question is 
raised in this secona appeal. It appears 
that the appellant who was the plaintiff 
had his suit dismissed in the Court of first 
instance. He went to the Court of the 
District Judge and filed an appeal. 
According to the valuation of the appeal, 
which was the same as the valuation of the 
suit, the proper Court-fee payable was of 
Rs. 55, i.c., Rs. 10 in respect of 0 declara¬ 
tion which was being claimed ana Rs. 45 in 
respect of the claim for possession 


The memorandum of appeal was filed 
on a ten rupee stamp on the 4 th November 

1921. 

That was the date on which the Courts 
opened after the long vacation. The Mun- 
sarira recorded a report on the memorandum 
of appeal stating that the appeal was with¬ 
in time but pointing out that the memo¬ 
randum of appeal was in sufficient! 5* 
stamped. On the 7th November 1921 
the learned District Judge recorded the 
following order:-— 

“I am not prepared to allow further time 
as only Rs. io Court-fee stamp has been 
paid and Rs. 55 were due. The appeal 
will be rejected as insufficiently stamped/' 
We may point out, in the first place, 
that the learned District Judge had no 
right to reject the appeal on the ground 
that it was insufficiently stamped. The 
power of rejection in respect of a memo¬ 
randum of appeal are set out in O. XLI, 
r. 3. Again, it does not appear from 
the Judge's order, although he says that 
he is not prepared to allow “further time/ 
that any time had been allowed to the 
appellant to make good the deficiency. 
It is true that under section 149 a discre¬ 
tion is reserved to the Court in the matter 
of granting time for the making up of de¬ 
ficiencies in Court-fees, and if we were 
satisfied in the present case that the learn¬ 
ed Judge had e^erciseo any discretion we 
should not have interfered. It does not, 
how r ever, appear that the learned Judge 
really did exercise any discretion in the 
matter. He does not give any reasons 
why he is not prepared to allow the de¬ 
ficiency to be made good. We think the 
proper course, therefore, is to allow this 
appeal, set aside the order of the Court 
below and direct the appeal to be returned 
to the District Judge who will give the 
appellant an opportunity of showing cause 
why the Court's discretion should be 
exercised in his favour undeT the provi¬ 
sions of section 149 of the Code of Civil 
Procedure. Costs to abide the result. 
We may note for the information of the 
learned Jud b e that the full defieienev 
which was payable in the lower Appcll 't 
Court has already been paid into iho 
Court. 

z. K. 


Appeal allowed. 
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PATNA HIGH COURT. 

APPEAL PROM APPELLATE DECREE NO. I098 

OF 1921 . 

July II, 1923. 

Present:— Justice Sir B. K. Mullick, Kt., 
and Justice Sir John Bucknill, Kt. 
SHYAM SUNDER RAI and 
others—Defendants— 
Appellants 
versus 

JAGARNATH MISRA- Plaintiff- 

Respondent. 

Hindu Law — Joint family—Alienation by 
one co-parcener — Co-parcener contesting alienation 
whether can sue for his share only—Amendment 
of plaint, whether can be allowed in second appeal. 

A co-parcener in a joint family property who 
establishes that a member of the family has alien¬ 
ated the property without legal necessity can sue 
to recover the whole property. He cannot be 
allowed to sue for his own share or any specific 
portion thereof, for the simple reason that in a 
Mltakshara joint family no particular share can 
be predicated as belonging to any individual 
member. |j>. 759, col. 1.) 

Plaintiff sued to recover his share of the joint 
family property from the transferees who had 
purchased it from a co-parcener. The plaintiff 
alleged that his father had separated from the 
vendors and held his half share separately. It 
was found that the plaintiff was not separate 
at the time of the sale: 

Held, (1) that inasmuch as the plaintiff had not 
only omitted to ask for the recovery of the whole 
property but had also failed to implead his co¬ 
sharers, the suit could not be entertained ; 
[p. 759 , col- 1.] 

(2) that it could not be contended that as the 
plaintiff was entitled to sue for the whole he was 
entitled also to relinquish his claim to half and to 

■ ask for a decree for the remainder; [p. 759, 
col. I.] 

(3) that the plaint could not be allowed to be 
amended at that stage in second appeal and the 
plaintiff could not be allowed to alter the whole 
aspect of the litigation by including an additional 
prayer for relief and by bringing new parties 
on the record, [p. 759, col. 2.] 

Banwari Lai v. Sheo Sankar Misser, 1 
Ind. Cas. 670; 13 C. W. N. 815, and Mo hunt 
Ram Sundar Dass v. Barham Deo Narain 
Thakur, 2 Ind. Cas. 986; 14 C. W. N. 552. re¬ 
ferred to. 

Appeal from n decision of the Subordi¬ 
nate Judge, Bliagalpur, dated the 9th May 
1921, ecu drilling a decision of the Munsif, 
BhPgalpur, dated the 28th June 1920. 

Mr. Nirsu Narayan Sinha, for the Appel¬ 
lant. 

Mr. Sushil Madhav Mnllich, for the 
Respondent, 
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JUDGMENT. 

MnJjick, J.— This second appeal raises 
the question of the right of a co-parcener 
in a joint Hindu family governed by 
the Mitakshara Daw to bring a suit for 
the recovery of his share of the 
property from transferees who have pur¬ 
chased the property from a co-parcener 
claiming to act on behalf of the joint family 
and who have failed to prove that the sale 
was made for legal necessity. 

The plaintiff and his father Bulan re¬ 
presented one branch while- Makut and 
Babujan represented the other branch of 
the joint family and on the 15th November 
1907, the property in suit was sold by 
Babujan and Makut to the defendant 
for a sum of Rs. 3,350, the plaintiff alleges 
that in 1902, his father separated from 
Babuian and Makut ana beqr-.n to holo 

his half share in the property separate 
from them. The present suit was brought 
against the transferees only on the 5th 

July 1918 for a declaration that the plaint¬ 
iff's half share could not be affected by the 
sale, end for recovery of possession of that 

share from the defendants. 

The defendants filed a written statement 
pleading that the family was joint and that 
there had not been any separation as alleg¬ 
ed by the plaintiff. The issue upon this 
was; “ Did Bulan separate from^ Makut 
I.al and Babujan in Pus T30Q? . This 

issue, if decided in favour of the plaintiff, 
would have been sufficient for the decision 
of the case, but as the defendants pleaded 
jointness an additional issue was frrnied 
P.nd ran as follows : “'Has there any lege 
necessity and is the kobala „ 

November 1907, binding on the 
The Munsif found that the pi amt, ft was 

not separate at the time o ' ‘ ' 

found that the family was still joint tha 
there was no legal necessity for the ahena- 
ti 0 , and that, therefore, the sale wsin- 
va'd He, however, gave the plaintiff a 
decree for his half share and -hat decree 
has been affirmed by the lower Appellate 

^°The present second appeal is preferred 
by the defendants on the ground that, w 
view of the finding that the plaintm was 
not separate at the time of the sale, his 
claim to recover a half share cannot he 
entertained. 
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Now up >n the authorities this contention 
Is undoubtedly correct. A co-parcener in a 
joint family property, who establishes that 
a member of the family has alienated 
that property without legal necessity, 
can sue to recover the whole property. 
He cannot be allowed to sue for his own 
share or any specific portion thereof, for 
the simple reason that in a Mitakshara 
joint family no particular share can be 
predicated as belonging to any individual 
member. In the present case the plaintiff 
has not only omitted to ask for the re¬ 
covery of the w! ole property but he has 
failed to implead his co-sharers. There¬ 
fore, in my opinion, the suit ought not to 
have been entertained. 

The only concession, which the Courts 
have so far made in the direction of allow¬ 
ing the share of the transferor to be affect¬ 
ed is, where the share of the transferor 
has been attached in execution of a money- 
decree. In such a case the Courts have 
held that a co~sharer, who sues for the 
recovery of the whole property, will be 
allowed to recover, but that it will be 
declared that the purchaser of the interest 
of the transferor is entitled to partition 
am to recover thereafter that portion 
of the property which represents the trans¬ 
feror's interest therein. There is no justi¬ 
fication for the contention that, as the 
plaintiff was entitled to sue for the whole, 
he is entitled also to relinquish his claim 
to half and to ask for a decree for the re¬ 
mainder. The Courts have never counte¬ 
nanced a suit of this kind. 

The question as to other equitable relief 
does not arise in this case. In Banwarl 
Lai v. Sheo Sanka* Misser(i) a co-parcener 
sued the transferees as well as the co¬ 
parceners who had transferred the property. 
There a decree was made for the recovery 
ol the whole property, but it was provided 
that the plaintiff should refund to the 
transferees the purchase-money paid by 
them and in the event of his failing to do 
so, the transferees would be entitled to 
retain possession of that share, which on 
partition would represent the interest of 
the transferors. A somewhat similar course 
was followed in Mohunt Rant Sunday 
Dass v. Barham Deo Narain Thakur (2). 

(1) 1 Ind, Cas. 6701 13 C. W. N. 815. 

(*) a Ind, Cas, 986} 14 C, W. N. 552. 
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There a co-parcener sued for * declaration 
that a mortgage in respect ot the joint 
family property by his co-parceners was 
invalid. The mortgagees having brought 
a suit for the enforcement of their mortgage 
and advertised the joint family property 
for sale, the declaration given to the plaint¬ 
iff in his suit was, that the whole property 
was liable to be sold in execution of the 
mortgage-decree, it being notified at the 
sale that the plaintiff und his co-parceners 
were in possession in proportion to their 
respective interests and that the shares 
of the mortgagor co-parceners were held 
subject to the lien of the transferees. No 
such equity arises in the present case in 
view of the form in which the suit has been 
laid. 

The result might have been otherwise 
if the plaint g had put his claim: n the alter¬ 
native and joined his co-parceners as de¬ 
fendants, but he ha s not chosen to do so, 
and I think, it is not possible to allow 
him any equitable relief. 

It is suggested by the learned Vakil 
for the appellants that we should allow 
the ptaint to be amended. But, having 
regard to the fact that the cose has now 
reached the second appeal stage, and that 
it was open to him in the Trial Court as 
soon as the evidence on the issue as to 
separation was taken, to ask for the amend¬ 
ment, I do not think, we should now allow 
him to alter the whole aspect of the litiga¬ 
tion by including an additional prayer 
for relief and by bringing new parties on 
the record. 

The result, therefore, is that the decree 
of the lower Appellate Court will be set 
aside and the suit will be dismissed with 

costs throughout. 

Buoknill, J.—I agree. 

k. s. d. Appeal accepted. 
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ALLAHABAD HIGH COURT. 

Second Civn, Appear No. 1062 of 1922. 

March 5, 1923. 

Present: —Mr. Justice Ryves and Mr. 

Justice D niels. 

SAHU GOVIND PRASAD and others 

*—PLAINTIFFS—ApPELEANTS 

versus 

KUNDAN and others—Defendants— 

Respondents. 

Landlord and tenant —Abadi land forming part 
of town — Tenant, whether entitled to sell site of 
house—Presumption —-Muhalla Zabtaganj, Najib- 
abad, whether town. 

The presumption which obtains in agricultural 
villages that tenants have not ordinarily the right 
to transfer the sites of their houses has no applica - 
tion to towns. 

Muhalla Zabtaganj is a part of the town of 
Najibabad and the residents of the Muhalla have 
a right to transfer the sites of their houses as pro¬ 
prietors. 

Second appeal from a decree of the 
Subordinate Judge, Moradabad, doted 
the 7th April 1922. 

Mr. Ajudyya Nath , for Dr. S. N. Sen , for 
the Appellants. 

Mr. Culzari Lai, for the Respondents. 


The plaintiffs in appeal really urge two 
points:— - / ; 

(1) that it having been found that they 

are the zrniindars, according to the well- 
known rule which applies to agricultural 
village, the tenants have not ordinarily 
the rights to transfer the sites of their 
houses, and ’ * 

(2) that in this case the evidence is not 
sufficient to enable the Court to find '? 
custom in favour of the tenants. 

It is proved that Muhalla Zabtaganj, 
whatever it was originally, has for more 
than fifty years formed part of the town 
of Najibr.bad and from 1866 has been un¬ 
der the control of the Municipal Board. 
It has been laid down in this Court that 
the presumptions which obtain in 
agricultural villages have no application 
to towns. We find that, on the 
evidence on the record, it was open 
to the Courts below to come to the 
conclusion to which they have, as to the right 
of the occupiers of houses to deal with sites 
3nd we think there can be no doubt 
as to the correctness of this decision. The 
appeal fails and is dismissed with costs. 

z. k. Appeal dismissed . 


JUDGMENT. — This appeal arises out 
of a suit brought by the plaintiffs for 
possession of certain sites in the town 
of Najibabad on the ground that the trans¬ 
fer of these sites to the transferees was 
illegal, the allegation being that the trans ¬ 
ferors were the ralyats of the plaintiffs 
who were the zetnlndars of the village. 
The main defence was that the defendants- 
vendors were not the ralyats of the plaint¬ 
iffs but were entitled as of right to dis¬ 
pose of the sites of their houses as they 
chose, and that the plaintiff’s suit was 
barred by twelve years’ limitation. Both 
Courts have found that the Muhalla of 
Zabtaganj, which is nowo part of the tov\n 
of Nojibabad, belonged to the plaintiff’s 
predecessors and that the plaintiffs, tlere- 
fore, must be considered to be the z-.mxn - 
dars', but both Courts have also found 
that the so-called raiyats are not tenants 
of the pi intiffs and pay them no r< nt, 
and that they have exercised full pro¬ 
prietary rights over their houses and have 
transferred them freely. as of right. They 
have accordingly dismissed the suit. 


PATNA HIGH COURT. 

Appeae from Originae Order Iso. 176 

of 1922. 

June 26, 1923. 

Present :—Justice Sir B. K.. Mullick, Kt., 

and Justice Sir John 
KARTIK CHANDRA CHATTERJI— 

Appeeeant 

versus 

NAGENDRA NATH ROY and others— 

Respondents. 

Civil Procedure Code [Act V of 1908), O. XX I, 
r. 90 scope of—Interests affected by he sale, mean- 

0 f— Auction purchaser, whe her can tahe benefit 

^Tbe ex r ressk n ''interest? effected by the sale 
in r. 90 of O XXI, Civil Procedure Code, means 
interests in the property existing before the sale 
and which have been adversely affected thereby. 

Rule 90 does not cover an interest which has 
been created by the sale itself. . 
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XAUSUXA ETJER V. SOKHDEI 

Bhavirise ti Gopala Krishnayya v. Pakanati 
Pedda Sanjeeva Reddy, 55 Ind. Cas. 333; 11 L. 
W. 1841 (1920) M. W. N. 152; 38 M. L. J. 228, 
dissented from. 

O. XXI, r. 90, Civil Procedure Code, is designed 
for the relief of the decree-holder and judgment- 
debtor so far as material irregularity and fraud 
are concerned. The auction-purchaser cannot, 
by pleading fraud, take the benefit of that rule. 
He must apply under rule 91. 

Sheo Gobitid Singh v. Dhanukdhari Singh, 21 
Ind. Cas. 774; 19 C. W. N. 1291 and Birj Mohun 
Thakur v. Rai Uma Nath Chowdhry, 20 C. 8; 
19 I. A. 154; 6 Sar. P. C. J. 245; 10 Ind. Dec. 
(N. s.) 6 (P.C.) followed. 

Appeal from an order of the Subordinate 
Judge, Purulia, dated the 29th July 
1922. 

Mr. S. C. Mazumdar , for the Appellant. 

Messrs. G. C. Pal and Noorul Hassan, 
for the Respondents. 

JUDGMENT. 

Mullick, J .— It was never suggested 
in the Court of the Suboroinate Judge 
that the auction purchaser was seeking 
to set as’de the sale of the property in suit 
on the ground that the judgment-debtor 
Lad no saleable interest therein. His peti¬ 
tion does not take any such ground and, 
therefore, that point is not open to him 
before us. 

What he argued before the lower Court 
was that, as an auction-purchaser, he was 
entitled to come under O. XXI, r. 90, 
Civil Procedure Code, to get the sale set 
aside on the ground of fraud on the part 
of the decree-holder. He contended that 
the decree-holder by not notifying the 
encumbrances on the property had induced 
him to pa3 T Rs. 6,000, when the property 
was not worth that money. It has been 
settled in this Court, that the auction- 
purchaser cannot apply except under O. 
XXI, r. 91, Civil Procedure Code. Ru e 90 
is designed for the relief of the deciee- 
holder and judgment-debtor so far as 
material irregularity and fraud aie con* 
. cerned, the auction-purchaser cannot by 
pleading fraud take the benefit of that 
rule and so it has been held in the Calcutta 
High Court, in Sheo Goh.nd Sinf.h v. Dhatiuh- 
dhari Singh (1} r nd by the Privy Council 
in Birj Mohun Thuhur v. Rai Uma Nath 
Chowdhry (2). 

It is urged, however, that the provisions 

(1) 21 Ind. Cas. 774; 19 C. W. N. 1291. 

(2) 20 C. 8; i 9 I. a. i 54! 6 Sar. P. C. J. _> «51 
10 Ind. Dec. (n. s.) 6 (P. C.), 
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of r. 90 of the present Civil Procedure 
Code are wider than the provisions of the 
former Code and reliance is placed uo:n 
Bhavinsctli Gopala Krishnayya v. Pakanati 
P^d.ia Sanjeeva Reddy (3). With great 
respect to the learned Judges of the Madras 
High Court who decided that case, it 
seems to me that the language of r. 90 
precludes us from holding that that rule 
covers an interest which has been created 
by the sale itself. ‘ Interests affected by 
the sale ’ mean interests in the property* 
existing before the sale and which have been 
adversely affectea thereby.* In this view 
of the case the appeal of the auction-p r- 
chaser cannot be entertained ana the de¬ 
cision of the lower Court is affirmed. 

The appeal is dismissed with costs. 

Bncknill, J.—I agree. 

k. s. d. Appeal dismissed. 

(3) 55 Ind. Cas. 333 j 11 1 ,. W. 184s (1920 

M. W. N. 152) 38 M. I,. J. 228. 


ALLAHABAD HIGH COURT. 

Civn. Revision Petition No. 123 

of 1922. 

April 11, 1923. 

PresentJ —Mr. Justice Walsh and 
Mr. Justice Ryves. 

KAUvSlCCA KUER— PeTiTioNER 

versus 

SUKHDEI and others—Opposite 

Party. 

Succession Certificate Act ( VII of 1889), 
s. 9— Application for certificate ly Hindu widow 
— Security, whether necessary — Reversioners, 
interests of — Court, duty of. 

Where the widow of a separated Hindu applies 
for a Succession Certificate to collect debts due 
to the* deceased, she ought not to be called upon 
to give security. There may be reversion¬ 
ers who are interested, but it is not the business 
of the Court to go out of its way to look after the 
reversioners who have no vested interest and to 
assume everything against the widow. If there 
is a daugcr of the interests of the reversioners 
being injured there is a proper remedy for this 
and it is not a reason for creating an obstacle 
to the widow recovering the debts before tliev 

become time-barred, [p. 762, col. 2 .] 

The object of a Court should be to grant certi¬ 
ficates to the persons lawfully entitled to them 
and not to go out of its way to make it difficult 
for them to obtain them. fp. 762, col. 2 ] 

Civil revision from an order of the 
District Judge, Benares. 

Mr. H. Mushlaq Ahmad, for the Petitioner. 

Mr. Mukhtar Ahmad , for the Opposite 
P^rty. 
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JUDGMENT. —This Is a clear case and ascertain at the present moment, she Is 
we are bound to interfere in revision. The unable to obtain a decree because any 
learned Judge, owing to a misunderstanding Court in which she happens to sue refuses 
on the part of his Munsarim, has declined either to adjourn the proceedings or to 
jurisdiction. The Munsarim seems to think grant her a decree without the production 
that the earlier order requiring the security of a certificate, while the Subordinate 
to be given, namely, the order made on Judge refuses to grant her a certificate 
the 6th of January, was the order under except on terms which seem to us much 
appeal and a copy of that order had been too onerous. In the ordinary way, a Kmdu 
filed but he says the copy of the subse- widow ought not to be called upon to give 
quent order was filed against which no security at all. No doubt, there are many 
appeal had been brought. This is a mis- reversioners who are interested, but it is 
take. There was a copy of the judgment not the business of the Court to go out 
in the case which led to the subsequent of its way to look after the reversioners 
order of the nth of March, filed in the who have no vested interest, and to assume 
Appellate Court. That judgment simply every thing against the widow. Thelearned 

struck off the application for a certifi- Subordinate Judge In this case, seems to 

cate because the widow had failed to have gone rather far, apparently because 

give'security. It is true that the he thinks that the widow is engaged In 
appellants before the District Judge handing over the estate, either to her 
had failed to file a copy of the brother or to religious Institutions bu 

formal order, but as the formal order even if she were, there is a proper re e y 

was a precise copy, so far as its operative f 0 r this, and it is really not a reason for 
words P were concerned, of the Judgment creating an obstacle to h^rcco venng de 
of the order which they did file, the failure before they become time-barred, 
mattered to nobody and the objection really somewhat difficult to see what the 
is oie of those futile and childish objections object of the security is ° r ha $£ r 
which bring the law into so much contempt the reversioners have,even if the 1 y 
in the minds of reasonable business people, collecting the money spends P - 
They did also file, quite unnecessarily, self for hei. own purpose 
some writing or order which the Judge S ay, that the learned J^Vav to place 

made on the 18th of March, stating that he to have gone out of his ? ave 

had already struck off the application on obstacles in this ^ _ii_._V.aV,o If 

the Iith, so that when Mr. Pullau said, 
that no appeal lay, he haa obviously been 
m ; sled. An appeal did lie and a very 
serious appeal on the merits too. 

We were at one moment almost inclined ^ *Y n +iiem ,, 

to make a short cut by passing a final order 0 qii 0 w the application, set aside the 

but we think the better plan f* b£lo wand remit the case 


obstacles m .. o1 r 

interfered rather unnecessarily on behalf 


tii, oie tot - turn «.< belt,, pl,n i'SI 

,«ml. the case to th, DWt'ct Judg. Judge -ltd *» 

to hear the appeal. We would, however, t0 , appeal ou the merits. ^The^re 
implore him to brush aside these miserable ^^ts must pay the costs of this appli- 
technicalities which hamper and embarrass s P° n };icludlll g fees on the b^r scale, 

and delay and sometimes destroy the rights , he District Judge, li “J he . e d 

of persons who can ill-afford to assert their h" ; des that Succession Certificate ough 
rights and to get to close quarters with the d d t ed unconditionally, isto con 
real question. The applicant is the widow “£ g thc question of costs in the lower 
of a separated Hindu and all she wants ^“* rt cansea by the objections raised 
to do is to collect debts between Rs. 3,000 

* v ^ r . 1 1 


uv tv v -- ' 

and Rs. 4,000 due on Hundis which are ra¬ 
pidly becoming time-barred. She Is entitled 
to collect these debts and she has a bene¬ 
ficial Interest In them* So far as we can 


Court causeo by the objections raised 
by the reversioners. 

Application allowed. 

Z. * 
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AHMABULLAH V - ABDUL RAHiM; 

ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 129 of 1921. 

May 3. 1923. . 

Present .*—-Sir Grim woe d Mears, KT., Chief 

Justice, and Mr. Justice Piggott. 
AHMAD ULL AH- Plaintiff- Appellant 

versus 

ABDUL RAHIM- Defendant- 

Respondent. 

Transfer of Property Act (I V of 1882), s. 83 
Mortgage — Tender—Refusal to accept — Mortgage, 
whether extinguished—Mortgagor in possession as 
tenant — Ejectment. 

The making by a mortgagor of a deposit 
under section 83 of the Transfer of Property Act. 
which the mortgagee refuses to accept, do*.s not, 
ipso facto, extinguish the mortgage. The parties 
remain in the relationship to one another of mort¬ 
gagor and mortgagee, and it is for the mortgagor, 
dissatisfied with the action of the mortgagee 
in refusing to accept the money deposited in full 
satisfaction of the mortgage, to bring a suit for 
the enforcement of his legal rights. Unless and 
until he does so successfully, the mortgage still 
subsists, and if the mortgagor happens to be in 
possession of the mortgaged property as tenant 
of the mortgagee the latter is entitled to eject 
him in accordance with the terms of the tenancy 
notwithstanding the tender, [p. 764, col. 2.] 

Appeal, under section 10 of the Letters 
Patent, from a judgment of Mr. Justice 
Stuart, reversing a ecree of the Subordinate 
Judge of Agra. 

FACTS appear from the following judg¬ 
ment of the Subcrdi ate Judge, Agra :— 

“This is an appeal against a decree 
cf the Munsif of Agra dismissing 
the plaintiff's claim for ejectment and 
recovery of Rs. 36 rent. The facts are 
that the defendant was owner of the house 
in suit and mortgaged it to the plaintiff 
with possession but on the same day took 
it on rent at Rs. 3 per month under a sarkhat. 
The rent of three years fell into arrears 
and the plaintiff gave a notice under sec¬ 
tion 106 of the Transfer of Property Act, 
but the defendant refused to vacate the 
house and, therefore, this suit was filed. 
The defence was that the mortgage was 
no longer subsisting as the mortgage-money 
had already been deposited under section 
83, and, therefore, the plaintiff had no 
right to bring this suit. The learned 
Munsif has held that the mortgage-money 
had been deposited and, therefore, this 
relationship of landlord and tenant no 
longer subsisted between the _ parties, 
and on that finding he has dismissed the 
suit. The plaintiff appeals and the 


only point for determination is, whether 
the fact that the mortgage-money 
has been deposited under section 83 
extinguished the mortgage. It is admitted 
that the tender under section 83 was not 
accepted by the plaintiff. I do not see 
how can it be said that the mortgage has 
been extingiuished. Mhen a tender under 
secition 83 is not accepted the mortgagor 
can bring a suit for redemption but if 
the tender extinguishes the mortgage, how 
can a suit for redemption be brought ? 
No suit for redemption can be brought 
after the mortgage is extinguished. A 
tender under section 83, when not accepted, 
does not extinguish the mortgage and the 
mortgagee continues in possession as a 
mortgagee though he is liable to account 
from the date of the tender. [See Rukhmini- 
bai Subray a v. Vtnkitesh Bab Prabhu (1).] 

I do not agree with the learned Munsif 
that the mortgage has been extinguished 
and the relation of landlord and tenant 
does not subsist between the parties, ihey 
are still mortgagee and mortgagor and 
landlord and tenant. The appeal prevails 
and is allowed with costs. The result 
is that the plaintiti’s suit is decreed with 
costs in both the Courts." 

Further facts appear from the following 
judgment ot Stuart, J. :— 

“The facts are as follows:— 

“Shiekh Abdur Rahim executed a mort¬ 
gage of a house in Agra, by way of condi¬ 
tional sale on the 26th of June 1910, in 
favour of Sheikh Ahmadullah for a consider¬ 
ation of Rs. 99-15-0. On the following day, 
Abdul Rahim executed a Kirayanama by 
which he agreed to take the house for three 
years as tenants from the mortgagee 
on a monthly rent of one rupee. 
The deed provided for redemption within 
a period of six years. Sheikh Abdul 
Rahim continued in possession of the 
house during the period prescribed in the 
Kirayanama and afterwards. In the year 
1918 he was still in possession, although 
the term of the Kirayanama had expired 
nearly 5 years before. He owed three 
years' rent. He then mortgaged the pro¬ 
perty again to Musammat Mariam, rud it 
was agreed that she should pay Rs. 99-15-0 
to redeem the first mortgage and Rs. 36 
which he owed for rent, to Ahntadullch. 
(1) 9 Bom.l4.R,938j 31 B. 527. 
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She accordingly paid Rs. 135-15*° in * 0 
Court under section 83, Act IV of 1882, 
on the 3rd of April 1918. Ahniadullah 
refused to take the money out. Atxm.d- 
ullali instituted a suit on the 4th of Sep¬ 
tember 1918. He did not say anything 
in the plaint about the existence of the 
mortgage, or the fact that the mortgsge- 
raoney and the rent due had been tendered 
to him. He stated that Abdul Raliim was 
a monthly tenant of the house and that 
he hod served a notice on him to quit 
because he had not paid 3 years' rent. He 
sued for Rs. 36 rent and for the ejectment 
of Abdul Rahim. The lear td Mur.si 
dismissed the suit. He held that, altl 01 £ 1 
the mortgage was not extinguished hy ti e 
tender, the tender w?.s a good tei der ai < 
a tender which the plaintiff ought to ha\e 
accepted, and that, after the tender was 
made, the plaintiff’s position resembled 

that of a trustee on behalf of the defend 
ant. As the arrears of rent had also teen 
tendered, he came to the conclusion tbi t 
the plaintiff was not entitled to eject 
the defendant or to any other relief. An 
anneal was filed to the Court of the Sub¬ 
ordinate Judge. The learned Subordinate 

judge came to the conclusion that the n oit- 
cage still existed, and tint the plaintiff 
was entitled to possession as moitgrgce 
and as landlord. He, therefore, cecreec tie 
suit The case comes here in second 
anneal The Courts helow have not quite 
appreciated the facts. The mortgage is 
a mortgage by conditional sale. It is rot 
a usufructuary mortgage. It contained a 
clause that the mortgagor could J’ot re¬ 
deem after six years had el.psed. Tins 
clause could not operate to extinguish 
t le mortgage until the plaintiff had ch¬ 
ain da decree for foreclosure. It is very 
cleor what the plaintiff has done. He wis. €s 
to obtain the property. He has, there- 
iore, refused to accept the tender. If he 
can get possession of the property he 
thinks he will be in an assured position 
for then, if the defendant sues to rcdetm 
he will put up against him the. clfvse 
in the mortgage-deed debarrii g 1 in frc n 
redemption after six years. I e>] uss 
no opinion on the value of this pier . lit 
he evidently tl ii Vs it a good 01 e. IT less 
he can obtain possession he will rot le in 
So good ft portion for then he must 
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apply for foreclosure and then the Court 
will be in a position, apart from the pro 
visions of the deed, to allow the deter.dar t 
an opportunity of redemption. Tl is is, 

I think, the rej son why he has said r oll ii g 
about the terms of the mortgage (c<d in 
liis plaint. He has clearly broiglt tl is 
suit for ejectmej t of the defendant as 1 is 
tenaut in order to enforce his mortgage. 
The suit should have teen a suit for fore¬ 
closure. For the reasons that the plaint¬ 
iff has deliberately rot disclosed the live 
facts and lias sought a wrong remedy 
his suit must he dismissed. I, therefore, 
allow the appeal ard direct that, the 
plaintiff's suit stmd dismissed. Tl e plaintiff 
will pay his own costs ard tlcse of tie 

defendants in all Courts.” 

Mr. Uma Shanker Bajpai, fer the Appel¬ 
lant. 

Mr. Narain Prasad Asthatia, for the 

ResrrnrV ct. ' 

JUDGMENT.— The facts out of which 
this appeal arises are best stated in tie 
judgment of the louer Appellate Court, 
dated the 24th of July 1919, where the 
essential question for determination is dear¬ 
ly set forth. That question is, whether 
the making hy a mortgagor of a deposit, 
under section 83 of tl e jTf nsfer of Property 
Act, ipso fac 0 extinguishes the mortgage 
in spite of the fact that the mortgagee has 
refused to accept the deposit. In ovr 
opinion, that question can only he answerea 
—as i fc was answered by the lower Appella c 
Court- the mortgage is net extinguished. 
The parties remain in the relationship 

to one another of mortgagor * 

It is for the mortgagor, dissatisfied * * 

action of the mortgagee ,n retang to 
accept the money depositeo infor the 

enforcement of his legal 5. . 

a.nd until he does so ^ssfu 1y the 

ti-i” circi ns1:n<t in any way affects 
tl e rrinoip’e ve l ave just Inc covn or the 
applicability of that prin:ip!e to F"*” 
whose case is now before us. 1U 


whose case is now lwwc --- -- 
gagee is constructively in possession of the 
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property through his tenant, who happens 
to be also his mortgagor. He is entitled 
to a decree for ejectment. If the claim 
for rent, which was also put forward by 
the plaintiff in the suit, had been on account 
of rent falling due after the deposit made on 
behalf of the mortgagor, it would have 
been necessary for the. Court to consider 
the operation of section 84 of the Transfer 
oi Property Act, Iso. IV of 1882. But 
the claim is on account of rent which fell 
due before that date. We think the deci¬ 
sion of the lower Appellate Court was right 
and that it should not have been disturbed 
by the learned Judge of this Court. We 
allow this appeal, set aside the decree of 
the learned Judge oi this Court afid restore 
that of the lower Appellate Court. All 
costs in this Lourt will be paid by the de¬ 
fendant-respondent. 

z. k. Appeal allowed . 


PRIVY COUNCIL. 

Appeal from the Madras High Court. 

November 8, 1921. 

Present :—Lord Buckmaster, Sir John 
Edge, Kt., Mr. Ameer Ali and Sir 
Lawrence Jenkin , Kt. 
VENKATA ROW a'ias GANESH ROW 
(Since Deceased)—Plaintiff 
—Appellant 
versus 

TULJARAM ROW and others— 

DEFEND ANTS—RESPONDENTS . 

Hindu Law—Joint family—Decree in favour 
of one branch—Compromise agreement by mana¬ 
ger releasing rights under decree—Minor son, whe- 
• thcr bound — Additions to family pendente lite, 
effect of. 

In a suit brought by one member of a joiut 
Hindu family against the manager for rendition 
of accounts, partition and other reliefs, two decrees 
were passed making the manager liable to pay to R 
and his branch of the family certain sums, it? pur¬ 
porting to act on behalf of himself and his son en¬ 
tered into a compromise whereby he relinquished 
all claim under the decrees. The son on attaining 
majority sued to recover under the decrees 
on behalf of the joint family and it was 
eventually held by the Privy Council that 
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the compromise agreement waa not binding 
upon him and that he ought to be 
remitted to his original rights under the 
decree. The suit was remanded for decision as 
to the share to which he was entitled. Meanwhile, 
two other sons had been born to R: 

Held, that, in the events that had happened, 
the compromise agreement must be regarded 
as failing wholly to convey any of the joint 
estate at all. [p. 767, col. 1.] 

Consolidated appeals being cross-appeais 
from a judgment and decree of the Madras 
High Court, dated the 30th August 1916, 
varying a decree of Wallis, J., dated the 
iSth December 1913, made in Civil Suit 
No. 194 of 1906, and Appeal from an order 
of the High Court, dated the 30th August 
1916, made in Petition No. 2684 of 1914. 

Messrs. De Gruythcr, K. C., and Ken - 
worthy Brown, for the Appellant. 

Messrs. Upjohn , K. C., and Dube, for 
Respondents Nos. 3 and 4. 

Mr. C. D. Murray ( Solicitor-General for 
Scotland) and Mr. Ingram, for Tuljaram 
Row, Defendant. 

JUDGMENT. 

Lord Buckmaster.— The real question 
for determination in these appeals is as 
to the effe t of a compromise entered 
into on 21st November 1897, between 
Riiaram Row, purporting to act both 
for himself and as guardian of his 
minor son Venkata Row, . nd Tuljaram 
Row. The compromise related to certain 
claims then existing between Rajaram Row 
ana his son, as constituting a joint Hindu 
f unily,gainst Tuljaram Row, and it arose 
in this manner. Originally, Venkata Row, 
together with his four sous, Ramachand- 
ra Row, Luc h my n ’ Row, Rajaram 
Row and Tuljaram Row, formed a 
joint Hindu family, governed by the 
Mitakshar? L’w. Venkata Row died in 
1871, survived by his sons, and in 1881 
the joint family was dissolved, and a divi¬ 
sion of the joiut estate took place, leav¬ 
ing the gre ater part of it in the hands and 
uuler the control of Tuljaram Row, who 
was the man-ger of the family. In 1886 
a s it was brought by Atmaram, the son 
of Luchnnni, against Tuljaram Row, 
for the purpose of ascertaining the extent 
of the famiiy assets remaining in hi s L . uJs, 
for the necessary accounts, partition and 
other relief s, and to this suit zV the member 
of the family were parties. Two deer- cS 
were made in that suit, one on 21st October 
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and the other on 17th August 1897, 3n <l 
by these orders Tuljaram Row was decreed 
?s liable to pry to Rajaram Row and his 
branch of the family certain sums of ru¬ 
pees. The compromise, to which refer¬ 
ence has been made, was a compromise 
of the rights possessed by Raja Ram Row 
and his son under these decrees. 

The compromise was? very simple matter. 
It consisted in releasing Tuljaram Row 
from all liability to make the payments 
which he had been ordered by the High Court 
to make, payments which were on the face of 
them considerable in extent, and the only 
considertion mentioned was that Tuljaram 
would agree not to prosecute an appeal 
which he then had on foot against these 
orders. In other words, Rajaram Row, 
acting in his own interest and on behalf 
of his infant son, gave up and surrendered, 
without any further struggle, all the 
rights to which he was then entitled, toge¬ 
ther with his son, in the decrees of Oc¬ 
tober 1896, and August 1897. 

It is not surprising, in these circumstances, 
that on Venkata Row attaining his major¬ 
ity in 19c6 he should have taken steps 
to challenge the validity of this compromise. 
A suit was accordingly instituted by him 
unaer the name of Ganesha Row against 
Tuljaram and Raj a ram Row, seeking to 
recover the monies mentioned in the decrees 
as “the undivided son” of Rajaram Row. 
He failed both before the Judge of first 
instance and in the Court of Appeal. 'Ihe 
matter then came before the Judicial Com¬ 
mittee —■Ganesha Row v. Tulja Rum Row (1) 
—and on 8th April 1913 it was decided that 
the compromise did not bind and could not 
bind tl e infant, who ought to be remittea 
to his original rights under the decrees in 
the suits referred to and the case was re¬ 
mitted to deal with the remaining issues 
ou this footing. 

Two further sons were born to Rajaram 
Row before the case came on for hearing 
on remand, and as they were also members 
of the joint family with their father and 
t he plaintiff, they were added as defendants 
and are the third and fourth respondents 

(1) 19 Ind. Cas. 5151 36 M. 295 JI 7 C. W. N. 765J 
ie A. L. T. 58a 18 C. L. J, X| 13 Bom. X*. R. 6261 
HU.UT. X|(I0I3)*W. N 57 SI 3 S M,I#. J. i«o| 

4 o h Ai 53* P C.). 
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in these appeals. On behalf of the plaintiff 
it was argued that the compromise became 
wholly ineffectual by virtue of the order, 
as the family had never been divided, that 
consequently the new members of the fami¬ 
ly were entitled to their share and their 
rights could not be established if the com¬ 
promise remained. 

Wallis, J., before whom the remitt¬ 
ed issues were tried, decided that 
Ganesha could only be entitled to a 
half share but as the further members 
of the family hid come into existence, 
namely, two further sons of Rajaram, 
he directed tnat they should be addea as 
defendants, and on this being done he de¬ 
creed that Ganesha ana ui c two brothers 
were together entitled to a half share of the 
monies with interest, in other words he 
gave Ganesha one-sixth of the whole. The 
judgment also dealt with other matters 
no longer material, and it gave rise to 
as many as four appeals, of which it is only 
necessary to consider that of Ganesha 
whose representatives are the present ap- 
pellants. His appeal failed because the 
High Court regarded the oraer of the Privy 

Council as rendering the compromise bind¬ 
ing on Rajaram Row's then existing share 

but, in fact, the order only declared the 
compromise was not binding on Ganesha 
Row, who was remitted to all his original 
rights under the compromised suits. 

The appellants urge that, in the event? 
that have happened, this entitles the whole 
family to share in the whole fund, as other¬ 
wise the rights cf the appedants would 
have been seriously curtailed by the orde 
which intended that they should be pre- 


lbeir lordships think that this argu- 

at is well-founacd. The agreement of 
>t November 1897 did not P^port 
be a release of individual rights or share 
the fund atall; it did not purport to effect 
r division of the joint family estate that 

n existed between Rajaram and his son 

the subject-matter of these decrees, 
the contrary, what it purported to do 
3, to release the whole of the debts tha 
•e then owing to the joint family, i 
sideration of luljaram not prosecuting 

it has been held by this Board 
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that that attempted arrangement failed 
so far as the infant was concerned; and, if 
it failed so far as the infant was concerned 
their Lordships think that, in the events 
that have happened, it must also be re¬ 
garded as failing wholly to convey any of 
the joint estate at all. They have arrived 
at that conclusion for these reasons. Raja- 
ram Row, unless he was attempting to 
divide the joint family, could only deal 
with this property with the consent of his 
son or in his capacity as manager of the 
estate. In his capacity as manager of the 
estate he was only able to deal with it for 
certain limited purposes, and none of those 
purposes are, or can be, suggested as the 
consideration why these considerable sums 
were released. It follows, therefore, that 
the attempt to alienate or to release, from 
the estate these substantial portions of the 
joint family property failed, and that 
there was no efficacy given to the 
arrangement that was then contemplated. 

Their Lordships have expressly stated 
that this is their view of this agreement 
in the events that happened. It might 
possibly have been that different circum¬ 
stances would have arisen if Venkata 
Row, the son, had predeceased his father 
and there had been no further members of 
the joint Hindu family. In that case it is 
possible that the arrangement would have 
been one which Raja Ram would have been 
unable to dispute; but those are not the 
circumstances that exist at the present 
time. At the present time the joint family 
continues; the joint family finds that this 
is a portion of the joint family estate which 
has been improperly alienated, and which 
they are entitled to recover. It, of course, 
follows equally upon that that Tuljaram 
Row will be entitled to prosecute his appeals 
and their Lordships are a little astonished 
to find that, although liberty hasbeengiven 
to him to proceed, an order has been made 
which has restrained the prosecution of 
these appeals until after the hearing of 
these appeals by this Board. Were this 
matter ordinary English litigation, of course, 
no Tribunal here would consider hypotheti¬ 
cal rights, the exact character anu extent 
of which could only be ascertained after 
the hearing of other pending litigation; 
but unwillingness to let litigants, who have 
entrusted disputes to the Board 


for determination, from a pl°ce so far 
distant as India, be disappointed in receiv¬ 
ing judgment, has led their Lordships 
to disregard the ordinary rules that °re 
followed in these matters, ana to hear 
the appeal, notwthstanding the fact that 
it is impossible to know the exact amount 
upon which it will operate. 

In the result their Lordships will hum¬ 
bly advise His Majesty that the decrees 
of the High Court ought to be set aside, 
and that it ought to be declared that, v.hatr 
ever sums may ultimately be recovered 
in respect of the monies that were ordered 
to be paid by the decrees of 21st October 
1896, and 17th August 1897, referred to 
in the agreement of 21st November 1897, 
form part of the joint family estate which 
•was constituted on 21st ^November 1897, 
by Raj a ram Row ana his son Venkata 
Row. If, on the other hand, that family 
has, as is stated, been dissolved, the 
declaration will be that the shares in the 
monies are to be fixed as at the date of 
its absolution, ns regards the further 
appeal, Till jam 111 Row is entitled to have 
the case remitted to the High Court to 
hear the appeal Original Side Appeal 
INo. 4 of 1897, an< I Issue a revised 
decree in Original Suit Iso. 266 of 1886, 
finally determining the sum, if any, that 
is due. 

As regaras the costs, the respondent, 
luljaram Row', must pay one set between 
the appellants and the respondents, Rama- 
chandra Row 7 and Rad ha B<ii. 

k. s. d. Decrees set aside . 


Solicitor for the Appellant;— Mr. Douglas 
Grant. 

Solicitor for ist Respondent:—Mr . W, 
Graham Pole. 

Solicitor for other Respondents:*—Mr, 
H. S. L. Polak. 
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NIAMAT-ULLAH V. SAFUT-UN-NISSA BIBI. 

ALLAHABAD HIGH COURT. 

FiiCOnd Civil Appeal No. 1C97 or 1921. 

June 2o, 1923. 

Present Mr. Justice Kanbaiya Lai. 
Sheikh NIAMAT-ULLAH- Defendant- 

Appellant 

versus 

Musamnut SA, UT-UN-NLSSA BIBI- 
Plaintiff— Respondent. 

U. P. Land Revenue Act {111 of 1901), s. 119 
—Partition of land and trees standing thereon — 
Trees allotted to one co-sharer and land to another 
—Suit for removal of trees, whether Competent- 
Limitation . 

If on partition of a village a certain plot is 
allotted to one co-sharer, ani the trees standing 
thereon are allotted to another, the former is en¬ 
titled to have the trees removed from the plot, 
provided he sues the latter for this purpose with¬ 
in twelve years from the date of the partition. 

Sarup v. Lala, 42 Ind. Cas. 589; 15 A. L. J. 
7371 39 A. 707 (F. B.), distinguished. 

Second appeal against a decree of the 
Additional District Judge, Gorakhpur, 
dated the 24th of September 1921. 

Mr. S. P. Sinha, for the Appellant. 

Mr. Haribans Sakai,ior the Respondent. 

JUDGMENT.— The question for consider¬ 
ation in this case is, whether the plaint- 
id is entitled to an order directing the 
defendant to remove the trees standing 
on old plot No. 97-13 corresponding^ with 
No. 123 new khasra of M oitZu Simra l'appa. 
The parties were co-sharers of the village; 
but by a partition effected in 1909 the sai< t 
plot was awarded to the plaintiff and the 
trees standing thereon were awardeu to 
the defendant. The entire plot No. 97 
was apparently a waste land covered by 
trees. The partition record summoned 
shows that one of the co-sharers Musammat 
Atnna claimed the entire plot as her separate 
maqbuza land \ but the Assistant (ollector 
held, that the plot in question was not her 
miqbuza land and could not be allotted 
to her share with the trees standing there¬ 
on. That order was upheld on appeal by 
the Collector. The result thereof was that 
the land was divided separately from the 
trees ; and some of the trees fell to the 
share of the defendant; while others fell 
to the shares of the other co-sharers. Sec¬ 
tion 118 of the U. P. Land Revenue Act 
has no application by analogy or other¬ 
wise. Section 119 might have been applic- 


to 

V ■ 0 

able, had it been alleged that the trees 
in question had been planted and possess¬ 
ed by the defendant or his predecessor- 
in- nterest prior to the partition; but there 
is no allegation in the written statement, 
that that was so. On the other hand, 
it is admitted that the other co-sharers 
have caused the trees owned by them 
cut down since the partition, showing 
thereby that the land in question was jungle 
land, ana that the trees partitioned belong¬ 
ed to the co-sharers of the village. They 
were separately partitioned aocoraing to 
their value and dividea between the co- 
sharers in proportion to their shares. Para¬ 
graph 9 of the tarz taqsini prepared at the 
time of the partition directed that the 
trees scattered about the village were to 
be divided in that manner between the co- 
sharers accoraingto their value end share. 
The decision in Sarup v. Lala (1) does not 
apply because that was a case of a house 
occupied by one co-sharer at the time of 
partition, the site whereof was allotted 
to another co-sharer and section 118 of the 
U. P. Land Revenue Act applied. Where 
the trees are scattered trees standing on 
waste land, that consideration does not 
arise; and if a co-sharer files a suit within 
twelve 3 r ears from the date of the partition 
for the removal of the trees allotted to one 
co-sh?rer and standing on the lana allotted 
to another co-sharer ne is entitled to have 
the same removed, and the land vacated. 
The defendant has no right to stay on the 
land against the will of the plaintift. ihe 
appeal is, therefore, dismissed with costs. 

M. A. a. & K. s. d. Appeal dismissed . 

(1) 42 Ind. Cas. 5^91 J 5 A. L. J. 7571 39 A. 

707 (F. B.). 
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MUHAMMAD AMIRUL HASAN V. MUHAMMAD JEWAD HUSSAIN. 


: PATNA HIGH COURT. 

Appear from Appellate Deckel; No. 914 

OF 1921 . 

July 19, 1923. 

Present ;—Justice Sir B. K. Mullick, Kt., 

and Justice Sir John Buckrill, Kt. 
Saiyii MUHAMMAD AMIRUL HASAN—• 
Defendant No. i—Appellant 

versus 

Saiyid MUHAMMAD JEWAD HUSSAIN 
—Plaintiff and another—Defendant 

No. 2—Respondents. 

Bengal Tenancy Act ( V 111 of 1885), s. 173 (2) 
—Sale in execution of decree—Purchase by judg¬ 
ment-debtor, whether void. 

A sale in execution of a decree to the judgment- 
debtor himself is not void but voidable under 
sub-clause (2) of section 173, Bengal Tenancy 
Act, and remains valid untii duly set aside, 
[p. 769, col. 2.] 

Gopal Chunder Mitra v. Ram Lai Goshain, 
21 C. 554; 10 Ind. Dec. (N. S.) 1000, followed. 

Appeal from a decision of the District 
Judge, Gaya, dated the 29th April 1921, 
affirming that of the Additional Sub¬ 
ordinate Judge, Gaya, dated the 23rd 
May 1922. 

Mr. 5 . C. Mitter, for Mr. Kailaspati, 
for the Appellant. 

Saiyid Muhammad Tahir, K. B., for 
the Respmdents. 

JUDGMENT. 

Mullick, J. —-This second appeal is pre¬ 
ferred by the defendant No. 1 and relates 
to a question of mesne profits. The Mouzas 
Domaand Serambighaweregiven in mukar- 
rari settlement by the Maharaja of l'ikari 
to Musammat Nankho Saheba, who gave 
a d ir- mukarrari to Nawab S}'ed Ali Hasan 
for his life on the 21st March 1871. On 
the 23rd December 1908 Nawab Ali Hasan 
gave to the defendant No. 1, Amirul 
Hasan, a thika lease for the years 1316 to 
1327 F. S. which correspond to the years 
1908 to 1919. Nawab Ali Hasan died on 
the 26th February 1313. In the mean¬ 
time, Nankho Saheba had also died and her 
daughters, Sultani Begum and Fakhrun 
Nisa Begum, had inherited a half si are in 
the mukarrari and a rent decree was ob¬ 
tained by the Maharaja of Tikari in respect 
of this 8-annas share against them in 
execution of which the r interest was 
sold at auction on the 17th January 1907 

49 


and purchased by the plaintiff, Jawad 
Husain, inthe name of his bcnanularMMhajn- 
mad Sadtiq. That sale was confirmed on 
the 8th August 1909, and the present suit 
was brought by the plaintiff on the 17th 
January 1919 against the defendant, Amirul 
Hasan, for possession of the thika property 
and for mesne profits from the year 1913 
till the date of the suit. During the pen¬ 
dency of the suit the mukarrari again fell 
into arrears and was sold in execution of a 
decree for rent and was purchased on the 
20th June 1919 by the defendant himself. 

Now the question is,what is, the amount of 
mesne profits, if any, which the defendant 
is liable to pay to the plaintiff? The ques¬ 
tion of the right to possession no longer 
arises because by his purchase of the 
20th June 1919 the defendant has already 
acquired that right. The Subordinate 
Judge has found that the plaintiff is 
entitled to mesne profits for three years 
before the suit and he has given him a 
decree at the rate of Rs. 850 a year. 

In appeal the District Judge has come 
to the same conclusion and the present 
second appeal is preferred by the defend¬ 
ant, Amirul Hasan. 

Now, the first contention is, that, as Jawad 
Hussain was himself one of the judgment- 
debtors in the suit against Sultani and 
Fakhrun Nissa at which he purchased the 
half share of the mukarrari, the sale was 
void under the terms of section 173 of the 
Bengal Tenancy Act. That section, how¬ 
ever, seems to mean that the sale is not 
void but voidable. Sub-clause (2) of the 
section which prescribes that the judg¬ 
ment-debtor shall not bid for or pur¬ 
chase the tenure or holding is a direc¬ 
tion to the Court prohibiting him 
from permitting the judgment-debtor 
to bid or to purchase. The conse¬ 
quences of a purchase without the knowledge 
of the Court and the action to be taken 
thereupon are set out in sub-clause (3) 
and it seems clear that the sale remains 
valid till it is duly set aside. There is 
authority for this view in Gopal Chunder 
Mitra v. Ram Lai Goshain (1), and no 
authority to the contrary has been shown 
to us. 

(1) 21 C. 5545 10 Ind. Dec. (n. s.) 1000. 
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The next question is, whether the tenancy 
of the thlkadar Amirul Hasan was deter¬ 
mined. The District Judge finds as a 
fact that the decree-holder did repudiate 
it and that Muhammad Sadiq, the benant- 
dar, attempted to take forcible possession 
of the share and was bound down by the 
Criminal Court at the instance of the de¬ 
fendant. It cannot, therefore, now be said 
that the defendant had no notice that 
Muhammad Sadiq had determined the 
tenancy. It has been urged that the 
plaintiff hi nisei t never gave notice, but in 
my opinion Sadiq was at that time the 
benamdar of the plaintiff and his act 
was the act of the plaintiff. 

The third point is, what is the amount 
at which mesne profits are to be assessed ? * 
The finding of the Subordinate Judge is 
that the gross produce of the thika property 
was Rs. 1,700 per year for the two entire 
moitzas, and that half of that amount, 
namely, Rs.850, is a proper assessment 
per annum. The learned Judge agrees 
with this calculation and his finding is a 
finding of fact which cannot be reversed in 
second appeal. 

The appeal is, therefore, dismissed with 
costs. 

Bucknill, J. —I agree. 

Appeal dismissed. . 

K. s. D. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 187 

of 1920. 

August 17, 1922. 

Present: —J ustice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Chotzner. 

Major A. Y. RKILY— Plaintiff— 

Appellant 

versus 

RAJ KUMARI— Defendant 
— Respondent. 

Consent decree — Appeal, 'whether lies—Suit to 
set aside decree — Grounds on which decree can be 
set aside — Mistake, effect of — Consent-decree, whe¬ 
ther can be set aside in part. • 
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No appeal lies against a consent decree. Conse¬ 
quently, the decree can be set aside only on a 
ground which would justify a cancellation of the 
agreement; for the contract of the parties is not 
the less a contract, and subject to the incidents 
of a contract, because there is superadded to it 
the command of a Judge, [p. 774, col. a.] 

A consent decree cannot have greater validity 
than the compromise itself, and the Court has 
jurisdiction to set aside the order founded upon 
the agreement when it is established that the agree¬ 
ment was invalid by reason of fraud, mistake or 
any other similar circumstance, [p. 774, col. 2.] 

A consent order is a mere creature of the agree¬ 
ment and if greater sanctity were attributed to 
it than to the original agreement itself it would 
be to give the branch an existence which is inde 
pendent of the tree. [p. 774, col, 2.] 

Though a suit does not lie to set aside a decree 
in a previous suit on the ground that the Judge 
in passing that decree made a mistake, yet as an 
agreement may be rectified for an appropriate mis¬ 
take, so may also a consent decree based upon snch 
agreement, [p.775, col. 1.] 

A mistake on the part of one party only, not 
caused or actively assisted by the act of the other 
party, cannot invalidate an agreement, [p. 775, 
col. 2.] 

The law requires men in their dealings with each 
other to exercise proper vigilance and to apply 
their attention to those particulars which may 
be supposed to be within the reach of their obser¬ 
vation and judgment; and not to close their eyes 
to the means of information which are accessible 
to them. When two parties are at arm’s length, 
either of them may pritna facie remain silent, 
and avail himself of his superior knowledge as to 
facts and circumstances equally open to the 
observation of both or equally within the reach 
of their ordinary diligence, ip. 773, col. 2; p. 
774 * co). 1.] 

A duty to speak arises wherever and only where 
silence can be construed as having an active prop¬ 
erty, namely, that of misleading, [p. 7 73 * c°l- 2 0 
When a consent decree is set aside, the effect 
is to revive the original suit which was terminated 
by the compromise decree, [p. 77 ^» co ^- 

A party litigant cannot be permitted to retain 
the benefit of a compromise in part and repudiate 
it as to the remainder, [p. 776, col. 2.] 

A plaintiff cannot be permitted to retain the 
benefit of a compromise decree to the extent 01 
his success and to re-open matters in controversy 
in respect of his defeat, [p- 77 ^» col. 2.J 

Appeal against a decree of the Sub¬ 
ordinate Judge, Khulna, dated the 31st 
July 1920. 

Mr. W. Gregory, Babus Jogendra Nath 
Milkerjee, (with h'm Babus Sachindra Pro- 
sad Bose and Binayendra Nath Ganguli), for 
the Appellant. 

Dr. Sarat Chandra Basak and Babu 
Bipin Chandra Bose, for the Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for partial cancellation 
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of a decree in a previous litigation, for re- 
investfgation of the boundary between two 
disputed tracts of land, for recovery of 
possession, and for incidental reliefs. The 
facta material for the determination of the 
questions raised before us may be briefly 
recited. 

On the 18th February 1857 the Commis¬ 
sioner of the Sunderbans notified in the 
Calcutta Gazette that various lots situated 
within the limits of the Jessore and Baker- 
ganj portions of the Sundarbans would be 
exposed for sale, in order that settlement 
might be made with the highest bidder, 
lot No. 5 was purchased by Kamalkumari 
Chaudhurani, mother of the present re¬ 
spondent, in the name of her officer Nilma- 
dhab Ray and a patta was granted on the 
12th May 1857. hot No. 6 was purchased 
by George Maxwell Reily, father of the 
present plaintiff, and patta was granted 
to him on the 15th September 1862. The 
southern boundary of plot No. 5 was identi¬ 
cal with the northern boundary of plot 
No. 6, and the common boundary line was 
described in the following terms in both 
the pattas: 

“An imaginary line drawn from the mouth 
of a khal three miles and 1168 feet south of 
Rajapur khal on the Bhola river to the 
junction of the Bharani khal with Rainda 
khal and the Rainda khal from this point 
to its junction with the Baliswar river." 

It may be stated here that in the Noti¬ 
fication published by the Commissioner of 
Sunderbans, there was a note in the remark 
column against lots Nos. 4 and 5 to the 
following effect: “the boundaries of 
these two lots have been re-adjusted, 
so as to give both the river-facing on 
the Baleswar river. A map showing 
their respective boundaries may be 
seen at the Commissioner’6 office. 
The two lots will be sold separately, and 
their respective areas will be notified on 
the day of sale." Tot No. 4 was pur¬ 
chased by the Morels who obtained a patta 
on the 1st May 1857, later on, that lot came 
into the hands of General Douglas 
and ultimately vested in Raja Durga Charan 
Taw for self and his brothers. The history 
of lot No. 4 in the hands of the Taws will 
require mention hereafter. 

On the 29th January 1880 Reily insti¬ 
tuted a suit against Kamalkumari for de¬ 


marcation of the boundary between lots 
Nos. 5 and 6 and for recovery of possession 
of such area as might have been wrongfully 
seized by her. On the 16th March 1880 
Kamalkumari filed her written statement. 
She repudiated the allegation that she 
had annexed any lands of lot No. 6 to 
lot No. 5, and also raised three points 
in bar, namely, first, that the claim was 
barred by limitation, as Reily had not 
been in possession of the disputed tract 
within twelve years prior to suit, while 
she had been in adverse possession for more 
than the statutory period; secondly, that 
Reily could not maintain his claim in res¬ 
pect of land which had not been included 
in a previous suit instituted by him in 1872; 
and thirdly, that the claim could not be 
maintained in respect of the land included 
in the suit of 1872, which had been im¬ 
properly withdrawn. Issues were fixed on 
the 19th March 1880 and raised all the 
substantial points in controversy. On the 
same date, an order was made for local 
investigation, and the Amin was directed 
to prepare a map showing clearly the boun¬ 
dary between the estates, taking as his 
data the maps put in by the parties and 
the terms of their pattas. The Am hi sub¬ 
mitted his report in due course, and its 
contents were discussed before the Judge 
by the Pleaders on both sides, with the 
result that the suit was dismissed as specu¬ 
lative on the 14th June 1880. On the 
24th July 1880 Reily applied for review 
of judgment. The contesting parties ap¬ 
parently came to a mutual arrangement, 
for we find that on the 16th and 17th 
August 1880 two application# were 
filed by Kamalkumari and Reily. 
They were not identical in terms, but 
the parties agreed in substance. Kamal¬ 
kumari stated that if at the local investi¬ 
gation, 011 determination of the boundary 
of lot No. 5 as stated in her patta it wai 
found that she had cultivated lands of 
lot No. 6 belonging to Reily, she would 
abide by the rules and orders that might 
be passed by the Court. Reily similarly 
stated that, after determination of the 
northern boundary of his lot and after veri¬ 
fication on local investigation of his patta 
and the map filed by him, he would agree 
to such order as might be made by the Court 
regarding the possession of so much of his 
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and as should be found in the possession 
of Kamalkumari. The review was there¬ 
upon granted on the 18th August 1880 
and the suit was restored. On the 23rd 
September 1880 Reily petitioned to the 
Court that, if the District Judge could not 
liimself hold the local investigation, a Sub¬ 
ordinate Judicial Officer or some other officer 
of the Court might be asked to undertake 
the work. On the 2nd December 1880 Mr. 
Manmathanath Chatterjee, Munsif of Bager- 
hat, who had been appointed Commissioner, 
filed his report. On the 7th February 
1881 Kamalkumari lodged her objections 
to the report. On the 30th March 1881 
the District Judge pronounced his decision. 
The judgment sifoted that the parties had 
agreed to abide by his decision as well 
on question of trespass as on that of com¬ 
pensation. The District Judge determined 
the boundary line and directed the plaintiff 
to grant to the defendant a moiirasi lease 
of a triangular piece of land to be held on 
payment of a premium of Rs. 2,500 and an 
annual rent of Rs. 250. The decree was 
drawn up accordingly, and was signed by 
the District Judge on the 30th April 1881. 
On the 8th July 1881 Reily appealed 
to this Court against this decree, and on 
the 1st August 1881 Kamalkumari filed 
a petition of cross-appeal. The appeal 
and cross-appeal were heard on the 16th 
February 1883 by Wilson and Maclean, JJ. 
Wilson, J., reviewed the history of the liti¬ 
gation in minute detail, and came to the 
conclusion that, as regards the main part 
of the case, no appeal lay, as the parties 
had agreed to abide by the deck ion of the 
Judge on the matter stated in the order 
of the 18th August 1880 (based on the 
petitions of Kamalkumari and Reily dated 
16th and 17th August 1880) and subse¬ 
quently modified by the order on the peti¬ 
tion of Reily dated 23rd September 1880. 
The Judges expressed a doubt, however, 
whether the lower Court had not, in res¬ 
pect of a comparatively unimportant part 
of the disputed land, exceeded the power 
conferred by the consent of the parties. 
The defendant-respondent thereupon agreed 
to abandon that portion of the property. 
The appeal was consequently dismissed 
with costs subject to the small variation 
indicated, and a copy of the Amin's map 
was directed to be annexed to the decree 




showing clearly the effect of the order of 
the High Court. The decree was drawn 
up accordingly qnd stated as follows: 

“The defendant having abandoned her 
claim in favour of the plaintiff to the jungle 
land coloured green in the map hereunto 
annexed, it is ordered and decreed that 
the decree of the lower Court, in so far ag 
the said jungle land is concerned, be set 
aside, and that, with this modification, the 
said decree be affirmed and the appeal 
dismissed with costs.” The present suit 
was instituted on the 8th September 
1913 by Alexander Yates Reily, son of 
George Maxwell Reily, against Rajkumari, 
the daughter of Kamalkumari, for can¬ 
cellation of the decree of the High Court 
dated 16th February 1883, in so far 
as that decree had refused relief to the then 
plaintiff in respect of lands excluded from 
the mourasi lease taken by Kamalkumari 
from Reily. The decree is attacked on 
the ground that it was based on an erro¬ 
neous map which had been produced by 
Reily himself in support of the claim then 
put forward. It has now been established 
that there were two maps of the locality 
in the Collectorate, one prepared in 1857, 
the other in 1862. Both were prepared 
by or under the direction of A. D. B. Gorness, 
Government Surveyor. The map of 1857 
has been designated in the present suit 
as the B map and that of 1862 as the a 
map. It is incontrovertible that the Isoti- 
fication of the 18th February 1857 could 
not have referred to the E map, which was 
not in existence till a later date. Re y, 
however, in his litigation prodticedmsup- 
port of his claim, not the B map but the 

E Th p t gtsk; 

Reily 1 would have been able to establish 

n the present suit, as originally framed 
relief was claimed on the ground of this 
mistake But, subsequently, the plaint was 

and relief was claimed on the 

ground of ‘ fraud, on the allegation that 
Kamalkumari knew that Reily had pro 
duced the wrong map and yet did not apprise 
the Court of the mistake which her opponent 
had committed. The defendant resisted 
on every conceivable ground, this attempt 

to re-open the decree of the High Court after 
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the laps of 30 years; Seven points thereupon 
emerged for consideration, namely*.— 

(*) Whether Reily filed the E map or 
the B map ? 

(it) Whether the E map or the B map 
was the “sale map” ? 

(in) Did Reily file the E map under a 
bona fide mistake ? 

(iv) When did the present plaintiff become 
aware of the mistake ? 

(v) Did Kamalkumari know of the exis¬ 
tence of the B map or that Reily had 
filed the wrong map ? 

(vi) Was Kamalkumari guilty of fraud ? 

(vii) Was the decree based on the E map 
on the erroneous assumption that it was 
the sal? map ? 

The Subordinate Judge has found that 
the B map was the map mentiond in the 
sale Notification, and that Reily relied 
upon the E map in the mistaken belief that 
it was the sale map. These conclusions 
cannot be and have not been challenged. 
The Subordinate Judge has further held 
that Kamalkumari was not aware of the 
existence of the B map, when the litigation 
commenced by Reily against her was in 
progress, and that she became aware of it 
in the course of a proceeding against her 
carried up to the Board of Revenue some 
years later by the Daws. It appears that, 
thereafter, on the 24th November 1887, 
the Taws sued Kamalkumari for recovery 
of possession of land claimed by them as 
appertaining to lot No. 4. Kamalkumari 
filed her written statement on the 20th 
January 1888. The Subordinate Judge 
decreed the suit on the 31st August 1889. 
On the 5th December 1889 Kamalkumari 
appealed to the High Court. On the 9th 
June 1892 Petheram, C. J., and Chose, J., 
reversed the decision of the Trial Court and 
dismissed the suit. It was in the course 
of the proceeding before the Revenue Au¬ 
thorities which preceded this litig tion 
that the boundaries of lot No. 4 held by 
the Taws and of lot No. 5 held by Kamal¬ 
kumari were investigated, and the fact 
transpired that the map mentioned in the 
leases was not the E map but the B map. 
The Subordinate Judge is right in his 
view that this became clear only when Mr. 
James Ellison, Deputy Collector, submitted 
his report on the 30th March 1886 which 
formed the basis of the decision of the Board 


of Revenue pronounced on the 28th July 
1885. There can thus be no doubt that, 
during the pendency of the litigation com¬ 
menced by Reily against Kamalkumari, 
neither of the contestants was aware of 
the existence of the B map, and both parties 
acted on the assumption that the map pro¬ 
duced by Reily, the E map, was the basis of 
the grants. This is not surprising. There is 
no question that the disputed boundary as 
given in the B map was different from the 
boundary as given in the E map, and ac¬ 
cording to the B map there would be more 
land included in lot No. 6 than would follow 
from the E map; still, the difference was 
not very marked. Both the maps had been 
prepared on the bask of investigations 
made more or less contemporaneously, and 
the description appearing on the face of 
each map did not make the distinction 
manifest. It is significant that Gomess 
himself, when examined as a witnesr in the 
previous suit, took the E map as the basis 
of the leases. There is, consequently, no 
question of fraud or deception, Reily 
produced the map in the honest belief that 
it was the map mentioned in the sale Noti¬ 
fication as well as the lease; Kamalkumari 
acted on the assumption that what had been 
produced wa. the correct map. In¬ 
deed, neither of them even suspected that 
another map was in existence. We are 
thus not called upon to discuss in detail 
the interesting question raised in argument, 
namely, whether in the course of litigation, 
a duty is cast upon the defendant to set 
the plaintiff right when the defendant dis • 
covers that the plaintiff has acted under 
an erroneous impression. The decisions in 
Joy Chandra v. Srecnath Chatterjee (1), 
Jakhomull Mehera v. Saroda Prosad Dey 
(2), Harendra Lai Roy v. Puma Chandra 
Chatter jee (3), which show that a duty 
to speak arises wherever and only where 
silence can be construed as having an active 
property, namely, that of misleading, may 
render an affirmative answer difficult. They 
rather support the view that the law requires 
men in their dealings with each other to 
exercise proper vigilance and to apply their 
attention to those particulars which may 

(1) 32 C. 357; 1 C. L. J. 23. 

(2) 7 c. l. J. 604. 

(3} 14 Ind. Cas. 368; 15 C. J. 132, 
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be supposed to be within the teach of their 
observation and judgment; and not to close 
their eyes to the means of information which 
are accessible to them. Where two parties 
are at arm’s length, either of them may 
P ima facie remain silent, and avail him¬ 
self of his superior knowledge as to. 
facts and circumstances equally open to 
the observation of both or equally within 
the reach of their ordinary diligence, and 
the novel proposition that a duty is cast 
upon every litigant to speak o.ut and set 
right his adversary whenever he discovers 
that his opponent has made a mistake, 
requires very careful scrutiny. We need 
not, however, pursue the matter further. 

\Ve have next to consider, whether the 
decree in the previous suit was based on 
the E map, on the erroneous assumption 
that it was the map mentioned in the sale 
Notification and the grants. The Subordi¬ 
nate Judge has given ample reasons in sup¬ 
port of his conclusion that the drcree could 
not be said to have been based on this map, 
though the map was part of the evidence 
placed before the Court. The Subordinate 
Judge felt himself hampered iu his decision 
of this point, because the proceedings re¬ 
lating to local investigation by Mr. Chatter- 
jee, when the suit was re opened after re¬ 
view, were not produced before him. 
Those proceedings are, however, set out 
In the paper-book which was prepared 
in this Court when the appeal was heard 
by Wilson and Maclean, J J., and they con¬ 
firm the view taken by the lower Court 
aa to the s< ope and method of the enquiry 
made by Mr. Chatterjee. The map pro¬ 
duced by Reily was part of the evidence 
and is mentioned in his report. But wit¬ 
nesses were examined including Gomess 
himself, and Mr. Chatterjee made every 
endeavour to locate the common boundary, 
aa set out in the leases, by investigation 
on the spot and by reference to pro¬ 
minent landmark*. It is impossible to 
say how far the map actually influenced 
and affected his determination of the boun¬ 
dary line; but his report and proceedings 
and the record of the oral and documentary 
evidence produced before him, leave no 
room for doubt that the map was a small 
part of the materials which formed the foun¬ 
dation of the decision. We have, conse¬ 
quently, to consider whether, in such cir¬ 


cumstances, the plaintiff is entitled to main¬ 
tain this suit for cancellation of the decree 
in so far as the decision proved adverse 
to his claim. 

It cannot be disputed that the decree 
made by the ] rimary Court in the previous 
litigation on the 30th March 1881 was in 
essence a consent decree. It was so held 
by Wilson and Maclean, JJ.,and that was 
the reason why they decline to entertain 
the appeal on the merits of the controversy, 
applying 1 l e rule, since then frequently in¬ 
voked, that no appeal lies against a con¬ 
sent decree: Biraj Mohini Dasi v. Srimati 
Chinta Mont Dasi (4), Bahir Das Chakra - 
varti v. Nobin Chunder Pal { 5), Shahzadx 
Begatn v. Muhammad Ibrahim (6). Conse¬ 
quently, the decree can be set aside only 
on a ground which would justify a cancel¬ 
lation of the agreement; for, as stated by 
Parke, J., in Wentworth v. Bullen (7), the 
contract of the parties is not the less a con¬ 
tract, and subject to the incidents of a 
contract, because there is superadded.to^it 

the command of a Judge. To put the 
matter differently, a consent decree can 
not have greater validity than the com¬ 
promise itself, and the Court has jurisdiction 
to set aside the order founded upon the 
agreement when it is established that the 
agreement was invalid by reason of fraud, 
mistake or any other similar circumstance. 
The real truth of the matter is, that a consent 
order is a mere creature of the agreement 
and that if greater sanctity were attributed 
to it than to the original agreement itself, 
it would be to give the branch an existence 

which is independent of th « tre ^ Th 
B dicairn (8); Huddersfield Banking Co. v. 
Litter Iq ) Ainsworth v . Wilding (io), Wil- 
JiL v Sunder son In ). It follows accordingly 


a « C. W. N. 877. ^ 

I} % Ind.°Cas. .9 A. 1 . J. 

:>, rB 9) 3 9 3 B io & 9 E.R 4 .1r3 3R ' R ' 353:9 1 " 1 ' 
:j (1885) 10 P- P- l6l I 53 L. J. P. 31 53 I* T * 

,) 34 (i^ 95) R 2 cL 2731 64 L. J. Ch. 5*31 1* R- 

o) 2 U896) 03 c£ *73?65 6 £ J- Ch. 43*1 74 *» 

T ft*)' R Ct M °334. 77 I* *. 57. *6 I» J. 
6841 45 W. R. 675 - 
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that though, as ruled in Kusadhaj v. Broja 
Mohan (12) and Bepin Krishna Ray v. 
Jogeshwar Ray (13), dissenting from 
Jogeswar Atha v. Ganga Bishun (14), a 
suit does not lie to set aside a decree 
in a previous suit on the ground that the 
Judge in passing that decree made a mistake, 
yet an agreement may be rectified for 
an appropriate mistake, so may also the 
consent decree based upon such agreement; 
see also Rameswar Per shad Singh v. Ram 
Bahadur Singh (15 ),Sreenath Das v. Ghana- 
shy am Naik (16). 

Tested from this point of view, the claim 
for cancellation of the former decree com¬ 
pletely breaks down. Reily and Kamal- 
kumari agreed to abide by the decision 
of the District Judge, as regards the deter¬ 
mination of the boundary and the form 
of the relief to be granted on the result 
thereof. No doubt, Reily in his petition 
mentioned his lease as also the map filed 
by him along with his plaint, whereas Kamal- 
kumari in her petition referred only to her 
lease. The District Judge thereupon made 
an order in the following terms: “Acting 
on some suggestions which I threw out, 
the parties have come to what is virtually 
a compromise. It is left to this Court 
to determine finally what is the boundary 
line and to pass such orders as may seem 
to it fit with regard to the possession or 
restitution of any land as to which trespass 
may be found to have taken place, and 
with regard to compensation in any form. 
The plaintiff asks that I should go personally 
to the locality and the defendant echoes 
the request. I will, if I can. The order 
I now pass is that the review be granted 
and the case remain on the file for settlement 
in accordance with the terms agreed to 
as above indicated." 

The parties accepted this as a substantial¬ 
ly correct statement of the position, and 
the re-trial proceeded accordingly, subject 


(12) 31 Ind, Gas. 131 43 C. 217J 19 C. W. N. 

1220 . 

( X 3) ® 6 * nd -J Cas - 3451 34 C. L. J. 256 at p. 2711 

20 C. W. N. 36. 

(14) 8 C W. N. 473 . 

.. ( A 5) w% C - 1 °' 5 C - L - J- * 7 S: 2 M. L. T. 165; 
” W. N -178; 17M. L. J. 59 ; 2 M. L. T. 165 

(16) 4$ Ind. Cm. 53413 p.i,. J, 465. 



to the modification made by consent on 
the 23rd September 1880, that the local in¬ 
vestigation be made by Mr. Chatterjee 
assisted by the Civil Court Amin. There was 
thus no mistake either in the formation 
or in the expression of the agreement of 
the parties. There was no mistake which 
would preclude the formation of a valid 
contract, such as happens when there is 
a mutual mistake as to the subject-matter 
of the contract, or a mistake is made as to 
the identity of one of the parties where 
such identity is an inducement to the other 
to enter into the contract, or where the 
mistake relates to the nature of the contrac t 
under such circumstances as would justify 
a plea of non est factum. The mistake 
made by the plaintiff was in respect of a 
portion of the evidence to be placed befor j 
the Court for determination of the boundary 
as described in his title-deed. It is difficult 
to see how, in such circumstances, a mistake 
on the part of one party only, not caused 
or actively assisted by the act of the other 
party, can invalidate the agreement Smith 
v. Hughes (17), Morley v. Clavering (18), 
Tamplin v. James (19), Eastcs v. Russ (20), 
We need not consider what the pos tion 
would have been, if the other party knew 
of the mistake and knew also that, but for 
the mistake,the contract would not have 
been entered into, or if the other party had 
contributed to the mistake: Bascotnb v. Beck¬ 
with (21), Caballero v. Henty (22). If, in 
circumstances like these, the mistake made 
by a disappointed litigant is to furnish 
him with a fresh starting point for keeping 
his opponent in Court, the misfortune of 
the unfortunate adversary would be gravely 
incieased to the public detriment. 

Apart from these considerations, there 
is another weighty reason why the plaintiff 
should not succeed in this litigation. He 
seeks, as we have observed, not to get aside 


(17) (1871) 6 Q. B. 397; 40 iv. J. Q. B. 221; 
23 L. T. 329; 19 W. R. 1059. 

(18) (i860) 29 Beav.84; 7 Jur. (n\ s.) 904; 

3 ° Beav - Io8 ; I 3 I R. R. 463; 54 E. R. 558 and 
830. 


(19) (1880) 15 Ch. D. 215 at pp. 217, 221: 43 
L T. 520; 29 W. R. 311. 

(20) (1914) 1 Ch. 468; 83 L. J. Ch. 3- -: no 
L. T. 296; 58 S. J. 234; 30 T. Iv. R. 237. 

(21) (1869) 8 Eq. 100; 38 Iv. J. Ch. ;.j6 1 29 
I* T. 862 1 17 W. R. 812. 

(22) (1874) 9 Ch. 447J 43 I4. J. Ch. 635; 3° 

T. 3x41 ** W. R. 446. 
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the former decree in its entirety, but to re¬ 
open matters only in so far as judgment 
went against him. Now, as was pointed 
out by Sir James Colvile when the case 
of Khajooroonissa v Rowshan Jehan (23) 
was argued before the Judicial Comm ttee, 
when a consent decree is set aside, the effect 
is to revive the original suit which was 
term nated by the compromise decree. This 
rule is manifestly just and has been repeated- 
ly applied: Bibee Solomon v. Abdool Azeez 
( 2 j) > Sharat Ch under Ghose v. Kartik Chunder 
Milter (25), Sarbesh Chandra Basil v. Hari 
Dayal Singh (26), Raj Kumar Roy v. Hara 
Krishna Chakravarty (27), Fateh Chand v. 
Narsingh Das (28), Chatterjee Brahmin v. 
Durgadutt Agarwalla (29), Dharanidhar 
Aditya v. Hemanga Chandra Jana( 30), Refer- 
encemay also be made to the decisions in Neale 
v. Gordon Lennox (31), Manohar Lai v. 
Jadunath (32 ) ,Partab Singh v. Bhabuti Singh 
( 33 ). Davuluru Vijaya Ramayya v.Davuluru 
Venkatasubba Rao (34), Venkata Row v. 
7 uljaratn Row (35), reversing Venkata Rcwv. 
Tuljar am Rao(3 6). The justice of this rule is 


(23) 2 C. 184; 3 I. A 291; 20 W. R. 36; 1 Ind. 
Dec. (N. s.) 412 (P. C). 

(24) 6 C. 687; 8 C. L. R. 169; 3 Ind. Dec. (N. s.) 
446. 

(25) 9 C. 810; 12 C. I,. R. 433; 4 Ind. Dec. (N.s.) 
1188. 

(26) 5 Ind. Cas. 236; 11 C. L. J. 346; 14 C. W. 
N. 451. 

(27) 10 Ind. Cas. 355; 15 C. L. J. 217. 

{28) 16 Ind. Cas. 988; 22 C. I,. J. 383. 

U 9 ) 34 Ind. Cas. 394; 23 C. L. J. 436; 20 C. 

W. N. 943. 

(30) 41 Ind. Cas. 936; 27 C. L. J. 592; 21 C. 
\Y\ Is. 1087. 

(31) (1902) A. C. 465; 71 L. J. K. B. 939; 87 
h. T. 341; 51 W. R. 140; 66 J. P. 757; 18 T. L. R. 
79 i. 

( 3 - 2 ) 33 I. A. 128; 28 A. 585; 4 C. L. J. 8; 8 

Bom. h. R. 489; 10 C. W. N. 898; 9 O. C. 219; 

1 M - h- T * 21 °; 16 M. L. J. 291; 3 A. L. J. 710 
(P. C.). 


I 21 Ind. Cas. 288; 40 I. A. 182; 35 A. 487; 
L- J - 3^4: 17 C. W. N. 1165; (1913) M. W. N. 

T * 2 991 25 M. L. J. 492: 11 A. L,. J. 
6 O. C. 247; 15 Bom. L. R. 1001 (P. C.). 

32 Ind. Cas. 881; 39 M. 853; 30 M. L. J. 

74 Jn <l* Cas. 763; 49 I.A. 

W. N. 646; 45 M. 298: 4 
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manifest; a party litigant cannot be per¬ 
mitted to retain the benefit of a compromise 
in part and repudiate it as to the remainder. 
In the case before us, there was, on the 
previous trial, a substantial defence in bar, 
namely, the plea of limitation. The plea was 
abandoned by consent, and, as pointed out by 
Lord Buckmaster, this made the decree a non- 
appealable consent decree : Rama Chandra 
Deo Garu v. Chaitana Sahu (37). The 
plaintiff cannot now be permitted to retain 
the benefit of that decree to the extent of 
his success and to re-open matters in contro¬ 
versy in respect of his defeat. If the decree 
was set aside in its entirety, the suit would 
be restored and then the defendant would 
be entitled to urge that the claim was hope- 
le sly barred by limitation. This is a con¬ 
tingency which the plaintiff does not wish 
to face, as is abundantly indicated by the 
restricted scope of this litigation. We are 
of opinion that, the Subordinate Judge 
rightly refused to set aside the prevous 
decree of the High Court in the limited 
form stated in the plaint. 

The result is that the decree of the Sub¬ 
ordinate Judge is affirmed and this appeal 
dismissed with costs. 


b. n. Appeal dismissed. 

(37) 56 Ind. Cos. 539: 24 C. W. N. 1055; ig 
A. L. J. 625; (1920) M. W. N. 366: 39 M. L. J. 68: 
28 M. L. T. 97; 12 L. W. 260; 2 U. P. L. R. (P- C.) 
122; 22 Bom. C. R. 1313: 47 I* A. 200 (P. C.). 
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Present:— Mr. Justice Daniels. 
Musammat AISHA BIBI-Defendant- 

APPE LLANT 

versus 

CHHAJJU MAL and others—Plaint FjS 

—respondents. 

Registration Act (X V J 0/1908), s.^—Potver. 
oUattorncy authorising agent to execute documents 
jLAgent presenting document for registration — 
Presentation, whether legal. 
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Section 33 of the Registration Act applies 
where the person presenting a document is the 
general attorney of the person executing it and not 
where it is presented for registration by the actual 
executant, even though he may have executed it 
as agent for some one else. 

Second appeal against a decree of the 
District Judge, Saharanpur, dated the 
23rd February 1923. 

Mr. Mushtaq Ahmad, for the Appellant. 

JUDGEMENT. —The point raised in this 
appeal is a point of law under sections 32 
and 33 of the Registration Act, but as the 
question appears to me to be quite free 
from doubt on the language of the Act, 
I propose to dispose of the appeal at once. 
The document, the presentation of which 
is challenged, was executed by Raghunath 
Das, the general agent of Ram I*al 
and of the widow of Ganpat Rai, on 
their behalf. 1 he power-of-attorney 
which he held authorised him to exe¬ 
cute documents on their behalf, and 
he executed the document under the 
terms of this power-of-attorney. He then 
presented it for registration at the Registra¬ 
tion Office and it was registered. The 
plea taken by the appellant in this 
Court and in the Courts below was 
that, in order to enable him to present 
the document it was necessary that he 
should hold a power-of-attorney authen¬ 
ticated before the Sub-Registrar under 
the provisions of section 33. A reference 
to section 32 shows that a document may 
be presented for registration either under 
clause (a) by a person actually executing 
it or by some one claiming under it, or it 
may be presented under clause ( c) by the 
agent of such persons duly authorised by 
a power-of-attorney executed and authenti¬ 
cated in accordance with section 33. The 
provisions of section 33, therefore, clearly 
apply where the person present 1 ng a docu¬ 
ment is the general attorney of the person 
executing it, and not where it is presented 
for registration by the actual executant, 
even though he may have executed it as 
agent for some one else. The person 
actually executing a document is entitled 
to present it for registration under clause 
( a ) of section 32 without the necessity of 
any power-of-attornev. Iso doubt, an agent 
requires a power-of attorney to empower 
him to execute a document on behalf of 


his principal, but when once the docu¬ 
ment has been executed he is, so far 
as the Registration Office is concerned, 
the actual executant of the document 
and is entitled under section 32 (a) 

to present it for registration and to 
get it registered. The appellant suggests 
that the case is altered by the fact that 
the power-of-attorney which Raghunath 
Das held gave him two authorities; first, an 
authority to execute documents on behalf 
of his principal, and, second, an auhthor- 
ity empowering him to present documents 
for registration on behalf of his principal. 
This, in my opinion, does not aftect the 
case, as in this case he acted under the 
first of the two powers. The learned Judge 
of the Court below has, in my opinion, 
properly appreciated and dealt with the 
point cf law involved, and as his decision 
is, in my opinion, clearly right, I dismiss 
the appeal under O. XU, r. 11. 

k. s. d. Appeal dismissed. 
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Civil, Revision Petition No. 604 of 1921. 

March 26, 1923. 

Present /—Mr. Justice Phillips. 
RAMAKRISHNA ANNAVI — Plaintiff 

—Petitioner 

versus 

PICHANDI C HETTI AR—Defendant 

—Respondent. 

Limitation Act (IX of 1908), s. 20 —Payment 
towards principal and interest — Limitation, saving 

A payment towards interest operates lo save 
limitation even though a part of the principal 
is also paid at the same time. 
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Mohan Siiaha v. Lahshu Karikar, 6 Ind. Cas. 

16 and Subraya Kamati v. Pakaya, 4 Bom. h. R. 
231, relied on. 

Loid Govindass Krlshnadass v. Rukmaui Bhai, 
21 Ind. Cas. 302; 38 M. 438; 14 M. h, T. 31 oj 1 I,. 

W. 529, distinguished. 

Petition, under section 25 of Act IX of 
18S7, praying the High Court to revise the 
order, dateci 14th March 1921, of the Court 
of the S.ibordit»$te Judge, Tinnevelly, 
in Small Cause Suit Iso. 1576 of 1920. 

Mr. T. M, Ramaswamy Aiyar, for the 
Petitioner. 

Messrs. P. N. Appaswamy and P. V» 
Krishnaswa my , for the Respondent. 

JUDGMENT. —The evidence of plaintiff's 
witnesses shows that the payment was made 
towards principal and interest. If any 
portion was paid towards interest the ruling 
iu Lodd Govindass Krishnadass v. Rukmani 
Bhn (i) is inapplicable and I agree with the 
decisions reported in Mohan Shaha v. Lakshu 
Karikar (2) and Subraya Kamati v. Pakaya 
(3) that the payment of interest saves 
limitation even though a part of the prin¬ 
cipal is paid at the same time. The Sub¬ 
ordinate Judge has not, however, decided 
the question of whether the payment 
was made on the date alleged in the plaint. 
The suit is accordingly remanded for dis¬ 
posal in the light of the above remarks. 
Tue costs will abide the result. 
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ALLAHABAD HIGH COURT. 

FULL BENCH* 

Civil. Revision Petition No. 55 of 1922. 

February 19, 1923. 

Present: —Justice Sir P. C. Banerjj, Kt., 
Mr. Justice Piggott and Mr. Justice 

Walsh. • 

Y AD RAM — J UDGMENT-DEBTOR — 

Applicant 
versus 

SUNDER SINGH— Decree-holder 

— Opposite Party. 

Civil Procedure Code (Act V 0/1908), s. 115, 
O. XXI, r. 89. 0 . XL V I, r. 1—Application 
to set aside sale — Appeal — Revision — Reference 
to High Court—Subordinate Courts, duty of. 

Per Curiam : — (Walsh, J. dissenting)—No re¬ 
vision lies against an order of the lower Appellate 
Court passed in appeal from an order of the Trial 
Court disposing of an application to set aside an 
execution sale under O. XXI, r. 89 of the 
Civil Procedure Code. [p. 779, col. 2, p. 780, col.I.] 

(Case-law discussed.) 

A Subordinate Court is bound to follow a reported 
decision of the High Court to which it is subordi¬ 
nate in preference to the decisions of the other 
High Courts. [0.780, col. 2.] 

Per Walsh, J .— Subordinate Judges must not 
be too timorous in stating their doubts to the 
High Court in references under O. XLVI, 
r. 1 of the Civil Procedure Code, in order to have 
them cither removed or confirmed by final deci¬ 
sions of the High Court, [p. 781, col. 1.] 

Civil revision from an order of the 
Subordinate Judge, Aligarh, dated the 
18th January 1922. 


V. N. v. Case remanded. 


(r) 2i Ind. Cas. 302; 38 M. 438; 14 M. L. T. 
3101 1 L. W. 529. 

(2) 6 Ind. Cas. 16. 

(3) 4 Bom. L. R. 231. 


FACTS.- In execution of a decree obtain- 

d by Sunder Singh against Yad Ram, the 

roperty of the judgment-debtor was sold 
y the Collector by public auction and was 
urchased by the decree-holder himself, 
fter the auction sale Yad Ram sold the 
.me property by private sale to one 
wan Singh. Jiwan Singh, on behalf 
Yad Ram, made a deposit in 
le Collector's Court of the amount 
lentioned in the sale proclamation, 
Le solatium and of the sale expenses, 
ad Ram also within limitation maue a 
rther deposit of the proper amount in 
omsif's Court and put in an application, 
,r setting aside the sale, under O. XXI, 

The Munsif ordered the sale to be set 
rtde. On appeal; the learned Judge of the 
ppellate Court, relying upon a riding of 
te Allahabad High Court reported in Uhat 
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Das v. Asaf Ali Khan (i)^ set aside the 
judgment of the Munsif and held that 
Yad Ram had no right to make an applica¬ 
tion under O. XXI, r. 89. 

Against that order a revision was filed. 

Mr. Panna Lai , for the Opposite Part3’, 
took a preliminary objection that no revi¬ 
sion lay. 

He submitted that no question of juris¬ 
diction was involved. 1 he learned Judge 
of the Court below had jurisdiction to hear 
and decide the appeal. If in its decision it 
made an error of law, that fact could not 
give the High Court a power to interfere 
in revision. 

He relied on Balakrishna Udayarv. Vasn- 
aeva Aiyar (2)\Jwala Prasad v. East India 
RaJit ay Qotnpany {'(LJhunku Lai v. bisk- 
tshar Das (4), Chandu Lai v. Koka- 
mat (5). 

On the question that the learneo Judge 
of the Court below was bound to follow 
the ruling of the High Court he referred 
to Puttu Lai v. Par ball Kunuar (6). 

Mr. Guitari Lai, for the Petitioner, re¬ 
ferred to DhanwanliKuer v.Sheo Shankar 
Lai (7), Sundatam v. Matnsa Mavuthar 
(8)* Be bar i Lai v. Baldeo Narain (9). 

JUDGMENT. 

Banerji, J # — A preliminary objection has 
been taken to the hearing of this application 
for revision, on the ground that a revision 
does not lie under the provisions of sec¬ 
tion 115 of the Code of Civil Procedure. 
The circumstances out of which the case 
arose are these. There was a decree for 
sale against one Yad Ram, and in execu¬ 
tion of that decree the mortgage property 


(1) 13 Ind. Cas, 1341 34 A. 186; 9 A. I* J. 19. 

(2) 40 Ind. Cas. 650J 40 M. 7931 15 A. L. J. 645J 

2 P. I<. W. ioij 33 M. I/. J. 69; 26 C. L. J. 1431 

19 Bom. It. R. 715J (1917) M. W. N. 6281 6 I#. W. 
6011 22 C. W. N. 5<>i 11 Bur. h. T. 48; 44 I. A, 
261 (P. C.) 

(3) 46 Ind. Cas. 995 16 A. I,. J. 535* 

(4) 46 Ind. Cas. 71 j 16 A. L,. J. 4955 40 A. 6x2. 

15) 61 Ind. Cas. 36; 43 A. 3341 19 A. L. J. no. 

(6) 29 Ind. Cas. 6171 13 A. J. 7215 19 C. W. N. 

*4*5 17 Bom. I*. R. 549; i8iL h. T. 615 29 M. 
J. 63; 22 C. Iy. J. iQo; 37 A. 3595 2 It. W. 88i| 

42 I. A. 155; ( I9I5 ) W , N . 5I4 (P. C.). 

364 51 IUd ‘ CaS ' 8731 4 P ‘ Iv ' J* 34°*’( I 9 21 ) Pat. 

6 W I ^*K CaS * 5541 4° M. Iy. J. 497J 

13 U W. 498^ 29 M. U T. 2695 (1921) M. W. N. 

(t) 4 8 Cm. 141 i« At h , J. 7171 40 A, 67* 


919 


was sold by auction. Subsequently to 
the auction sale, Yad Ram sold his in¬ 
terests in the property already sold by 
auction, and after this sale he presented 
an application to the Court under O. XXI, 
r. 89 of the Code of Civil Procedure, deposit¬ 
ing the amount of the decree and the 5 
per cent, penalty mentioned in the section 
and prayed that the sale might be set aside. 
The Court of first instance set aisde the 
sale. An appeal was preferred from the 
judgment of that Court to the lower Appel¬ 
late Court under O.XIyHI, r. I, clause lj) . 
The Appellate Court set aside the order 
of the Court of first instance, being of opin¬ 
ion that the judgment-debtor, Yad Ram, 
was not entitled to make the application 
for setting aside the sale. In so holding 
the lower Appellate Court followed the 
ruling of this Court in Ishar Das v. AsaJ 
Ali Khan (1). From this decision of the 
lower Appellate Court the present applica¬ 
tion for revision has been presented. 

In my judgment, in the view of the pro¬ 
visions of section 115 of the Code of Civil 
Procedure, as interpreted by their I.oid- 
ships of the Privy Council and as inter¬ 
preted by this Court in several rulings, 
the application is not maintainable. It 
has been held by their Lordships of the 
Privy Council in Balakrishna Udayar v. 
Vasudeva Aiyar (2) that the only ques¬ 
tion which can be entertained under sec¬ 
tion 115 is tlie question of jurisdiction, 
and that ii the Court has refused to 
exercise jurisdiction or has exercised 
jurisdiction, which is not vested in it 
by law, or if in the matter of jurisdiction 
the Court has acted with illegality or with 
material irregularity an application for 
revision is maintainable. This ruling 
of their Lordships of the Privy Council 
was considered in the case of Jhunkn Lai 
v. Blsheshar Das (4) and it was held that 
unless the Court had acted illegally or with 
material irregularity in relation to the 
question of j urisdictiou, an application for 
revision could not be maintained. In 
the present case the Court was compete- t 
to determine whether Yad Ram was en¬ 
titled to make an application under O. 
XXI, r. 89, and it had jurisdiction to decide 
that question and it decided it t .d\erscly 
to Yad Ram. The Court may have been 
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wrong in its decision but it cannot be said 
tint i 1 exercise of its jurisdiction it acted 
illegally or with material irregularity in 
the sense in which those words have been 
interpreted by their Lordships of the 
Privy Council in the case to which I have 
referred and in earlier cases decided 
by their Lordships. As was pointed out 
in the case of Chanda Lai v. K 0 ho mo l 
( r >), the course of rulings in this Court has 
since 1SS6 been that an application for 
revision in similar circumstances does net 
lie. I see no reason to alter tl.e view 
which I have expressed in earlier cases 
and with great respect I am not prepared 
to accept the contrary view held in the case 
01 Sunday am v. Mamsa Mavulhar 
(?) and Dhatnranil I<u:r v. Shco 
Shank at Lai (7;. I would, therefore, allow 
the preliminary objection ana dismiss this 
application. 

Piggott, J.—Iam free to admit that, when 
faced with the contrary view- expressed 
by two other High Courts in the casts just 
referred to above, and more particularly 
with the carefully reasoned judgment of 
the learned J auges of the Patna High Court 
in a case which is absolutely undistingnish- 
able from the present on the facts, 1 felt 
some difficulty in arriving at a conclusion. 
What impresses me most, however, is that, 
in the c.«sc now before us, the learned 
Subordinate Judge was following a decision 
of a Bench of this High Court, to be found 
in the authorised Law Reports. lie had 
to determine the question whether on a 
certain date one Yad Ram, who had pre¬ 
sented a certain application before the Court 
of the Munsifof Aligarh, was or \us not 
a person cither owning certain pro] city 
or holding an interest therein by virtue of 
a title acquired before a certain date. Cer¬ 
tain facts required to be examined , but 
thjy were admitted facts so that the Court 
below was not called upon to come to 
any judicial finding concerning them. (X, 
the admitted facts Y«.d Ram was not tl e 
o v.ier )f t ie property, or the holder of any 
interest therein on the date with whicl 
the Court below wasco icerned, if the case 
of Ishar Das v. Asaf All Khan (1) was 

riglitlv ciecided. The Court below was faced 

• * ^ ^ ^ 

with a contrary decision by the learned 
Judges of the Bombay High Court, and 
O ir attention has since been drawn to the 
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fact that decisions in the same sense as that 
of the Bombay High Court, and in a con¬ 
trary sense to that of this Court, have 
been pronounced by the High Courts at 

Madras and at Patna. The learned Subor- 

• • 

dinate Judge, however, was under an obli¬ 
gation to follow' the reported decision of 
this' Court, vide the remarks of their Lord- 
ships of the Privy Council in Puitu Lai 
v. Parhati Kunwar (6). I cannot reconcile 
it with my judicial conscience to hold that, 
in thus fulfilling an obligation incumbent 
upon him as a judicial officer, the learneo 
Subordinate Judge was acting illegally, or 
with material irregularilty, or going out¬ 
side the jurisdiction conferred upon him 
by section 104, read with O. XLIII, 
of the Civil Procedure Code. I appreciate; 
tne fact that the practical result of taking 
this view seems to be that this Court will t 
not be able upon an application in revision 
to re-consider the correctness of any pre¬ 
vious pronouncement of a Bench of this 
Court upon a question of law. I do not 
know r that any practical inconvenience 
need necessarily follow upon the adoption 
and enforcemnt of this view. I11 the case 
now before us it would have been un¬ 
doubtedly open to the learned Subordinate 
Judge to have referred the soniewha-tdiin- 
cult qaestion of law to this Court under 

O. XVVI, r. * of the Code of Civil Pro- 
ceoure ; and I mention this matter because 
the suggestion may he of value to sutor- 
diuate Courts before whom this judgmeii 
may be produced for reference. For tne 
reasons stated I concur in the pro¬ 
posed order dismissing this application. 

Walsh, J.-I respectfully dissent. I see 
10 answer to the judgment of Mr. 

Mu Hick in the c,.se of 
v. Shco Shanlta. Lai (7). 

that if that view is correct, there in 

i STSfh t^er Justice'Piggott 

B° U s v iW Al ‘ Kll ‘ W i h o e xlxi 

to li isVr edit'that “it required him to scinv 

u /his courage to state » «"*«* *^ 

entertained reasonable coJtts «s t 

correctness of the decision of the High 
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Court. Subordinate Judges must not be 
too timorous (in this case it has been stated 
taat serious difficulty exists in tbe lower 
Courts in applying what is understood 
to be the construction of O. XXI, r. 89) 
in stating their doubts in order tohave them 
either removed or confirmed by final de¬ 
cisions of the High Court. 

By the Court.— The order of the Court 
is that the application is dismissed with 
costs. 

z. k. Application dismissed. 


PATNA HIGH COURT. 

Appear from Appellate Order No. 215 

of 1922. 

June 4, 1923. 

Present: —Mr. Justice Dass and 
Mr. Justice Kulwant Sahay. 

RAM DAL MAE IK and another 
—Decree-Holders—Appellants 

versus 

DEODHARI RAI— Judgment-Debtor— 

Respondent. 

Civil Procedure Code ( Act V of 190S), s. it — 
Res judicata— Execution proceedings — Issue$ of 
fact and law—Landlord and tenant — Non-transfer- 
able occupancy holding—Decree obtained by landlord 
against tenant — Holding, whether can be sold. 

A landlord who has sued his tenant and obtain¬ 
ed against him a money-decree can, in execution 
thereof, sell the non-transferable occupancy hold¬ 
ing of his tenant without the latter’s consent. 
[p.781, col 2.] 

An execution case is not a suit but the principle 
of law underlying section 11 of the Civil Procedure 
Code applies to proceedings in execution of 
decrees, [p. 782, col. i.J 

Section 11, Civil Procedure Code, draws no dis¬ 
tinction whatever between an issue of fact and an 
issue of law; and an issue of law operates a 9 
res judicata in the same way as an issue of fact, 
[p. 782, col. 1.] 

A landlord obtained a money decree against his 
tenant and attached a non-transferable occupancy 
holding belonging to the latter in execution. The 
execution was dismissed on the ground that the 
holding could not be sold in execution of a 
money-decree. It was subsequently decided by a 
Full Bench that a landlord was entitled to sell 
the non-transferable occupancy holding of his 
tenant in execution of a money decree. The 
landlord again applied for execution of his 
decree: 

Held, that the question having been tried and 
decided between the parties in the previous 
execution proceeding operated as res judicata aud 
could not be re-opened. [p. 782, col. 1.] 

Gowri Koerv. Audh Koer, 10C. 1087. 5 Iud. 

sec. (N. s.) 726, followed. 
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AHmunnissa Chowdhutani v. Shama Charan 
Roy, 32 C. '49; 1 C. E. j. 1761 9 C. W. N. 466, 
dissented from. 

Aghore Nath v. Katnini Debi, 6 Ind. Cas. 
554; 11 C. L. J. 461, referred to. 

Appeal from an order of the Officiating 
District Judge, Saran, dated the 8th 
August 1922, reversing that of the Sub¬ 
ordinate Judge, Saran, dated the 29th 
April 1922. 

Mr. B. N. Mitter, for the Appellants. 

Mr. Harihar Prosad Sinha, for the Re¬ 
spondents. 

JUDGMENT. 

Das, J. —The decree-holders, who are the 
landlord-appellants beforeus, got a money* 
decree against the tenant-respondent 
and in execution of the money decree 
attached the occupancy holding of the re¬ 
spondent in Execution Case No. 70 of 1921, 
The respondent objected to the execu¬ 
tion and insisted that his occupancy 
holding, not being transferable by custom, 
was not liable to be sold. The, learned 
Subordinate Judge, following the line of 
decisions which was binding upon him, gave 
effect to the respondent’s objection and 
dismissed the execution case. 

The cases upon which the learned Sub¬ 
ordinate Judge held that the occupancy 
holding of a tenant could not be sold in 
execution of a money-decree obtained by 
the landlord have now been overruled by 
the Full Bench of this Court, and it is now 
the settled law of this Province that a land¬ 
lord who has sued his tenant and obtained 
against him a money-decree can, in exe¬ 
cution thereof, sell the non-transferable 
occupancy holding of his tenant without 
the latter's consent. In view of the de¬ 
cision of the Full Bench, the appellants 
again applied for the sale of the occupancy 
holding of the judgment-debt or, and the 
question which we have now to decide is 
whe her the decision of the learned Subordi¬ 
nate Judge in the previous exe¬ 
cution case operates as res judicata so as 
to prevent the Court from giving the 
appropriate relief to the decree-holder>. 

In my opinion the question must be de¬ 
cided on the terms of section 11 of the 
Code of Civil Procedure. That section 
imposes a bar upon the Court from trying 
any suit or issue in which the matter direct)}' 
aud substantially in issue has been directly 
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and substantially in issue in a former suit 
between the same parties, or between parties 
under whom they or any of them claim, 
litigating under the same title, in a Court 
competent to try such subsequent suit 
or the suit in which such issue had been 
subsequently raised, and had been heard 
and finally decided by such Court. An 
execution case is not a suit, but it is firmly 
established that the principle of law under¬ 
lying section n applies to proceedings 
in execution of decrees. The section draws 
no distinction whatever between an issue 
of fact and an issue of law; and in my 
opinion an issue of law operates as res 
judicata in the same way as an issue of 
fact. 

The substantial question is—Was the 
question directly and substantially in issue 
in a former proceeding between the same 
parties or between parties under whom they 
or any of them claim ? In my opinion 
it was; and it is impossible now for the 
Court to try the Issue again between the 
parties. In the case of Gowri Koer v. 
Audit Koer (i) it was held by the Calcutta 
High Court that, where a Division Bench of 
the High Court decided as a point of law 
that a property had not passed under a 
certain deed of sale, and, subsequently, 
the decision on that point of law was in 
another case disapproved by a Full Bench 
the decision of the Division Bench (where 
the same plaintiff has again sued to recover 
the same property relying on the same deed 
of s.ile), is no less a res judicata, because it 
may have been founded on an erroneous 
view of the law, or a view of the law which 
a Full Bench has subsequently disapproved. 
Sir Richard Garth in delivering the judgment 
of the Court said as follows: “But 
although those learned Judges may have 
made a mistake in point of law, in the de¬ 
cision at which they arrived in 1873, their 
decision upon the point at issue is never¬ 
theless a r,-.s judicata as between tie 
parties, and it is no less a res 

judicata because it may have been 
founded on a i erroneous view of the 
law, or a view of the law which 
this Court has sbusequently dis¬ 
approved.” In the case of Aiimunnissa 

(1) 10 C 10871 5 Ini. Dec. (n,>) ;a6, 
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Chowdhurani v. Shama Char an Roy (2) the 
facts were these —In a previous suit for 
rent against a permanent tenure-holder 
in a permanently settled area it was held, 
following the decision of the High Court, 
that the plaintiff could recover interest 
on the arrears only at the rate of 12 per 
cent, per annum, as section 67 of the Bengal 
Tenancy Act controlled section 179 of the 
Act ar d was a bar to his recovering at a 
higher rate mentioned in the kabuliyat. 
The decision upon which the previous suit 
was decided was subsequently overruled by 
the Full Bench of the Calcutta High Court. 
In a subsequent suit between the same par¬ 
ties on the same kabuliyat for rent for sub¬ 
sequent period it was argued that the pre¬ 
vious decision between the parties operated 
as res judicata . The Calcutta High Court 
held that the case must be decided upon 
the law as it stood when judgment was 
pronounced, and that the plaintiff could 
recover the larger sum for interest, and 
that the decision in the previous suit would 
not be res judicata . The learned Chief 
Justice in delivering the judgment of the 
Court said as follows:—“ But in the case 
before us the suit is brought upon a fresh 
cause of action, no question as to the con- 
straction of the kabuliyat arises, the erins 
are clear enough and the only question is, 
whether section 67 of the Bengal Tenancy Act 
is a bar to the present claim for interes p 
The law, as it now stands, says it is not 
and I think we are bound to give effect to 
that la w,when the previous case was decided 

the law was then regarded as differen t 

and then the learned Chl ,ef Justice pro¬ 
ceeded to say as follows:— To hold other 
wise would be to hold that there is one law 
for the parties in the Full 1 ca^and 

another law for the parties in the present 

case That does not seem to me to be right. 
If the defendant’s contention be Sound, 
the Court must, for all time perpetuate 
a„ injustice, by saying the section is a b 

T & weasa: 

a point of law can never constitute res 

^siTar'as the actual decision fa concerned; 
t have no difficulty in coming to the con 
elusion that the previous decision between 

(2) 32 c. 749; I c. In J-17«! 9 C. W. N. 4 «- 
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the parties did not operate as res judicata . 
The learned Chief Justice put it upon 
the ground that the cause of action was 
different, but it seems to me that section 
11 of the Code of Civil Procedure takes no 
note of the fact whether the cause of action 
is the same or is different. The only matter 
for investigation is, whether the matter 
directly and substantially in issue has been 
directly and substantially in issue in 
a former suit between the same parties 
or between parties under whom they 
or any of them claim and it is upon this 
investigation that the question of res judi¬ 
cata must in each case be decided. But 
in the case which I am considering the 
matter directly and substantially in issue 
in the subsequent suit was different from 
the matter which was directly and sub¬ 
stantially in issue in the previous suit. In 
the previous suit the issue was whether the 
plantiffs could recover interest at a higher 
rate mentioned in the kabuliyat upon the 
rent that had accrued due to the landlord 
for a particular period. The issue in the 
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learned 
his own 


The conclusion at which the 
Judge arrived may be stated in 
words :—“ The true limits of the rule may 
be difficult to formulate accurately, but 
it may be stated generally that we have to 
distinguish between the application of the 
rule mainly to two well-marked classes of 
cases. In one class, parties may seek to 
litigate again the same cause of action 
as had been decided between them in a 
prior suit;in another class, the dispute may 
relate to matters which have been already 
in controversy and formed the subject of 
consideration in the previous suit, 
although the causes of action in the two suits 
may be distinct. In the former class of 
of cases, the application of the rule of 
res judicata is obviously justifiable on 
principle; in the latter class of cases, the 
estoppel ought to be limited to matters 
distinctly put in issue and determined 
in the prior action, and it should further 
be restricted to questions of fact 
or mixed questions of fact and law, 

- ,r.. -- f° r if it was extended to pure ^estions 

subsequent suit was whetler he c( uld 0/law, a Court might find itself in the posi- 
recover interest at the rate mentioned tioa that, in so far as certain parties* are 
in the kabuliyat for a subsequent period. Co icerned, it is irrevocably bound to adhere 
The issues, in my opinion, were different, to * proposition of law* erroneously laid 
although it may be that the question of law down in a previous suit." If the question 
to be decided by the Court to give the r.p- Is to be determined on the terms of sec- 


ui tuc vuutr uie jiiircise cause 
The question was discussed at great °f action” for “the matter in issue," but 

length by Mr. Justice Mookerjee in it is spite clear that, so far as the present 
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Ashore Nath v. Kaminx Debt <3). 
The learned Judge pointed out that the 
effect of the decision in AHmunnissa Chow- 
durani v. Shama Char an Roy (2) was to sub¬ 
stitute in the Code the phrase "cause of 
action " for “ the matter in issue " in so 
far as it lays down that, where the 
matter directly and substantially in issue 
is a patter of law, the decision may not be 
res judicata if the cause of action in the 
subsequent suit is different from that in 
the former suit, and the learned Judge 
thought that it was a matter of con¬ 
troversy whether that view could be 
reconciled with the language of the 
Code. 

{3) 6 Ind. Cas. 554 j i z C. h.J. 4 6i. 


case is concerned, it falls within the rule 
lud down ii Couri Koer v. Audit Kuer 

(1). The decree-holder took out execution 
of his decree and attached in execution 
of the decree the occupancy holding of his 
te.ia it. The Court held that the occupancy 
holding of the tenant could not be seized 
111 execution of a money-decree obtained 
by the landlord against the tenant It 
is true that that view has now been over¬ 
ruled by the Full Bench of this Court 

but an issue was raised between the parties 

m tne former execution case whethe* tl o 
oeeanancy holding of the tenant could 
be seized in execution of a mcnev decide 
obtained by the landlord against the 
tenant. That issue was decided in favour 
of the tenant and against the landlord. 
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The landlord has now taken another exe¬ 
cution of the same decree and his conten¬ 
tion is that the view upon which the former 
execution proceeding was dismissed having 
been found to be erroneous he ought to 
be entitled now to maintain execution 
as against the tenant. It cannot for a 
moment be urged that the cause of 
action in the present proceeding is 
different from that in the former proceed¬ 
ing. If that be so, the decision of the 
former proceeding operates as res judicata 
between the parties. 

The decision of the learned Subordinate 
Judge is right and must be upheld. This 
appeal must be dismissed with costs. 

Kulwant Sahay,J.— I agree. 

K. 3. D. & Z. K. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of decree Appeal No. 6 

of 192T 
March 13, I 0 2 3 - 

Present :—Mr. Dalai, A. J- C. 
SHAMSHER SINGH and another— 
Plaintiffs—Appellants 
versus 

Musammat RAM KAU and another— 

DEFENDANTS—RESPONDENTS. 

Oudh Laws ActiXV 11 Iof 1876). ss. 14, 15 — 

— AcZ 7”fd e for 

A S Qo\\Tt 'which has passed a decree for pre¬ 
emption has no jurisdiction to extend the time 
foi 1 the payment of the purchase-money fixed 
in the decree, and in order to render the payment 
valid the money should he paid into Court. A 
vc»L however who by inducing the pre-emptor 
U, believe that ire would part with the propetty 
on receipt of the purchase-money c ' c « after the 
due date, obtains the purchase-money from him, 
is estopped from contesting the latter s right 

to execute the decree, [p. 7 8 5 » coi.i.J # . 

A benamidar for the vendee who has no interes 
in the property has no right to object to the - - 
cution of the decree by the pre-emptor where 
the vendee himself is estopped from objecting. 

[p. 785, col. I.j 


Appeal against an order of the Subordi¬ 
nate Judge, Sultanpur," dated the 30th 
October 1922, setting aside an order of 
the Munsif, Sultan pur, dated the I2tt 
August 1922. 

Mr. H. Husain, for the Appellants. 

Mr. Moti Lai Saksena, for Respond¬ 
ent No. 1. 

JUDGMENT.- This is a second appeal 
from an appellate order in the execution 
department. The appellants, Shamsher 
Singh and Samrath Singh, instituted a pre¬ 
emption suit against Musammat Ram 
Kali, her son Jantri Singh and the vendors, 
for recovery of possession of the vended 
property on payment of the price. It 
was alleged in the plaint that the property 
was under the possessory mortgage of 
Tantri Singh and to keep that mortgage 
alive the sale-deed was executed nominally 
in the name of his mother, Musammat R?m 
Kali. It was necessary for the plamtilis 
to make these allegations because only 
the equity of redemption was sold to - 
ammat Ram Kali and in case of the plaint¬ 
iffs’ success they could not obtain- pos 
cion of the land in suit, unless Jantri 
Smell was the real purchaser. 

The suit was compromised on tne 3™ 
Tanuory 1920 and the term S of the com-^ 
promise prove that the plaintiffs c» 
tions were accepted by the two defendants 
concerned. The price of the prope ty^^ 
to be Rs. 250 as entered rn the s deeh 

and the mortgage to /. ?Iltn | he 8 entire 
not taken into coiu«le« ’« ■ jantri Singh 
sale-pr ee was to be p ^ Rs . „ 

and not a s in„ . . at on Ce and it 

was paid to Jo n the plaintiffs would exe- 
was agreed that th P d eed of plot 
cute a possessory roper ty in suit. 

No, 291. * P° rt ‘ 0n or Lfore P ™e 15th March 

in lieu cf Rs. 60 o _ g I00 was to be 

1920, the batence of • be f ore 30th 

SjESr-K* 

•? &]£«££&£ °< d “ a 
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no interest in the property and has no nght 

to object to the execution. ' ’ 

I set aside the appellate decree and re- 


lor payment of Rs. ioo up to 3 ra J^ne 
1^20. This petition was granted. 

On 3rd June 1920 Jantri Singh certified 
compliance by the plaintiffs with the com¬ 
promise of 3rd March 1920.. 

Subsequently, when the plaintiffs applied 
for possession of plots other than plot 
No. 291 on 13th May 1922, Musammat 
Ram Kali objected to the execution of 
the decree. Her objections were:— # 

(1) that the Court had no jurisdiction 
to extend the time for piyment # of the 
pre-emption money even on the joint peti¬ 
tion of the plaintiffs and Jantri Singh, 
and 

(2) that payment out of Court of Rs. 100 
was not a compliance with the provisions 
of section 15 of the Ondh T/iws Act, which 
require, payment of pur chase-money to be 
made in Couit. 


The Trial Court disallowed the objections 
on the ground th-tj ;ntri Singh, the p->rty 
concerned, had waived his righto and^ his 
mother could not go behind such waiver. 
The time was extended and payment 
accepted out of Court by Jantri S’neh 
and in comeque ce, in the Court’s opinion, 
the execution of the decree could not be 
resisted. 

In ?ppeal the Subordinate Jud^e of 
Seltanpur accepted the woman s objections 
and disallowed the application for execu¬ 
tion 

In my opinion, to uphold that order 
under the circumstances of the case would 
be to abet a fraud. I am satisfied that 
Musammat Ram Kali nad no interest in 
the property enl was merely a benamid r 
for her son. The son has received Rs. * 9 ° 
from the plaintiffs and has now put up 
his mother to deprive the plaintiffs of the 
benefit of the decree in their favour. It is 
true that the Trial Court had no jurisdiction 
to extend the time for payment of puichase- 
money of a pre-emption decree and that 
such money should be paid in Court to 
render the payment valid. In the present 
case, however, Jantii Singh, bv inducing 
the plaintiffs to believe that he would 
part with the property on receipt of money 
even after due dote, has obtained money 
from the plaintiffs. He is, therefore, es¬ 
topped irom contesting the plaintiffs’ right 
to execute the decree. The. woman has 


store the order of the First Court with 
costs here and of the lower Appellate Court.- 

F.xecution shall proceed. 

Decree set aside. 


Z. K. 


MADRAS HIGH COURT?. 

Original Side Appeal No. 29 of 1921. 

October 5, 1922. 

Present: — Sir Walter Schwabe, Kt., Chief 
Justice, and Mr. Justice Wallace 
The SECRETARY of STATE for INDIA 
1 n COU NO IE—D efen dant-a ppell ant 

versus 

Pandit RADHIKA PRASAD BAPUIJ 
—Plaintiff—Respondent. 
Limitation Act (/Xo/igoS), s. io.Seft./, 
Art 56 —**Specific purpose , meaning of—Bond 
payable after demand at certain place , suit on— 

“A specific purpose” within the meaning of 
section 10 of the Limitation Act is a purpose that 
is either actually specifically defined in the terms 
in which the trust is created or a purpose which 
from the specified terms can be certainly 

affirmed, [p.788, col. 2.] . 

The East India Company, while taking posses¬ 
sion of the properties of the Raja oi Tanjore 
in 18^4 entered into an arrangement with his 
creditors by which the Company agreed to give 
them transferable bonds or certificates and to 
set apart a suffic cut portion of the lanjorc 
revenues for the payment of the debts. The 
bonds were payable on demand being made 
after the expiry of hftceu months notice of 
payment at the General Treasury at Madras. 
I11 a suit on one of such bonds against the succes¬ 
sors of the Company: 

Held. (1) that the Company and its 
successors were persons in whom property 
had been vested in trust for a specific purpose 
within the meaning of section 10 of the Limita¬ 
tion Act, and the suit, therefore, fell within the 
purview of that section; [p. 789. col. i.j 

(2) that treating the bond as a simple contract 
debt, limitation did not begin to run in respect 
oi it till demand was made at the General Trea¬ 
sury at Madras after the expiry of a fifteen 
months" notice of payment, [p. 788, col. 2; p. 792. 
col. x.J 
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Appeol from a decree and 

judgment of Mr. Justice Coutts- 

Trotter, d? ted the 3 r d of March 
and 3rd of February 1921 and res¬ 
pectively made in the exercise of the 
Ordinary Original Civil Jurisdiction of 

the Hieh Courl in Civil Suit No. 689 of 

iyi9. 

The Advocate-General (Mr. C. P. Rama- 
swami Tyar), for the Appellant. 

Messrs. K, Rajah Aiyar and R. 

Ganapati Aiyar, for the Respondents. 

JUDGMENT. 

Schwabe, C. J.— The history of this 
matter is so clearly stated in the judgment 
of Coutts-Trotter, J., that it is unnecessary 
for me to repeat it and I have nothing to 
add to his statement of the facts except 
?s to the plaintiff’s title and I will deal 
with that first. 

The plaintiff is the assignee of one Mr. 
Kund Lai who is the direct lineal descend¬ 
ant of Madhu Sahai who, in the year 1845, 
ha a issued to him a document called a pro¬ 
missory-note of the Tanjore debt, Iso. 307. 
The plaintih has also obtained from the 
District Court of Benares a Succession 
Certificate under t.ie Succession Certificate 
Act of 1880 in the matter of the estate 
of Madhu Sahai, declaring bun entitled to 
collect the money and the interest due on 
the said promissory-note (Exhibit M). The 
effect of the certificate is that the plaintiff 
is declared to have whatever rights 
Madhu Sahai would have had in the pro¬ 
missory-note if he had been alive, and pay¬ 
ment to him will be a. gooc discharge to 
the Government. The assignment to the 
plaintiff, Exhibit J, was made in 3909 and 
in my judgment it assigns all the rights 
that the assignor had as representing Madhu 
Sahai Jt is true that it recites that the 
assignor is entitled to the promissory-note 
and to a specified amount of interest 
Rs. 2,833-15-0J. That is the amount of 
interest accrued due from the date of the 
last payment referred to hereafter, up to 
the time when bv Exhibit F. pullisned 
in che Foil St. George Gazette, it 
w-as announced that, ?.s Madhu Sahai 
had declared that lie had not ie- 
ceived the prom,ssory-noie ho. 307, 
it would be paid on September30th, 1854, 
and that the notice would be held equiva¬ 


lent to a. tender of payment on that dace, 
from which date all interest on the said 
note would cea se. It has not been contend¬ 
ed before us that that notice had any effect 
on the rights of Madhu Sahai but apparently 
the parties to the assignment thought that 
it had the effect of stopping the interest, 
as from that date, and that is apparently 
the meaning , of this recital. However, 
the operative part of the document assigns 
all the interest in the promissory-note which 
the assignor had. In the translation be¬ 
fore us the words are “right and authority." 
But we have bad before t>s the Court In¬ 
terpreters of Hindi and Gujarati and they 
agree that the words mean literally ‘the 
rights and powers," and convey what we 
understandby such words as “all the right, 
titleanu interest * and include particularly 
all powers of recovering by action, or other¬ 
wise, the amount due on the promissory- 
note. This, in my judgment, is wideenough 
to cover both principal and all interest 
due and to become due. It follows that 
the plaintiff had both by the assignment and 
by virtue of the Succession Certificate 
all the rights of the estate of Madhu Sahai. 

I propose now to consider the rights 
of the plaintiff apart from the Limitation 
Act and, then, whether that Act applies. 
The history of the matter, as far as we 
can ascertain it, is that in i847one Hur 
Kissen Doss received through his agent one 
Pattam Narayanasami Chetti the arrears 
of interest up to October 30th, 1846 from 
the date of the agreement of 1824 referred 
to hereafter, t.e., Rs. 8 , 4 ii- 5 _I (Exhibit iA). 
The promissory-note itself has a column 
cn the back for acknowledgment of the re¬ 
ceipt of interest. The column contains 
what purports to be an order by Madhu 
Sahai to pay to Hur Kissen Doss and it 
also contains what pvrports to be a further 
order signed by Maohu Sahai to pay to 
one Shri Girdharji fc'.-haroj. llus is the 
best that can be maae out of the endorse¬ 
ment on the original somewhat dilapidated 
promissory-note, and a ropy of this endorse¬ 
ment made by the pluntiff when it first 
came into his possession some 13 years ago. 
It i<= suggested tha these endorsements 
are forgeries, and there is some support 
for that theory in that in 1853 Madhu 
Sahai's statement that he had never received 
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the promissory-note is officially accepted as 
is shown by ExhibitF. But the East India 
Company paid this interest to H ir Kissan 
Doss in 1844 on what purports to be the di¬ 
rection of Mudhu Sahai and, in the absence 
of evidence that it vv’s not done by his 
direction, in my julgment, the plaintiff 
has failed to establish that this amount 
of interest was not properly paid; anl, 
therefore, in 11/j ulijment his claim to the 
a.no ant fails. 

At later dates other persons made claims 
unier the promissory-note but they were 
all reject21,- one by the High Court made 
by V. M inn as wi mi Chetty, as appears 
from Exhibit G at some date before 1864. 
In 1892 one Shri Jivan Iydji put in a claim 
which was rejected.—See Exhibit H. It 
would appear that Shri Jivan Iy^lji wis 
the grandson of Sari Girdharji Maharaj 
who in Exhibit E. is stated to have died 
in 1842, and J&van 1/ilji left surviving him, 
a widow and two sons, one also called Gir¬ 
dharji Maharaj: See Exhibit K. If Ex¬ 
hibit E, which does not seem to have been 
proved by any one,is accurate, that Girdharji 
whose name appears endorsed on the 
promissory-note, was dead, before the pro- 
missory-nate was issued in 1845 ana it is 
not surprising that doubts were thrown 
In Exhibit H on the honesty of any claim 
made through him. At any rate, no pay¬ 
ment was made of principal or interest 
to Girdharji Muharaj or any one claiming 
under him, and the plaintiff has by Exhibit 
K taken the precaution of obtaining a re¬ 
lease-deed from the present representa¬ 
tives of Girdharji Maharaj and in my judg¬ 
ment the sapposea endorsement to him can 
be disregaraed. It is not relied upon by the 
Secretary of State. Where the promissory- 
note was, until between 1901 ana 190b, 
when it is stated that it came into the hands 
of the heirs of Madhu Sahai, we do not 
know. But it was originally issued to 
Madhu Sahai and was throughout his 
aal 1113 lega representatives' property, 
a id I i a 1 n a assignment of his rights there 
ualar, except for the interest dealt with 
above, until the assignment to the plaintiff. 
I, therefore, hold that the plaintiff has the 
full rights that Madhu Sahai would have 
had, if he were alive now. 

loose rights, apart from limitation, 
are to ba paid the principal, the requisite 


notice having been given in 1853 and 
apparently again in 1858 (See Exhibit G.) 
and interest at 4 per cent, from October 
1846 until the decree herein. 

It is contended that all rights to the 
principal and consequently also the interest 
are burred. It is argued that under Art. 
120 of the Schedule to the limitation Act 
of 1908, if under no other Article, the 
right to recover is barred six years after 
the principal debt became payable, i. e. t 
from the date of expiry of the 15 months* 
notice given in 1853 or 1858. There are 
two answers made to this. First, that 
time can only begin to run from the date 
of demand for payment made at Madras 
which was not until October 1916, and 
secondly, that the Government, who it is 
admitted have succeeded to the rights and 
liabilities of the East India Company 
were and are in the position of 
the trustees, and that, under sec¬ 
tion 10 of the Limitation Act, no 
period of limitation can apply. The learn¬ 
ed Judge hasfoundthe first point against 
the plaintiff and the second in his favour* 
In my judgment the plaintiff is right on 
both points. 

The first point turns on the terms of the 
promissory-note itself. By it, the Company 
agrees to pay to Madhu Sahai, on the ex¬ 
piration of 15 months* notice of payment, 
on demand at the General Treasury at 
Fort St. George, the principal sum, and to 
pay interest half-yearly as long as the 
Company was in possession of the revenue 
of Tanjore. The interest was to . be paid 
at the Treasury in cash to proprietors if 
residentinIndia andincash.or bybillsat 12 
months’ date at the option of the pro¬ 
prietors, if resident in Europe. 

According to the haw of England 
when money is payable on demand and 
nothing further is said, it is payable at 
once and without demand and time under 
the Statute of Limitations begins to run 
at once. The most common instances 
of the application of that principle are of 
money lent re-payable on demand or at 
request and promissory-notes payable on 
demand: Norton v. \ EUam (1) . It is 

li) U83;) - M. & W. 461; 1 M. & II. uo; 6 L. J. 
(n. s.) Ex. 121; 1 Jur. 433; 46 R. R.646; 130 1 „ 
R. 839. 
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worth noticing that th*s principle of the 
English Common Law has been held not 
to apply to cases in the m jus*-!: Tarinee 
Parshad Ghose v. Pra:i Kishen Banetjee 
(2). However, the principle is in terms 
applied by Arts. 59 and 73 of the Limi¬ 
tation Act to cases of money lent and Bills 
of Exchange and promissory r -r_otes payable 
on demand. Bat it is not extended to 
any other case. Article 73 does not apply 
to this case as the so called promissoiy- 
note is not a promissory note within the 
deli ition of the Limitation Act. Fuitio, 
ia E igland tue question in such cases is 
stated clearly by Scrutt on, L. J. in Ltacjnc. 
Old Bxnk, Limited v. Sulclifje 1$) arc by 
Bukesand Atkin, L. JT.,i:i Joachinscx v. 
Swiss Bunk Corporation (4), \vhere it was 
established thatthe principledid not and) 
to cases between customers and bankers. 
The question to be considered is whether 
the words, ‘on demand' are meie w<rt.s 
or whether, looking at the whole docu¬ 
ments is really intended that tie 
demand should be made before the 
liability to pay arises. Now in this connec- 
tio 1, I attach very great importance tr the 
fact that the payment is to be made at a 
named place by the person liable, which 
place is the address of the debtor and not 
the creditor. I11 the c^se Rowe v. Yeung 

<5)it was held that the presentment for pay¬ 
ment of a Bill of Exchange payable at a 
named place was a condition precedent 
to the right to sue 011 the Bill. It is tri e, as 
pointed out by Coutts-Trotter, J., that 
that particular rule has since teen altered tv 
Statute, but the principle of the decisicn 
is, in my judgment, in no way thereby 
affected, and I consider it directly in point. 
Further it is worth observing that there 
has been no similar statutory alteration 
of the law in India. Looking at the whole 
document, in my judgment, it was the in¬ 
tention of the Company to insist on a 
demand at the place named, for I cannot 
think tnat it was ntended that the 
Company should be under a duty to seek 


(*) ?4 W. R. 22,;6B. l. R. 160. 

2 K : B a £ p h 49.-24 Com. Cas 
27* 62 S. J. 753; 34 T. L. R. 619. 

(l) (1921) 3 K. B. no; 90 L. T K B 073 
T.VTr.* 334I 26 C ° m Cas i 96 ; 6 5 S J. 4 3 4 ; 3 i 
(1830) 2 Bligh 391; 4 E. R. 372; 21 R. R. 9 , 


out the creditors and pay them, especial¬ 
ly as the payment under the promissoiy-' 
note was to be to the payees or then oicir 
and the Company would not know who they 
would be at the expiration of 15 months’' 
notice to be given at some future date. 
Further, as to the interest, the Company 
would require to know if the proprietor 
for the time being was in L.dia, in which 
case it was to be paid in cash at the General 
Treasury, or in Europe, in which ctse 
he had an option, the exercise of which 1 e 
would have to communicate. In my jt 0g- 
ment, tne Company came under no liability 
to p .y either the principal or itcrest un¬ 
til tue demand wasnot made for payment 
at a particular pl.ice and in some cases 
a p irticul .r manner* and if the Con pary 
had been sued without a demand, it would, 
in .nyj augment, have been a good defence to 
t .e action that no demand has been made. 
It follows, in my judgment, thatthe rights 
under tne promissory-note,looked upon as 
a si nple contract debt, are not bailed. 

Secondly, are the Government trustees 
withii tne meaning of section 10 ? 
Following the words of that section, —Is 
tne Go ver iraent a person ia whom property 
has been vested in trust for any specific 
purpose and is the action for the purpose 
of following the trust property? A specife 
p irpose is a purpose that is either actually 
specifically defined in the terms in which 
the trust is created, or a purjose which 
from the specified terms can be certainly 
affirmed. Khaw Sint Tek v. Chuah Hooi 
Gn>h Nsoh (6). In this case the terms are 
to be found in the art cle> of agreement 
of 1824 fExhibit C of which, I think, if 
this case goes further, art clesi5 and 16 
suould be printed). It was an agreement 
between the Company and, amongst others, 

M idh'.i Sohais predecessor-in-title, li my 
judgment, by the agreement the East Inc ia 
Co npmy undertook tosetasidea sufficient 
pi t of the Tanjore levenue to he recehtd 
by it, to provide for the payment to tie 
creditors of Anna Singh, who had signed 
tne agreement of then debts. Those ciedi¬ 
tors were to receive transferable bonds 
or certificates and sufficient revenue was to 
be set aside and applied to paying the in- 

fa) (X922) 1 A. C. 120J 91 L. J. P. C. 361 126 I*} 
T. *03. 
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and interest due to one Madhu Sahai and 
is succe3Sors-in-title. The said Madhu 


tsrest ou those bonds and also to creating 
nd accu milting a sinking fund for the 
relemtion in due course of the principal, 
tip irsuauce of this agreement a transfer- 
\ble boad, c tiled a promissory-note, was 
issued, as the note states in confix mity 
with aid i.i pursuance of the articles 
of tne a * eement of 1824, and is now held 
b 7 1 12 pliiatiU. It is true that by the ter ms 
of the document the Company agreed 
to pry in the events that have happened, 
the interest and principal due on the bond 
to Mtdhu Sahai or his order. He or his 
assignees Could have sued on the promis- 
s >r/-note itself and the Company under¬ 
took a liability to pay interest so long as 
they received the Tan]ore revenue, and 
principal after 15 months' notice given 
by t.iem, and it would have been no defence 
that the Company had not received 
sufficient revenue or that, after giving the 
notice, had not got sufficient sinking fund in 
its h nds;but, this does not, in my judgment, 
.,re ve \t t le Co moan v from being trustees 
of the fund that it did get into its hands, 
that is, of that part of the revenue required 
for the purpose of meeting the principal 
and interest on these bonds. I agree with 
the judgment of Coutts-Trotter, J., that 
a trust was created by the articles of agree¬ 
ment and. in my judgment, the Company 
and the Government and its successors 
are trustees of the funds in their hands 
for the purpose specifically defined in the 
articles of agreement, namely, the payment 
of interest and principal of the 
transferable bonds to be issued under the 
agreement, of which the bond in suit is one. 
I therefore hold that section 10 of the 
Iyimitation Act applies. 

The judgment must be reduced by 
Rs. 8,411-5-1 referred to above. That is, 
however, a minor part of the case, but the 
appellant's case partially succeeded ar.d 
I think that the justice of the case will 
be met by awarding to the plaintiff three- 
fourths of the taxed costs of this appeal. 
Time for payment three months from to- 


Sahai represented a creditor of the deposed 
Raja of Tanjore. Amar Singh, whose debts 
so far as they had been proved to the 
satisfaction of the Company under a Com* 
mission appointed for the purpose, the 
Company took ever, and for the due pay¬ 
ment of which they made themselves res¬ 
ponsible. The manner in which this was 
done is set out in Exhibit C, dated the 
nth February 1824, articles of agree¬ 
ment between the Company and those 
claiming to he the creditors of Amar Singh. 

A great deal of discussion has centered 
round this document. On the best considera¬ 
tion that lean give it, the important pre¬ 
visions in it appear to me to mean this:— 
The creditors who put their hands to it 
agreed to abide by the decision of the 
Commission appointed to determine 
the extent of their debts. The Company 
who were then in possession of the reve¬ 
nues of Tanjore, formerly in the posses¬ 
sion of Amar Singh on their part agreed 
to take over these debt', so determined 
with simple interest on the balance found 
due at 4. per cent, from the date of the debt 
to the 30th /ipril 1823 to consolidate 
that sum as the principal of bonds to be 
issued by them to the creditors in full 
satisfaction of such debts due by Amar 
Singh, the bonds to carry simple interest 
at j per cent, per annum, to be paid half 
yearly from the 30th April iS?3; such in¬ 
terest was payable only so long os the 
Company retained the revenues of Tanjore, 
while the payment of principal was not 
so conditioned, such payment to be made 
only after 15 months' notice by the 
Compiny. In order to provide means for 
the redemption of these bends, the total 
principal of which amounted, we are told, to 
nearly nine lakhs of rupees, a reserve fund 
sufficient to pay the interest was to be set 
apart by the Company outofthe Tanjore 
revenues plus a sum equal to five percent, 
of the principal annually out of the same 
revenues as a sinking fund, to meet the 


day. 

Wallace, J.—The plaintiff is suing to re¬ 
cover money due on a bond, Exhibh A, dated 
the 28th J uly 1845 under which the Govern or 
in Council promised on behalf of the East 
India Company to pay certain principal 


principal and on this sinking fund, the Com¬ 
pany would pay 4 per cent. per annum to 
be paid from general revenues. Tb* •! tter 
stipulation is important as she .s’,-, that 
the Company regarded the sinking fund as 
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a separate fund wi th them belong in" to and 
for the benefit of others. The sinking fund 
was to remain in existence and be a charge 
on the Tanjore revenues until all the bonds 
were discharged. Article 15 of the deed 
further stipulates that the deed shall not 
operate to make the Company's property, 
apart from the Tanjore revenues, liable for 
these debts or any other debts owing to 
these creditors of Amar Singh or to make 
even the lanjore revenues liable, unless 
these are received by the Company at 
Madras. The effect of this agreement clearly 

is, I think, that the Company who had come 

into possession of the Tanjore revenues 
and recognised the- justness of the claims 
of Amar Singh’s creditors on these revenues 
took on themselves the obligation to pay 
these debts and constituted themselves 
trustees, so far as they were and remained 
in possession of the Tanjore revenues, for 
the payment of these bonds so issued, and 
undertook to set apart a sufficient portion 
of these revenues, as a trust fund to be used 
for the payment of interest on and 
the ultimate redemption of, these bonds 
until all of them were discharged. 

In pursuance of this agreement bonds, 
as contemplated, were issued and Exhibit 
A, the bond under which the plaintiff sues, 
is one of them. It is not denied that it is 
undischarged as regards the principal and 
most of the interest. 

The plaintiff’s contention is two-fold ; 
firstly, lie sues on Exhibit A on the ground 
that he is entitled to be paid on it from the 
trust fund maintained ad hoc by the Govern¬ 
ment and, therefore, his claim cannot be 
barred, since the Government cannot plead 
limitation against a trust obligation, and 
secondly, that, apart from any question 
of trust, and even if there is no trust fund, 
the payment is not barred by limitation. 
The Government claims that the trust, 
if created,(and its creation is not strenuously 
disputed) came to an end when Exhibit 
ii was issued and that Exhibit A is onh a.n 
ordinary contractual bond between debtor 
and creditor, whereon payment is barred by 
limitation. Exhibit A itself states that it wr s 
issued,in pursuance of the agreement, Ex'- 
hiLit C detailed above, and the whole tenor 
of it shows that this was so. The Advocate 

General's chief contention is tint, in Ex¬ 


hibit C, it was laid down that the amount 
of principal and interest found by the 
Commision to be due to any particular 
creditor of .amar Singh was to he 
satisfied by the bond to be issued 
rnd that that implied that, on the 
issue of the bond, the trust ultimate¬ 
ly ceased. That view I cannot accept. 
The debt of Amar Singh was indeed to he 
satisfied, once for all, by the bond, hut the 
agreement went on to make distinct provi¬ 
sion for the ultimate satisfaction of the 
bond itself, by announcing a promise of 
a sinking fund to be maintained, until the 
bonds were fully discharged. It is not denied 
that the sinking fund was maintained and 
the Government Notifications of the 24th 
June 1S53 ExhibitF, and 18th December 
1858 (filed in this Court) indicate thatit was 
so being maintained, and of course Govern¬ 
ment was bound under ExhibitC, so to main- 
tain it until all the bonds were discharged. 
Government has been, since the date 
of Exhibit C, in possession of the Tanjore 
revenues and I must presume thatit has 
carried out the promise contained in that 
document. 

So then we have the position pan 
pasu with the issue of and running of the 
bonds, the sinking fund to pay tbemofi was 
being accumulated, until, by 1858, all except 
four bonds, of which Exhibit A was <ne, 
had been paid off, and that in 1850 Govern¬ 
ment had sufficient sinking fund to clear 
these also. It is plain, then, that Govern¬ 
ment had been all along holding in trust 
for the bond-holders the amount necessary 
to pay oft each bond. The trust had in 
fact not ceased by the issue of the bonds 
but continued and was to continue accord¬ 
ing to the agreement so long as any ob¬ 
ligation to pay remained on any bond, 
and the trust fund could be dissolved only 

when every bond was discharged. Exhibit 

A has not been discharged. The trustee 
must therefore, meet it from the trust fund 
so far as that fund is sufficient to meet it 
and lie cannot be heard to plead that he 
is not bound to do so, or that the payment 
jc barred by time, and thus in effect appro¬ 
priate to himself the trust, fund. To this 
part of tl e c; se no defence can be put for¬ 
ward against payment other than one of 
two pleas; (1) that such a loss in the Tanjore 
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revenues has taken place that the trust 
fund was exhauster! so that the bonds 
cannot be redeemed from it; or (2) that all 

the bonds have been discharged. Neither 
plea has been here advanced. 

Another argument to show that the trust 
came to an end with the issue of the bonds 
is based on the wording cf Exhibit A it¬ 
self. Exhibit A no doubt does not men¬ 
tion any sinking fund or re-produce Article 
15 of Exhibit C which, makes only the Tan- 
jore revenues liable for the debt. So far a s 
its wording goes, the Governor-in-Council 
is prepared to meet the obligation to pay 
the principal and interest from general 
revenues. Interest, no d r ubt, would not 
be payable ii the Comp ny had wholly lost 
the Tanjore revenues, but apparently the 
obligation tc pay from general revenues, 
would continue even if the Tanjore revenues 
while not wholly lost, nevertheless proved 
insufficient to meet the bond. Incidentally, 
this shows that Exhibit A was something 
more than a mere warrant or declaration 
of intention to carry out Exhibit C, or a 
mere label to indicate to the holder of Ex¬ 
hibit A who t his share in the trust fund 
was. 

But, apart from that, the present question 
is, was the original trust obligation charged 
on Tanjore revenue then converted, when 
Exhibit .a. was issued, into an ordiuary 
contractual obligation to pay from general 
revenues so that the trust obligation had 
come to an end? lean find no ground for 
such a conclusion. The wor ling of Exhibit 
A so fc r trom indicating any novation from 
the agreement, Exhibit. C, direcciy purport¬ 
ed to be in pursuance of Exhibit C. The 
probable explanation of the use of langu ge 
in Exhibit A loose enough to make the 
Company's general revenues liable for the 
bond, is that the risk of the Company los¬ 
ing the Tanjore revenues, which was 
a real risk in 1824 had by 1845 become 
negligible, and it became a n atter of in¬ 
difference to the Company w-hether the 
bond was redeemed from the trust fund 
fed by the Tanjore revenues, or from general 
revenues, while beyond thit Government 
always had the safeguard that interest was 
not payable, if the Tanjore revenues were 
lost while principal was not payable until 
Government chose to give notice. Had 


KA PRASAD. 

there been any real risk at the time of the 
issue of the bond of 18.45 it is obvious 
that the full terms of the agreement in 
Exhibit C would have been strictly set out 
in Exhibits, and that a bona professed¬ 
ly issued in pursuance of that agreement 
would have, if it had been at all necessary, 
limited the liability of the Company to a 
charge on the Tanjore revenues as set 
out in Exhibit C. There is nothing in the 

wording of Exhibit A, then to indicate 
that Exhibit C was not being carried out, 
that the trust fund was not in being, 
or that there was any fresh agreement 
at the time of Exhibit A which put an end 
to that trust. In fact, its wording implies 
tliat the trust set out in Exhibit C had been 
accepted ana was being carried out thereby. 

My conclusion on this part of the case 
then is this: there is and ought to be a trust 
fund in existence for the payment of the 
amount due under this bond. Government 
cannot be heard to say, nor is it in fact 
pleaded, that they have broken that trust 
or have not maintained the fund. The 
plaintiff, assuming that he is the real bene¬ 
ficiary under the bona, is entitled to en¬ 
force hisclaim under Exhibit A,as if he were 
as he is, one of the beneficiaries unuer this 
trust, and if there is sufficient money in 
the fund to discharge what is due on this 
bond, the money due under it must be 
paid and payment of it cannot be barred 
bv limitation, since a trustee cannot be 
allowed to vouch a Statute of Eimitaion 
against a breach of trust, and the present 
suit is clearly one for the purpose of 
following, i. e., for recovering for the 
cestui que t>uzt, in the hands of Gov¬ 
ernment trust property vestea in it for a 
purpose specific and specified in this case 
by the author of the trust. So far as the 
trust funa will discharge Exhibit A, it must 
do so, but if, and so far as, the trust 
funa is insufficient to discharge ExhibitA 
and, therefore, the oblige tion to dischage it 
falls on the ordinary revenues, Exhibit .x 
is enforceable against these general reve¬ 
nues, only as an ordinary contract between 
a debtor and a creditor. It might, in cer¬ 
tain circumstances, therefore, have been 
necessary to inquire how far the trust 
fund will suffice to meet Exhibit A but, 
fortunately, in the present case it is cat 
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necessuy,fort>vo reasons, first, Governmen 
has not pleaded that the trust fund is 
insufficient to meet Exhibit A and, second¬ 
ly, I hold in agreement with the learned 
'Chief • Justice, that even as an ordinary 
contract Exhibit A is enforceable in plaint" 
iff’s iavour. 

Turning to the second part of the case 
viz., whether, apart from any trust, pay¬ 
ment under the bond is barred by limita¬ 
tion, I agree with, and have very little to 
add to, what the learned Chief Justice has 
said. As to the question of the meaning of 
the phrase‘on demand* eta particular place, 
I would note the significance cf the general 
Notification of 1858 filed in this Court,. 

: which, after giving thenecessorj 15mouths 
notice, announced thot, ’on presentation 
of the notes to the Accountant-General at 
Eort. St. George” a certificate for payment 
both of principal and interest would be 
issuecl.lt is clear then that before Govern¬ 
ment became liable t<. pay on the notes, 
whether principal or interest, that is, 
before any of the debt became due, there 
was to be a specific demand, accompanied 
by presentation of the note at the Account¬ 
ant-General’s Office at Port St. George. 

I have nothing to add to what the learn¬ 
ed Chief Justice lias said regarding what 
plaintiff has acquired under the assign¬ 
ment need, Exhibit J, exceptthat I do not 
think it necessary to consider the scope 
of Exhibit M, or to decide whether it is 
co-ex tensive with Exhibit J or not. Person¬ 
ally, I think it is limited to the sums 
named in it, but it is not a point 01 impor¬ 
tance at present. 

As to the disallowance of » 1 s. 8,411-5-1 , 
plaintiff clearly has no right to 
that sum. The assignor believing, 
no noubt, that under the Notifica¬ 
tion of 1853. Exhibit F, interest 
ceased from goth September 1854 calcu¬ 
lated the interest due to him up to that 
date from 30th October 1846 , the date 
up to which, according to the endorse¬ 
ment of the note, Exhibit A, in¬ 
terest had teen paid by Government to 
Huri Kis.-en Doss, described i. Exhibit A, 
as the general attorney of Madku Sahai, 
the original holder, and Rs. 833-1 5 °i 
representi that sum. Tic plaintiff hrs 
shown no reason for us In suppose tlu.t 
sum was not paid to the holder*s attorney 


and the Government books, Exlubit 1 (a) 
show that it was so pain. The plaintiff's 
assignor claiming from toadhu Sahai and, 
therefore, the plaintiff himself could have 
no right to have this sum paid over again; 
and the plaintiff’s assignor evidently 
was quite aware of this, and, -there¬ 
fore, refrained from assigning tuat sum 
over to tbe plaintiff. 

I, therefore, agree in tbe order proposed 
by the learned Chief Justice. 

v. n. v. 

z. k. Decrei modified. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No. 4 

1923. 

March 13, 1923. 

Present.— Mr. Dalai, A. J. C. 
MATHURA SINGH-DiFENDAhT— 

AlPALI ANT ; 
v ersns 

SHEO MOHAN PR ASA D—Pi ainT 1 Fr— 

Rft P« ndknt. 

Civil Procedure Code (Act V of I 9 <> 8 ). O. V, 
r. 17, iQ, 21 —Service of Summons-Summons 
/fixed to door of defendant s house—Presumption 
- Temporary absence— Summons sent forstrvtce 
0 another Court—Certificate of service. 

Where service of summons is effected on a 
cfendant the very first time by affixing a copy 
f the summons to the door of his hou , 
an be no presumption that he had notice of the 
ase or of the date fixed for the hearing, [p. 793 , 

“where a person is merely temporarily absent 

rom i^rtbe 8 found wdhin 

r,r m 0 e t anU a ofr t r a 7 t ofavTthe Civi.Procedure 

ss 

r not A certificate of the sufficiency of service 

ecorded by the munsarim of the Court is neither 

• cal nor of value, [p 793 * co1 - I -J 
A,.peal a fe a nst an order u. the Suhoidl- 

rate Judge. Rat Bach, d.'-ied the c,tli 

)ecember 1022. , 

Mr. PlsheshirNith, .orthe Ajpel.ant. 
Mr. K. F. Misrv holding tl.c brief ot 
Ir. G .V. il iisri, for tne Respondent, 
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JUDGMENT.— This was an application 
in the Court of tue Subordinate Judge 
of Rre Bireli under O. IX, r 13 for 
‘ setting aside a decree passed ex pzrte against 
the defendant. The application was dis¬ 
missed on the ground that the defendant 
had been duly served. Prom that dismissal 
. the defendant has come here in appeal. 

Kven if the summons be considered to 
be duly served, which it was really not, 
the circumstances of the case are such 
• that the defendant had sufficient cause 
to prevent him from appearing when the 
suit was called on for hearing. The sum¬ 
mons to him to appear in the court at 
Rae Bareli to file the written statement 
.on the I'fth of September and to appear 
at the fixing of issues on the 10th of Sep¬ 
tember, was affixed to the aoor of his house 
.at a village in the Un°o District on 8th 
September 1922. The report of the process- 
.server shows that the defendant was at the 
rtime away at Sultanpur. There is no 
affiiavit that the defen Ir.nt returned home 
before the 19th of September. When ser¬ 
vice is made the very first time by affixing 
summons to the door of a defendant’s 
;house tnere can be no presumption that 
he had notice of the case or of the date 
fixed for hearing. Obviously’, the defend¬ 
ant had sufficient cause not to be able 
to appear in Court on 19th September. 

I As regalds bervice, I am certainly of opin¬ 
ion that there was no due service. The 
lower Court has referred to the fact that 
the service was declared to be sufficient 
under O. V, r. 19. The summons wa.s sent 
by the Rae Bareli Court to the Court at 
Unao for service under O. V, r. 21 and the 
•Court at Unao was bound to act in accord¬ 
ance with the provisions of that rule and 
of paragraph 115 of the Oudh Civil Digest. 
.It was incumbent on the Court itself, ..fter 
■proper enquiry, to certify whether service 
was sufficient or not. The Unao Court 
failed to do so an 1 the certificate is signed 
by the munszrim. The presiding officer 
'of the Court at Unao did not bring his 
min l to bear on the f cts of the case and 
tue certificate of sufficiency recorded by 
the munsxrim is neither legal nor of value. 

Under r. 17 of O. V a serving offi er is 
directed to affix a copy of the summons 
on the outer door of the house of the person 
who is to be served where he cannot find 


that person and there is n-»agencempowered 
to accept the service of the summons on 
his behalf, nor any other person on whom 
service can be made. It is explained in 
r. 155 of the Oudh Civil Digest that if a 
person is merely temporarily absent from 
his house, when the process-server calls, 
it is not correct to say that he cannot be 
found. In the present case the defendant's 
absence was temporary; the process-server 
has stited in his statement that the family 
of the defendant was in the house and 
only the time of the return of the defendant 
was unknown. It was not as if the de¬ 
fendant had deserted his house and the 
process-server found a vacant house or a 
house in ruins, nor was the process-server 
told that the defendant had left the village 
for good. If the presiding officer of the 
Unao Court had himself carried out the 
[ duties entrusted to him it is certain 
that the service would ha ve been certified 
to be insufficient. 

For these reasons I set aside the order 
of the lower Court and the ex parte decree, 
anu direct the restoration of the suit to 
its original number and its trial according 
to law. Costs here shall be costs in the 
suit. 

z. k. Order set aside. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. ioo 

of 1920. 

August 21, 1922. 

Present Sir /-sutosh Mookerjee, Kt.. 
and Mr. Justice Chotzner. ’ 
ANANDA CHANDRA CHAKRAVARTI 
—Plaintiff—Appellant 

versus 

BROJA DAL SINGH and others— 
Defendants—Re^fonpi ts. 

Dedication, ceremony of, effect of—Adverse 
possession—Idol — Site, acquisition of — Temple , 

erection of—•Consent of Monmit-— RepocaHon by 
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successor — Idol, founding of —Shebaitship, vest 
ing of—Rule, application of — Foundation, pub¬ 
lic or private—Principles applicable — Endowment, 
founder of — Trust—Devolution —Shebait and 

pujari, distinction between—Pleadings and proof 
— Variation . 

Dedication vests property in an idol, only 
when the founder has title. The ceremony divests 
the proprietorship of the temple from the builder 
and vests it in the image, which by process of 
vivification, acquires existence as a juridical 
personage, [p. 707, col. 2.] 

Where a temple has been in existence for over 
twelve years on a site which was taken posses¬ 
sion of by force by a person who erected the 
temple thereon and dedicated it to an idol, the 
idol acquires an indefeasible title to the site 
by adverse possession, [p. 798 col. X -1 


Da»iodar Das v. Lakhan Das, 7 Ind. Cas. 240; 
37 C. 885; 14 C. W.N. 889; 12C.L.J. no; (1910) 
M. W.N.303; 7 A.L. J-79i; 8M. L.T. 145 ; 20 
M.L.J. 624; 12 Bom. L. R. 632; 37 I ; A - *47 
(P. C.), Khaw Sim Tek v. Chuah Hooi 
Gnoh Neoh, (1922) 1 A. C. 120; 126 I*. T, 
203; 91 h. J. P. C. 36. Balwant Rao v. 
Puran Mai, to I. A. 90; 6 A. 1; 13 C. L. R. 
39; 4 Sar. P. C. J. 435; 3 DeC - ( N - s -) 

352 (P. C.). Ram Patkash v. Anand Das, 
33 Ind. Cas. 583; 43 I. A. 73120 C. W.N. 802:14 

A. L. J. 62 ij (1916) 1 M. W. N. 4061 31 M. L. J. ij 
18 Bom. L. R 49 °: 3^ w -556; 24C.L.J.H65 43 
C. 707: 20 M.L.T. 267 (P.C.), Vidya Varuthi 
Thirtha v. Balusami Aiyar, 65 Ind. Cas. 161:48 
I. A. 302; (1021) M. W. N. 449; 4 1 M.L. J. 34b; 44 
M. 831: 3U. P. If. R (P- C.) 62; 15L. W« 78:30^. 
h.T. 66; 3 P. h.T. 245: 26 C. W N. 537; 24 Bom 
L. R. 620: 20 A. L. J. 497; (1922) A. I. R. (P. 
i 23 (P. C.), referred to. 

Where a temple is erected and an idol is 
installed in it with the concurrence tacit 
or express, of the mohunt of a neighbouring 
temple his successor is not competent to revoke 
the arrangement thus effected, [p. 798, col. i.J 

If a number of persons provide the original 
endowment they may apparently together con¬ 
stitute the founder. But persons, who subsequent 
to the foundation furnish additional contribu¬ 
tions do not thereby become joint founders: their 
benefaction is regarded as nothing beyond an 
accretion to an existing foundation, [p. 799 . co1 * 


2 p. 800, col. 1.] ,, . T , . 

Jagadindra Nath Roy v. Hemanta Rum at i 

Deli, 31 I. A. 203; 32 C. 129: 8 C. W. N. 809: 6 

Bom. L. R. 7651 1 A. h. J. 585; 8 Sa *- p - J* 698 
iP. C.) , Mohan Laljiv. Gordhanlalji. I9lud. Cas. 

337; 40 I. A. 97: 35 A. 283: 17 C. W. N. 74*1 11 
A. L. J. 548; 17 C. L J. 612: 15 Bom. L. R. 6o6j 
(1913) M. W. N. 33b: M M. L T. 27 (P. Q.) t Rama- 
nathan Clietty v. Mumgappa Chetty, 33 J- A - x 39 » 
29 M. 283: 8 Bom. L. R. 498; 16M. L. J.2651 i° 
C. W. N.' 825; 1 M. L. T 327; 3 A- J. 707; 4 
C. I.. J. 189 (P. C ). Sital Das Babaji v. Pertap 
Chundcr Sanna, 3 Ind. Cas. 408: 11 C. D. J. 2, 
Raj Krishna Dry v. Repin Behary Dty .17 Ind. 
Cas. 162; 17 C. W. N. 59 U 40 C. 245; lb C. L* J • 
194, Sheo Prasad v. Aya Ram, 29 A. 663: A. w, 
N. (1907) *xoj 4 A. I,, J. Sb 5 i Kmjamani Vast 


v Nikunja Behary Das, 32 Ind. Cas. 8231 22 C. L. 
J. 404; 20 C. W.N. 314, BaXdto Das v. Gohind 
Das, 23 Ind. Cas. i8j 36 A. 161; 12 A. h, J. 179* 
Venkata v. Narain, (1854) Mad.S. D.A, ioi, 

referred to. . _ , 

The rule that the parties should he kept to their 
pleadings is not of universal application, and 
every variance between pleading and proof is not 
fatal. The rule that the pleading and proof must 
correspond is intended to serve a double purpose: 
first, to apprise the defendant distinctly and 
specifically of the case he is called upon to answer 
and, secondly, to preserve an accurate record 
of the cause of action as a protection against a 
second proceeding upon the same allegations. 
The test thus is whether the defendant will be 
taken by surprise if relief is granted on the facts 
established by the evidence, or, as has sometimes 
been said, a variance between a pleading and 
what is proved is immaterial unless it hampers 
a defence or unless it relates to an integral part 

of the cause of action, [p. 798 col. 2.] 

Sital Das Babaji v. Pertap ChunderSarma, 
3 Ind. Cas. 408; 11 C. L. J. 2. Jalim Singh Sri 
Mai v. Choonee Lai Jahurry, 11 Ind. Cas. 5401 
15 C. W.N. 882, Nabadwipendra Mookerjee v, 

Madhu Sudan Mandal ib Ind Cas. 74 U 18 ^ 
W N. 473, Hira Lai v. Gtnbala Debt, 34 Ind. 
Cas. 444- 23 C. L. J- 429. /**«■ Chandra Dhu P i 
v. Nis/?i Chandra Dliupi, 41 Ind- Cas. 587; 29 C. 

I,. J. 1; 22 C. W. N. 853, South Kanta Roy *. 

Satis Chandra Chatterjee, 55 Ind. Cas. 68 £* 3 * 

L. T. 475: 24 C. W. N. 662. Nepen Bala Debt 

v. SiH Kanta Banerjee, 8 1 Ind. Cas. 4 1 ’ * { 

C ZnL 2 i? I 7 plaintiff 1 2uuft°ordinarily adhere 
to the claim as brought, the Court mil depart 

from strict enforcement of th ' s , ™ , bc . 
it is satisfied that justice will n°‘ do ”e “ 
tween the parties if the suit were dismissed on a 

technical ground with the prospect of further 
litigation for the determination of a contro-v ' 
then substantially ripe for settlement, fp. 799 . 

col. I.] ... . 

,-Sft tv-jrSV. i: 

C \ir’’nr'-K 7 K 22 fP. C Basani Singh V. 

MoVMrPM r9 Ind. Cas. 3 f**#Jr 

ii A. L. J. 4 ° 9 i » *7 L. J* 3 01 

(P 5 c )° FaUh Chand v. Kishtn Kunwa,. 16 

ind'cis. 6 7 : 39 I-A- 47.34 A- 37 */ 

W. N- 10651 j 10 f ( p ' ^, 33 siin 4 «r°“; 

11 A. L. J. 4941 1 7 Vm (p. C.), 

5021 I 7 C.W.N. 8 J 3 I 25 M.I..J. I” W- " 

relied on* 
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and mother. The land whereon the temple 


When worship of an idol has been founded the 
shebaitship is vested in the founder and his heirs, 
unless he has disposed of it otherwise, or there 
has been some usage or course of dealing which 
points to a different mode of devolution, 
[p. 799, col. i.J 

It is not always easy to determine who are the 
founders. One person may provide the site of 
the temple, another may build the temple and 
establish the idol, while a third may dedicate 
property for the performance of the daily services 
of the idol. Where the owner of the site relin¬ 
quishes his right in the land, he may not be a 
founder, unless he indicates at the time, expressly 
or impliedly, that he will associate himself with 
the others in carrying out the object of the 
foundation. Pritna facie, all the persons who 
establish the worship are entitled to take part 
in the management, [p. 799, col. 2.] 

Whether a foundation be public or private, 
the threefold principle is applicable, namely, (i) 
the devolution of the trust, upon the death or de¬ 
fault of each trustee, depends upon the terms 
on which it was created, or the usage of the par¬ 
ticular institution where no express rust deed 
exists; (ii) the worship of the idol is vested in the 
founder and his heirs, in default of evidence to 
show that he has disposed of it otherwise, and 
(Hi) where a shebait appointed by the founder 
fails to nominate a successor in accordance 
with the conditions or usage of the endowment 
the management reverts to the founder and 
his representatives even though the endowment 
has assumed a public character, [p. 80.', col. 2.] 

A pujari or archak is not the shebait ; he is 
appointed by the shebait as the prohit to conduct 
the worships but that does not transfer the rights 
and obligations of the shebait to the prohit 
and he is not entitled as a matter of right to be 
continued in his office as pujari. [p. 801, col. i.l 

Nafar Chandra Chatterjee v. Kailash Chandra 
Mon dal, 62 Ind. Cas. 510; 25 C. W. N. 201, Nana- 
bhai v. Trimbak, (1878) P. J. i 95> Narayan 
v. Ranga, 15 M. 183; 2 M. D. J. 19; 5 Ind. Dec. 
(N. s.) 477, Jagannatha Chariar v. Secnit 
Dhattachariar, 51 Ind. Cas. 869; 42 M. 618* 

36 M. D. J. 361; (1919) M. W. N. 240 and Sesha- 
dri Atyangar v. RangaBhattar , 10 Ind. Cas. 54 8- 
35 M. 6311 21 M. D. J. 580; 10 M. h. T. j 4 ; 
relied on. ^ 

Appeal against a decree of the Subor¬ 
dinate Judge, First Court, Dacca, dated 
the 17th February 1920. 

^Babu SaratChandra Rai Chaudhuri (with 
him Babu Nilkantha Ghose), for the Appel¬ 
lant:—The plaintiff is the appellant. The 
appeal arises out of a suit for establishment 
and enforcement of the plaintiff's right in 
respect of a temple. The facts of the case 
are.shortly these. About the year 1897 
plaintiff began the constriction of the 
Anandamoyi temple and in 1900 in- 

fe- and consec *ated therein the images 
of biva and Durga whom lie named as 

Eudranath and Mahamaya after his father 


was built was verbally gifted away in 
my favour by late Iswar Chandra 
Ghosh. In 1901 I constructed a raised 
pavement for facilitating the pradakshin 
ceremony of the worshippers. In 1902 
I acquired further lands adjoining to tl e 
temple and dedicated it to the idols. My 
case is that from the very beginning till 
1914 I was in free enjoyment of the temple. 
In 1914 the defendant No. 1 obstructed 
me during the Durga Puja. But I res¬ 
trained him by procuring an order under 
section 144 of the Code of Criminal Pro¬ 
cedure. But, subsequently, they obtained 
an order in their favour under section 
145 of the Code of Criminal Procedure. 
Hence the present suit. The Court below 
has dismissed my suit holding that the 
temple is a public temple and that I 
have no more rights thereto than an ordi¬ 
nary member of the public. The con¬ 
testing defendant claims to be the tnchovt 
of the Bura Siva temple. His defence 
is that the land on which the temple 
stands belongs to the Bura Siva temple 
and that Iswar Chandra Ghosh was never 
its owner and hence I could acqv ire n o 
rights to the temple. The evidence on 
the record amply bears out mv allega¬ 
tions and as a matter of fact tie 
learned Subordinate Judge also finds that 
the temple was built by m e and the idols 
were established by me. He, however, 
disbelieves that the land was given ire 1 v 
Iswar Chandra Ghosh. Assuming that is 
true, the learned Judge ought to have held 

that the idols having been established fi r 
over 12 years they have acquired right ly 
adverse possession. Refers to Dancdcr 
Das v. Lahhan Das (1), Khaw Sim 
Tek v. Chnah Ilooi Gtioh Neih [2). 
The contesting defendant is an impost¬ 
er. He was a mere boy when tie 
temple was built. He cam ot claim to 
be a mohant of the temple ; r .rs- 
much as he has acquired no religioiV 
merit and qualifications whatever. The to 

(I) 7 Ind. Cas 240; 37 C. 885; 14 C. W. N. Sf. ; 

7oi C 's I M J t II t : t I9IO) W * N - 3°3: 7 A T.. ! . 
/9i. 8M. L. 1 . 145; 20 M. J,. J. 624; 12 }’.( iii. J,. 

R 37 I- A. 147 (P.C.). 

C. % (,922) 1 A ' C.I20.U, CjJ I.. J ! , 
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is no evidence to show that the shebait- 
shlpoi my temple vested in the Mohant of 
Bun Siva temple or that their priest con¬ 
ducted the worship at my temple. The 

nn Hants are saivai. They do not worship own behalf and also as shebait of the 
D irea. These facts clearly prove that the two idols, Rudra Nath and Mahamaya, 
shebait ship vested in me. The mere fact (images of god Siva ana goddess Dnrga 

' ’ respectively) who are joined as co-plaintiffs. 

J f_T>___ C*_ 


M I* « 

to. The first plaintiff is Ananda Chandra 
Chakra virti, a m.-mber of ■ the legal 
profession, practising at Dacca, and he has 
commenced this litigation, on his 

own behalf and also as shebait of the 

•• 

« .1 ..In T> ,1 .. \T/. 4*1% A /I f ^ h /V *-* ««#« 


iebpeeLively; wno cue jumeu 

The first defendant, Brajananda Saraswati 
claims to be the mohant of the Bnra Siva 

A_ 1 . 1 A -At. . _ _* ._A - 


tint some of my friends contributed 
some structures on the land does nut 

lll^ke the temple a public One. See wi urns to ue me rnvnuni ux me uiua wivo 

Gossami Sri Gridhariji v. Romanlalji temple and Asthan, an ancient religious 
r^ntni I submit the learned Judge foundation situated in the town of Dacca 

T ' • dismissme mv suit. The in the immediate neighbourhood of the 

disputed temple. The second defendant 
Ruda Tridandi Trii uralinga Swami is 
alleged by the T la ; ntiff to be the real 
mohant of the Bura Siva temple, who 
resides at Swamibag in the town of Dacca; 
The third and fourth defendants are 
representatives of the estate of the late 
Iswar Chandra Ghosh, sometime Govern¬ 
ment Pleader at Dacca. The fifth defend¬ 
ant, Birendra Chandra Chaudhuri, is sa*d 
to be a priest acting under the direc¬ 
tion of the first defendant. The case for 
the plaintiff is that the disputed temple, 
known as the Anandamayi temple, was 
erected by him on laud obtained by way 
of gift from Iswar Chandra Ghosh, that the 
idols were established by him, and that he 
peacefully exercised his rights as founcer- 
shebxxt till the time of the Durga Puja, 
of 1914 when the first defendant raised 
a dispute and obstructed him. He was, 
however, able to perform the pul*, . as . a jl 
order under section 144 of the Crimm 
Procedure Code was made by the authoritj. 
But proceedings were instituted shoiy 

afterwards under section 145 of the L 

iual Procedure Code, ^ich res.dtcd 
ij “ The fiTst "defendant. 

to” establish and enforce his rights m 
rpsnect of the Anandamayi temple and the 
‘a 1 c Rudra Nath and Mahamaya. The 
defendant alone contested the claim ; 
S' second <We.a.n., i Sol.;a. be 


iTlS'turrn » > - •. 

clearly eired in d'smiss-ng my suit. The 
evidence and the facts stated fully prove 

m Rabtt h KtK Kinkar Chakraiarty. for the 

Respondents. —My submission is that the 
Plaintiff has failed to make out his title 
to the land. He has failed to prove 
the gift of Iswar Chaudra Ghosh. 

It has been proved that Iswar 
Caindra Ghosh had no title whatever 
to the lands, which are surrounded on all 
sides by the lands of the Bura Siva temple. 

The dedication vests the property m the 
idol only when the founder has title. 

Here the plaintiff had no title whatever. 

The finding of the Court below that it is 
a public temple is quite correct and is 
supported bv evidence on the record. 

The i lols are worshipped by the general 
public' purther, it is in evidence that the 
p ijari of the Bura Sivo temple used to wor- 
Lu/ n the idols That shows also the 
public nature of the te u )le. The leurn- 
wdinate Tudge minutely went into 
thTevTence and found .that the temple 
Tsnublic I submit he is quite justified 
. , £ aide jrrect in holding that 

'^’“uieUS to ». specie! >k»> 1. tte 
temple. 

B,bu Sarat Chandra Rai Chaudhuri, 
replied in brief j aDSMENT . 

Mookeriee, J.-The subject-matter of 
. hfx \;ti ration which has culminated in 

this appeal \s a parcel of land in the town 
r n Ir'x n temple erected thereon, two .. seCO na uexcxxv*«*«*, 

comprised within the ambit of the Bura 

U)i7C.3ii6i.A.x37:i3lnd.J«f.«i!58ar t p te mple and Asthan and was at no 

* .c!j. 35 °» 8 Ind ‘ DeC * 11,1 3,)54 (P,C ‘ ) * ...... 
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time the property of Iswar Chandra 
Ghose, the donor of the plaintiff. He fur¬ 
ther alleged that the plaintiff had no 
right in respect of the disputed temple 
and the idols installed therein, except 
such as is possessed by every member of 
the public. T.ie Subordirate Judge has 
come to t le conclusion that the site of the 
temple did not belong to Iswar Chandra 
Giose, bit was comprised in the Bura 
Siva temple and Asthau. He has also 
disbelieved the story of verbal gift by Iswar 
C 1i idra Gaose in favour of the plairtiff. 
H . 1 h is fo and, however, that the Ananda- 
m tyi temple was in fact erected by the 
plaintiff and that the idols were established 
b/ u n. Bat i i the opinion of the Subordi¬ 
nate Judge, this Goes not confer on the 
pliintiff any spech l rights distinct lioni 
those enjoyed by the members of the 
public in general. In this v*ew, the Sub¬ 
ordinate Judge has dismissed the suit. 
This is the decision assailed in the 
present appeal. 

As regards the original title to the site 
whereon the Anandamayi temple stands, 
we have scrutiuised the entire evidence 
which has been minutely discussed before 
us. On this part of the case, we are not 
prepared to dissent from the conclusion 
of tae Subordinate Judge which is based 
on an accurate and exhaustive review of 
the evidence. The conveyances relied vpon 
by the pi lintiff contain boundaries which 
cannot be identified with precision, rnd 
these documents do not prove that the 
disputed land was owned by the prede- 
cessors-in-interest of Iswar Chandra Ghose. 
We c in not further overlook that there are 
difficulties in connection with the alleged 
gift by Iswar Chandra Ghose in favour 
of the plaintiff, which have not been 
satisfactorily removed. Even if it be 
assumed that the disputed land is covered 
by the conveyances, Iswar Chandra Ghose 
never acquired title to the entire property', 
whatever interest he acquired did not, 
so far as c in be made out, exceed i7-24tlis 
snare. It is difficult to believe tin t the 
plaintiff, admittedly an orthodox Hindu, 
should hive erected a temple on a site 
the title whereof was in part at least in¬ 
volved in uncertainty. It is well settled 
that dedication vests the property in tin 


idol, only when the founder has title. 
The ceremony divests the proprietorship 
of the temple from the builder and vests 
it in the image which by process of 
vivification has acquired existence as a 
juridical personage; for, as Vijnaneswara 
pats it, gift consists in the' relinquish¬ 
ment of one's own right and the creation 
of the right of another. Tnis is feasible 
only when t e dedicator has himself title. 
Apart from this, the Subordinate Judge 
has rightly emphasised that a person in 
the position of the pluintiu was not likely 
to accept a gift without a deed or to erect 
a temple on land obtained by way of gift. 
On the other hand, we have the undoubted 
fact that tae lands towards the west as 
also towards the east of the dispi ted temple 
site, belong to the Buro Siva temple and 
Asthan. Tnis, again, renders it highly 
improbable that the intermediate parcel 
should hive been the property of private 
i idividuals. We must, consequently’, 
accept the finding of the Subordinate 
Judge that the site of the Anandanu yi 
temple forms part of the Bura Siva temple 
andAsthan. We have next to consider how 
and when the Anandam yi temple 
was erected and the idols installed 
therein. 

Cue evidence, which has been accepted 
by the Subordinate Judge, establishes 
beyond dispute that in or about the y T ear 
1897 the plaintiff cleared the disputed 
site and commenced the construction of 
what is now known as the Anandamayi 
temple. The images of Siva and Durga 
were installed and consecrated by the 
plaintiff on the Jst May 1900 and were 
named Rudra Nath and Mahamay'a after 
his father and mother, respectively. 
In the year following, the plaintiff 
constructed a raised pavement to¬ 
wards the north of the temple so that 
the ceremony known as pr dakihin (cir- 

cu;nambulation), might be conveniently 
performed by the worshippers. In ieo^ 
the plaintiff acquired a strip of land ton arris 
the south and dedicated the same to the 
idols established by him. The evidence 
makes it abundantly clear that from 
1900 to 19*4 the plaintiff had free access 
to the temple and regularly took part 
in the .worship. There as also evidence 
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to show that other structures were erected of the Bura Siva Asthan be affirmed, it 
by friends of the plaintiff, for instance, does not 1 ecessarily follow that the plaint- 
the gate rooms were constructed by Kii- iff has no rights on the facts admitted 
shna Kishore Basak, while the front corri- and proved. 

dor was built at the cost of Iswar Chandra It may be conceded that, as a general 
Ghose. We have thus the cardinal fact rule, the parties should be kept to their 
that on land comprised within the Asthan pleadings, but, as has been repeatedly 
of Bura Siva, the plaintiff has erected pointed out, this is not of universal applica- 
a temple, wherein he has ii stalled and tion, and every variance between pleading 
consecrated two idols and has had, for a and proof is not fatal. The rule that the 
period of more than fourteen years, free pleading and proof must correspond is 
access and opportunity for regular parti- intended to serve a double purpose, first 
cipation in the worship. 'Ibis eoula have to apprise the defendant distinctly and 
happened in either of two ways. The plaint- specifically of the case he is called upon to 
iff may have by force obtained possession answer; and, secondly, to preserve an ac- 
of the land and erected the temple thereon; curate record of the cause of action as a 
or the plaintiff may have erected protection against a second proceeding 
the temple with the concurrence, tacit upon the same allegations. The test 
or express, of the Muhunt of Bura thus, is, whether the defendant will he 
Siva temple and Asthan for the taken by surprise if relief is granted on the 

time being. In either view, the first facts established by the evidence or, as has 

defendant—if lie be assumed to be the pre- sometimes been said, a variance between 
sent mohunt —is not competent to treat a pleading and what is proved is lmmate* 
the plaintiff as a trespasser and to ex- rial unless it hampers a defence or unless 

elude him from the Anandamayi temple.- it relates to an integral part of the cause of 

If the first alternative be adopted, as the action; Sital Das Babaji v. 
temple has been in existence for over twelve Chunder Sarnia (7), Jalitn Singh Sri Mol 
years, the idols to whom it is dedicated v. Choonee Lai Jahurry (8), Nabadwip- 
have acquired an indefeasible title to the endra Mookerjee v. Madhu Sudan Man dal 

site by adverse possesesion, Balwant (9 ) f Hira Lai v. Giribala (^o),'Dhan Chanara 

Rao v. Puran Mai (4), Ram Parka sh v, Dhupi v. Nishi Chandra Dhupi (ijh 
Anand Das (5), Vidya Varuthi Thirtha v. Satish Kantha Roy v. Satis Chandra 
Balusamt Aiyar (6), KhawSim Tekv. Chuah Chatterjee (12), Nepen Bala Debt v. 
Hoorl Gnoh Neoh (2), Damodar Das v. Siti Kanta Banerjee (13), Ram Klsse 
La khan Das (1). If the second alterna- Joydoyal v. Pooran Mull (1 4). It is on hi 
tive, which seems the more probable, be ground that ViscountHaldane emphasis 
adopted the present mohunt is not compe- i n Umar Abdul Rahintan v. ' 
teat to revoke the arrangement sane- tadji (15) that the principle o va n 
tioned by his predecessor, which resulted betweeu pleading and proot suo n 
in the erection of the temple and the in- be applied in an abstract way, e wi 
stallation of the idols. It is thus plain that the circumstances must e “ 

even if the conclusion of the Subordinate account and carefully scrui n 
Judge that the disputed site formed part 


(4) 10 I. A. 90; 6 A 1; 13 C. L. R. 39 ! 4 Sar. P.C 
J. 435 ! 3 Ind. Dec. (N. s.) 352 (P. C.). 

( 5 ) 33 Iud. Cas. 583; 43 I. A. 73; 20 C. W. N. 
802; 14 A. h. J. 621: (1916) i M. W. N. 406; 31 

M. h. J. i! 18 Bom. D. R. 490J 3 L. W. 556; 24 
C.L. J. 116 : 43 c. 107 ; 20 M.IyT .267 (P. C.). 

(6) 65 Iud. Cas. 161; 48 I. A. 302: (1921) M. W. 

N. 449? 41 M. It. J. 346: 44 M. 831; 3 U. P. L. R. 
(P. C.) 62! 15 L. W. 78; 30 M. L. T. 66; 3 P. L. T. 
245; 26 C. W. N. 537: 24 Bom. Iy. R. 629; 20 A. 
It J • 497: (192O A. h. R. (P.C.) 123 (P. C.). 


(7) 3. Ind. Cas. 408; u C. It. h 2. 

8 11 Ind. Cas. 54®! 15 C-W. N. 882. 

9 ) 16 Ind. Cas. 741: 18 C ‘ 

10) 34 Iud. Cas. 444; 2 3 C. D. J. 429 . 

11) 41 Ind. Cas. 378; 29 C. L. J- 1, 22C. 


12) 55 Ind. Cas. 689; 30 C. It. J. 4751 24 C. W. N. 


a ▼ 1 


▼ 7 • r n* T C 


r' \\T TsI 


JS8. 

(14) 56 Ind. Cas. 57 1 1 3 1 
(1 5) 34 Ind. Cas. 268; 20 

308(1916) 1 M.W.N. 1371 


C.L. J.259! 47 <7 733- 
C.W. N. 297! 3, 

30 M. It. ]• 444 ( p * c *) 
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question is, in ultimate analysis, one of cir¬ 
cumstances and not of law. To the same 
effect is the decision of the Judicial Com¬ 
mittee in Motabhoy v. Mulji(i6) where Tord 
Dunedin said that, as evidence had been 
fully taken on a plea arising in the case, it 
was not proper for the Court 
to ^ decide against a party o.i a 
strict construction of the pleadings 
without considering such evidence, 
specially when such a technical view might 
have been obviated by an amendment 
of the pleadings. Similarly, in Basant 
Singh v. Mahabir Pershad (17), Eord Atkin¬ 
son observed that, where a defect in title 
was apparent on the face of the documents 
the Judicial Committee would decide the 
case accordingly, even though the point 
had not been clearly raised in the Courts 
below. Reference may, in this connection, 
be made to the decisions of the Judicial 
Committee in Fateh Chand v. Kishen Kunwar 
(18) and Skinner v. Naunikal Singh (19). 
These cases show that, although the plaint¬ 
iff must ordinarily adhere to the claim as 
brought, the Court will depart from strict 
enforcement of this rule where it is satisfied 
that justice will not be done between the 
parties, if the suit were dismissed on a 
technical ground, with the prospect of fur¬ 
ther litigation for the determination of a 

controversy then substantially ripe for 
settlement. 

iNow it is well settled that when the 
worship of an idol has been founded 
the shebaitship is vested in the founder 
and his heirs, unless he has disposed of it 
otherwise, or there has been some usage 
or course of dealing which points to 
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Advocate High Cour* 
Jammu & Ka;hfcfl 9 


(16) 29 Ind. Cas. 223; 42 I. A. 103; 30 B. ioq* 
17 M. h . T. 402; 28 M. h. J. 589. 13 A. L. T 529' 

1 9 r Q '™' N ‘ 7 5 3: 21 C - b- J - 507; 17 Bom. h . R..460; 
2 h. W. 524; (1913) M.W.N. 522 (P.C.). 

(* 7 ) *9 Ind. Cas. 34 °> 4 ° !• A. 86; 35 A. 27V 

17 c. W. N. 669; (1913) M. w. N. 481; II A. i/j! 
469; 17 C. h . J . 566; 13 Bom. h . R. 525; 16 O. C. 


Srinagar. 

a dmerent mode of devolution Gossami 
Sn Gridhariji v. Romanlalji Gossami 
13 ); Jagadmdra Nath Roy v 
He manta Kumari Debi (20), Mohan Lalji 
V * Gwdhatilalji (21); Ramanathan Chetty 
v. Murugappa Chetty (22), Sital Das 
Babtiji v. Pertap Chunder Sarma (7) 
Raj Krishna Dey v. Bepin Behary Deyl^i) 
Sheo Prasad v. Aya Ram (24) ; Kunjamani 
Dasi v Nikunja Behary Das (25), Baldeo Das 

v. Gobind Das (26). In the application of 

this rule, it may not be always easy to 

determine who are the founders, one person 

may provide the site of the temple, another 
may build the temple and establish the 
idol, while a third may dedicate property 
for the performance of the daily services 
ot the idol. U here the owner of the site 
relinquishes his right i n the land, he may 
not be a founder, unless he indicates, at 
the time, expressly or impliedly, that he 
will associate himself with the others in 
carrymg out the object of the foundation; 
Venkata v. Naratn (27). Pritna facie all 
the persons who establish the worship 
are entitled to take part in the manage¬ 
ment. In England, it has been ruled that 
lie person providing the original endow¬ 
ment is the founder rather than the person 
who performs the act of incorporation 
which involves a distinction between the 
Joundatio incipiens and the found a io pctcP 
piens) buttons Hospital Case (2 S), Anon. 
(29). vShelford on Mortmain, page 27 
It a number of persons provide the origin¬ 
al endowment, they may apparently 


(PC.) 


6 Bom 3 ! \ A U 2 ° 3: I" t C ' * C - W. N. 809; 
698 (it C.) ? 5; 1 8 Sar. P. C . J. 

1 7 ( C. I W. N In 7 4 lfri S A 33 Z:’ J.°548 A i 7 9 C if f' 

l 5 *17 (p.c.) 6o0; <I9I3) “• W - N -' 536 i m m! 

fTt 7 - « 8 < 
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together constitute the founder: In the 
muter of the St. Leonard Shoreditch, 
Parochial Schools, (30). But persons 
who, subsequent to the foundation, furnish 
additional contributions do not there¬ 
by become joint founders ; their bene¬ 
faction is regarded as nothing beyond an 
accretion to an existing foundation , Ap- 
■hasami v. Nagappa (31), Annasami Ptllat 
v Rrnxk ishna Mulaliar (32), Goss a ml 
Sri Grldhariji v. Rom.inlaljv Gossami (3). 
In the case before us, there is no room for 
controversy that the plaintifl is, 1 
not the sole founder, at least one 
of the founders, as stated by Lord 
Mansfield in St. John’s College v. 

Todington (33), * chantible foundation, 
in so far as it is charitable, is the creature 
of the founder, and on this view Lord Har- 
wicke had ruled in Green v. RiUherforlh ( 34 ) 
that the founder may pi ovide for the govem- 
1111 at aid administration of his creature, 
see also the decision of the King's Bench in 
Phillips v. Bury ( 35 ), "Inch was ulti¬ 
mately taken up to the House of Lords, 
Phillips v. Bury (36) and contains 

an elaborate review ot the rights of 
founders of charitable and religious 

trusts. The plaintiff is, consequently, 
Sheb.il of the idols installed by him in the 
temple erected by means of his contribu¬ 
tion for the worship and service. The Sub¬ 
ordinate Judge has assumed in his judg¬ 
ment that the Anandamayi temple, founded 
by the plaintiff, is a public temple, and from 
this he has inferred that the plaintiff cat.- 
not be the shehait. He lias overlooked, 
however that there is weighty authority 
in support of the position that the shebait- 
shib isvested in the founder and Ins heirs 
unless He Has disposed of it otherwise, 
equal in the case of private and public 
endowments. No distinction between the 
two classes of cases, has been drawn in 

this respect in the judicial decisions. Thus, 

(20) (1884) IO A. C. 3041 56 L . J. p. c. 30; 5 1 

T T 40 v 31 W. R. 756 . 

(3!) 3 7 M 409.2 Ind. Dec. (N. S.) 931. 

(T2) 24 M. 219; n M* «• J • *• 

L 3 J(i 4 7 „) i Bar. 158 at p. 200; 97 E R- 245 - 

( 34 ) (1750) 1 Vcs. Sen. 462 at pp. 468. 47*, 27 

1 Ld. Raym. ,» E. R. 9oo;Comb. 

Ac-Holt 715; 4 Mod. 106; Skin. 447; Carth. 180, 
f Shower 360; 2 T. R. 346: 100 E R >86. 

(1^94) ^h° wcr 351 * E«R* * 4 * 
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i nSheoratan Kunwarlv. Ram Pargashfay), 
Sital Das Babaji v. Pertap Chunder Sarma 
(7), Raj Krishna Dey v. Bipin Bihari Dey 
(3$) and Hon Dasi Dabi v. Secretary oj S aie 
for' India in Council (39), the contention 
was expressly overruled that the principle 
enunciated in Bansi Ktwwar v. Chatlar 
Dhari Singh (40) and 0pproved by the Judi¬ 
cial Committee in Gossami Sri Gridhanji 
v. Romanlalji Gcssami (3), is confir.td 
to private foundations and does not 
extend to public trusts. The same view 
has been recently adopted by a Pull Bench 
of the Madras High Court in Gauranga 
Sahu v. Sudevi Matai 41), see ho^e\er, 

Sethuramaswamiar v. Meruswaviiar (42). 
Consequently, whether a foundation be 
public or private, the three-fold principle is 
applicable, namely, (i) the devolution ot 
the trust, upon the death or default of each 
trustee, depends upon the terms on which 
it was created, or the usage of the particular 
institution where no express trust need 
exists; {n) the worship of the idol is 
vested in the founder and his heirs, 
in default of evidence to show tha h 
has disposed of it otherwise and (tit) 
where a shehait appointed by the founc. 
fails to nominate a successor in accord¬ 
ance with the conditions oru^eoi the 
endowment, the managemen 
the founder and his representatives even 
though the endowment has assumed a 
public character. It is thus t.nn^^ary Jo 
decide for the pruposes of this case wn 
thef the Anandamayi temple is or is not 
a public foundation. If fnd wh 
question arises, the jndicia. of a^pubhc 

a w N (1896) 37; 8 Ind. Dec. 

(37) 18 A. 227; A. w. n. j/* 

(N ; S «] 8 » 8 T - n d Cos 961:40 C.25>: J. »*9. 

g;j fc 1 ”**j£. 3 °: 4 c. E.R. 77; * 

Dec. (M. !.i T 75 a W. R. 306- 

**?{ A ind.' 589; 3 40 «.««*! 3=M.L. J.597I 

(I U2) 4J |S‘. Cos toe! 45 I. A. «i 41 «■If l V 

Ttylic i .Y^ac. w.N.457:»»«“■ L - 

R -,’ , ?RR^'w-4lnd.Dec.(N.S.)66 4 . 

U4) is B. 6«l 8 Ind. Dec. (N. s.) 4*3. 
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successors from generation to generation. 
Nor can the inference of such appoint¬ 
ment, by implication, be drawn from the 
circumstance that the worship at the Bura 
Siv?temple asalso thatat the Anandamayi 


S'iri Dhundiraj Ganesh Dev V; Ganesh (45), 
Righubar Dial v. Kesko Ramanuj Das (46), 
Pezsapzti Sitaramxnujachari x: Kanduri 
Vellamm (47), MuthiahChetty v. Periannan 
Chettil^S), Subramania Aiyar v. Venkata - 
chala Vadhyar (49), Subramania Aiyar v. 
Lakshmana Goundan (50) must be care¬ 
fully considered, and the existence or other¬ 
wise of obvious tests, such as user by the 
p iblic, worship by the public and offer¬ 
ings by the public, must be investigated. 
It is sufficient to observe here that the fact 
that the site of the Anandamayi temple 
formed part of the land of the Bura Siva 
temple and Asthan, docs not make it a 
public foundation. Much less does it 
justify the inference that the mohant 
of the Bara Siva temple became, by 
operation of law, the shebait of the new 
temple. There is also no room for the 
application of the principle, sometimes 
applied, when one mutt is an offshoot of 
a pirent m'V.t and stands in the relation 
of a subordinate iistitution to a superior 
fou ldntioa; Kashi Bashi Ramalingn Swamee 
v. Ckitumbcr Nath Koomar (51), Giyana 
S vnbxniha Pandara Sannadhi v. Kanda- 
svni Tambiran (52), Kailasam Pillay 
v. N.itaraja Tambiran (53), Vithalbowa 
v. Narayan Dxji (54), Mo hunt Mtihadcox. 
R ij Bxllub'i { 55), Peayad Das v. Mohunlh 
Kripxram (56) and Gossain Dowlut Geer v. 
Bissessur Geer (57). There is, further, 
no evdlence ii the c ise before us that the 
she'iaitship of Rudra N ith and M ihatnava 
w is expressly vested by the founder i: 
the m>hunt of the Bura Siva temple and his 


(45) 18 721; 9 Iud. Dec. (n. s.) 990. 

(46) 11 A. 18; A. W. N. (i888> 276. 13 Iud. Jur. 
148; 6 lad. Dec. (N. S.) 439. 

(47) 30 Ind.Cas. 822; X8M. L.T. 543; 2 Iy. W. 
858- ( 1915 ) M. W. N. 842. 

(48) 34 Iud. Cas. 551; 4 I,. W. 228; 

(49) 37 Iud. Cus. 088 ; 4 R. W. 444; (191O) 2 M. 
W. N. 351. 

(50) 54 Iud. Cas. 177; 27 M. Iy. T. 11; (1919) 
M.W.N. 899. 

(51) 20 W. R. 217; 2 Suth P C. J S86 (P C.) 

(52 10 M. 375; 3 In l. Dec. (n. s.) 1015. 

( 53 ) 5 Iud. Cas. 4; 33 M. 265; 7 M. Iy. T. 1; 19 
M. Iy. J. 778. 

( 54 ) 18 3 ° 7 : 9 Iud. Dec. (N. S.) 847. 

( 55 ) ( i8 4 ^) Peng S. D. A. 376; 9 Iud. Dec. (o. s ) 
225. 

(50) 8C.T,. J. 499 . 

( 37 ) I'JW.R. 21 j. 
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temple was conducted by the same pujarl 
or priest, namely, by Ramji Bhutananda, 
Sankarananda and Ram Nath successively; 
they all received, as the evidence indicates, 
extra perquisites for their services ag 
pujari in the Anandamayd temple. This, 
indeed, might be expected to happen 
in the normal course of events; the pujari 
who carried on the worship in the Bura 
Siva temple would naturally be found 
the mod convenient man to employ for the 
purpose of the worship in the Ananda¬ 
mayi temple and this arrangement might 
well continue till a dispute broke, out as 
it did, when the fifth defendant Birendra 
Chandra was brought in by the first defend¬ 
ant as priest. It must not further 
be overlooked that the pujari or ar$hak 
is not the shebait ; he is appointed by the 
shebait, as the purohit to conduct the wor¬ 
ship but that does not transfer the rights 
and obligations of the shebait to the 
pirohit ; Maharanee Indurjcel Koocr v. 
Chuniemun Misser (58), Nafar Chandra 
Chattcrjdc v. Kailash Chandra Mondal ( 9); 
and he is not entitled to be continued as 
a matter of tight in his office as pujari, 
Nanabhai v. Trimbak [ 6.1), Narayana v. 
Ringa (hr). Jaganna ha Chariar v. Secnu 
Bhxit tchariar (62); Seshadri Aiyangay v. 
Ringa Bhaltav { 63). We may finally point 
out that, as in this case the first defend¬ 
ant claims to belong to the Dasnami 
Sampraday, it is difficult to appreciate, 
how he could become the shebait of a 
temple dedicated to Ding;.; Dasnami Mutts 
fou ided by the ten disciples of the four 
most favourite pupils of Sankara are Saiva 
Mutts. Vie need not, however, pursue 


138) id W. R. 99. 

(59) 62 Iud Cas. 510; 25 C. W. N. 20 1 \ 

(do) 11878) l\ J. 195 - 

(di) 15 M. 183; 2 M.Iy. J. 19; 5Ind. Dec. (x.s.) 
177 - 

(62) .si Iud Cas. 869; 42 M.C18; jG M. b. J. -, 0 x; 
(1919) M. W. N. -j.ju. 

('•3) ind. Cas. 5 § 3 : 33 M. (• ,1; 21 JU. I,. J, 

10 21 . T, 1 |. 
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this aspect of the case further. The 
Anandaraayi temple, as we have seen, 
was erected during the years 1897-1900. 
The first defendant was admittedly not 
the mohant at the time. The evidence 
shows that on the 5th July 1901 he took 
admission into a secondary school and was 
described as a boy whose age was given 
as nine years, but who appeared to the Head 
Master to be eleven years Old. His caste was 
given as Kshetriya, a son of Tripuran Nanda 
Giri, who, as we know, had died two years 
previously. He was represented as living 
iinder the guardianship of Tr id andi Tripur- 
Hnga Swami, the second defendant in this 
litigation. It is manifest that when the 
Anandamayi temple was constructed by the 
plaintiff, the first defendant was of such 
immature age that he could not be expect¬ 
ed to possess a personal knowledge of the 
relevant events of that period. Hisfother 
died in 1899 before the temple was complet¬ 
ed, and the second defendant, whom he 
has since repudiated, acted at the time as 
his protector. The evidence does not fur¬ 
nish a convincing account of his subsequent 
history, much less does it show how he de¬ 
veloped into a mohant. This much is plain 
that the second defendant is reluctant to 
acknowledge him, while the plaintiff does 
not hesitate to treat him as an imposter, 
who has never attained the strict path of 
sanctity. On this state of the record, we 
need not investigate here his precise rela¬ 
tion to the Bura Siva temple and Astlian, 
especially as there is a dispute on that very 
subject between him and the second de¬ 
fendant. To determine what relief should 
be granted to the plaintiff, it is sufficient 
to hold that the following positions are 
established on the evidence .— 

(i) that the plaii tiff nas no personal right 
in the Anandamayi temple and is not 
entitled to maintain this suit in his personal 
capacity; 

(ti) that the plaintiff is founder of the 
Anandamayi temple and has installed 
and consecrated the idols R11 dr a Nath 
and Mahaniaya to whom the temple has 
been dedicated; 

(ii{) that the plaintiff is shchail of the 
two idols and is entitled to maintain this 
suit only an his character as sliebalt ; 

(tv) that os such shebait the plaintiff 
is entitled to free access to the temple 
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for purposes of the daily and periodical 
worship; 

(v) that, for the above purpose, the 
Anandamayi temple will be taken to com¬ 
prise the bio. k of three rooms and veran¬ 
dah together with the payment towards 
the east and north as shown in Exhibit 
1 (map produced by defendant No. 1 on 
5 th February 1920 and admitted in 
evidence) as also the land covered by the 
deed of gift executed by the -plaintiffs 
on the 20th February 1902, 

(vt) that as shebait, the plaintiff is entitled 
to have the worship of the idols Rudra 
Nath and Mahamaya conducted by the 
pujari or atckak and to use for that purpose 
the moveables which belong to the idols, 
and 


(1 it) that the contesting defendant is not 
entitled to interfere with the plaintiff 
in the discharge of his duties as shebait. 

The result is that this appeal is allowed 
in part and the decree of the Subordinate 
Judge set aside. A decree will be made 
in favour of the plaintiff contain it g the six 
declarations mentioned above and 
ing him an injunction to restrain the first 
defendant from interferiig with him in 
the discharge of his duties as shebait m 
terms of the declaration. If any dispute 
arises as to the access to the Anandamayi 
t mple, the Subordinate Judge wiff decice 
the matter in execution and give such 
directions as may be necessary to carry 
out the terms of this decree. Each 
will pay his own costs both here and m 

the Court below. , 

b. n. &z. K. Appeal partly allwed. 
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63 —Sab bf insolvent*s property — Application to 
Court~-Procedure — ‘Gift, deed of, executed by in¬ 
solvent shortly before application for insolvency 

The provisions of the Code of Civil Procedure 
do not apply to a sale of an insolvent's property 
by the Receiver under section 59 of the Provin¬ 
cial Insolvency Act 

Moot Chand v. Murari Lai. 21 Ind. Cas. 7 °*t 
36 A.dj n A.I*. J- 979,reliedon. 

A stranger to insolvency proceedings may at 
his option seek his redress in the ordinary Civi 
Courts vrhen aggrieved by any act of the Official 
Receiver, or he may apply under section o» o 
the Provincial Insolvency Act, but if he ta«ces 
the latter course, he must comply with the terms 

of the section. _ , ^ 

Bhairo Prasad v. S. P.C. Dass. 51 Ind. Cas. 
113; 17 A. L. J. 787; x U- b. JMA)n8. relied on. 

There i9 suspicion of fraud where an insolvent 
executes a deed of gift a few days before “ling 
his application for adjudication, whatever the 
declaration in the deed of gift may be. 


Appeal against an order, dated the 19th 
October 1922, of the District Judge, 
Byzabad. 

Mr. Muhammad Ayub , for the Appellant. 

Mr. K.N. Chak, for Respondent No. 1. 

: Mr. M.Wasim, for Respondents Nos. 3 » 

4 and 5. , , 

JUDGMENT.—This is an appeal under 
section 75 ^ 3 ) of the Provincial Insol- 
veacy Act (V of 1920) with the permission 
of this Court, The application for insol¬ 
vency was presented to the District Court 
of Fyzibid 01 12th December 1919* An 
)f ler of a Ij idicition was passed, a Receiv¬ 
er wis ippointed, and proceedings taken 
i i liquidation. On 14th June 1922 certain 
a > isiS *vere procliimed for sale and on 
1st Julv 1922 the appellant, wh * isthe wife 
of tae i isolvent, put in a claim that the 
properties belonged to her. In proof o 
her claim she referred to a deed of gut 
in her favour executed by her husband on 
the 9th of December 1919 declaring that 
an oral gift had been made la her favour 
16 years earlier. The Insolvency Court 
referred the appellant to the Civil Court 
w ere a suit was filed by her on the 4th 
of July 1922. Before an injunction of the 
Civil Court restraining a sale could he 
ssrvedon the Receiver, the properties were 
sold by the Receiver on $th July. On 
3rd August the appellant applied to the 
District Judge for the cancellation ol the 
sale. This application was dismissed on 
the 19th of October. This order of dis¬ 
missal is the subject of appeal here. 


The*application of the appellant pre¬ 
sented on 3rd August to the District Court 
was apparently one under section 68 of 
the Act. The provisions of the Code of 
Civil Procedure do not apply to a sale of 
an insolvent's property by the Receiver 
under section 59 Act. [See Mool 

Chand v. Murari Lai fi)’. There is a more 
recent ruling of the same High Court. 
Bhairo Prasad v. S. P. C . Dass (2) 
where a Judge of considerable ex¬ 
perience in insolvency matters, Mr. 
Justice Walsh, has pointed out that 
a stranger to the insolvency proceed¬ 
ings may at his option seek his xe* 
dress in the o dinary Civil Courts wlen 
aggrieved by any act of the Official Receiver 
or he may apply under section 22 of the 
Provincial Insolvency Act (corresponding 
to section 68 of the present Act), tut, if he 
takes the latter course, he must comply 
with the terms of the section of the Insol¬ 
vency Act. An application filed on 3*d 
August, more than 21 days after the date 
of sale on the 7th of July, was barred by 
time. A bar of limitation cannot be cured 

by this Court. 

It was argued on reasons ol equity 
that much injustice has been done to the 
appellant. I am not satisfied that such 
is the case. Obviously, there is suspicion 
of fraud where an insolvent executes a 
deed of gift three days before fiPrg his 
application whatever the declaration m 
th deed of gift may be. There is also 
no*satisfactory proof that the money de¬ 
posited bv the appellant on 3rd August 
was sufficient to pay ofi the scheduled 
creditors, the Receiver's fee and other 
expenses. In this connection, the attention 
of the Insolvency Court may he drawn 
to the absence of a schedule ol creditors. 
I have not been able to find ore on the 
fil-. Under section 33 (1) ot the Act the 
Insolvency Court is enjoined to frame 
a schedule of creditors, who prove their 

^dismiss this aj>peal with Ci.sts which 
shr-.ll be divided between the Official Re¬ 
ceiver and the purchasers. 

z Appeal dismissed. 


(1, 21 Ind. Cas. 702: 36 A. 8j 11 A L. J. 970 . 
(2) 51 Ind. Cas. 1131 i7 A -h 3 * ^7; 1 A> * 

U R. 1 A) 11S 
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MADRAS : HIGH COURT. 

Appeal against Appellate Order 

No. 40 OF 1919. 

Jan.ip.ry 18, 192I. 

Present: —Mr. Justice Sadosiv? Aivai 
and Mr. Justice Napier. 

April 20, 1922. 

Present: —Justice Sir Francis Oldfield, KT., 
and Mr. Justice Venkatasubba Rao. 

T. RAMASWAMI AIYAR 

— Plaintiff—Appellant 

versus 

T. SUBRAMANIA AIYAR and others. 
—Defendants—Respondents. 

Civil Procedure Code ( Act X I V of 1882), s. 396 
— Civil Procedure Code ( Act V of 1908), O. XX, 
rr. 12, 18, 0 . XXVI, rr. 13, 14— Partition suit 
—Preliminary and final decrees under the old 
and new Codes—Profits and mesne profits — 
Interest, whether payable. 

Under the old Civil Procedure Code there was 
no such thing as a preliminary decree and no such 
thing as a linal decree in a suit for partition. 
As a matter of practice, the order ascertaining the 
several parties interested in the properties to be 
divided and their several rights therein used to 
be treated as itself a decree subject to appeal, 
and as such an order does contain the adjudication 
as to rights and shares and persons interested, 
the description of such an order as a decree may 
not be considered inapt. But the description of 
such an order as a preliminary decree and the 
description of the decree passed after the report 
of the Commissioner making the actual division 
as a final decree arc not authorised by the old 
Civil Procedure Code. [p. 805, col. 1.] 

A member of a Hindu family suing for parti¬ 
tion and for the profits 011 his share is really 
uing for an account of the profits received by the 
manager or the persons in possession so that the 
proceeds so received by the latter which arc also 
divisible property may be divided and his share 
therein also given to him. Such profits cannot 
be described as mesne profits received by a person 
in wrongful possession, but profits appurten¬ 
ant to the plaintiff's right in his share of the 
lands, [p. 803, col 2; p. 806, col. 1.] 

O. XX, r. 12 of the Civil Procedure Code 
relating to technical mesne profits does not apply 
to the claim of a plaintiff suing for partition of 
lands and the profits which arc accruing on the 
lands which ultimately might fall to his share 
under the decree, [p. 806, col. 2.] 

Unless a preliminary decree for partition 
refuses, or is deemed to have refused, to grant 
profits the Court is not precluded from grant¬ 
ing profitsin its final decree, [p. SoC.colv.] 

In all adjudications which are not intended 
to be final but only to be determinations ofsome 
o the questions involved in a suit, there is and 
ought always to be implied the reservation of 
leave to all parties to apply for further directions 
and adjudications necessary for the complete 
trial and complete disposal of the litigation. 
/p. £'>7, col id 


\ -1 

. In a partition suit the plaintiff is not entitled 
to claim profits before date of suit. As regards 
.subsequent profits he is entitled to have an 
account taken of the profits of the properties 
proved to have been in the possession of the 
defendant, such profits being treated as appur¬ 
tenances and accretions to the properties falling 
to his share, [p. 807, col. 1.] \ 

A co-owner in possession of joint property 
is, ordinarily, not liable to pay interest on the 
share of the profits belonging to the other co¬ 
owners received by him. [p. 808, col. 1.] 
(Case-law discussed.) 

Appeal against the order of the District 
Court, Madura, dated the 3rd August 
1917, in A. S. No. 24 of 1917, preferred 
against the order of the Court of the Sub¬ 
ordinate Judge, Madura, in Interlocutciy 
Appeals Nos. 287 of 1909, 187 of 1910, 122 
and 123 of 1914 and 266 of 1916 in 
Original Suit No. 19 of 1895. 

The Court (Sadasiv.a Aiyar and 
Napier, JJ.) delivered the following, .. 

JUDGMENT. . . , 

Sadasiva Aiyar, J.— .The 1st plaintiff Is 
the appellant before us in this second 
appeal which is called an Appeal against 

Appellate Order. 4 . 

This litigation has been going.on foi^tne 
last 26. years, the suit having been filed 

in 1895. 

It was a suit for partition brought by the 
pi lint iff. against his father, brothers and 
other members of his family and alienees. 

• In 1899, when the old Cvil Procedure 
Code was in force, the District Judge on 
appeal made a decree as followsr 

is ordered that the items Nos. 1. 2,14 aid 
15 mentioned in the Schedu e C and the 
movables in Schedule V fexcept ite^ 
Nos «; 10 and 37) of the plaint be divided 

into five shares and tha f t . t , he „ P ' a / n ^ 
given a one fifth share of the same, etc. 

S As pointed out by Bhashyam £yan*ar 

J„ U MMikarjun du Setti J- 

r.m„ W. tV 0 » dV“ 

SdiTi, S'« 0 

before m .king that decree the Court m,.y 
appoint a Commissioner to submit 
scheme for effecting the partition ur.cer 
section 396. There is m the section r.o re- 
? CtK L made to a preliminary decree. 

AUthat the section enjoins is that the Court 
< after ascertaining the several part:ies; - 
terested in the property of which a parti 

(r) 25 M. 24.1 at p. *771 12 279 
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tion is sought and tlieir several rights 
therein, may issue a commission, etc/ " 
Thus, it was only after the Commissioner 
or Commissioners sent the report or 
reports and after the actual division and 
allotment of shares to the parties (award¬ 
ing sums, if necessary, for equalizing shares) 
and after hearing objections to the Com¬ 
missioner’s report or reports and deciding 
on those objections (if any) that the Court 
could pass the decree (and the only decree) 
in the suit under the old Code. There 
was no such thing as the preliminary dec¬ 
ree under the old Civil Procedure Code in a 
suit for partition, and, of course, no such 
thing as a final decree. As a matter of 
practice, the order ascertaining the several 
parties interested in the property to be 
divided and their several rights therein used 
to be treated as itself a decree subject to 
appeal and as such an order does contain 
the adjudication as to rights and shares and 
persons interested, the description of that 
order as a decree may not be considered 
inapt. But, the description of that order 
as a preliminary decree and the description 
of the decree passed after the report of the 

Commissioners making the actual division 
as a final decree are not authorised by the 
old Civil Procedure Code. 

The distinction between the old Civil 
Procedure Code (section 396) and the new 
Procedure Code (O. XXVI, rr. 13 and 14. 
and O. ^ XX, r. 18, which contemplate 
the passing of a preliminary decree in 
pi ice of the order ascertaining the parties 
and shares and contemplate a final decree 
after the Commissioner’s report) has not 
been kept in mind by the lower Courts dur¬ 
ing the progress of the present partition 
slit which, as I said, was governed by the 
old Procedure Code for about 13 years after 
its institution and has been governed by 
the new Civil Procedure Code during the 
last 12 or 13 years. 

The result has been that the order passed 
in 1899 under the old Code has been 
(by confusion and mistake) called a pre¬ 
liminary decree in the proceedings after 
the new Code came into force and what is 
called a final decree has (after the report 
of the Commissioner appointed in this case 
in 1915) been passed in September join. 
Against this ‘final’ decree of September 
1916, an appeal was preferred to the District 


Court which dismissed the appeal and 
against that dismissal the present second 
appeal has been brought. I think, for the 
reasons stated above, that thedecree passed 
by the Subordinate Judge in September 
1916 is the only decree passed in this 
case and that the so-called decree of 1899 
is not a preliminary decree but an inter- 

order ascertaining the rights rr d 
shares with a view to pass the partition 
decree in the case after the lands are divided 
by (and other steps taken through) Com¬ 
missioners, etc. 

I now turn to the merits of the sub 
stantial questions in the suit. The plaint¬ 
iff iii his plaint prayed besides the 
division of the properties owned jointly, 
for the award to him of the profits of 
his share of the lands for the three years 
preceding the date of the plaint and 
of subsequent profits, (till possession 
was given of his shares) from defend¬ 
ants Nos. 1 and 2. (The 1st defendant 
died after suit). The order of 1899 was silent 
on the question of those profits. Here again, 
I have to point out that the Tamil word 
corresponding to ‘profits' seems to hove 
been translated into the technical phrase 
‘mesne profits’ in the judgments and orders 
which we have to consider in the disposal of 
this case. ‘‘Mesne profits/’ according 
to the definition given in section 211 
of the old Civil Procedure Code and 
in section 2, clause (12), of the new 
Code, mean those profits which “the 
person in wrongful possession actually 
received, etc." The observation of their 
Lordsh ps of the Privy Council in Pirthi 
Pal v. Jowahir Singh (2) may be quoted 
in this connection: “The District Judge 
then proceeded, erroneously in their Lord- 
ships' opinion, to treat the claim foi an 
account of the proceeds of the family estate 
as a claim for mesne profits, and ’quoted 
the provisions of the Code of Civil Proce¬ 
dure as to mesne profits. These provision* 
are intended for andare applicable tpsuits 
for land or other property in which the 
plaintiff has a specific interest, and f 
to the suit which was instituted in -.y 
toa suit for partition wherehebasro sfeci- 
he 1 iterest until decree’’. As pointed 


(2) • 493 Jjt p. 5091 14 1. A. 37. 11 Jj.fi. 

p U r Nn in'r * 7S fi * aC< l lic Sz Taekcon'* 
P, C. No. 97J 7 Ind, Dec-. (n.S/) 327 (P, c.)> 
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out by their Lordships, a member of a Hindu 
family suing for partition and for the pro¬ 
fits on his share is really suing for an 
account of the profits received by the 
manager or the persons in possession so 
that the proceeds so received by the latter 
which are also divisible property may he 
divided and his share therein also given 
to him. As stated by their Lordships 
at page 512*, a sharer has a “clear right" 
to an account of the profits received by 
the person in possession of the whole, 
.and to be awarded his share thereof, not as 
mesne profits received by a person In wrong¬ 
ful possession but as appurtenant to the 
plaintiff's right in his share of the lands. 

The lower Courts have rejected the 
plaintiff's claim to his share of the profits 
received by the defendants from the divi¬ 
sible property for reasons which I shall 
set out in the words of the Subordinate 
Judge: “The objection of the first 

counter-petitioner " /the 2nd. defendant) 
“that the petitioner is not entitled to ask 
for mesne profits seems to me well-founded. 
In the suits, mesne profits have been prayed 
for but none appears to have been granted. 
The preliminary decree does not make any 
mention of mesne profits nor is any pro¬ 
vision made therefor therein." This 
opinion of the Subordinate Court was 
pronounced not in what is called the 
“final judgment" of 13th September 
1916 in pursuance of which the Sub¬ 
ordinate Judge passed what he called 
the “final decree" but in an order 
passed in November 1915 by his pre¬ 
decessor on three interlocutory applications 
made for appointment of a Commissioi er 
and for the taking of other necessary 
steps in the suit. The District Judge on 
appeal from the final for only) decree 
refused to consider whether an account 
should be taken of the profits alleged to 
have been received by the 2nd defendant 
and the reason is thus shortly stated by 
him : “It has already been decided that 
the preliminary decree did not provide 
for mesne profits, and I cannot go into that 
in this appeal." The reason so given is 
rather obscure. It is contended that what 
the District Judge meant was that the pi e- 
vious Subordinate Judge had decided 
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in November 1915 that the preliminary 
decree did not provide for mesne profits 
and as that opinion of the Subord nate 
Judge (when deciding interlocutory appli¬ 
cations) had become final by not having 
been appealed against, the plaintiff 
was not entitled to re-open that matter. 
If that is the meaning of the District 
Judge’s observation, I think it is erroneous 
in law. Neither the order appoint¬ 
ing the Commissioner nor any opinion ex¬ 
pressed therein can be the subject of an 
appeal and, under section 105, clause fi), 
Civil Procedure Code, a party has a right 
to appeal from a decree and any error 
in any order affecting the decision of the 
case passed in unappealable interlocutory 
proceedings before the decree may beset 
forth as a ground of objection in the 
Memorandum of Appeal. This, of course, 
means that that ground is open to him 
when appealing from the decree and should 
be considered and disposed of in decidii g 
the appeal if taken. 

I might also refer to the judgment of 
Abdur Rahim, J., and Oldfield J., In A. 
S. No. 322 of 1919 explaining Gulttsom 
Bivi v. Ahmadsa Rowther '3) and to the 
decision In Ramnath Chhoturam v. Gciurctn 
Radhakisan (4), and the other decision 
referred to in the latter case, in support 
of the following conclusions: (i) That 

O. XX, r. iz, Code of Civil Procedure, 
relating to “technical mesne profits 
does not apply to the claim of a plamlift 
suing for partition of lands and the profit 
which are accruing on the lands which 
ultimately might fall to his share under 
the decree; (2) that, unless a preliminary 
decree for partition refused or should he 
deemed to have refused to grant profits, 
the Court is not precluded from grant¬ 
ing profits in its final decree. In the pre¬ 
sent case, O. XX, r. 12, does not apply; 
there was no such thing as a preliminary 
decree and there was no expression of 
opinion against the award of the profits 
before the decree or order of 1899 was passed 
and no refusal In the decree or order of 
1899 to award such profits, (hi the other 
hand, the division directed by the order of 

(3) 51 Ind. Cas. 140: 4 2 M - 2 9 6 ' 9 L.W. 54*1 
(I U> «»' 44 B. X79I *1 Bom. fc *, 
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1899 impliedly recognised the right in the 
plaintiff to the award of profits accru¬ 
ing on the plaintiff's share. In all adjudi¬ 
cations which are not intended to be final 
but only to be determinations of some of 
the questions involved in a suit/there is 
and ought always to be implied the reserva¬ 
tion of leave to all parties to apply for fur¬ 
ther directions and adjudications neces- 
siry for the complete trial and complete 
disposal of the litigation. 

If this view (which I hold to be the true 
legal view) be taken, the lower Courts 
were wrong in not going into and deciding 
on the clear right of the plaintiff; to have 
an account taken of the profits of the prop¬ 
erties in which he was awarded a share 
and in not giving him the appropriate 
relief in respect of such profits in the 
decree which was intended as the final 
stage in the d sposal of the suit. 

I now come to the above real question 
in dispute, namely, whether the plaintiff 
is entitled to have an account of the pro¬ 
fits as claimed in the plaint. As in a parti¬ 
tion suit, the plaintiff is not entitled or¬ 
dinarily to claim past mesne profits, his 
claim for profits before date of suit 
must be disallowed. As regards subsequent 
profits, he is clearly entitled to have an ac¬ 
count taken of the profits of the prope r ties 
proved to have been in the 2nd 
defendant’s possession, such pro fils 
being treated as appurtenances and 
accretions to the properties, the right 
to a share in which has been de¬ 
clared in the plaintiff’s favour in the order 
of 1899. I would, therefore, call for 
findings on the following issues :— 

(1) What are the properties which 
have been in the 2nd defendant’s 
possession since the date of the suit 
up to the date when the plaintiff's 
share according to the decree was divided 
off and placed in his possession ? 

(2) What is the value of the net profits 
which have been so received by the 2nd 
defendant from the plaintiff’s share of the 
lands ? 

Time for submission of findings will be 
three months from the date of the receipt 
of records by the District Court and ten 
days will be allowed for objections. 

Napier, J.—I. agree. 


In compliance with the order contained 
in the above judgment the District Judge 
of Madura submitted findings on the said 
issues. 

Messrs. T. R. Venkatarama Sastri, 
M . S. Venkatarama Alyar and M. S. 
Vaidyanaiha Aiyar, for the Appellants. 

Messrs. T . R. Ramachandra Aiyar , T, 
S. Narayana Aiyar , T. S . Anantaratna 
Aiyar and T. L. Venkatarama Aiyar, for 
the Respondents. 

JUDGMENT. 

Oldfield, J. —The first issue remanded 
relates to the properties in the possession 
of 2nd defendant. Some attempt has been 
made to argue that certain properties, to be 
referred to as mortgaged items, have, 
since their delivery to plaintiff, to which 
reference will be made, been re-gained by 
2nd defendant, wholly or in part. But 
that rests only on references to allegations 
to that effect in the Subordinate Judge's 
order on Execution Petition No. 154 of 
1919 and Execution Appeal No. 194 of 1920 
on which no finding was reached, and is not 
supported by any evidence taken on the 
remand. 

In fact, there is no indication that this 
matter was ever submitted to the lower 
Court at the remand hearing or had been 
mentioned to the learned Judges, by whom 
the remand was ordered. Similarly, as re¬ 
gards the suggestion that some properties 
were for a time in the possession of the 
father of plaintiff and 2nd defendant 
after the institution of the suit. No other 
objection to the finding on the first issue 
remanded has been made. We, therefore, 

accept it. 

On the second issue remanded, relating 
to plaintiff’s share of the net profits received 
by 2nd defendant and to be accounted 
for by him from plaintiff’s share of the 
lands, or rather from the lands assigned 
to the latter, we have been unable to ascer¬ 
tain and the learned Vakils concerned 
cannot say how the total fouid 
payable to plaintiff has been reached. 
We, therefore, can only, with '.oe 
assistance of the materials now 
available and accepted by the loTrer 
Court, indicate the lines^ on which the 
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account must be taken. The 2nd defendant 
was in possession as manager of the family, 
until on the date of the plaint the joint 
family became divided and, a tenancy- 
in-commou replaced it; 2nd defendant 
continuing in possession as one of the co- 
tenants. It is, therefore, possible to say 
‘at once that he has .from the date of plaint 
(22nd .August 1895) been accountable 
for plaintiff’s share of the produce of 
all the lands with the exception, for the pre¬ 
sent of Survey Nos. 228-B (representing 
items Nos. 1 and 2), 233 (item No. 3) and 
items Nos. 4 to (>, because the special con¬ 
siderations applicable to these require 
separate treatment. 

The question is, next, whether plaintiff 
ir, entitled to interest on his share of 
th-» profits for each year from the 
lime when 2nd defendant received 
it. As a co-owuer in possession of the co- 
ownership property, he was, it may be 
conceded, a constructive trustee with re¬ 
ference to section 94 of the Trusts Act 
and was subject to the same liabilities as 
a trustee with reference to section 95. 
But it does not follow' that he is liable for 
interest on the profits. For it has not been 
shown how a trustee can ordinarily be so 
liable in the absence of any breach of trust 
established against him in the special cir¬ 
cumstances enumerated in section 23. 
There is no imputation on 2 nd defendant’s 
realization of profits as fraudulent or in¬ 
efficient ; and, when the suit might at any 
moment during the long period of its sus¬ 
pension have been resumed and it might 
have been necessary for 2nd defendant to 
produce the funds in his hand, we are not 
prepared to hold that he was bound by sec¬ 
tion 20 to invest them. Authority is, 
as my learned brother has shown, against 
the duty of a trustee ordinarily to 
pay interest on profits. We accordingly 
cannot hold 2nd defendant liable for 
it, and, takij g this view, we need 
not consider whether the learned 
Judges, in holding him liable for 
profits, not mesne profits, in tlie order 
of remand, intended, as has been argued 
before us, to deal with the matter. 

t 

Of the mortgaged properties. Survey No. 
233 (item No. 3) was subject to a simple 
mortgage and was, it has been found. 


throughout in 2nd defendant's possession, 
Survey No. 228-B ahd item Nos. 4 to 6 
were under usufructuary moil gage ar.d re¬ 
turned to his possession, only on his 
redeeming in 1908. The fact that 
he advanced the monies by which 
Survey No. 233 w'as retained under 
O. XXI, r. 89 and by which the 
other items just enumerated were 
regained for the family, cannot affect 
his right to profits after the payment. 
For it is clear from the lower Court's state¬ 
ments Nos. I and II, that the receipt of 
profits for previous years had placed 
sufficient family funds in his hands for these 
purposes and that no expenditure of 
his own money, in virtue of which 
he can claim any special right over 
the profits, took place. He must, 
therefore, account for the profits 
of these lands also, of Survey No. 233 from 
the date of plaint and of the others from 
the date of his regaining possession 
on redeeming ; but on these profits also no 
interest will be payable. 


As regards the properties last mentioned 

s having been subjected to usufructuary 
mortgage, and it would appear, since the 
rder to be next referred to is not explicit 
lIso in respect of others, the matter is 
omplicated by the fact that plaint 
md 7th defendant took delivery of their 
hares in execution of the 1st decree 
>assed by the Subordinate Court withou 
eimbuisii g 2nd defendant what he ha 
pent on redemption. In appeal 
district Judge held that they should have 
eimbursed him before doirg so at on 
20th February 1920, they deposited tie 
mioimt and retained possession, bater 
lowever, 2nd defeedent in Execution 
Appeal No. 194 of 1920 obtained from tie 
Subordinate Court an order directing ia>- 

nent by them of profits for the properties 

; 0 r the period, during which their posses¬ 
sion was 

injustifiable before his reimbursement. It 
s argued that this order became final and 
hat 2nd defendant must be allowed to re¬ 
am the amount paid under it wAnou 
efereitce to his liability it the general ac- 
:oimt which is now beii g taken- ™s 

<n6l sustainabie. It .is clear tl at the* VP 
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■The appeal is adjourned for y days in 
order that the practitioners concerned may 
consider the preparation of an account on 
these lines. 

Venkatasubba Rao, T.— I am of the same 
opinion, and I should like to state my 


ordinate Court was dealing in its order 
only with the matter immediately before 
it, the 2nd defendant’s right to restitu¬ 
tion of profits in connection with the lower 
Appellate Court’s alteration in its decree, 
not with any general or final account. 
In fact, the right to such an account had 
been disallowed by the lower Appellate 
Court in paragraph 3 of its judgment and 
this disallowance was the subject of the 
appeal to this Court. Second defendant must, 
therefore, refund to plaintiff and 7th 
defendant what they paid him by credit 
in the account to be taken. 

The remaining question is, whether 2nd 
defendant is entitled to interest on the 
amounts paid by him under O. XXI, 
r. 89 and for redemption. As the payment 
must be regarded as made from the family 
funds in his hands, the decision must be 
in the negative. His claim to interest 
at 9 per cent, on Rs. 271-0-6 paid under 
9 . XXI, r. 89 would in any case be ex¬ 
cessive, since the debt was outstanding 
at 6 per cent, only, having been merged 
in a decree. 

The foregoing deals with the objections 
to the lower Appellate Court’s findings 
so far as they have been pressed. In 
accordance with it plaintiff (and the same 
will apply to 7th defendant, when his claim 
is put forward) will be entitled to (1) his 
share of the profits as ascertained is 
statements, (i), (ii), and (iii) from the 
date of plaint on all the items 
assigned to him, except survey 
No. 228 B, and items Nos. 4, 5, 6 

and on them from and including the crop 
season of October 1908, (2) credit for half 
the amouatpaid by him and 7th defendant 
under the order in Execution Appeal No. 
194 of 1920. There will be no interest on 
(1) for the reasons already given or, on (2) 

because it represents profits which plaintiff 
took prematurely and which would not 
have carried interest, if they had been 
realised by 2nd defendant. Similarly, the 
amounts expended by 2nd defendant under 
XXI, r. 39, and on redemption carry 
no *nt e rest. They and their share of them 
repaid by plaintiff and 7th defendant 
can, therefore, be left out of the account, 

2nd defendant retaining the aruouut of 
that repayment. 


reasons for holding that the 2nd defendant 
is not liable for interest. % 

On behalf of the plaintiff it is argued 
that the 2nd defendant stood in a fiduciary 
relation to him and would, therefore, be 
liable to pay interest upon the rents 
received from the lauds. 

In the first place, I am not satisfied that 
there is any fiduciary relation between the 
plaintiff and the 2nd defendant. After the 
interlocu’ory order of 1899 it is no doubt 
conceded that the parties became ten ant s- 
in-common with reference to the proper¬ 
ties in question. But we have not been 
referred to any authority in support of the 
proposition that the 2nd defendant stood 
in any fiduciary relation to the plaintiff. 

The decision in Kennedy v. De Trafford 
(5) is the other way. Action was brought 
against the mortgagees of some property 
to set aside a sale made by them under 
the power of sale contained in their 
mortgage-deed. The propety mortgaged 
was held by two persons tenants-in- 
common. They were co-owners, each 
possessing an undivided mo ety. 
The mortgagees gave notice that 
unless the parties paid off the mortgage 
the former would be prepared to sell the 
property at a price which would realise 
principal, interest and costs, and finally 
one of the mortgagors became the pur¬ 
chaser. The sale was impeached by the 
representative of the other mortgagor on 
the ground that it was made to a person 
who was incapable of buying the proj erty 
because he was in a fiduciary relation. 
Eord II-rschell observed: "But then it is 
said the mere fact that Kennedy was co¬ 
owner with Dodson of this property creates 

such relationship between them that the 
one co-owner could not take this property 
and hold it for himself, but that the other 
co-owner is entitled on equitable grounds 
to have it declared that the benefit of one 
half of that purchase should be his. lly 

- ( 5 ) 1 ** 97 ) A. C. 1801 60 I/. J. Cb, .,131 70 I/. T. 

427J 45 W. R. 671* 
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Lords, no authority has been cited in 
support of such a proposition/* 

In the Court of Appeal* Lindley, L. J., 
made the following observation in regard 
to this contention by the plaintiff, the 
co-tenant:—“We are asked to say, and 
tlie point is an important one, that one of 
several tenants-in-common cannot get in 
for his own benefit an outstanding encum 
brance, or an outstanding estate, or cannot 
be treated as otherwise than as ; fiduciary 
owner standing in some fiduciary relation 
to hisco-tenant. As a general proposition 
that appears to me not to be the law of 
England." 

Even assuming that there wasa fiduciary 
relation, is the 2nd defendant liable for 
interest upon the rents of the lands in his 
possession? In Blogg v. Johnson (6) Lord 
Chelmsford, L. C., stated that generally 
interest cannot be recovered upon the 


Macartney v. Blackwood (8), which is re¬ 
ferred to in the judgment of Stirling, J., 
i > also an authority for the proposition that 
when the sale is set aside interest on the 
rents is not allowed. 

In Halsburry’s Laws of England, Vol. 
23 at page 191 a statement of law is made 
to the same effect. 

Interest was, no doubt, charged on arrears 
in some cases as Melland v. Gray (9) and 
Gilroy v. Stephen (10) but it seems to me 
that the cases fall, in the words of Lord 
Chelmsford, L. C., in Blogg v. Johnson (6), 
within the range of another principle of 
equity that where an executor or a trustee 
unnecessarily detains money in his hand 
which he ovght either to have invested 
or to have paid over to the person 
entitled to it, he will have to 
pay interest for it. The Lord Chancellor 
observes: “Where money is thus im¬ 


arrears of income. Several cases are referred 
to in the judgment and the rule is said 
to be t.:e established rule of the 
Court which, however, is only general 
not inflexible. 

In Silkstone and Haigh Moore Coal Co. 
v. Edey (y) it was held that upon the set¬ 
ting aside of a sale by a trustee of a trust 
property to himself and the reconveyance 
of the p opertyto the beneficiaries it isr.ot 
the practice of the Court to charge the 
trustee with interest on the rents and 
profits received by him since the date of 
the sale. 

Lew in states the law thus relating to the 
right of the beneficiary to have the prop¬ 
erty reconveyed to him : “ The cestique 

trust, if he chooses it, may have the spe ¬ 
cific estate reconveyed to him by the trustee 
or where the trustee has sold it with notice, 
bv the parties who purchased the cestique 
trust 0:1 tAe one hand paying the 


properly retained, it appears to . me 
to be immaterial how the sum has arisen, 
whether from a legacy or a distributive 
share, or a residue, or the arrears of incdir.e. 
In the latter case the claim for interest 
is not m?de on account of arrears, but 
for the improper keeping back of a sum 
of money, from whatever source derived, 
which the executor or the trustee ought 


0 have paid over.” 

As my learned brother has pointed out; 
: cannot be said in this case that the 2nd 
efendant was bound to invest the plo¬ 
ts. The plaintiff had the conduct of the 
lit and it is quite open to him at any 
loment to ask for possession of the prop- 
ties for an account of the profits and^ for 
lyment to him of the sum ascertained 
/be due. The delay is not attributable 
lely to the 2nd defendant, and the plaintiff 

is failed to show any ground for ma ing 


price at which the trustee bought with in¬ 
terest at 4 per cent, and the trustee or pur- 
ch iser on the other accounting for the 
profits of the estate but not with interest.” 

Stirling. J., in the case referred to above, 
Silkstone 6* Haigh Moore Coal Co. v. Edey (7} 
appr ives of the statement of the law in 

44 Lewin on Trusts.” 

(6) (1867) 2 Ch. 2251 36 I,. J. Ch. 859; 16 L. T. 
306; 15 w - R - 626 * 

{7) (r900) 1 Ch. 167; 69 h. J. Ch. 73; 48 W. R. 

137 -___ 

' *Sa (1896) I Ch. 783 I-Erf.L 


The appeal coming on f or final hearing 

the Court delivered the following 

JUDGMENT.— The account called 
fnr at the previous hearing has now 
h filed by the learned Vakil on 
behalf ^ of the plaintiff (appellant). 

8 881 ! J&SfRS «*» >• * 

t.T' ,K ll 

W. R. 741* 
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One objection made to it is that he 
has wrongly included Rs. 107-4-8 a? 
interest at 6 per cent, on Es. 858-5-2 
from 20th February 1920 to 23rd 
February 1922. This, he concedes, is 
not Justified by anything in our judgment. 
The item of Es. 107-4-8 must, therefore, he 
omitted. The learned Vakils on both sides 
have now agreed that on the account 
Rs. 2,976-5-2 should he taker, fs the 
amount due. The decree in Second Appeal 
will, therefore, be drawn up in accordance 
with the foregoing. Further teims of the 
decree, in so far as they involve modifca¬ 
tion of the decree of the Subordinate Judge 
as modified by the District Judge, will he 
in accordance with the statement which 
has been filed by the appellant's Yfkil 
and agreed to in open Court by the Vakils 
for the respondents, iiclvciig 11c ;11 
defendant. 

The appellant will have his cesls fj ( ir 11 e 
ist respondent on Es. 2,976-5-2 llem < \ 1 t 
In respect of which he has succeeded in 11.is 
Court as well as in the low er Con Is. 

V. N. V. 

z. K. Decree modified. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 29 of 1923. 

March 16, 1923. 

Present Mr. Dalai, A. J. C. 
BINDESB.RI PANDF, and another— 

D EFEND A NTS—App E LEA NTS 
versus 

SHHO RATAn P-^RDE—Plaintiff- 

Respondents. 

Appeal, second—Finding based on inferences 
rom documents, whether one of fact. 

A finding based on inferences to be derived 
bom documentary evidence is a findirg of fact 
end cannot be distuibed in second appeal, 
[p. 8xi, col. 2.] 

Lachman Lai v. Kanhaya Lcl, 22 C. £09: 
22 I. A. 5x1 6 Sar. P. C. J. 558; 11 Ind. Dec. 
(NS.) 405 (P.C.), followed. 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 20th Noveml cr 
1922, upholding the decree of the Munsif, 
Fyzabad, doted the 17th August 1922. 

Mr. Wasi Hasan, for the Appellants. 


JUrGMENT.-In my opinion no point 
of law arises in this appeal. The question at 
issue inhotl tic lower courts was, whether 
one Er m Dayal wr s feint with his two 
brothers at the lime of bis death or separate 
from them. In case of separation his 
widow, Mtisatnma Ra.dha, would he a. life 
holder r nd the plaintiff would be entitled 
to the reversion of Earn Dayal's estate 
from the date of the widow's death' in 
the otl cr case of jointness there will be 
adverse possession of Minammat Radba 
with full ownership oftc-r the period tf 
limitation. In these circv.mstfnc.es, thb 
gift by her to the defendants would be 

valid. 

After vcTy careful consideration of both 
oral and documentary evidence, tie two 
lower Courts decided that Earn Dayal 
was separate from ids brothers. In arriv¬ 
ing at that conclusion th.evhnd to consider 
the effect of documentary evidence. On 
the mere ground that documents had 
to be examined to arrive at a conclusion, 
it is argued here that the issues in the 
lower Court necessitated, consideration of 
documents and were, therefore, issues of 
law. I refuse to accept this position. 

The guiding principle has been very clearly 
laid down by tl eir Lordships of the Privv 
council in Lachman Lai v. Kanhaya Lai 

fih Thev observed: *' It was argued 

• » » 

for the appellant that, as tl is evidei.ee to 
an important extent consists 01 writings, 
the ordinary rule that this Board will 
not disturb the judgment of both Courts 
onfacts docs not apply. Their Lordships 
cannot accept this view. The question 

is not one of construction of one or more 
deeds, which would he a question of law, 
but is a question as to the effect to be 
given to decrees, lenses, and other 

documents as evidence of the f c ct of adop¬ 
tion, and all its consequences.” A finding 
based cn inferences to be derived from 
documentary evidence is a. finding of fact. 
This Court cannot disturb the concurrent 
finding of the two lower Courts that Ram 
Dayal was separate from bis brother c r 
the time of his death. The other finding 
of fc.ct was that Musa mmat Radb; w\ -> 
not full owner of the property by virtue 

(1) 22 C. 609522 I. A. 51; 6 Sar. J-.C.J. 55C; 

11 Ind. Dec. (n.s. ) .505 (P.C ), 



812 INDIAN 

HUSSAIN SAHIB V, BAMMAD SAHBB. 

of f* family settlement. Those two findings 
of fact were sufficient to entitle the plaintiff 
to a decree. The ground of appeal, No. 5 
is not correct, the learned Judge of the 
lower Appellate Court has not ignored the 
positive evidence and not proceeded on 
surmises. 

It is true that the lower Court has over¬ 
looked the defence contention that the 
plaintiff consented to the gift by Musammat 
Rodlia. This allegation is so devoid cf 
foundation that very like!}* it .was not 
preyed during arguments before the learn¬ 
ed District Judge. The Court is so fully 
justified in refusing to accept the testi¬ 
mony of an attesting witness that plaintiff 
was present at the time of the execution 
of tiie deed. 

I dimiss the appeal under O. Xlyl, r. 
it. 

7.. k. Appeal dismissed. 


MADRAS HIGH COURT. 

Ovii, Revision petition No. 861 of 1920. 

March 27. 1922. 

Present :—Mr. Justice Spencer. 

HUSSAI N SAIil B— Petitioner 

versus 


HA MM AD SAHRB and others— 

Respondents. 

Mesne profits—Preliminary decree—Negation 
ot omission of profits—Commissioner appointed 
to ascertain profits — Remedy — Revision—Appeal 
— Appointment of Commissioner—Method of 
challenging correctness of order—Appeal against 
final decree — Revision against interlocutory order. 

If the right to mesne profits is negatived in 
the preliminary decree and no appeal is preferred 
against the order disallowing them the question 
cannot be raised again at the stage of passing the 
final d ecrec, but if the omission to provide for the 
mesne profits in the preliminary decree is due 
to inadvertence, the question cannot be treated 
lobe finally concluded up till the passing of the 
final decree. 

Gulusum Bivi v. .Ihmadsa Rowther, 51 Ind. 
Cas. 1 4 u i A - M. 296; y h. W. 5 ji; (1919) M. W. N. 

g:' j, doubted. 

Where a pre’iminary decree omits by inadver¬ 
tence to provide lor mesne profits and later 011a 
Commissioner is appointed to ascertain the same, 
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whether the order of his appointment is ccrrect, 
or incorrect, the proper method of chalien ing 
it is not a revision but an appeal agaii st the 
final decree. * 

Gulusam Bivi v. Ahmads a Rowther, 51 Ind. 
Cas. 140; 42 M. 29C; 9 Io W. 541; (1919) M. W.N. 
284, doubted. 

Petition, under section 115 of Act V 
of 1908, praying the High Court to revise 
an order of the Court of the • District 
Judge, South Canara, dated the 23rd July 
1920, in I. A. No. 12 cf 1920 in 0 . S. ho, 
6 of 1910. 

Mr. Si la ra ma Rao, for the Petitioner. 

Mr. K. Y. Adiga, for the Respondents. 


JUDGMENT. —The appellant relies on 
Gulusam Bivi v. Ahntadsa Rowther (1) 
as an authority for saying that mesne pro¬ 
fits cannot be awarded in the final decree 
if there has been no direction in the pre¬ 
liminary decree either setting mesne pro¬ 
fits or ordering an enquiry into mesne pro¬ 
fits. 


If the plaintiff’s right to mesne profits 
is negatived in the preliminary decree 
and no appeal is preferred against the order 
disallowing them, it is obvious that he 
cannot raise the question again at the stage 
of passing the final decree; but if there is 
a prayer in the plaint (as here) for mesne 
profits and the omission to provide for them 
in the preliminary decree is due to inad¬ 
vertence (as appears to be the case here), 
I ca nnot see why up till the passing of the 
final decree the matter of me c ne profits 
should be deemed to be . finally 
concluded. There is a decision in Civil 
Miscellaneous Sea nd Appei 1 No. 4^ 
of 1019 \Ramaswami Aiyar v. 
ramania Aiyar (2)] of another Bench 
which seems to hold differently from 
Gulusam Bivi v. Ahntadsa # Rowther 
(1) and if that was the only point before 
me I should feel inclined to refer this 
civil revision petition to a Bench with a 
view to the correctness of the decision 

in Gulusam Bivi v. Ahntadsa Rowther (1) 
being considered by a Bull Bench. . ; 

In this case the decree, as amended by 
the High Court in appeal, directed the 
taking of accounts and respondent s Vakil 


(1) 51 Ind. Cas. 140; 42 M. 296; 9 w * 54*1 

( 19 * 9 ) H. W. N. 284; r 1 

1 (2) 74 Ind. Cas.804; 16 E. W. 2971 43 M. I#. J. 

4 ° 6 . . ‘ "• ' 1 • ' 


Vol. 74) 


INDIAN CASES. 


8i3 


DWARE A V . IDU. 

** • » •• » 

states that the accounts will show the pro 
fits arising from immoveable properties 
belonging to the joint family as well as the 
profits derived from the family trade, and 
that if it turns out that the profits on the 
lands are kept apart end are not ascertain¬ 
able from an examination of the accounts 
he will be content with what is found to 
be due to him on the basis of the accounts. 

Be this as it may, I can find no reason 
to interfere at this stage in revision with 
the lower Court’s order directing the 
Commissioner to ascertain mesne profits 
also, as the final decree (if it is found to 
include a sum for mesne profits apart from 
the sum due upon taking of accounts) will 
be open to regular appeal, and that will 
be the appropriate method of challenging 
the correctness of interlocutory orders 
made in the course of trial. The civil 
revision petition is dismissed with costs. 

V. N. V. 

s. d. Petition dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 22 of 1923. 

M vrcli 29, 1923. 

Present: —Mr. Dalai, A. J. C. 

D \V A RKA— Plaintiff —Applicant 

versus 

IDU—D EFE NDANT— OPPOSl TE PARTY . 

Promissory-note, suit based on — Promissory- 
note inadmissible in evidence — Plaintiff, whether 
can prove loan. 

Where a loan is evidenced by u promissory- 
note and the creditor sues the debtor on tlu* 
basis of the promissory-note but the promissory- 
note is held to be inadmissible in evidence, the 
plaintiff should be allowed an opportunity to 
prove the loan by other evidence. 

Bachu Lai v. Kandhal Lai, o O. C. id. 
Ram Sarup v. Jasoda Kunwur, 13 Iud. Cas. » 

34 A. 1 58; 9 A. I,. J. 72, relied on 

Appeal against a decree of the Subordi¬ 
nate Judge, Bahraich, dated the 14th Nov¬ 
ember 1922. 

Mr. Girja Saran Lai, for the Applicant. 

Mr. H. Husain,i or the Opposite Party. 

JUDGMENT.— The Small Cause Court of 
B.ihraich dismissed a suit for a loan based 
0:1 a promissory-note because the documci t 
was not stamped and in consequence 
inadmissible in evidence. The learned 


Judge observed: “ As the basis of this 
suit is the promissory-note which has 
beer impounded the plaintiff’s suit fails 
and is dismissed with costs.” 

The plaintiff has come here in revision 
on two grounds: (1) that the document 
was not a promissory-note but a cash memo, 
which did not require to be stamped, and (2) 
that the Judge of the lower Court ought to 
have given him an opportunity of proving 
the debt independently of the promissory- 
note. 

There is no substance in the first grour d 
of appeal. It is true that the document 
is not before this Court as it has teen im¬ 
pounded and sent to the Collector of Bah¬ 
raich for necessary action. The plaintiff 
himself, however, calls it a promissory-note 
(ruqqaindul talab) and the defence of a cash 
note i> obviously an after-thought. The ap¬ 
plication must, however,succeeo on the se¬ 
cond ground. The suit was, 110 doubt, 
based on the promissory-n. te but it was not 
stated in the plaint that tire promissory- 
note vvas the only evidence of the loan. The 
main allegation was that the defendant 
b jrrowed Rs. no iuenshfrom the plaintiff. 
It was states that the lorn, was evidenced by 
a pro mis.', or y-note (zaric lain ir ruqqa ittdul 
talab). There were two distinct actions 
t tough contemporaneoi s. one cf the Joan 
and the other of a promissory n< te. '] Uie 
is a ruling <4 this C< nrt in Bachu Lai v. 
Kandliai Lai (1) i fav< m of t e plan tiff. 
There the plaintiff failed to pi< \e ti <_• ext¬ 
ern ion of the pro 1 issor>-note tut this Court 
lr*ld that a decree n.ay be pa sea in such a 
case for the am unt win- h is proved to 
have been !c ,t. A Bench of the Allal abad 
High Co *rt consisti g of the Chief Just.ce 
and Judge Ba eiji entered into an elabo¬ 
rate examination of the case-law on il c 
subject in Ram Sarup w Jasoda Kunwar 
(2). That was a ase similar to the pre¬ 
sent where when the promissory-note was 
produced it was found to be inadmissible 
in evidence for want of y>roper cancel¬ 
lation of the stamp. The learned Judge 
held that even where the loan and the 
pro note were contemporaneous thepluim- 
iif should 1 c allowed an opportunity to 


(r) 6 O. C. 16. 

(2) 13 Inch Cas. 138; 34 A. 15S; 9 


7- 


A b. j. 
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prove the loan where the pro-note is not 
admissible in evidence. Cases of the Cal- 

, 1T% 1 v *'- V A CUiy. 

1 1 i. 1 ' * . M m . • . • JUDGMENT. —This is an application in 

thit ruling m support of the proposition revision, arising out of a suit for damages 

that in a case like the present the plaintiff f or nondelivery of part of a consignment 

m iv be allowed to sue for money lent mde- made over to the Railway at Howrah for 

peadently of the promissorv-note. tmn^nnrf n O r\ rtf AA- 


[192$ 

Messrs. Daniodar Das and Sri Krishna 
Mehra, for the Opposite Party. 


peadently of the promissory-note. 

In the present case it appears from the 
pleadings that the plaintiff lias evidence 
other than the promissjry-note in support 


^ » x. * vv/ C4 m XAVTr^au au* 

transport to Allahabad. Three casks of co- 
coanut oil were alleged to have been sent. 
Out of these only two were delivered 
at Allahabad and one cask was not delivered. 


of the loan. He is entitled to produce such Hence the present suit. 

*1 _ T _ J _ _ ! 1 A 1 .1 f i. 1 ^ Plio r\ AA /\n/4 A/1 
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evidence. I set aside the decree of the 
lower Court and remand the suit to it 
for trial and decision alter determination 
of the issues whether the loan of Rs. 110 
was or was not made by the plaintiff to 
tiie defendant and what the rate of interest 
was. Costs here and heretofore shall 
abide the result, 
z. K. 


ALLAHABAD HIGH COURT. 

Civil. Revision No. 34 of 1923. 

April 27, 1923. 

Present:—"Mir. Justi e Gokul Prasad. 
EAST INDIAN RAILWAY —Defendant 

- Applicant 
vers us 

Firm MAKHANLAL-BINDESRI PRASAD 
—Plaintiff—Opposite Party. 

Railways Act (IX of 1890), s. 77—Sftor* de¬ 
livery—Risk Note, Form B-" Loss' , proof of. 

Iti a suit for compensation for short delivery 
the Railway are not entitled to set up the Risk 
Note Form B, unless it is shown that the loss was 
due to a theft from a running train or some such 
cause. The plaintiff cannot be asked to prove 
that the loss was due to any fault on 
the part of the Railway Company, unless and 
until the Railway have set up and proved that 
the loss has occurred. 

Secretary of State for India hi Council v. 
Jiwan and Abdullah, 71 Iud. Cas. 609; 21 A. L. 
j. 220; .,5 A. 380: (1923) A. I. R. (A) 426 and East 
Indian Railway Co. v. Kishcn Lal-Tirkhamal, 
73 In A. Cas. 986; 21 A. L. J. 438; 9 O. & A. L. R. 

S3* M5 A. 53p. relied on. 

Civil revision against an order of tlie. 
Judge of the Court of Small Causes at 
Allahabad, dated the 15th January 1923. 

Mr. Ladli Prasad Zutshi, for the Appli¬ 
cant. 


-—■ V WVit l>| 

The defence pleaded by the Railway 
Company was that section 77 of the Railways 
Act, lx of 1890, and the Risk Note which 
was in Form B barred the suit. 

Iu two cases of this Court it has been held 
that in cases of short deliveries like this the 
Railway are not entitled to setup the Risk 
Note unless it was shown that the less of the 
cask was due to a theft from a running train 
cr some such cause. This case was tried in 
the Small Cause Court, and the view taken 
by the learned Judge of the Court below 

was that the plaintiffs had distinctly stated 

that their case was one of non-delivery. 
The defendant Railway Company did not in 
the present case even attempt to prove that 
the goods had been lost as aforesaid, and 
it is only after they had done so that the 
plaintiffs could be asked to prove that the loss 
was due to any fault of the Railway Company 
which would make them liable. The * e / ‘jy 1 ?'’ 
ed Judge has referred to several cases. This 
view, however, was taken in the case 0 
Secretary of State for India in Council V. 
Jiwan and Abdullah (1) and in the unre- 
portcda.se in Civil Revision No. 23 of 19 3 .^ 
decide i so recently as the 13th o P 
1923 by Mr. Justice Daniels. I am an tu 
accord with these two decisions, 
necessary to go into the cas^ 
other Courts. I dismiss this app 

re M Si A C A With ^Application dismissed. 

(1) 71 Ind^Cas. 6091.21 A. I,. J .220145 A. 3801 
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PAI/TI V. NIRDHAN GOPK. 

PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECREE No. 

783 OF 1921. 

July 13, 1923. 

Present: —Mr. Justice Dass and 

Mr. Justice Ross. 

Musamma PAI/TI and others—■ 
Plaintiffs- Appellants 

versus 

NIRDHAN GOPB and others—• 
Defendants- Respondents. 

Hindu Widow’s Re marriage Act (X V of 1856), 
5. 5— Re-marriage, effect of — Widow, whether loses 
right of succession to son’s property. 

A Hindu widow does not, by her re-marriage, 
lose her right of succession to the property of her 
son. 

Akora Sulh v. Boreani, 11 W. R. 82 * 2 B. L. 
R. (A. C. J.) 199; 4 Mad. Jur. 286; 1 Ind. Dec, 
(N. s.) 781, followed. 

Sheobaran Mahto v. Bhogea, 46 Ind. Cas. 8841 
3 P. L. J. 639, distinguished. 

Basappa v. Rayava, 29 B. 91 | 6 Bom. L. R. 
779 (F. B.), Chamar Haru Dalmel v. Kashi, 26 
B. 388; 4 Bom. L. R. 73. Lakshmana Sasamallo v. 
Siva Sasamallayani, 28 M. 425; 15 M. I. J. 245, 
referred to. 

Appeal from a decision of the District 
Judge Darbhanga, dated the 12th Janu¬ 
ary 1921, reversing a decision of the Munsif, 
Second Court, Dnrbhanca. 

Mr. S. C. Milter, for the Appellants. 
Mr. J. P. S J > n gh for Mr. L. K. Jha, for 
the Respondents. 

JUDGMENT. 

Das, J.— This appeal arises out of 0 suit 
inst mted by the respondents for re¬ 
covery of certain bn:ls specified in the 
plaint. 

The plaintiffs are the sons of one Ehatu 
and grandsons of one Khortar.. The defend¬ 
ant No. r was the widow of Paltu, the other 
son of Khartar. The case of the plaintiffs 
is that the family was joint and that, upon 
the death of Bliatu and Paltu, the 
plaintiffs and Sarjug, who was the 
son of Paltu, were in joint possession 
of the disputed properties as mem¬ 
ber's of a joint Mitakhshar . family. 
Sariug is now dead an 1 the plaintiffs claim 
that they are entitled to succeed to the 
properties by right of survivorship. The 
defendant No. 1 is the mother of Sarjug. 
Her case is that her husband, Paltu, was 
separated from Bhatu and that Sarjug, her 
'Dn, was at no time joint with the plaintiffs. 
Her case accordingly is that she is entitled 


to succeed to the properties which were 
of her son Sarjug as the mother and heiress 
of Sarjug. 

The Court of first instance found that 
Bliatu separated from his father Khar tar, 
that Sarjug was separate from the plaintiffs* 
that the properties in dispute belonged to 
Sarjug, and that, accordingly, defendant 
No. 1 asthe mother of Sarjug was entitled 
to succeed to the properties which were 
of Sarj ug. 

The learned District Judge in appeal has 
not gone into the question whether 
the family was joint or sepaiate, but he has 
allowed the appeal on another ground, that 
ground being that defendant No. 1 having 
re-married defendant No. 2 was excluded 
from succession by operation of section 2 
of the Hindu Widow's Re-marriage Act. 
The learned _ Judge relied upon a 
decision of this Court in Sheobaran Mahto 
v. Bhogea fi). 

The case upon which the learned Judge 
relies does not apply to the facts of the 
present case. That was a case where the 
re-marriage took place after the property 
had vested in the mother. Jnthe present 
case the question is not whether the defend¬ 
ant No. 1 should be divested of property 
which had already vested in her but whe- 
ther she loses the right of succession to 


the property of her .son by her 
riage. Ti.e exact point was 


re-mar- 

decided 


by the Calcutta High Court in the- case 
of A ho a Sulh v. Boreani Sir Barnes 


Peacock delivering the judgment of the 
Court said as follows: — 


The object of the Act was to remove 
all legal obstacles to the- marriage of 
Hindu widows. Looking to the words of 
section 2, I am of opinion that it was not 
the intention of the Legislature to deprive 
a Hindu widow, upon her re-marriage, 
of any right or interest which she had not 
at the time of her re-marriage/' After 
quoting the words of the sectiou the learned 
Chief Justice proceeds to sav as follows 
“ In the present case, at the time of her 
re-marriage, the property belonged to her 
son. and she had no right or interest in that 
property. It came to her by inheritance 
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•Join her son, who died after her re-marriage. 

If the son had pleased, lie might have, given 
the property to his mother, notwithstanding 
her re-marriage. At the time of her re¬ 
marriage, she had no interest in her deceased 
husband's property, by inheritance to her 
luisbmd, or to his lineal successors. It 
could not, therefore, cease or determine 
upon her ic-marriage; and if she had died 
at the time when she re-married, the prop¬ 
erty would never have descended to her/’ 

The learned Chief Justice thought that the 
case fell wit in the rule laid flown in section 
5 of the Act and not within the excep¬ 
tions in tiie three) preceding sections. 

Tiiis case was decided in 186S and the de¬ 
cision has stood unquestioned for over 
fifty years. The decision has been repeated¬ 
ly followed in the different High Courts. 

It was followed ; n TO02 in the case of Chantar 
Ham Daltnel v. Kashi (3). It was again 
followed by the hull Bench of the Bom¬ 
bay High Court in Basappnv. Rayava (4). 

Sir Lawrence Jenkins delivering the judg¬ 
ment of the Full Bench said as follows:— 

“ Whatever might have been my view 
had the matter been uncovered by autho¬ 
rity, it would, in my opinion, be wrong to 
disregard a rule affecting rights of property 
established as far back as 1868 by the de¬ 
cision of a Full Bench of the Calcutta High 
Court in Akora Suth v. Bereanl (2).” 

It was again followed by the Madras High 
Court in the case of Lakshtmna Sasxmallo 
v. Siva Sasatuxllayani (5). 

I11 my view it is quite impossible f or us 
to disregard the decision of the Calcutta 
High Court in Akora Sulk v. Bor cant (2) 
especially as the authority of that deci¬ 
sion has never been questioned in any Couit. 

I would accordingly allow this appeal, 
set aside the judgment and decree of the 
learned District Judge and remand the 
case to that Court for disposal <.f the other 
points which are raise 1 iu the ease. 

The appellants are entitled to the costs 
of this appeal. The costs incurred in the 
Courts below will abide the result and will 
be disposed of by the learned Judge. 

ROSS, J.—I agree. 

k. s. d. Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeal 
No. 8 of 1923. 

April 11, 1923. 

Present:— Mr. Dalai, A. J. C. 
MATHURA SINGH —Decree-holder— 

Appellant 
versus ... 

•KANDHAI PATHAK —Judgment-debtor 

—Respondent. 

Limitation Act (IX of 1908), Sch. I, Art. 182 
(5) — E xecution of decree — Application to summon 
necessary witness, whether step-in-aid of execu¬ 
tion. 

A written application by a decree-holder for 
the summoning of a necessary witness in exe¬ 
cution proceedings has the effect to further 
the proceedings/and is, therefore, an application 
to take a step-in-aid of execution within the 
meaning of clause (5) of Article 182 of Schedule 
I to the Limitation Act. [p. 817, col. 2.] 

Juggi Lai v. Ganga Prasad, 10 Ind. Cas. 182} 
14 O. C. 124, Manna Lai v. Sardar Singh, 43 
Ind. Cas. 342; 20 O. C. 332, distinguished. 

Muhammad Siddiq Khan v. Misri Lai, 64 
Ind. Cas. 524; 19 A. L. J. 843; (1922) A. I. R. (A.) 
432, relied on. 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 30th October 
1922, upholding the order of the Subordinate 
Judge, Fyzabad, dated the 12th August 
1922. • 

Mr .Rudra Datta Sinlia, forthe Appellant. 


(3) 2O B. 3&&; 4 Bom. L. R. 73. 

(4) 29 B. 91; 6 Bom. L. 11 . 779 (F. B.). 
D) 28 M.425; 15 M. L. J. 245. 


JUDGMENT.— The decree-holder, who 
is now represented by the appellant, his 
5 t: es,or-in-interest, applied for executioi. 
of his decree on 6th May 1922. The decree 
was passed on 16th February 1915 a . nc * 

the list previous application for execution 
was nude on 19th June 1917* that is 
years prior to the date of the present appli¬ 
cation. The decree-holder, however, sought 

to bring his present application within 
time on the ground, that on 2nd July I 9 X 9 » 
during the previous execution proceedings 
he put in an application, to summon the 
Pat war i. The property being ancestral, exe¬ 
cution proceedings were transferred to the 
Collector for sale of ancestral property 
and he returned the record to the Civil 
Court for rectification of the area of the 
property to be sold. For this purpose 
the decree-holder had to summon the lal- 
wari. It was a written application put 
in by the decree-holder. In a case like 
the present, the period of limitation lor 
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the execution of a decree isthree yearsfrom it had been asked to do in a previous peti- 
the date of applying in accordance with tion lodged three months earlier. These 
law to the proper Court for execution or circumstances are totally distinct from the 
to take some step-in-aid of execution of ' circumstances of the present case where 
the decree. It is clear from the wording the decree-holder relies on a written appli* 
o: Art. 182 0? Schedule I of the Limita- cation for the summoning of a necessary 
tion Act that it is not the application for witness, the Pat war i. Without such an 

execution alone which saves limitation, application the Court would not have sum - 

Any other application which may he taken moned the Patwan and there would have 


to be a step-in-aid of execution will also 
start a fresh period of limitation so loi g 
as the execution is not barred under section 
48 of the Code of Civil Procedure. '1 he 
decree s night to be executed was passed 
in 1915, so the present application w; s 
made within 12 years of its date. Both 
the lower Courts relied upon two decisions 


been no means to rectify the. area 
of the property to be sold as required by 
the Collector. On facts similar to those of 
the present case. Mr. Justice Banerji, 
in delivering the judgment of the Court in 

Muhammad Siddiq Khan v. Misri Lai (3), 
held that such an application had the effect 
to further execution proceedings and was, 


me iu wci vuuito * ~ ---7 - — . . . 1 , 

of this Court in coming to the conclusion therefore, an application . to take a step- 

. . 1 4 • . . i ! . . i. . 4 -U P/7V1/* In -O 1 A f a Vnr'llf 1 Atl Tt is the omnion of 


that the application to summon the Paiic ari 
was not a step-in-aid of execution. In 
my opinion both those rulings are dis¬ 
tinguishable [Juggi Lnl v - Ganga Prasad 

(1) and Manna Lai v. Sardar Singh, 

(2) .] In both those cases the decree-holder 
had only orally asked the Court to do some¬ 
thing for which he had applied by petition 
before. In such a case it was held by this 

Court that the oral application did not 
amount to a fresh application in aid of 
execution. As an instance, this Court 
refused to agree with the opinion of the 
C’.lcutta High Court that even a deposit 
of process-fee to summon a witness amount¬ 
ed to a step-in-aid of execution. This is 
a reasonable view to take, because the 
deposit of process-fee is merely to help 
an application for summonirg o) the wit¬ 
ness and cannot start a fresh period 
of limitation. As rightly observed by 
the learned Judge (now, Mi r . Justice 
Lindsay) . “ I am unable to see why 

a fresh application or request made 
to the Court by way of jogging 
the Court's memory or repeating a prayer 
which had already been made should he 
held to be an application to the Con it to 
take steps-in-aid of execution. In the 
case before that Judge, the Trial Court 
when orally addressed by the decree-holt er 
was not asked to do anything more the 11 


in-a id of execution. It is the opinion of 
a Judge of great experience and is in accord 
with the language of Art.^ 182. In my 
opinion the decree-holder’s application 
of 6th May 1922 was within time. 

I set aside the orders of the two lower 
Courts and direct that the application 
for execution shall be proceeded with by 
the Executing Court according to law. 
The appellant shall receive costs of this 
Court and of the lov er Appellate Court. 

This decree is passed ex parte as ti e re¬ 
spondent did not appear though he was 

duly served twice. 

z K Orders set aside . 

( 3 ) 6.| Iml. Cas. 524; 19 A. T-. J 843; (r<>2*) 

A. I. R. (A.) .132. 


ALLAHABAD 

Execution BiksT 


or 


(1) 10 Ind. Cas. 1821 14 O. C. r24. 

(2) t3 Ind. Cas. 342; 20 O. C. 332. 

Si 


HIGH COURT. 

ArrKM, No. 255 
1922. 

May 14, 1923. 

Present: —Mr. justice Walsh ai d Air. 

Justice Kan ha iy a. 1 al. 

HAR PRASAD AND ANOTHER— 

1 \ 'do v. i;n t- debtors— A rrri k'N'i s 

versus 

raohubar dayad— 

Decree holder—Rk sro n'dknt. 

Ail it ration —Award —Decree on award — 
Amendment of award—Executing Court, juris • 

UicUon of. 
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Where there has been a valid reference to 
arbitration, the decision of the arbitrator is final» 
where, however, there is, on the face of the award! 
a patent inconsistency, such as a flat contra- 
die cion in measurement, ora mistake of arithmet- 
ical calculation, it is open to the Court to 
which application is made for filing the award, 
on a patent error of that sort being pointed 
out, to send the award back to the arbitrators 
to correct .t before a decree is passed in accord¬ 
ance with it. But anything of this kind cannot 
be done in execution proceedings. An execution 
Court has no such jurisdiction. 

Execution first appeal from a decree of 
tlie Subordinate Judge, Pilibhit. 

Mr. G. ]V. Dillon, for the Appellants. 

Mr. Iqbal Ahmad, for the Respondent. 

J (JO a ME NT.—In this case, in the course 
of a 1 application in execution to enforce a 
decree p issed i t terms of an award, the 
le trued Judge has gone into the merits, 
and ii idi t •' on the evidence that a mistake 
h *.d been nude in the demarcation of a di¬ 
viding line as sho ut upon a map which 
bee t me a part of the decree, he has en¬ 
deavoured to amend the mistake by giving 
e feet, to wa.it he considers, the real inten- 
tioi of tiie arbitrators. It is quite clear 
t a it no Execution Court has any jurisdiction 
to do anything of the kind. It may be 
that by an unfortunate chapter of accidents 
the decree-holder has suffered loss by reason 
of the decree not in fact representing the 
true intention of the arbitrators, and at 
first sight it may seem illogical for a Court 
of Justice to refuse to remedy a mistake 
of that kind, but when the matter is 
carefully considered, it is clear that no such 
criticism can really be made. The deci¬ 
sion of arbitrators is final. If there is, 
on the face of the award, a patent inconsis¬ 
tency, such as a flat contradiction in 
nie isurement, or a mistake of arithmetical 
c ilculatioa, it is open to the Court to which 
application is made for filing the award, 
on a patent error of that sort being 
pointed out, to send the award back 
to the arbitrators to correct it before 
a decree is passed in accordance 
with it. But anything of this kind 
cannot be done in execution pro¬ 
ceedings a.td there is, therefore, a prelim¬ 
inary objection to the order of the learned 
Juage in any case. In this case a des¬ 
cription of the dividing line is to be found 
in the language of the award itself and a 
further demonstration of the dividing line 
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has been shown upon a map accepted by the 
arbitrators and made part of the award; 
therefore, it is extremely doubtful whether 
a Court would have jurisdiction to go into 
the question whether the line as shown 
by the map was correct. That would mean 
r eilly rehearing the arbitration on the merits 
so far as this particular point is concerned. 
The view of the Court taking upon itself 
the decision of such a question as that is 
illustr ated in this case by the learned Judge 
having taken the evidence of what is called 
the head arbitrator, who says, looking at 
the map, that he accepted it in a hurry and 
that, in liis opinion, now looking at the terms 
of the award, the map is incorrect. But 
whatever his opinion may be to-day, it by 
no means follows that that opinion so ex¬ 
pressed by him, looking at the document 
afterwards, was the unanimous opinion 
of the arbitrators, and, therefore, irciy 
case, it would appear that the only course 
open to a Court, under such circumstances, 
would have been to set aisde the award and 
to send it back to the arbitrators tore-bear 
andtore-decidethe question of thisdividii g 
line. However, it is not really necessary 
to express a final opinion on that point, 
because this award including the map 
was filed by the judicial act of a competent 
Court after all the parties had been heard 
A decree was passed and the map now 
in question became a part of the decree. 
It is quite clear that such a aecree includ¬ 
ing the map cannot be altereo by the 
Court excercising jurisdiction in ex ecu tier; 
The appeal, therefore, must be allowed 
and the order set aside will: ccsls. 

z.k. Appeal allowed. 


OTJDH JUDICIAL COMMISSIONER’S 

COURT. 

Second C vtl Appeal No. 177 

OF 1922. 

March 16, 1923. 

Present:— Mr. Dalai, A. J. C. 

NAN HU— 1 la NT ff- ApplliaK'j 

versus 

RAM DA\AL and OTHERS— DEFENDANTS 

—Respondents. 

Appeal, second-Finding of fact Wuvg in • 
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ferine* from facts—Gift, incomplete for want of 

^Iifsecond appeal it is not the business of 
the High Court to assess the value of evidence 
relied upon by the lower Appellate Court Nor 
does a wrong inference from facts entitle the 
Court to interfere with a finding of fact in second 

P A finding that a gif t was incomplete for want 
of acceptance by the donee before revocation 
is a finding of fact and cannot be disturbed in 

second appeal. . 

Second appeal against the decree oi the 

Subordinate Judge, Kheri, dated the 20th 

Februarv 1922, setting a £ id e the decree o. 

theMunsif, Kheri, dated the 22nd June 

102 t . . 

Messrs. M. Wasim aid Wasi Hasan, 

for the Appellant. 

Messrs. A. P. Sfti and Mohan Lai, 
for Respondent Iso. 1. 


JUDGMENT. - I do not think I shall be 
justified in interfering with the lover Ap¬ 
pellate Court’s finding on the one matter 
in issue here. Two per so ns, Nain and 
Dina, who were heirs to half the 
property, once in the possession of 
Musammal Bhauna for life, made a 
gift of the property to the plaintiff 
Manhu on 1st October 1918. Subse¬ 

quently, on nth October 1919, they revoked 
it. One Rom Dayal was in possession 
of the entire property. On 16th August 
1920 the plaintiff Nanhu sued for the re¬ 
covery of possession of half the property 
in suit from Ram Daval. Nain and Dina 
were also made parties defendants to the 
suit. The First Court ol the Munsif of 
Kheri held that the gift had been complete 
and cculd not be revoked. The plaintiff’s 
suit was decreed in consequence. 

In appeal to the Court of the Subordi¬ 
nate Judge of Kheri this finding was dis¬ 
sented from. The learned Judge was ot 
opinion that the donee had not accepted 
the gift, that it was incompelete in conse¬ 
quence and it could, therefore, be revoked. 
As the donors had revoked it prn r to the 
institution of the suit the plaintiff had 

no title to possession. 

The plaintiff has come here in second 
appeal. It was argued that acceptance 
was complete because the property was 
in the possession of Ram Dayol and all 
that the donee had to da. to show accept¬ 
ance, was to receive the deed of gift from 
the donors. Admittedly, Nanhu acco-ii 
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panied the donors to tie Registration 
Office and received the deed of gift from 
them. Reference was made to the ruling 
in the case o f Balmakund v. Bhagwan Das 
;i). There was, however, other evidence 
on which it was possible to base a finding 
of want of -acceptance. There had been no 
mutation in favour of the donee and the 
donee had taken no steps to oust Ram 
Dayal. The donee made no enquiry as 
regards the rights of the donors in the 
property. In second appeal it is not the 
business of this Lourt to assess the 
value of evidence relied upon by the lower 
Appellate Court. A wrong inference from 
facts dots not entitle this Court to inter¬ 
fere. In mv opinion the finding of the lower 
Aopellate Court as to the gift being incom¬ 
plete for want of acceptance at the tinie 
of its revocation is one of fact and binding 
on this Court. 

It was argued that want of acceptance 
was net a plea taken bv the defence in the 
First Court. Possibly this was not done 
in clear words, but on 15th September 
1920 the defence Pleader gave four reasons 
for the gift being invalid and one of these 
was that it was never given effect to. Such 
a plea can very well include one of want 

of acceptance by the donee. 

It is not necessary now to examine, 
as the lower Appellate Court has done, 
certain tenets of the Hindu Law,— 
enunciated on the authority of Dr. Gour. 
The respondents were entitled to raise 


the plea in the lower Appellate Court ol 
the revocation of the gift. To avoid eject¬ 
ment, they can question the plaintiff s 

title to the property. 

The appeal fails and I dismiss it with 


cost??. 


z K> Af-pdi dismissed. 

(1) 16 A. 1855 A. W. N. (1-894) 21} « Ind. Dec. 
(N. S.) 119 . 
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WAZIRX BEGAM V . SASH1 BHUSAN BAT. 

PATNA HIGH COURT. 

First Civil Appeal No. 173 of 1920. 

July 2, 1923. 

Present Justice Sir Jwala Piasad, Kt., 
and Mr. Justice Ross. 

Nawaba WAZIRI BEGAM 
—Appellant 
versus 

Bobu SASHI BliUSAN RAI— 

Respondent. 

Mortgage—Prior mortgagee, whether can sue with¬ 
out impleading subsequent mortgagee—Mortgagee 
holding two different mortgages on same property 
10 cn f°rce mortgage—Cause of action— 

Mortgages whether separate subjects—Court-Fees 
Ac * [VII of 1870), 5. 17. 

There is nothing in law to prevent a prior 
mortgagee from bringing a suit to enforce his 

mortgage without impleading a subsequent 
mortgagee. 

A person holding two mortgages from the same 
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mortgagor hypothecating the same property and 
even when the due date in both is the same can 
bring suits separately on both bonds ; in other 
words, he may sue on the first mortgage without 
joining the second mortgage and vice versa. 

Nilu Roy v. Asirbad Mandat, 60 Ind. Cas. 8oo* 
33 C- L. J. 232; 25 C. W. N. 129. followed. 

The causes of action on both the bonds are 

separate and the mortgages are separate subjects 

within the meaning of section 17 of the Court- 
Fees Act. 

ORDER.— We have heard the learned 

Assistant Government Advocate and 
Mr. Mitra at great length and we have 
considered the authorities cited by them 
namely, Subramania Aiyar v. Balasubra- 
martia Aiyar (1), Natki Krishnama 
Chariar v. Annangara Chariar (2),Kcshav- 
ram Dulavram v. Ranchhod Fakira 
(3), Sunday Singh v. Bholu (4), Nilu Roy 
v. Asirbad Man dal (5), Gobind Prasad 
V. Tek Narain (6) and J age math 
Singh v. Mohr a Kuvar (7), besides 
the cases referred to in our earlier 
order of the 20th June 1923, namely, 

Thakur Javah ir Singh v. Thakw Balwant 


(Gf Ind. Cas. 317; 38 M. 927; 29M.L. J. 195 

• I)« J • 

W 30 Jf- 333 ! 2 M. L. T. 330; 17 M. L. J. 301. 
( 3 ) 30 B. 156; 7 Bom. I,. R. 811. 

, J 4 > ?° 322} A. w. N. (1898) 58; 9 Ind. Dec. 

{N. S.) 566. 

(3)60 Ind.Cas.809; 33C.E.J.2321 25C.W. N. 

X29. 

J. C 6 o a ‘ 33 ° ; M C ' W ' N ‘ 10531 13 C L * 

' O') 39 Ind. Cas. 76} 2 P. L. J. 118| r P. L. W. 
U$i <*917) Pat. 194. 


Singh (8), Jawahir Singh v. Baldeo Prasad 
(9) and the Madras High Court unreported 
Appeal No. 70 of 1902. The Oudh cases 
and the Madras unreported case are not 
available. They have, however, been re¬ 
ferred to in Dcsai's Annotated Edition of the 
Court-Fees Act. The trend of the decisions 
in Madras, Allahabad and Calcutta eeems 
to be that a person holding two mortgages 
from the same mortgagor hypothecating 
the sa me propert'es and even when the due 
date in both is the same can bring suits 
separately on both bonds. In other words* 
there is nothing to prevent a mortgagee 
from suing on the first mortgage 
without joining the second mortgage and 
vice versa .. I a Nilu Roy v . Asirbad Main!a I 
•5) Mookerjec, J., elaborately went into the 
case, Considered all the authorities on the 
subject and came to the conclusion that 
the causes of action on both the bonds were 
separate. If that is so, there can be no 
Question that the mortgages were separate 
subjects and not one under section 17 
of the Couit-Fees Act. True, these ccses 
relied upon by the lerrned Assistant 
Government Advocate are not under 
section 17 of the Court-Fees Act, but the 
principles laid down therein are helpful 
in coming to a conclusion as to whether the 
two mortgages, in the circumstances stated 
above, are two suejects or one subject. The 
ordinary meaning of the word “ subject " 
when used in law is a thing or matter 
over which a right is exercised, 
and the two mortgages were cer¬ 
tainly two distinct matters. They 
could only be deemed to be one either 
by a covenant in the mortgage consolioa t- 
ing thp two together, or by some provision 
in law. It is conceded by Mr. Mitra that 
there is no clause in either of the bonds 
consolidating the two into one. His argu¬ 
ment, therefore, mainly was upotn the legal 
aspect of the question and upon analogy. 

It was said that there could be only one 
cause of action inasmuch as the mortgagee 
was precluded from suing on only one of the 
bonds and had to include the two mortgages 
in the suit under the statutory provi¬ 
sions contained in the Transfer of Property 
Act. O. XXXIV, r. 1, Civil Procedure Code, 

( 8 ) 7 O. C. 152. 

(t) u G, C. 175. 


INDIAN CASKS. 
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aud the authoritative decisions of Courts. 
O. XXXIV, r, i has considerably amended 
and modified the law on the subject as it 
was set forth in section 85 of the Transfer 
of Property Act (IV of 1882). Under 
the present law, particularly under the 
explanation to r. 1 of O. XXXIV, a 
puisne mortgagee is not required to implead 
the prior mortgagee as a party in a suit for 
foreclosure or sale. The principle will be 
the same when the subsequent mortgagee 
and the prior mortgagee happen to be one 
and the same person. There is nothing in 
law to prevent the prior mortgagee from 
bringing a suit to enforce his mortgage 
without impleading the subsequent mort¬ 
gagee. There is, however, some risk, and 
probably the curtailment of some of the 
rights of the mortgagee who chooses to sue 
separately upon his two mortgages, he may 
not be allowed to sell the properties in the 
subsequent decree when they were already 
sold in the prior decree. With these con¬ 
siderations we have no concern. The ques¬ 
tion is simply as to whether there was any 
bar to the mortgagee (plain tiff in the present 
case) in bringing his action separately. 
There was no such bar and, therefore, there 
were two causes of action arising out of two 
transactions which were not merged into 
one and remained as distinct as before. 
Therefore, the two mortgages in the suit 
were two different subjects. Hence the suit 
to enforce the two motgages is covered 
by section 17 of the Court-Lees Act, and 
t’is report of the St-imp Reporter^ correct, 
and the plaintiff mortgagee (respondent 
No. 4) must, therefore, deposit the defi¬ 
cit Court-fee on the plaint. 

k. s. d . Order accordingly . 


OUDH JUDICIAL COMMISSIONER'* 

COURT. 

Second Civii, Appeal No. 235 of 1922. 

April 12, 1923. 

Present /—Mr. Kanliaiva Lai, J. C. 
DARSHAN SINGH—^Pla ntiff— 

Appellant 

versus 

P. RATAN LAL—Defendant— 

Respondent. 

Civil Procedure Code ( Act V 0/1908), O . 
XXXII, r. 3 —Minor defendant—Guardian 
ad litem, failure to appoint—Suit defended by 
person named in plaint as guardian — Deeres, 
whether binding on minor. 

A Court ought to appoint a proper person to 
act as g ardian ad litem of a minor defendant 
in the conduct of a suit, but where it has by its 
action given its implicit sanction to the ap¬ 
pearance of a person as such a guardian the 
absence of a formal order of appointment is not 
necessarily fatal to the proceedings. [p. 822, 
col. 1.] 

Walian v. Banhc Behari Pershad Singh, 30 C. 
1021; 30 I. A. 182; 7 C. W. N. 774; 5 Bom. L. R. 
822; 8 Sar. P.C. J.512 (P. C.),followed. 

In a suit in which one of the defendants was 
a minor, the latter's father was described as his 
guardian in the plaint. The minor’s father ap¬ 
peared on the date fixed for the hearing of the 
suit and filed a written statement on behalf of 
the minor denying the minor’s liability and stat¬ 
ing that lie was not the guardian of the minor, 
and that the actual guardian of the minor 
was one of the other defendants. The Court 
made no order appointing a guardian <id litem 
of the minor. It proceeded to record evidence 
in the case and decreed the claim. In a suit by 
the minor to avoid the decree* 

Held , that the proceeding of the Court was 
not regular but in the absence of any proof that 
the minor was prejudiced thereby the decree 
could not be set aside, [p. 822, col. 1.] 

Second appeal against the judgment and 
decree of the Additional Subordinate Judge, 
Ha.rdo , dated the 26th April 192?, 
reversing the decree of the Munsif, Sandila. 

Mr. Ali-ud-dtn Ahmad, for the Appellant. 

Mr. Manni Lai, for the Respondent. 

JUDGMENT.- The question for consider¬ 
ation in this cose is whether the present 
plaintiff was entitled to avoid a decree 
passed against him under the guardiauship 
of his lather, Tikarn Singh, by the Revenue 
Court in -avonr of a co-sharer for his shore 
of the profits for the years 1321 to 1324 
Fasli. The minor had become a co- sharer 
by virtue of a gift made in his favour by 
'i» l; father. INc application was made in 
that suit for the appointment of Tiknm 

Sidgli as the guardian***? litem of tl.c n ir.t-r 
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ABDULLAH KHAN V. MUHAMMAD MAQBUL HUSSAIN. 

t Tikam Singh wns described os bis guard- ALLAHABAD HIGH COURT. * 

0 in the plaint. First Appeal from Order No. 27 OF 

1.1)1 r-t • * 


but Tikam Sir.gh wns described os his guard* 
ion in the plaint. 

* Tikam vSingli appeared on the date fixed 
for the hearing of that suit and filed a written 
statement on behalf of the minor, denying 
that the minor had realized onyrent and stat¬ 
ing inter .iha that he was not the guardian 
of the minor and tint the actual guardian 
o! the minor was Lokpn 1 Singh, who was 
•<']'() r defendant 1o tint suit. It was 
ah<' stated that the rents had been realized 
by Lokpal Singh and the other defendants. 
The Court below took no steps to have 
the minor represented by Lokpol Singh 
or some other person. It proceeded to 
record the evidence of the Paiwarl and 
decreed the claim against the minor. 

It is difficult to say that the minor 
w' > prejudiced by the manner in which the 
trial was conducted. His father, Tikam 
Sin pi, had pretended to suggest thatLokpr.l 
Si igh was his guardian and to plead r.t 
the same time that I.okpa 1 Singh was one 
<> l the persons who realized the rents. As 
t' e:r Lordships of the Privy Council say 
in Walla n v. Banke Bchari Pershad Singh 

(1 a Court ought to appoint a proper per- 
S;>!i to act as a guardian (id litem of the 
minor in the coil luct of a suit, but where 
it In*, by its action given its implicit 
1 iii' ti .n to the appearance of a person as 
such •’ guardian the absence of a formal 
order of appointment is not necessarily 
la.t ■} to such a suit. Here Tikam Singh did 
not s iy that he was unwilling to act as a 
guardi 'li of his minor son. All that lie 
• ‘V'to 1 wis that another person who 
w.; - already a pirty was his guardian. 
II-.* proceeded, notwithstanding, to prose- 
cute the defence on behalf of the minor 
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April 24, 1923. 

Present .‘‘—Mi. Justice Piggott and Hr. 

Justice Walsh. 

ABDULLAH KHAN- Defend a k* 

—Appuli. ant 

versus 

MUHAMMAD MAQBUL HUSSAIN— 
Plaintiff, and others- Defendant f— 

Respondents. 

Civil Procedure Code ( Act V of 1908 ), O.XLI, 
rr. 23, 25, 33— Suit for possession and damages, 
dismissal of — Appeal—Decision on question of 
possession and title in favour of plaintiff — Pro¬ 
cedure — Remand — Appeal, second—High Coutt, 
power of, to pass proper order, 

A suit for possession of a house and damages 
was dismissed by the 'Trial Court. O11 appeal, 
the Appellate Court decided the questions of 
title and possession in favour of the plaintiff ar n 
instead of deciding the question of damages itself 
or of remitting an issue on the point to the lower 
Court, it remanded the whole case to the Trial 
Court under O. XLL r. 23 of the Code. O11 appeal 
to the High Court: 

Held, (1) that the order of the lower Appellate 

Court was illegal; [p. 8*3. ccl. 2.] 

(2) that the High Court had power, under 
O. XLI. r. 33 of the Civil Prcc <:dun Cede to■ ja• s 
the order which the lower Appellate Ccuit li u,( 
have passed and to determine the question of 

damages, [p. 823, col. 2.] $ q _ 

First 2 pper.l from ?.n orc.er of the Si 

ordinate Judge, Biji or, *t Moradabad. 

dated the 23rd October 1922. 

Mr. M. L. Sandal, for ti e Appellant. 

JUDGMENT.— In the suit out of which 
this appeal arises the plauJifi cr * n ® 

Court clai tiag to be the o«ner of a r , 
denli.il h use, fully described^ tie 


[I-.* proceeded, notwithstanding, to prose- and sued for recovery o I aJ - 

.uta tlie defence on beli.df of the minor damr.ges 0gainst cer-oin ^^ ^1 e 

who does not appear to have been in any ed to be in possession e.- ds were 

, V v prejudiced by the procedure adopted. pi«.tiff asserted that • , 


i'i)e proceedin'*: were net quite regular, 
but in the a use me of any proof that the 
minor was prejudiced thereby, the decree 
cannot be set aside. It is not necessary 
to go into the question of jurisdiction. 

The appeal is, therefore, dismissed with 
costs. 


z. k. 


Appeal dismissed. 


(1) 30 C. 1021; 30 I. A. 182; 7 C. W. N. 77-1 1 

3 Bom. L. R. >22; 8Sar. P.C.J s' - (P C.). 


“Adar , lv'irs and representatives oi r»o pe.so , 

, ‘ I r. h-d let into possession of tie 

the who f the month of April 1917 on 

decree premises i:i the ^ plef .ded that in 

sr .* ssyss Jsw *» -j«~ **.*■ 

with terms of the alleged corerr-nt of lerse ite 
defendants had denied his title He, there 
fAre s 1 d for ejectment of the defendants 
ssed - as trespassers and for a sum of Ks. 46 by 
v T w iv of eta mages on acr on r.t of their use n 

N - 77,: "ccup tion of the house The defendants 
1, it t he plaintiff to proof of his title eJia 

pleaded furthei that they and then F« de * 
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cessors had held possession of the house 
in suit adversely to the plaintiff for a 
period of 40 years. The Trial Court fixed 
two issues, one on the question of title 
and one on the question of possession, but 
decided the two issues together in a some¬ 
what confused judgment which we can only 
interpret as being a finding in favour of the 
defendants on the question of adverse 
possession only. The suit having been dis¬ 
missed on this giound the plaintiff 
appealed. The lower Appellate Court 
has definitely found in favour of the plaintiff 
on the question of title an d on the question 
of possession. There having been no find¬ 
ing by the Trial Court on the question of 
damages, the learned Subordinate Judge, 
instead of going into the question himself 
of remitting an issue to the Trial Court, 
has exercised liis powers under O. XU, 
r. 23, Civil Procedure Code, to remand 
the whole case to the Court of first instance. 
The appeal before us i s by one of the defend¬ 
ants. In substance, two points are taken. 
The first of these is that the finding of the 
lower Appellate Court on the question of 
possession is based in part upon inadmis¬ 
sible evidence, namely, upon a certain rent 
agreement of the 15th of April 1917, which 
was inadmissible in evidence by reason 
of the provisions of section 49 of the In¬ 
dian Registration Act, XVI of 1908. 
We do not find that this objection 
was taken in the Trial Coutt. The 
document was denounced by the defend¬ 
ants as a forgery and there was much 
controversy in both the Courts below as 
to whether or not its execution was proved. 
But there is not a word in the judgment 
of the Trial Court as to the admissibility 
of the document in evidence. We doubt, 
underthe circumstances, whether the learn¬ 
ed Subordinate Judge should have allowed 
the point to be taken; in any case, we are 
not prepared to dissent from his view, 
which is that he has not received the docu¬ 
ment in evidence of any contract of lease, 
or other transaction affecting the immove¬ 
able property in suit, but has merely treated 
it as an Item of evidence bearing cn the 
question of the date on which certain per¬ 
sons, the predecessors-in-title of the defend¬ 
ants, entered Into possession of certain 
premises. The other point urged in appeal 
is that the lower Appellate Court has abused 


its powers of remand under O. XU, r. 

23, Civil Procedure Code. We certainly 
cons ; der that the order in question was 
an improper one and unfair to the parties, 
who were clearly entitled to a final deci¬ 
sion from the Court of first appeal and to be 
spared the necessity of further proceedirgs 
in the Trial Court and the possiblity of 
another first appealfromany decree which 
that Court might finally pass. It would 
be obviously competent for us to subs¬ 
titute for the order under appeal an order 
remitting an *ssue under O.XU, r. 25, Civil 
Procedure Code; but in view mere particu¬ 
larly of the fact that the plaintiff-respoud- 
ent is not represented at the hearing of this 
appeal, we think the most suitable course 
for us to adopt is to pass an order 
disposing of the suit finally at this stage. 
The lower Appellate Court might un¬ 
doubtedly have taken upon itself the de¬ 
termination of the question of the amount 
of damages, on the evidence available 
upon the record without remitting any 
issue at ail and we have the same power 
under r. 33 of O. XU, Civil Procedure 
Code. So far as we are able to ascertr in 
from the record, the plaintiff failed 1o 110- 
duce admissible evidence on which ti e 
'j irt could come to anv satisfactory find¬ 
ing as to the amount of damages to which 
h? was entitled. If we are right in this view, 
then the lower Appellate Court should 1 ot, 
by remanding the whole case, have virt tu lly 
offered the plaintiff an opportunity of pro¬ 
ducing f irther evidence on this poii t. The 
result is, that we substitute for the order 
under appeal the decree which, in our opin¬ 
ion the lower Appellate Court ougl t 
to have passed. That is, we set aside tie 
order and decree of Ihe first Couit ai d in 
lieu thereof we give the pin tiff a decree 
for recovery of possession and dismiss 1 is 
claim for damages. The plaintiff is entitled 
to two-thirds of his costs through ent, 
as against all the defendants. The defei ri¬ 
ant who has appealed to tl is Court may 
recover one-third of his costs ir all three 
Courts from the plaintiff. 

z. k. Deoree modified. 
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NATHU ram v . ghanshyam. 

ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 1264 of 1921. 

February 9, 1923. 

Present: —‘Mr, Justice Rafique and 
Mr. Justice Lindsay. 

Pandit NATHU RAM —Defendant 

—Appellant 

versus 

GHANSHYAM and others—Plaintiffs 

—Respondents. 

Custom — Pre-emption —Wajib-ul-arz, entry in, 
construction of. 

A clause in the wajib-ul-arz of a village laid 
down that a co-sharer was at liberty to sell his 
«hare but he must first offer it to co-sharers in 
his own pattl, and if none of them was willing 
to take the property, he was at liberty to sell 
the property to co-sharers in any other thok or 
patti “of whom he approved," and if none of 
these was willing to take the property and no 
person in the village was willing to take a sale, 
he could offer the property for sale to an out¬ 
sider: 

Held, that the clause did not amount to a valid 
record of an existing custom of pre-emption. 

Second appeal from a decree of the 
District Judge, Jlmnsi, dated the 24th 
April 1921. 

Messrs O. C. Baiterji and B. K. Mookerji, 
for the Appellant. 

Mr. AT. P. Asthana , for the Respond¬ 
ents. 

JUDGMENT. —The judgment of the 
lower Appellate Court is attacked in this 
appeal on the ground that the learned 
Judge was wrong in holding that the 
wa)lb-ul-arz of the village in question 
contains a record of custom. 

There can be no doubt that the record 
is couched in most unusual language. 
The clause relating to pre-emption bcgii s 
with the statement that a co-sharer is at 
liberty to sell his share but that he must 
first offer it to co-sharers in his own 
pattl, preference being given to near rela¬ 
tions. ft then goes on to provide 
t hat it none of the persons just 
mentioned are willing to take the 
property then he is at liberty to sell 
to co-sharers in any other thok or patti. 
These words, however, are qualified by 
t he addition of the words “jis seraziho,” 
indicating that the person who wishes 
to sell has some right of selecting 
the person to whom lie will make the 
offer. After this, it is provided that if no 
one in the second category is willirn to 
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take the property and if no person in the 
village is willing to take a sale then a co¬ 
sharer can offer the property for sale to an 
outsider. 

The learned Judge of the Court below, we 
thinkinterpreted the words “ji$ se razi ho" 
in the correct sense. Itis argued, however, 
before us that, inasmuch as on the inter¬ 
pretation of these words the person who 
wishes to sell has the option of offering the 
property to any person he likes, the record 
cannot properly be a record of custom. It 
is argued that in the terms of the clause 
we have just referred to it is open to the 
seller of property to pass over entirely 
the persons who are mentioned in the 
second category. Then, again, itis pointed 
out that according to this record if after 
the first and second category are exhausted 
and no person In the village is willing to 
take the property the seller can offer it 
to an outsider. These are certainly strange 
words ard as the learned Counsel tor the 
appellant contends they mean that any 
person in the village, whoever he maybe, 
wiu’d bieititled to an offer of the prop¬ 
erty sought to be sold. These words might 
include the village washerman, the sweeper 
or any other menial attached to the village. 
This certainly would be a most unusual 
provision to find in a record of a custom 
oi pre-emption. It has further been pointed 
out by the learned Counsel for the appel¬ 
lant that the plaintiff cannot maintain 
the suit for, if lie relies on the record of cus¬ 
tom as set out in the wajih-ul-arz, he must 
show that he is a person whom the^ 
vendor approved of as a purchaser of the 
property. There was no allegation in the 
plaint to show that he was a person so 
approved of and that the vendor after¬ 
wards refuse to sell to him. 

Bearing in mind the unusual language 
of this document, we feel constrained to 
hold that it is not proper to treat it as 
a valid record of an existing custom and 
in this view we difier from the judgment 
of the Court below. Vfre; therefore, allow 
the appeal, set aside the decree of the Court 
below and direct that the suit do 
stand dismissed with costs fr nff three 
Courts including in this Court fees oj the 
higher stole. 

Appeal allowed* 


Z, K. 
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PATNA Hiaa COURT. 

AppEae from Appelate Decree No. 1173 

of 1921. 

June 27,1923. 

Present: —Justice Sir B. K. Mullick, Kr., 
and Justice Sir John Bucknill, Kt. 
Maha'Uh RAMRUP GHOSHAIN- 
Defendant —Appeitant 

versus 

MATIABIR SHAH— Plaintiff, and 
another -Defendants- 
Respondents. 

Fraud —Ex parte decree — Application to set aside 
decree onground of fraud—Subsequent suit on same 
ground, whether maintainable — Invalid claim, 
whether fraud. 

When an application to set aside an ex parte 
decree has been dismissed, a subsequent suit for a 
declaration that the decree is null and void as 
against the plaintiff can only be maintained if 
the plaintiff can prove that, apart from the fraud 
alleged in the previous proceedings,there are other 
grounds of fraud which remain to be investi¬ 
gated. [p. 826, col. 1.1 

Khirode Chandra Roy v Srimati Aslulla Fee. 
35 Ind Cas. 557; 20 C. W. N. 8.45, Puran Chand 
v. Shea Dat Roy, 29 A. 212; 4 A.I,. J. 51; A. 

W.N. (1907) 31, Yogamba lioi Ammani v. 
Arur.iuga Mudaliar, 36 Ind. Cas. 128; 3 L. W . 572; 
20 M. E. T. 126; (191b) 2 M. W. N, 63 and 
Manindra Nath Mittra v Hari Mon dal, 54 Ind. 
Cas. 626; 24 C. W. N. 133, referred to. 

Plaintiff purchased a house from defendant 
No. 2; defendant No. 1 sued for a declaration 
that the sale was invalid and obtained a decree 
against both plaintiff and defendant No. 2. 
Plaintiff applied to have the decree set aside on 
the ground that the service of process in the suit 
was fraudulently suppressed by defendant No. 1 
in collusion with defendant No. 2. The applica¬ 
tion having been dismissed, lie brought this suit 
for a declaration that the decree was null and 
void as against him : 

Held, that inasmuch as the plaint was not 
founded on any other ground of fraud than that 
in the matter of service of processes, the suit 
was not maintainable, [p. 826, col. 2.] 

Every invalid claim is not necessarily a fraud 
upon the Court, [p. 827, col. 1.] 

Appeal from a decision of the Subordi¬ 
nate Judge, Sar an, dated the 271)! May 
1921, reversing that of the Munsif, hirst 
Court, Cuapra, dated t' e 23rd August 

1920. 

^ Messrs. L. N. Singh and Rai Bifiv Hi hay l 
Saratt, tor the Appellant. 

Mr . H . P. Smha for Mr. Jadubans Sa/my , 
for the Res Ponder t<= 

JUDGMENT. 

Mulliok, J.—This second appeal arises 
out of a suit biought by the plaintiff 
OQ the xothMay *9*9 in tlie Court of the 


decree obtained by defendant No. I in 
Suit No. 231 of 1910 against defendant 
No. 2 and against the plaintiff was null and 
void as against the plaintiff on the ground 
of fraud. It appears that the plaintiff pur¬ 
chased from defendant No. 2 a house for 
Rs. 725 on the 22nd March 1916 of which 
defendant No. 2 is alleged by the plaintiff 
to have been the ostensible owner. On 
the 16th January 1919, defendant No. I, 
who claimed to be the proprietor of a cer¬ 
tain religious endowment, nstituted Suit 
No. 231 9f 1916, against defendant No. 2 
and the plaintiff ai d others for a declara¬ 
tion that the transfers made by defendant 
No. 2 on the footing that he was the real 
Mahant of the endowment were invalid 
and fer confirmation of possession of the 
properties so transferred. The result of 
that litigation was that the defendai t No.i 
succeeded in getting his declaration both 
in respect of his title and his possession. 
It is alleged that the service of processes 
in that suit were fraudulently suppressed 
by the defendant No. 1 in coillusion with 
defendant No. 2 and the decree of the 4th 
August 193S is wholly void on the ground 
of fraud. The plaintiff states in his plaint 
that on the 14th April 1919 he became{ 
aware of the ex parte decree against him 
and that he applied thereafter to the Trial 
Court for the restoration of the case. That 
application w as dismissed and the presert 
suit is broughl on the ground that notwith¬ 
standing such dismissal a suit to set asi< e 

the decree is maintainable. 

The Munsif dismissed the suit holcij g 
that the finding on tl}£ question of servite 
oi processes was res judicata ard that tie 
plainlifi could 1 ot mail. 1 aii tic suit. 

In appeal the Subordinate Judge was of 
a contrary opii ion and he lias set aside 
the Munsif V decree and remanded the suit 

for trial. 

The learned Subordinate Judge’s judg¬ 
ment is cert aii ly very sun n»ar> ai d scanty. 
He does not paiticularize 11 e gicurds up< n* 
which lie holds that the scope of the pre¬ 
sent suit is different from thepToitedii v 
to set aside the ex parte denee in £uit Ko. 
231 of 1916. We have, however, had 11 e 
advantage of reading the pleadirgfc n lie 
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suit and we think that the learned Munsif 
took a correct view of the case. 

There is no difficulty as to the law. The 
plaintiff relies upon the decision of their 
lordships of the Privy Council in Radha 
Ramin Shaha v. Pran Nath Roy (i). The 
facts of that case are not fully reported 
and it would seem from the judg¬ 
ment of their Lordships that the scope of 
the subsequent suit was different from the 
scope of the proceedings in tie matter of 
setting aside the ex parte decree. The 
other case upon ■which the plaintiff relies 
is Khagendra Nath M aha la wPran Nath Roy 
(2) and our attention has been drawn to 
the words of Lord Robertson, where he says 
that“seetions 108 and 311 of the Civil 
Procedure Code limit the attention 
of the Tribunal to specific matters, and, 
instead of subjecting to enquiry the radi¬ 
cal question_involved, they assume the 

existence of a real suit.” His Lordship 
then proceeds: “But here the suit itself 
is attacked as a fraud; and the fraudulent 
and violent incidents of its progress as, 
for instance, at the stage of service and 
in the abduction of the respondent, while 
they may individually have founded an 
application under sections 108 and 311, 
are here treated as parts and indicia of a 
whole.” It is clear that upon the fads 
narrated in the plaint before the learred 
Judges there were matters of fraudinvolvcd 
independent of and outside the scope* 
of the proceedings for setti 1 g asjde tl e 
ex parte decree. One of these matters evi¬ 
dently was the allegation that service 
of notice was made in respect of a minor 
defendant upon a person who was not his 
guardian at all. It iscleartliat asubsequent 
suit can only be maintained if the plaintiff 
proves that’ apart from the fraud alleged 
in the previous proceedings, there are other 
grounds of fiaud which remain to be in¬ 
vestigated; that is the purport also of the 
rulings upon which the defendant-appel¬ 
lant before 11s relies, namely, Khirode 
Chandra Roy v. Srimati Ashtulla Bee (3), 
Puran Chand v SJieo Dal Rai (4), Niadar 

(1) 28 C 475 * 5 C. W. N. 757 (P• C.)■ 

(2) 2Q C. 395; 29 I- A. 991 6 C. W. N. 473? 4 
Bom. L. R. 3 <> 3 : 8 Sar. P. C. J. 266 (P. C.). 

(3) 35 Ind. Cas. 557; 20 C. W. N. 845. 

(4) 29 A. 212; 4 A. L. J. A. W. N. (1907) 

3 X » 


Mai v. Raunak Husain (5), Yogamba 
Boi Ammani v. Arumuga Mudaliar (6) 
and Monindr a Nath Mitira v. Hart 
Mandal (7). 

The question, therefore, is wl at is the 
fraud that is alleged in the presentsuit? 
Giving the fullest margin to the learred 
Vakil for the respondent, it does not 
appear to me that the plaint is founded 
on any other ground of fraud than that 
in the matter of the service of processes, 
and that being so the suit, in my 
opinion, cannot lie. 

The matter may be tested in another 
way. Supposing the suit is permitted 
to proceed, what will be the effect of the 
previous finding as to the service of the 
processes? It is contended on behalf ( ftbe 
respondent that the finding will not be 
res judicata although it may be strong 
evidence. Whether it is res judicata 
or not will depend upon the question 
whether a proceeding under O. I^.» 
r. 13, Civil Procedure Code, is a suit 
within the meaning of section 11 
of the Civil Procedure Code. If it De 
held that the proceeding being a summary 
proceeding is not a suit, then the r e 0 
res judicata will not apply. In that case 
evidence will be adduced by^ parties 
upon the question of service. Wta 
be the effect of a finding in favour of the 
defendants that service was in fact trac 
as found in the previous proceedings f tn 
my opinion the finding willtea co V- 
answer to the suit which will thenhaveto 
be dismissed on the ground tba P 
iff having been duly served with summons 
and not having appeared to contest 

the claim of the defendant No. i 
now be heard to urge that ^decree 

was improper unless he part of 

the defendant he was^e t he Court. 
Xn a oth g er words,.he must 

t p 0 art O “f e the U plaintfff he was prevented from 
showingthat the claim was fraudulent. It 

(J) 29 A. 608; 4 A. I*. J- 668; A.W.N.fW) 

,9 (6) 36 Ind. Cas. 12S; 3 h. W. 57*1 *« * 

T. 1261 (1916) 2 M. W. N. 63 

( 7 ) 54Jnd.Cae, 626124C.W.IM 33 
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will not be sufficient to say that the claim 
was unfounded because every invalid 
claim is not necessarily a fraud upon the 
Court. A somewhat similar view was ex¬ 
pressed by a Division Bench of this Court 
in Ram Narain Lpl v. Tooki Sao (8). It 
is true that in that case the point was 
whether obtaining a decree by perjured 
evidence, was fraud which vitiated the 
decree, but the principle upon which the 
Court proceeded was that the fraud neces¬ 
sary t) the success of the plaintiff must 
be a fraud practised upon the Court by a 
contrivance such as I have referred to 
above. 

Therefore, unless the plaintiff can show 
that there were other grounds of fraud, 
apart from the service of processes, I think 
the suit cannot be allowed to proceed. Now 
upon this point the plaint is entirely silent 
and we have not been shown by the learned 
Vakil for the respondent anything which 
would justify us in supporting the order of 
remand passed by the Subordinate Judge 
and in thus protracting the litigation. 

It is, however, urged by the learned Vakil 
for the respondent that leaving aside the 
prayer on the ground of fraud, he is entitled 
to maintain the suit on the ground that the 
decree does not in fact give any relief 
against the plaintiff. That is not one of 
the declarations asked for in the prayer 
portion of the plaint and having regard 
to the fact that the decree was one for de¬ 
claration of title and confirmation of posses¬ 
sion against all the defendants in the suit 
it is difficult to see how the plaintiff can 
say that he is not in any way touched 
by the decree and that it is of no effect 
against him. It is quite clear that his 
suit is a suit to set aside a decree on the 
ground of fraud and it was accepted as 
such in the Courts below. It is too late 
now to assert that a different relief was 
asked for. 

The result is tuat the appeal is decreed 
with costs. 

Bucknill, J. — I agree. 

K- s. d. Appeal allowed. 

(8) 58 Iud. Cas. 182; 5 P. I,. J. 259; 1 P. L. 

T. 119 (1920); Pat. 98;2 U. P. I,. R. (Pat.) 5 t. 



ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 209 of 1922. 

May 9, 1923. 

Present: —Mr. Justice Gokul Prasad. 
GUPTA NAND—Defendant—Appellant 

versus 

BEHARI LAL and others—Plaintiffs 

—Respondents. 

Civil Procedure Code ( Act V of 1908), O. XL I, 
r. 31, scope of — Appellate Court —■ Contents of 
judgment — Court, duty of. 

The provisions of O.XLL r. 3* ar e mandatory. 

A Judge of the lower Appellate Court is bound 
to give the points for decision and the reasons 
for the decision thereon in order to enable the 
Court of second appeal to see that the J udge whose 
findings on facts are binding on it has put prop- 
erlv before him the points at issue and has de¬ 
cided them. [p. 827, coL 25 p. 828, col. 1.3 

Sohawan v. Babu Nand, 9 A. 26 at p. 27; A. 
W.N. (1886) 284; 5 Ind. Dec. (n. s.) 446 and 

Babban Singh v. Jaimangal Singh, A. W. N. 
(1906) 86, followed. 

Second appeal against a decree of the 
First Additional District Judge, Aligarh, 
dated the 30th June 1921. 

Messrs. G. Agarwala and B. K. Mukerji , 
for the Appellant. 

Dr. M. L. Agarwala, for the Respondents. 

JUDGMENT. —The facts of this case 
need not be detailed at length. They 
are rather long and would only encumber 
this judgment. The suit was for recover) 7 
of possession of the site of a certain house 
on the ground of auction-purchase. The 
Munsif framed six issues ar.d having dealt 
with them in sufficient detail gave a decree 
in the plaintiff's favour. The chief defend¬ 
ant, Gupta Nard, went up in appeal ard 
contested almost.<11 the findings of the first 
Court. The learned judge of the lower 
Appellate Court has disposed of the r p y < r 1 
which raised so many questions by t] e 
following judgment:—“The learned Mur j if 
has dealt with the matter exhaustively 
and I can see no reason to differ from any 
of his conclusions. The appeal is dismissed 
with costs." T.lie defendant comes here 
in second appeal and the first contention 
raised by his learned Vakil is that the 
lower Appellate Court has not disposed 
of the case as it has written no judgment 
as is required by law. Reliance is placed 
Oxi O. XIJ, r. 31 of the Cocic of Civil Pro¬ 
cedure. This ground of appeal must pre¬ 
vail. The provisions of the law are mar da - 
tory and the reason is obvious. A Judge 
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is bound tu give the points for decision 
and the reason for the decision 
thereon in order to enable the Coc.it of 
Appeal to see that the Judge whose findings 
on facts are binding on this Court has put 
properly before him the points at issue and 
his decided them. This view has been 
consistently taken by this Court for more 
than a quarter of a century. Mr. Justice 
Straight, then Officiating Chief Justice, 
observed in the case of Sohawan v. Babtt 
Nand (i):—■“! am of opinion that the so- 
called judgment ol the lower Appellate 
Court to which exception is taken was, 
in law, no judgment at all, because it does 
not satisfy the requirements of section 
574 of the Code of Civil Procedure, in not 
statMig the points for determination raised 
by the pleas in appeal, the decision upon 
them, and the reasons for that decision .*' 
In the same case Mr. Justice Mahmood 
observed at page 31 as follows: “ I cannot 
but hold that section 574 of the Code 
contains one of the most salutary provi¬ 
sions of the law, and that considering that 
this Court in second appeal is bound to 
accept the findings of fact arrived at by 
the lower Appellate Courts, we must insist 
upon a due obedience by those Courts of 
the mandate of the legislature contained in 
that section." T 1 e judgment pronounced in 
the present cse might be typed and stitch¬ 
ed to a iv case from a simple money si it 
to a suit for determinatior ol most compli¬ 
cated questions of the law of mortgage. 
The latest case of this Court which J have 
lieen able to find in this connection is tl e 
case of Babbnn Singh v. Jalmangal Singh 
(2). 

Having regard to the authorities cited 
above, I have come to the conclusion that 
there lias been no proper determinate 11 
of tlie appeal by the lower Appellate Court. 
I, therefore, allow the appeal, set aside tl e 
decree of the lower Appellate Court ai.d 
remand the ease to that Court under O. XI.I, 
r. 23 to decide the points raised therein 
and to write a judgment accordii g to 
law. Costs heue and hitherto will ab:Yc 

lT ie event. 

M. a. a. & z. k. Appeal allowed ; 

Case remanded. 

(1) 9 A. 26 at p. 27; A. w. N. (1886) 284:5 
Ind. Dec. (N. s.) 446. 

(2) A, W, N, (1906) 86, 


PATNA HIGH COGET. 

Appeal from Appellate Decree No. 

1265 of 1921. 

July 16, 1923. 

Present :—Justice Sir John Bucknill, Kt., 
and Mr. Justice Kulwant Sahay. 

Musammat MAHABAW DASIN— 
Plaintiff—A ppeij.ant 
versus 

MANU MANDAT/ and others— 
Defendants—Respondents. 

Adjacent lands—Tree standing on one falling 
down on the other—Owner of adjacent property, 
right of. 

If a tree standing on one person's land falls 
down, and part of it when fallen lies on another 
person's property that person is entitled to call 
upon the owner of the property where the tree 
stands to remove that portion of the tree which 
has fallen on his (the latter’s) property and if 
he docs not do so, he can remove it himself, 
[p. 829, cols. 1 & 2.} 

A] peal from a cecision of tie District 
Judge, Pr.n.ea, dated the 5th May 
J921, affirming a decision of the Munsif, 
.Ar; ria, dated the 31st May 1920. 

,Mr. Salyadeo Sahay , for Mr. S. Dyal, 
for the Appellants. 

Mr. 5 . N. Sahay, for the Respondents. 


JUDGMENT. 

Bucknill, J — This is a second appeal 
from a judgment of the District Judge 
of Pruaea, dated the 5th May 192T, by whic 
he i firmed the decision of the Mui.su el 

Alalia, dated the 31st May ] 9 20 - .. . 

The matter in connection with which • 
litigation has taken place is a very pe > 
one and relates really to one J* c f. . 
tree ar.d one mango tree. Tl.e plamti • 
who is a widowed lady, apparently holds 
a tenure of some 37 acres of la nd a 
place called Mauza Dak m Thana £* be 
ganj. In her plaint she claims that o 

certain parts of her pi operty tb f Te t ' Ver ^ n( j 
n jack fruit tree and (2) a ^ngo tree and 
that the defendants had wrongfuUy taken 
possession of these trees and ha d har 
vested and taken to themselves the fruit. 
Her suit, therefore, was brought for the 
following reliefs: (fl) that it might be adjudi¬ 
cated that the land upon which these two 
trees were situated belonged to her andthat 
the defendants who had dimmed hef 
had no right or title thereto and that she 
might be placed in possession 

ousting the defendants therefrom, and 1 
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certain claims of a monetary character 
in connection with the value of the fruit 
of theee trees of which she maintained 
she had been deprived. The possession 
with regard to the jack fruit tree was, as 
a matter of fact, extremely interesting and 
Unusual. It seemed quite clear that the 
plaintiff and the defendants were in¬ 
terested in adjoining plots of land and 
that on the plaintiff's land there had grown 
up a jack fruit tree some thirty or forty 
cubits in length, and that some time or other 
this jack fruit tree had fallen down; it 
had fallen across and on to the defendants' 
adjoining land; its roots do not, however, 
seem to have been destroyed by the fall; 
after it lay partially on the plaintiff's and 
largely on the defendants' laud, its growth 
appears to have continued luxuriant 
fresh roots seem to have thrown themselves 
down from that part of the tree which lay 
on the defendants' land, and, as was to 
be expected from the- fact that the top 
of the tree, that is to say, that part wheie 
the foliage was, lay upon the defendants' 
land, the fruit was also to be found ?t 
the proper season on that part of the prop¬ 
erty whith belonged to the defendants. 

Now, it may well be asked, what is the 
legal position of the parties with regard 
to this fallen tree ? No doubt the fruit 
of the foliage derives substantial nourish¬ 
ment from the main trunk and the main 
roots which are on the plaintiff's property. 
No doubt, too, they derive considerable 
nourishment from the new roots which 
have sprung down from the upper part of 
the tree lying as it does on the defendants' 
land. But the apportionment of any 
claim as between the two joint owners to 
the fruit of the tree is, as was well exempli.* 
fied in the case of Holder v. Coates (i), 
a matter neither of practical nor of legal 
possibility and must substantially °be 
purely a matter of arrangement. 

On the other hand, the legal position is 
perfectly simple. If r tree standing cn 
one person s land falls down and part 
of it when fallen lies on another person's 
property that person is entitled to call 
upon the owner of the property where 
the tree stands to remove that portion 

(i) (18*7) Moo. & Mai, 112 at, p. 114J 31 r, 


of the tree which has fallen on his ftke 
latter’s) property, and if he does not do so 
he can remove it himself. Here, at all 
material times, there is no doubt that the 
defendants could have, had they so wished, 
cut the tree at the point where it crossed 
the boundary line. No doubt, they would 
not have any right to appropriate to them¬ 
selves the timber which had thus fallen 
on their land, as, in law. that timber would 
still belong to the owner of the property; 
but there is no reason for doubting that, in 
ordinary circumstances, the i.wner of the 
tree would be responsible for any damage 
which has been occasioned to the owner 
of the adjacent property upon which the 
tree fell unless it could be shown that the 
fall was occasioned by circumstances which 
were entirely outside the owner’s control. 
Now, it has been suggested, .ud l think 
with a certain amount of plausibility, 
that as the defendants must have, from the 
circumstances in which we hear of these 
tap roots descending on the ground from 
the upper part of the tree which lay upon 
the defendants’ land, allowed the plaintiff’s 
tree to remain so long on their land and to 
have continued there to grow and bear 
fruit, in equity the two parties might 
possibly be regarded es be mg strctly en¬ 
titled to share in the fruit. I do not think 
that it is necessary to enter upon this aspect 
of the question because it does not here 
really arise. I venture, however, to uoubt 
whether, under circumstances such as these, 
the £ourt would contemplate putting into 
operation any theory of equity " with 
regard to a division of the fruit, such being, 
in my opinion, a matter purely for private 
arrangement. 

The Munsif and the Subordinate Judge 
both held that the plaintiff had failed to 
show that she had land upon which at 
any rate the major part of this jack fruit 
tree was actually lying, and the suit was 
on that ground dismissed. 

I have so far hitherto dealt with th* 
jack fruit tree. With regard to the mango 
tree the position was in no way compli¬ 
cated. Both Courts came to the conclu¬ 
sion that the only mango tree about which 
there is any evidence stood not un 0l ] the 
plot which the plaintiff said it stood upon 
but upon another plot No. 279 which wa® 
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included in the gairmazrua khata of the 
zemindar. They both came to the conclu¬ 
sion that the plaintiff had made out no 
sort of claim to proprietorship, possessory 
right or right of any kind over this mango 

tree. 

Lastly, it was suggested that as the Com¬ 
mission er who was appointed by the 
Munsif to try and ascertain with accuracy 
where this jack fruit tree really stood 
or, as it turned out, lay and where this 
mango tree really stood, signally failed 
in his task, the District Judge should 
have followed his first intention and should 
have appointed another person as Com¬ 
missioner clearly to place on record exact¬ 
ly how matters stood with regard to mese 
two trees relative to the plots of the plain till 

and the defendants and the surrounding 
country. The District Judge I think, 
however, very wisely came to the conclu¬ 
sion that in view of the evidence which 
was before him he was able to deal wth 
the matter without putting the parties 
to the expense which would be incuried 
by the appointment of and investigation 
by a new Commissioner; and I have no doubt 

he was here right. , 

I think, therefore, that m this appeal 

there is really nothing which would justi¬ 
fy interference on our part. There 
are findings of fact and whatever the law 
may be, those findings of fact would not be 
affected bv any law which might exist 
with regard in particular to this fallen 
S fruit tree. If the law is with regard 
to this fallen jack fruit tree, as I apprehend 
it to be in no case could the plaint lit hare 
recovered the fruit. But her claim was 
not based on any question of rights over 
the tree fallen oil the adjacent land but 
a claim to the land itself upon which that 
tree had fallen. In th.s she completely 

Ia The appeal must, therefore, be dismissed 
with costs. 

Kulwant Sahay.J.— I agree. 

^ Appeal allowed. 

k. s. d. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1233 of 1920. 

May 2i, 1923. 

Present:— Mr. Justice Kanhaiya Lai. 
RAGHUNATH SINGH and others— 
Defendants—Appellants 

versus ' . 

JETTO SINGH and others—Plaintiffs 

—respondents. /■ 

Limitation Act ( / AT of 1908), Sch. I, Arts 
148. applicability of—Mortgage—Suit for redemp¬ 
tion—Denial of mortgage by mortgagee, whether 

curtails period of limitation. _ 

A mortgagee cannot by denying the existence 

of the mortgage curtail the period of limitation 
provided for a suit for redemption.. 

Article 144 of the Limitation Act is only a resi¬ 
duary Article and does not apply so long as Art. 
148 of that Act is applicable. 

Second appeal against a decree oi the 
Subordinate Judge, Jaunpur, dated the 
28th June 1920. 

Mr. Harnandan Prasad, for tne 
Appellants. 

Mr. K. N. Katju, for the Respondents. 

JUDGMENT.— This appeal arises out 
of a suit for the redemption of a mortgage 
slid to have been effected by Bodha Singh 
and Gang a Singh, the predecessors-m^ 
title of the plaintiffs, in favour » f 
persons now represented by 

ants-npoellants. The allegation of the 

plaintiffs was that a mortgage was effected 

in 1266 Fash'for Rs. 99. In iS^n attempt 

was made to redeem that mo 6 8 of 
the defendants denied the exis e 
that mortgage as they do ^ 

suit w is dismissed on a prehmin 8 h 
which did not bar the institution £ a 
suit. In the present «*»*/*£ ^ 
have reiterated what they said 
previous suit. In substance, the date 

that there was no mor gag ^ that the 
mentioned by the P lai ^ ld by them 
disputed property was. * Bodha 

under another mortgage 65^ * Mjit 
Singh and Ganga Smgh g in 

Singh. their prede ^ 

July 1861. They « e -deed. The 

duce the original mortg g ^ docU . 

Courts below, rely mg on , case, 

mentary evidence adduced in thecase, 
cime to the conclusion that tne s 

ssyw S'- 
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behalf of the defendants-appellants that 
the denial of the existence of that mort¬ 
gage made by the present defendants had 
the effect of cuttailing the period of limi¬ 
tation or, at all events, of rendering the 
institution of a suit for redemption within 
12 years from the date of such denial, 
necessary. It is not open, however, to a 
mortgagee by denying the evidence of a 
mortgage to curtail the period of limi¬ 
tation provided for a suit for redemptic-n. 
Once a mortgage comes into existence 
it continues to subsist as a mortgage until 
the period for its redemption expires despite 
any attempt made by the mortgagee to 
deny the existence of that mortgage or to 
set up ah adverse title in himself. Article 
144 of the Limitation Act, IX of 1908, is 
only a residuary Article and does not 
apply so long as Art. 148 of that Act is 
applicable. The right of the plaintiffs to 
redeem the mortgage must, therefore, be 
deemed to have subsisted on the date cf 
the suit. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

k. s. d. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1332 

of 1921. 

July 18, 1923. 

Present:— Mr. Justice Kulwunt Saliay 
and Mr. Justice Foster. 
FYZABAD BANK, Limited, Arrah 
Branch —Plaintiff—Appellant 

vers us 

RAMDYAL MARWARI —Defendant— 

Respondent. 

Limitation Act (IX of 190S), Sch. I. Art. 85 
—Mutual accounts, meaning of—Test of mutuality 
—Suit by Bank an floating account. 

Mutual accounts are such as consist in re- 
ci, rocity of dealings between the parties and do 
not embrace those having items on one side 
only though made up of debits and credits, 
(p. 833, col. 2.] 

Ram Perthdd v. Hmrbane Singh, 6 C. L. J. 158, 
followed. 

a s hifling balance is a test of mutu* 
ahty, its absence is not a conclusive proof against 

mutuality, [p, 834, c«J. 1.3 


I11 a suit for the recovery of a sum of money 
found due to the plaintiff Bank upon what was 
described in the plaint as a "floating, open, 
current and mutual account” it appeared that 
there were dealings between the parties which 
amounted to mutual debits and credits on both 
sides so that sometimes the balance was in favour 
of oneparty and sometimes of the other: 

Held, that this was a mutual, open and current 
account within the meaning of Art. 85 of Schedule 
I to the Limitation Act and the suit having been 
brought within 3 jeais from the close cf the year 
when the last item was entered in the account 
was not barred, [p.834, col. 1.] 

Narrandas Hemraj v. Vissandas Hcmraj, 6 
B. 134; 3 Ind. Dec. (n. s.) 547, Vein Pillai v. 
Ghose Mahomed, 17 M; 293; 4 M. L. J. 140; 6 
Ind. Dec. (n. s.) 203, referred to. 

Mr. Harnarayan Porsad, for the Appellant. 

Messrs. L. N. Singh and Ragho Prcsadi 

for the Respondent. 

JUDGMENT. 

Kul want Sahay, J.—This is an appeal by 
the plaintiff, the Pyazabad Bank, limited, 
against the decree of the Subordinate Judge 
of Shahabad, reversing the decree of the 
Munsif, and dismissing the suit on the 
ground of limitation. The suit was for 
recovery of a sum of money found due 
to the plaintiff Bank upon what is des¬ 
cribed in the plaint as a “ floating, open, 
current and. mutual account ” between 
the parties. 'The transaction between the 
parties commenced with a deposit of a 
sum of Rs. 530 by the defendant on the 
12 til of November 19x2. According to 
the plaintiff the last transaction between 
the parties was on the 8th of August 1919 
when the defendant is alleged to have 
made a payment of Rs. 15 to the Bank. 

The plaintiff’s case is that the account 
between the parties is a mutual, open and 
current account where there have been 
reciprocal demands between the parties and 
that, therefore, the case falls under Art. 85 
of the First Schedule to the Limitation Act, 
and the period of limitation is three years* 
from the close of the year in Which the 
last item admitted or proved is entered 
in the account such year to be computed 
as in the account. The defence of the 
defendant was that the account between 
the parties was merely that of loans ad¬ 
vanced by the plaintiff to the defendant 
and payments made by the defendant, 
in part or full satisfaction of the loans; 
and the Article applicable to the caee was 
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Art. 57 of tlie First Schedule to the Li¬ 
mitation Act, and the period of limitation 
was three years from the date of each ad¬ 
vance and that as nore of the items of 
advance was made within three years of 
the suit, the claim was barred by limitation. 
The defendant further pleaded payment 
of the full amount due in the year 1916 
and denied the item of payment of a sum 
of Rs. 15 entered in the plaintiff’s account 
under date the 8th cf August 1919. 

The learned Mutisif before whom the 
case came for trial held that the defendant 
had failed to prove the plea of payment 
in tlie year 1916, that the item of payment 
of the 8th of August 1919 was true and 
correct, and that the account between 
the parties was a mutual, open and current 
account where there had been reciprocal 
demands between the parties, and that 
the case was governed by Art. 85 of the 
Limitation Act and was not barred by 
limitation. He accordingly made a de¬ 
cree in favour of the plaintiff for the amount 
claimed with costs and future interest. 
Against this decree the defendant went 
on appeal before the learned Subordinate 
Judge, and the only points urged before 
him in appeal were, firstly, that the plaint¬ 
iff's allegation of payment of Rs. 15 
the defendant in August 1919 was not 
true and even it true, it was not a payment 

which could save limitation, and, secondly, 

that the Article applicable to the case was 
Ait. 57 of the Limitation Act and that 
tlie suit was barred under that Article. 
The plea of payment urged by the defend¬ 
ant in the year 1916 was not taken before 
the learned Subordinate Judge. The learn¬ 
ed Subordinate Judge found that the 
payment of Rs. 15 alleged by the plait tiff 
to have been made by the defendant in 
August 1919 had not been proved, and 
that even if it be accepted that such a 
payment was made, he came to the con¬ 
clusion that the payment could only be 
treated as a payment in part satisfaction 
of the principal, and as it did not appear 
in the defendant’s handwriting, it did 
not save limitation under section 20 of the 
Limitation Act. He, moreover, found that 
the account between the patties was not 
a mutual, open and current account as 
contemplated by Art. 85 of the hirst 
Schedule of the Indian Limitation Act, 


He apparently held that the dealings be¬ 
tween the parties was merely a transaction 
of loans advanced by the Bank to the de¬ 
fendant and that the case fell under Art. 
57 of the Limitation Act and that the suit 
was barred by limitation. He has according¬ 
ly dismissed the suit with costs. Against 
this decree the plaintiff Bank prefers 
this second appeal to this Court, and the 
only point for consideration in this appeal 
is as to whether the dealings between the 
parties amounted to a mutual, open and 
current account where there have been 
reciprocal demands between the parties 
so as to brine tlie case within Ait. 85 
of Schedule I of the Limitation Act. 

ilie copy of the account filed by the 
plaintiff Bank is accepted by the defendant 
to be correct up to the 24th of Augus 
1916. After that date the defendant does 
not accept the correctness of the account 
but after the 24th of August 1916 the ac¬ 
count consists merely in adding interest 
on the sums found due every six months 
with the exception of the item of Rs- I 5 
under date the 8th of August 1919 which is 
shown in the plaintiil’s account as a pay¬ 
ment made by the defendant but which 
has been found to be not proved by tne 
learned Subordinate Judge. Therefore, 
the exception of this item of Ks. 
date the 8th of August 1919 the actoun 
t produced by the plaintifi must be 
to be correct. Now this account began, 
« I have said, on the i*h of: Novemta 
Tnl2 bv a deposit of a sum of Ks. 53 ° 

th. B,„k. 

appear to have been made up e Y e L E 
months, on the 3 Oth of June and 3 g £ 
December every year, and interest isa' 1 
at the end of every six mouths ami the 
balance carried forward 

sometimes m avour «f { th^P defendant 
sometimes V^ted by the learned Vakil 
f nd the defendant that, in the beginning, 
[Z T ^ 'nnnt was a mutual, open and current 

Ic^untcreating reciprocal demmds between 

^ortips* but he argues that from *eoru 
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1916, these payments were only in discharge 
of the debt of the Bank and cannot be 
treated to be mutual accounts creating 
reciprocal demands between the patties. 
I have carefully looked into the accounts 
produced by the plaintiff and, to my mind, 
it seems to be ciear that the account vsh cii 
was admittedly a mutual, open and current 
account creating reciprocal demands in 
the beginning continued to be so up to August 
1916. The deposits made by the defendant 
in each period of six months from 1913 to 
1916 amount to large sums and in the years 
1914 and 1915 I find that the deposits 
for the period of July to December in 1914 
and July to December 1915 amount to more 
than the sums withdrawn in those periods 
and, to my mind, it is clear that from time 
to time each party could say to the other 
“ I have an account against you.” 

Several authorities have been cited by 
the learned Vakil for the defendant to show 
tljat the accoutit between the parties in 
the present case does not amount to a 
mutual, current and open account within 
the meaning of Art. 85 of the First Sche¬ 
dule to the Limitation Act. Reliance has 
been particularly placed upon the cases 
of Hajee Syud Mahomed v. Ashrufoon- 
nissa (1) and Ram Per shad v. Harbcuis 
Singh (2). In the case of- Hajee Syud 
Mahomed v. AshruJ'oonnissa (1) the 
suit. was by a banker to recover a 
sum of money in respect of sums advanced 
to the defendant through her agent Mr. 
Wilson, the manager of her Indigo Factory, 
'lhe dealings between the parties in that 
case commenced by a payment of Rs. 1,201 
into the Bank by Mr. Wilson on behalf 
of the defendant. Between 20th of Decem¬ 
ber 1869 to 31st December 1869 the de- 
feu dant withdrew a sum of Rs. 413 leav¬ 
ing a balance of Rs. 787. On the 31st 
of January 1870 the balance was overdrawn 
and a sum of Rs. 867-6-2 was found due 
to the plaintiff. I«rom this date onwards 
the balance was always against the de¬ 
fendant; except on six occasions when 
the balance was.in favour 01 the defendant* 
and’the last date on which there was a 


(0 5 C. 759;6C. L. R. n»; 2 Iml. Dec. . (n. s.) 

1091* 

(2) 0 C. Iv. J. 158. 

53 


balance due to the defendant was the 
2nd of July 1872. After this date the 
balance was always against the defendant 
and sums paid by the defendant went in 
part payment of the debt due from the 
defendant to the plaintiff, The last pay¬ 
ment was made by the defendant on the 
12th of June 1873. The suit was brought 
on tlie 23rd of December 1876 and their 
Lordships held that the period ' began 
to run from the 12th of June 1873, L<\, the 
date of last payment by the defendant 
but under Art. 87 of Act IX of 1871 
tlie suit was barred, as under that Article 
the time began to run not from the close 
of the year in which the last item is entered 
in the account but from the date of the last*, 
item. Their Lordships treated the account 
as a mutual, open and current account with¬ 
in the meaning of Art. 87 of Act IX 
of 1871, which corresponds with the present 
Art. 85 of the Act of 1908, with the differ¬ 
ence that, whereas in the Act of 1871 limi¬ 
tation began to run from the date of the 
last item, under the Act of 1908 the period 
begins to run from the close of the year 
in which, the last item is entered in the 
accounts. No doubt their Lordships at 
one place in the judgment throw out a . 
doubt as to whether the account was a 


mutual account in which there had been* 
reciprocal demands between the parties 
but their Lordships did not decide tlie . 
poii t but proceeded on the assumption 
that the account was a mutual, open ana 
current account creating reciprocal demands 
between the jiartie?. Similarly in the cas^ 
nf Ram Pershad v. v. Harbans Singh (2) 
S.r Ashutosh Miokerjee, J., held that where 
the accounts can be called mutual, they 1 
can at tlie latest be mutual down to tbe 
date when the defendant made his last 
payment to the plaintiff, the banker. His 
Lordships examined the law on the sub- 
jeet very exhaustively and considered 
all tie important cases on the subject 
and came to the conclusion that mutual 
accounts are such as consist in recipro¬ 
city of dealings between the parties and 
do not embrace those Having items on 
one side only though made up of debits 
and credits. On examining 1 lie account 
m the present case I am of opinion that 
the account between tlie panics is such 
as to consist in reciprocity of doaiiiic^ 
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between them and it dees not consist merely 
of items on one side though made up of 
debits and credits. On several occasions 
during the period from 1913 to 1916 the 
defendant could have said to the plaintiff 
“ I have an account against youIt is 
true that after February 1913 the balance 
was always against tr.e defendant, but 
although a shifting balance is a test of 
mutuality, its absence is not a conclusive 
proof against mutuality. The account in 
this case shows dealings between the par¬ 
ties which amounted to mutual debits and 
credits on both sides so that sometimes 
the balance is in favour of one party and 
sometimes of the other, as was the case i 1 
Narrandas Hcmraj v. Vissandas Hemraj 
(3), which has been explained in the ca.-e 
oi Vclv.PiVai v. Ghcse Mahomed (4) to mean 
not that theie must l ave been a shifting 
balance but that such was a possible 
and likely incident of the mutual transac¬ 
tions with regard to which the account 
was kept. 

In my opii ion the present case 
falls under Art. 85 of the First Schedule 
of the Limitation Act of 1908, and the period 
of limitation began to run from the close 
of the year 1916 when the last item ad¬ 
mitted bv the defendant is entered in the 
account, and as the suit was brought within 
three years from that date, it is not barred 
by limitation. 1 would, therefore, set aside 
the decree of the Subordinate Judge and 
restore the decree of the Munsif. 

The result is that the appeal is allowed 
and the suit is decreed for the full amount 
claimed with costs in all the Courts and 
future interest at the rate of 6 per cent, 
per annum. 

Foster, J.— I agree. 

k. s. d. & z. k. 

Appeal allowed. 

(3) 6 B. 134; 3 2 nd. Dec. (n. s.) 547. 

(4) 17 M. 2931 4 M. L J.140: 6Ind.Dec. (N. S.) 


ALLAHABAD HIGH COURT. 

First Civil, Appeal no. 391 of 1920. 

February 27,1923. 

Present Mr. Justice Rafique and 
Mr. Justice Lindsay. 

Pandit HARI SHANKAR- Plaintiff 

- Appellant 
versas 

Musammai RAM PYARI and others- 
Defendants— Respondents. 

Civil Procedure Code ( Act V of 1908), Sch. II, 
paras. 15, 16 — Arbitration—Reference through 
Court — Award, decree on — Appeal, whether 
lies. 

Objections, if any, to the validity of an award 
made on a reference to arbitration through 
Court, must be taken by the parties in the Court 
in which the award is filed; and in case the ob¬ 
jections taken are disallowed or any objections 
are omitted or none are taken, no appeal can 
lie against the decree passed on the award on 
the ground that the award was invalid. The 
only ground upon which an appeal would lie 
against the decree in such a case, would be a 
case where the decree is either not in accordance 
with the award or is in excess of the award, 

[p.835. col. 1.] 

Lutawan v. Laclilya, 21 Ind. Cas. 989; 36 A, 
69; 12 A. I,. J. 57 iF. B.), followed. 

First appeal aga nst a decree of tLe 
Subordinate Judge, Meerut, dated ti e 
15th September 1920 • 

Mr. Ajudhia Nath, for the Appellant.. 

Dr. K. N. Katju and Mr. Kailas 
Chandra Mital, foi the Respondents. 

JUDGMENT.— The two Appeals Nos. 391 
and 392 of 1920 are connected, inasmuch 
as they arise out of a suit brought by Hari 
Shankar on the nth December 19™ 
in the Court of the Subordinate Judge 
of Meerut for partition. Hari Shankar 
alleged in his plaint that he and Shankar 
Lai were the sons of Pandit Ram Chandar 
who was the brother of Pandit Chajju 
Mall. The family was joint and no parti¬ 
tion of the family property had taken 
place. Hari Shankar did not propose to 
remain joint with his uncle Chajju Mai 
and, therefore, claimed partition. Among 
the array of defendants was Shankar Lai, 
the brother of the plaintiff. Shankar Lai 
put in no written statement. Ihe other de¬ 
fendants resisted the suit by filing written 
statements and raising various pleas. As 
Shankar Lai had failed to file the written 
statement within the time allowed by the 
First Court a rubkar dated the 1st February 
1919 was drawn up by the presiding ©flW 
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of the Court directing that the proceed- 
ings against Shankar Lai be ex parte. 
Subsequently, on the ioth of June 1920, 
all the parties to the litigation, with the 
exception of Shankar Lai, signed an agree¬ 
ment referring the dispute to the arbitra¬ 
tion of Chaubey Radhey Lai. Shankar 
Lai declined to sign the agreement and 
wanted the Court to decide the case itself. 
The nutter was referred to Chaubey Radhey 
Lai who gave his award on the 2nd Sep¬ 
tember 1920. The plaintiff and Shankar 
L'll filed objections on the nth September 
1920 objecting to the award. Shankar 
Lil objected on the ground that he was 
n> pirty to the reference and, therefore, 
the award was invalid. Hari Shankar, 
the plaintiff, took the same objection as 
aslo others. The learned Subordinate 
Judge disallowed the objections of 
the tvvo brothers and passed a decree in 
terms of tae award. The two brothers, 
Hiri Saank.ir, the plaintiff, and Shankar 
Lil, one of the defendants, have preferred 
two appeals before us. 

Tae learned Counsel for the respondents 
takrs a preliminary objection to the appeals 
to 112 effect that no appeals lie in view 
of the provisions of sections 15 and 16 
of the Second Schedule of the Code 
of Civil Procedure. In support of his 
contention he cites the case of Lutawan 
v. Lachtya (1), a Full Bench ruling 
of tnis Court. It is contended on behalf of 
the respondents that under the law objec¬ 
tions if any, should be taken by the par¬ 
ties objecting to the validity of the award 
in the Court in which the award is filed; 
and in case those objections are disallowed 
or any objections are omitted or none 
taken, no appeal can lie on the ground 
that the award was invalid. The only 
ground upon which an appeal would lie 
fronia decree passed upon the award would 
be a case where the decree is either not in 
accordance with the awatd or is in excess 
of the award. In the present case the 
objection that is urged now' before 
the Court was urged in the Court 
below and was rejected. The two 
appellants do n,t challenge the decree of 
the lower Court on the grouna that the 
decree is in excess of the award or is not 

(1) 21 Iud. Cas. 9S9; 3GA. 69J12 A. !<• J. 57 

IF.B.). 


in accordance with it. Bor the two appel¬ 
lants, Hari Shankar and Shankar Lai, 
it is contended that as Shankar Lai was 
no party to the reference and as the dis¬ 
missal of the claim of Hari Shankar affects 
the question of the character of the 
family, i.e., whether it was joint or divided 
and hence affects the rights of Shankar 
Lai also, the decree should not be considered 
to be binding upon Shankar Lai. And 
if the award is vitiated because of the fact 
of Shankar Lai not joining in the refer¬ 
ence, the entire decree of the Court below 
is bad and should be set aside. The conten¬ 
tion for the two appellants is not sustain¬ 
able in view of the Full Bench ruling of 
this Court cited above. The learned 
Counsel for the appellants wishes to cite 
the case law of other High Courts which 
is not in consonance with the view taken 
in the Full Bench case of this Court. We 
think we are bound by the case of our own 
Court and we should follow it. We must, 
therefore, give effect to the preliminary 
objection on behalf of the respondent and 
hold that the two appeals are not main¬ 
tainable. We, therefore, dismiss them with 
costs including fees on this Court in the 
higher scale. 

z. k. Appeal dlsmsred 


RANGOON HIGH COURT. 

ClVlI, REGULAR No. 139 OR 1 921. 

January 24, 1923. 

Present: —Mr. Justice Young. 

SOOK LaL— Plaintiff 

versus 

DAL CHAND and other?—• 

Defendants. 

Civil Prvctdur9 Cede {Act VefinoB), s. r.j$ 
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—Extension of time for payment r of Court-fees-*- 
Application for leave to sue in forma pauperis, 
withdrawal of — Court-fees paid after limitation 
—Discretion of Court. 

Plaintiff applied for leave to sue in forma 
pauperis. A sim lar application made by him ini 
another suit had already been rejected. He sub¬ 
sequently applied to withdraw his application 
and paid in the requisite Court-fee on the plaint 
after the t xpiry of the period of limitation for 
the suit and prayed that time may be extended^ 
under section 149 of -the Civil Procedure Code; 

Held, (1) that the application made by the 
plaintiff for leave to sue in forma pauperis after 
the rejection of a similar application in another 
suit was fraudulent; 

(2) that, therefore, this was not a fit case for the 
exercise of the discretion vested in the Court 
under section 149 of the Civil Procedure Code. 

Stuart Skinner x. Orde, 2 A. 241 atp. 249; 4 
L. R. 331; 6 LA. 126; 4 Sar. P. C. J. ai, 3 Suth. 
P. C. J.627, 1 Ind. Dec. (n. s.) 685 (P, C ), dis¬ 
tinguished. 

Air. CaiKpagnac, for the Plaintiff. 

Mr. Vertannes, for the Defendants. 

JUDGMENT.—The question for 
consideration is whether the suit is barred 
by limitation? The plaintiff had filed a 
petition in forma pa uperis 011 1 \ e 3rd J an- 
uaryiqai which would, if that petition can 
beheld to be the plaint in the suit, be just 
in time. On the 2 tfth February 1921 
lie put in a petition for leave to withdraw 
his application to sue as a pauper on the 
ground that he had attempted lo sue as 
such in another suit and that petition had 
beenrejected. Normally speaking, his plaint 
was i stituted on the 12th March 1921 
when he paid the Court-fees stamp, which 
would, of course, be out of date, as a 
suit for accounts must be filed within 
three years of dissolution. He relies, 
however, upon section 1-19 of the Code 
which empowers the Court to treat a sub¬ 
sequent payment of Court fees as relating 
back to the period when it ought to have 
been paid and claims that his plaint shall 
be considered to have been filed at the time 
when lie presented his application for leave 
to s?- ; e as a pauper. 

The case of Stteart Skintier \\ 0 rdedr) lends 
some, countenance to his prayer. There a 
pauper borrowed money to pay theCourt- 

(1)2 A. 241'iatp. 249, -1 C.L.R. 331; 6XA. 126; 
4 Sar. V. C. J.31: 3 Suth. 1 \ C. J. 627; 1 Iud. 

l 3 e-». (x. S-) ns3 (I\ C.), 


fees and applied that he should be ; allowed 
to sue in the ordinary course -and that 
his plaint should date from the time' 
that he had filed 'his application to sue as 
a pauper. But there; as was mentioned 
by their Lordships of the Privy Council; 
all question offraud was negatived. Here, 
having regard to the fact that Sook LaTs- 
application for leave to sue as a* 
pauper had been rejected in a for men 
suit, I must hold that both applications* 
to sue in forma pauperis were fraudulent. 
Section 149gives the Court discretion in* 
the matter and, in my opinion, this is not a* 
case in which that discretion should be 
exercised. 

I must, therefore, reject the application* 
to allow the payment to relate back and \ 
the suit to be taken as instituted. on the 
day that lie has filed his pettion for 
leave to sue as a pauper, and hold that his.- 
suit was instituted on the 12th March* 
1921. It is, therefore, out of time and the 
suit must be dismissed with costs. 

Suit dismissed. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 539 OF J 9 Z1 » 

January 30,1923, 

Present'.— Mr. Justice Lind*ay and 
Mr Justice. Daniels. 

Lain KES.HTO SARAN—Dependant— 

Appellant 


versus 

Ula KHAIRATI LAL-PLAifcTiFE- 

' respondent; 

Provincial Small Cause Courts Atr( TX of 
,8 7 ) 5c//. II, Arts . 2. 25-Cm/ 

Jc ( Act V 0fi90Z),s. lOi^MCuHOKo/diCie 
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, Permission > /o .decree-holder to bid at auction - con¬ 
ditional on paying off another decree-holder — 
Sale set aside—Suit to recover payment, nature 
of — Appeal, second, whether lies. 

Plaintiff, who was decree-holder in certain exe¬ 
cution proceedings, applied for leave to bid at the 
auction-sale. heave was granted on condition 
that he paid off the defendant, who was another 
decree-holder against the same judgment-debtor 
and who had applied for rateable distribution. 
Plaintiff complied with the condition and pur¬ 
chased the property put up for sale. Subse¬ 
quently, a third person was declared the owner 
of the property sold, which was, consequently, 
lost to the plaintiff. The latter then sued the 
defendant for recovery of the amount paid to 
him together with interest, the total claim being 
less than Rs. 500: 

Held, (1) that the suit did not fall under clause 
(2) or clause (25) of Schedule II to the Provincial 
Small Cause Courts Act, and was, therefore, 
cognisable by a Small Cause Court; 

(2) and that consequently a second appeal 
was not competent in the case. 

Article 2 of Schedule II to the Provincial 
Small Cause Courts Act refers to suits for 
damages in respect of acts done under the orders 
. of a Court. 

Second appeal from a decree of the Ad¬ 
ditional Judge, Moradatad, dated the 
2nd February 1921. 

Mr. G. Bauerji for Mr. P.L. Bauer ji, for 
the Appellant. 

Mr. Panna Lai, for Dr. K. N. Katju, 
for the Respondent. 

J(JD(jMBNT. - A preliminary objection 
is raised to the entertainment of this appeal 
based upon the provisions of section 102 
of the Code of Civil Procedure; in other 
words, it is argued that the suit out of 
which the appeal was arisen was a suit of 
the nature cognizable by a Court of Small 
Cruses and as the subject-matter of the suit 
was under Rs. 500;therefore, no second 
appeal lies. 

The facts are as follows:— 

The plaintiff in the suit was one Khairati 
Lai. This man had a decree against one 
Abdul Aziz which he was executirg by- 
sale of certain immoveable property sup¬ 
posed to belong to Abdul Aziz. 

At thetime when these execution proceed - 
ings were pending it seems that the otl er 
party ‘to this suit, namely, Lala Kesho 
Saran, held two decrees against 'the s; n c 
judgment-debtor Abdul Aziz. Kesho l.rtl 
applied in the execution proceedings taken 
by Khairati Lai for rateable distribution 
of assets. 

* When the time came for sale of the prop- 
-erty Khairati Lal, the decree-holder, aj> 
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plied to the -Court for permission 
to bid. The Court gave him the .per¬ 
mission on the condition that before 
bidding for the property he was 
to satisfy the two decrees which 
Kesho Saran held against the judgment- 
debtor Abdul Aziz. Khairati availed him¬ 
self of this condition, paid eff the decretal 
money owing to Kesho Saran and there¬ 
after bid for and purchased the property. 

Afterwards, there was a suit by a third 
party, one Muhammad Jan, to have the 
sile set aside on the ground that the 
property which was sold and purchased 
by Khairati Lai was not the property of 
Abdul Aziz at all but was Muhammad 
Jan’s own property. This suit succeeded 
a ul the result, therefore, so far as Khairati 
Lai was concerned, was that he was 
deprived of his purchase. Khairati Lai 
then brought this suit to recover from 
Kesho Saran the money which he had paid 
in satisfaction of Kesho Saran's two 
decrees. The amount m suit was 
Rs. 198-15-8 and there was added a claim 
for Rs.7oby way of interest so that the 
total came to somewhere under Rs. 270. 

It is clear, therefore, that having re' 
gard to the value of the subject-matter 
of the suit no second appeal will lie 
unless it can be shown that the suit was 
exempted from the cognizance of the 
Small Causes Court. 

Mr. Banerji who has argued the case on 
behalf of the appellant contends, in the first 
place, that the suit may be treated as a 
suit under clause (2) of the Second Schedule 
to the Provincial Small Cause Courts- 
Act. That clause relates to suits concer- 
iig acts purporting to be done by' any 
person in pursuance of a judgment-or order 
of a Court or of a Judicial Officer acting- 
in the execution of his office. We carinot 
see that this clause has any application 
to the claim now before us for considera¬ 
tion. The clause clearly refers to -suits 
for damages in respect of acts done under 
the orders of a Court, and it cannot he 
pretended that Khairati Lal paid over the 
money to Kesho Ram under any such order. 
The Court merely gave him the r ptiou 
of paying the money as a condition oM.i-. 
being allowed to bid at the auction. Far¬ 
ing this clause, the learned Counsel for Fhe 
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appellant would rely upon clause (26) of 
the Second Shedule which relates to suits 
to compel a refund of assets improperly 
distributed under section 73 of the Code 
of Civil Procedure. Here, again, we 
are unable to accept the argument 
for it appears to us to be perfectly clear 
that the suit was not a suit of the kind 
described in this clause. It follows, there- 
• fore, that the learned Counsel not being 
able to bring his suit under any 
of the heads referred to in the 
Second Schedule to the Provincial Small 
Cause Courts Act, it must be taken that 
the suit was of a nature cognizable 
by a Court of Small Causes and conse¬ 
quently under section 102 of the Civil 
Procedure Code no appeal lies. We allow 
the preliminary objection and dismiss the 
appeal with costs to the respondent in¬ 
cluding in this Court fees on the higher 
scale. 

z.k. & w.c. a. Appeal dismissed . 


PATNA HIGH COURT. 

Appeal from Appellate Order 

No. 62 or 1923. 

Julv 10, i 9 2 3 - . 

Present: —Justice Sir B. K. Mulhck, Kt., 
and Justice Sir John Buckmll, Kt. 
MAHADKO SINGH and others— 
Judgment-Deb'iors— Appellants 

versus 

DHOBI SINGH and others— 
Decree-Holders—Respondents. 

Civil Procedure Code ( Act V 0/1908). *- 47 . 
0 XXI rr. 22, 60 —Execution of decree— Notice 
to'judgment-debtor, object of^bsequintap^ua- 
lions for execution—Fresh notice, whether neces 
sarv—Sale in execution-Objection on ground of 
illegality in conducting sale— Valuation of prop¬ 
erty in notice— Judgment-debtor, whether cai 
contest valuation—Order refusing to set aside sate 

No second appeal lies against an order refusing 
to set aside a sale in execution of a decree where 
the sale is attacked on the ground of irregulantj 
in publishing and conducting the sale. 

B The object of r. 22. O. XXI of the Civil Procedure 
Code is merely to protect the judgment-debtor 
or his legal representative fit in Icing lulled into 


a sense of security by the decree-holder’s delay 
in executing his decree, but once the original 
decree has been put into execution and a notice 
has been served under the rule indicating his 
intention to proceed to execution, the rule decs 
not contemplate that a first notice musl be served 
for every execution application made mere than 
one year after the last order against the judgment- 
debtor. [p. 839, cols. 1 & 2.] 

In a previous execution petition notice was 
duly served on the surviving judgment-debtor 
himself and the legal representatives of the de¬ 
ceased judgment-debtor. A sale took place but 
was eventually set aside on the 20th January 
1919. The last application for execution was 
made on the 22nd December 1920 and the prop¬ 
erty was re-sold on the iGtli March 1921. An 
application to set aside the sale was dismissed 
by the Munsif and the order was con filmed en 
appeal. A second appeal was preferred to the 
High Court: 

Held, (1) that the order of the Court could not 
be regarded as one made under section 47 of the 
Civil Procedure Code and, therefore, no second 

appeal lay: [p. 839, col. 1.] 

(2) that the notice under O. XXI, r. 66, 
having been duly served the judgment -debtor 
was estopped from contending that the notice 
gave an inadequate valuation of the propeity. 

^' Macnaghten v. Mahabir Per shad Singh, 10 I, A. 
25; 9 C. 656; n C. L. R. 4945 7 M. Jur. !6 4 ; 4 
Sar. P. C. J. 417; 4 Shonie L. R. 28.5; 4. In d-D- . 
(N.s.) 1086 (P.C.) and Raja of Kalahash v. Maha¬ 
raja of Vevkatagiri, 21 Ind. Cas. 3 ° 9 * 3 • 

387; 14 M. L. T? 320; 25 M. L. J. 198. followed 

Appeal from an order of the bubordmate 
Judge, Monghyr, dated the 19th January 
1923, confirming on order of the Mum. , 
Janui, dated the 10th July 1922- 

Mr. S. N. Bote , for the Appellants. 

Mr. H. P. Sinha , for the Respondents. 

' JUDGMENT. 

Mullick, J.—It is quite clear that there 

is no second appeal in this case. 

It appears that a previous application 

for execution was made oue n ^ e xx j r 

the decree and notice under O. 

22 Civil Procedure Code, w*.s dal} 

22, civil rio . . j u dgment-debtor. 

io, ^ wlich 

that cxtcilio) j J Vl ] c 1921. 

was cui.firn.u- °\ j 5 d the sale 

Th ere was an ;ir^ "' ]]; te Coult 

was set aside 1-1 He last 

on the 2 oth Jar.u^ cvt t9t9. J^ de 

application for d the prep- 

on the 22nd Decemtex t^ -d tle P P 

erty was re-sold on the w" " 7 
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An application was then made to set aside 
the sale. The Mun§?f dismissed the 
application and the Subordinate Judge 
in appeal affirmed his order on the 19th 
January 1923. 

The present second appeal is preferred 
against the order of the Subordinate 
Judge. . . 

It is clear that, in so far as the application 
for setting aside the sale attacks the sale 
on the ground of irregularity in publishing 
and conducting the sale, no second appeal 
lies. The learned Vakil for the appellant, 
however, urges that where a question as 
to the jurisdiction of the Court in conse¬ 
quence of failure to issue a notice under 
O. XXI, r. 22 arises, the order of the 
Execution Court is one under section 47 of 
the Civil Procedure Code against which there 
is a second appeal. Now the question in 
this case is whether it was at all necessary 
for the Execution Court to issue a notice 
under r. 22 of O. XXI. In my opinion 
it was not. The rule in question requires 
the decree-holder to issue only one notice 
upon the judgment-debtor or his legal 
representative, as the case may be; 
the proviso to the rule makes this 
quite clear. The object of the rule 
is merely to protect the judgment- 
debtor or his legal representative from 
being lulled into a sense of security by the 
decree-holder's delay in executing his 
decree; but once the original decree has 
been put into execution and a notice has 
been served under r. 22 indicating his 
i .tention to proceed to execution, it does 
not seem to me that it is contemplated 
by r. 22 that a fresh notice must be 
served for every execution applica¬ 
tion made more than one year after 
the last order against the judgment-debtor. 
This point, therefore, fails and the order of 
the Executing Court cannot be regarded 
as one made under section 47 of the Code. 
Therefore, no second appeal lies. 

O the merits also the appellants have 
no case. The lower Court has found as a 
fact that the sale-proclamation was duly 
served. It has also found that the notice 
under r. 66 of O. XXI was duly served. It 
is objected that this notice gave the value 
of the property at the same figure as that 
which had been found to be inadequate 


in the proceedings In which the sale had 
been previously set aside. But the judg¬ 
ment debtor, as has been pointed out by 
the Munsif, had notice of the valuation and 
it was his duty to appear before the Court 
and assist the Court in arriving at a true 
and proper valuation. Ned having done 
so, the principle of estoppel operates against 
him. The learned Munsif has retced on 
Macnaghten v. Mahnbir Per shad Singh (1) 
and Raja of Kalahasti v. Maharaja 0] Ven - 
katagin (2). Both these are cases in point 
and in my opinion the judgment-debtor is 
estopped from disputing the valuation. 

The result is that the appeal is dismissed 
with costs. 

Bucknill, J. —I agree. 

Appeal dismissed. 

k. s. d. & z. k. 

(1) 10 I. A. 25; 9 C. 056; II C. L. R. 494; 
7 Ind. Jur. 164; 4 Sar. P. C. J. 417; 4 SUome L,. 
R. 285; 4 Ind. Dec. (N. s.) 1086 (P. C.). 

(2) 21 Ind. Cas. 389; 38 M. 387; 14 M. L. X. 
320; 25 M. I,. J. 198. 


ALLAHABAD HIGH COURT. 

»Secokd Civil Appeal, No. 473 of 1922. 

May 28, 19.23. 

Present: —Mi. Justice Ryves and 
Mr. Justice Danii ls. 

I,ALTA PRASAD and othkus- 
D Er KNDAN IS—APPKU.A NTS 

v. ruts 

DARSHAN SINGH and others— 
Plaintiffs— R espo ndent s . 

Hindu Lait' — Alienation by widow — 
Necessity — Existence oj arrears of revenue — Pre¬ 
sumption—Execution of document, proof of 
— Attestation, proof oj, whether necessary—Second 
appeal—Point not raised in memorandum, whether 
can be argued. 

The existence of arrears of revenue for 
which an estate is liable to be sold is at 
least presumptive evidence of necessity, even 
though when a debt is incurred, measures have 
not been taken to enforce the liability. This pre¬ 
sumption of necessity can, however, be rebutted 
by showing that a widow had sufficient income 
toenablu her to pay the revenue without borrow¬ 
ing. [p. 840, col. 2.] 

Where the attesting witnesses of a drum uat 
deny its execution, all that is necessarv :, be 
proved by other evidence is the executj >1 ... iiie 
document; it is not necessary furtlwc to prove, 
execution before the attesting witu- fn. jy , 

col. 2.] ' ' 
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Narain Das v. Dilaw.ar, 52 Ind. Cas. 830; 17 
■A. L. J. 141; 41 A. 250, and Laksman Sahu v. 
Gokht l Maharana, 70 Ind. Cas. 298; 1 Pat. 154; 
(1922) A. I. R. (Pat.) 415, relied upon. 

A point not specifically raised in the grounds 
of appeal cannot be allowed to be urged at the 
hearing, [p. 840, col. 2.] 

Second appeal against the decree of the 
District Judge, Cawnpore, dated the 
8th of February 1022. 

Mr. Narain Prasad Asthana, for the 
Appellants. 

Dr. K. N. Katj , for the Respondents. 

JUDGMENT. —The issue in this case 
is whether the mortgages executed, in 1907 
and 1908 by a Hindu widow, Musammat 
Kailasha, were executed for legal necessity. 

The suit out. of which the appeal arises 
was brought by the mortgagees lor sale 
of the mortgaged property. The defendants- 
appellants are the reversioners of Musa in - 
mat Kailas ha’s husband, Radha Kishan, 
There a r c some parts of the judgment 
of the lower Appellate Court which are rot 
very clea^, but there is no doubt as to what 
its findings are. It finds that the consider¬ 
ation for these mortgages was actually 
advanced for payment of revenue, and it is 
not disputed that it was applied in pay¬ 
ment of revenue. The appellants contend 
that there was no legal necessity; first, 
because it was not shown that the estate 
was actually threatened with sale when the 
mortgages were executed, and, secondly, 
because Musammat Kailasha received irom 
the estate an income sufficient to enable 
her to pay the revenue. As to the latter 
point the learned Judge finds that she had 
an income which would ordinarily be suffi¬ 
cient to enable her to pay revenue, but at 
the time when these mortgages were execut¬ 
ed, she had been obliged to incur unusual 
expenditure by reason of a litigation in 
which she 1 ad been involved for the pro¬ 
tection of the estate. The learned Judge, 
therefore, finds that there was at the time 
a pressure on the estate. He also finds, 
though he has not attached to the cir¬ 
cumstance the weight to which we think 
it is justly entitled, that the reversioners 
themselves paid off, as if it were a valid 
debt, another mortgage executed by Musam¬ 
mat Kailasha for payment of revenue, 
shcutly after the mortgages in suit. These 
mortgages were actually recited in that 


deed. O.i. these findings , the _questi.on.of 
legal necessity cannot be seriously disputed. 
The existence of arrears of revenue for -which 
the estate is liable to-be sold up is at least 
presumptive evidence of necessity, even 
though when the loan is' incurred, the 
Government mo}' not have taken measures 
to enforce the liability. .This presumed 
necessity may no doubt be rebutted ;by 
showing that the widow had sufficient 
income to enable her to pay the revenue 
without the necessity of borrowing. The 
learned Judge in this case, though he finds 
that she had a substantial income, {has 
also found, that there were special cir¬ 
cumstances which made it necessary for 
her to borrow money at .this particular 
time. 

Three other points have been urged .{by 
the appellants. The first -is, that -the 
interest under the deed was excessive. 


This point is -nowhere specifically raised 
iu the grounds of appeal, though the memo* 
randuni of appeal is divided into .-seven 
paragraphs, and we do not think that.the 
appellants are entitled to -urge it. Nor 
do we think that 15 per cent, irterest 
with 3 T early rests is an extraordinarily 
high rate. The second point is that in¬ 
stead of passing a mortgage decree in jthe 
usual form the Court below .has given 
:i personal decree against the reversioners. 
This is no doubt due to an oversight on 
the part of the office in drawing up the 
lecree. The learned Judge merely says 
n his judgment that he allows the appeal 
and decrees the sum claimed. Reference 
to the plaint shows clearly that the claim 
was for a decree for the amount claimed, 
by sale of the mortgaged property, rhis 
plea is, therefore, allowed and the decree 

will be amended and the decree 11 the form 
>f O. XXXIV, r. 4, will be prepared Ac- 
20 unts will be prepared up to adate six 
months from now. Interest wil run at 
:he contractual rate up to that date and 
thereafter, simple interest wilDbe aUowed 
it 6 per cent, per annum ti-1 payment. 
Ve notice that the decree of the Court 
3elow was signed by the appellant s lea™- 
; d Pleader who is, therefore, responsible 
or not pointing out the oversight. 

The last point was that the second mort¬ 
age was not proved, arid this point lsdaken 
L ,^ro«mnh ^ of the grounds of appeal 
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but it does not appear to have been pressed 
in the Court below. In any case we are 
satisfied that there is no substance in it. 
There were three attesting witnesses to the 
deed. Two of them were dead and the third 
denied attestation. A witness has proved 
execution under section 71 of the Evidence 
Act. The appellant's argument was that 
he should also have proved execution 
in*the presence of the attesting witnesses. 
Section 71 does not require this and 
there is authority both of this Court in 
Narain Das v. Dilawar (1), and that of the 
Patna High Court in Laksm.in Sahu v. 
Gokhul Maharana (?.), that proof of execu¬ 
tion is sufficient. 

Except to the extent stated above, we 
dismiss the appeal. As the appellant has 
substantially failed the respondents will 
get their costs including in this Court fees 
on*the higher scale. 

k. s. D. &z. k. Decree modified. 

(1) 52 Ind. Cas. 830; 17 A. I,. J. 141; 41 A. 

25°. 

(2) 70 lad. Cas. 298; 1 Pat. 154; (1922) A. I. 
R. (Pat.) 415. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 

172 of 1920. 

April 17, 1923. 

Present: —-Mr. Justice Das and Mr. Justice 

Kulwant Sahay. 

Maharaja ISHWARI PRASAD NARA- 
YAN DEO— Defendant—Appellant 

vers as 


Appeal from a decision of the Sub- 
ordirate Judge, Hazaribagh, dated the 
9th April 1920. 

Messrs. Sultan Ahmad and S. N. ,Bose 
for the Appellant. 

Messrs. S. M. Mullick and B. C. De , 
for the Respondent. 

JUDGMENT. 

Das, J.- —A very short point arises 
.in this appeal. It was urged before us 
that the plaintiff Bank has hot proved 
that the mortgage document was attested 
in the manner required by law. Prafulla 
Kumar Mullick, the sole witness examined 
on behalf of the plaintiff, stated in his 
evidence that he \attested the mortgage 
bond and that the defendant signed the 
mortgage bond in his presence and in the 
presence of certain other persons. It 
was argued before us that the evidence, 
does not establish that the witness actually 
saw the document being executed by the 
mortgagor and that he subscribed as a 
witness after seeing that the document 
was executed by the mortgagor; but it 
seems to me that the evidence is sufficient 
to establish that the witness signed the 
document as an attesting witness. He 
says very clearly that he attested the 
document. We must assume that he meant 
that he subscribed as a witness after he 
saw that the document was actually exe¬ 
cuted. If it were the case of the defendant 
that the witness was not in fact an attesting 
witness, he should l ave been cross ex¬ 
amined on the point; but the case was 
tiied as an ex parte case and there was, 
of course, no cross-examination. 

This appeal fails and must be d smissed 
with costs. 

Kulwant Sahay, J .— 1 agree. 

k, Appeal dismissed . 


The CHOTA NAGPUR BANKING 
ASSOCIATION, LIMITED at HAZARI¬ 
BAGH— -Plaintiff —Respondent. 

Transfer of Property Act (I V of 1882), s. 59— 
Mortgage —• Attestation —■ Attesting witness. 

A witness stated that the defendant executed 
a mortgage-bond in his presence and in the pre¬ 
sence of certain other persons, and that the witness 
himself attested the mortgage-bond: 

Held, that the evidence was sufficient to 
establish that the witness signed the document 
as an attesting w tness. 
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ALLAHABAD HIGH COURT. 

Civti, Revision i’etitijn No. 79 of 1923. 

M:v 25, 1923. 

Present :— Sir Gmiwood Mer.rs, Ki\, Chief 
Jiistsce, °n:l ]\Ir. Justice Piggott. 

B.ibti BISHCJN NARAIN—Applicant 

versus 

Musimm.it BIBI RAMJI—Opposite 

Party. 

Civil Procedure Code ( Act V of 1908), s. 152— 
Redemption suit—Memorandum about surplus pro - 
fits—Failure to calculate profits up to date of pos¬ 
session — Decree — Appeal — Mistake, whether can 
be rectified. 

A decree was passed giving the right of redemp¬ 
tion to the mortgagor and stating that Rs. 3.812 
were the surplus profits in the hands of the mort¬ 
gagee. For arriving at this figure calculation had 
only been made up to the 23th June 1920. Pos¬ 
session was given on the 2nd February 1922. 
When the preliminary decree was passed on the 
18th November 1921 the Judge noted in the order 
sheet that when the decree is prepared the account 
will be made u;j to date. This note was how¬ 
ever, overlooked and the profits were fixed at 
Rs. 3.812 only: 

Held, that the failure to calculate surplus pro¬ 
fits from the 25th June 1920 to 2nd February 
1922 was a mistake, error or omission within the 
meaning of section 132, Civil Procedure Code, and 
could be rectified even during the pendency of 
an appeal against the decree. 

Civil revision against the order of the 
Subordinate Judge, Allahabad, dated the 
211.I O-tuber 1922. 

Mr. D. C. Bancrji, for the Applicant. 

Mr. Han bans Sahai, for the Opposite 

Party. 

* 

JUDGMENT. —In this case, as the result 
of a redemption suit, a decree was passed 
giving the right of redemption to the mort¬ 
gagor^ an 1 stating that Rs. 3,812 were 
surplus profits in the hands of the mort¬ 
gagee uuler the terms of the usufructuary 
mortgage. That sum was arrived at after 
investigation by a Commissioner but 
lie only took the calculation down to the 
25th of June 1920. Possession was given 
011 the 211 1 of February 1922. A preli- 
min ry decree was passed on the 18th of 
November 1921, on which date the Com¬ 
missioner had satisfied himself that there 
was a sum of money due from the mort¬ 
gagee to the mortgagor; but lie appears 
on that day to have been given directions 
bv the Judge with regard to the ascertain¬ 
ment of certain sums. On that very date 
the learned Judge’s attention was called 
to the terms of 0 . XXXIV, probably rr. 7 


and 8 and passibly 9 and thereupon on 
the order-sheet he made a statement that 
“ when the decree is prepared the account 
will have to be made up to date." From 
the moment of making that memorandum 
on the 18th of November 1921 the matter 
was overlooked, with the result that the 
figure of Rs. 3,812 was ultimately decided 
by him to be the amount of surplus profits 
which the mortgagee should pay to the 
mortgagor. The mortgagor now comes be¬ 
fore the Court and, having quite properly 
laid emphasis upon the memorandum of 
the 18th of November 1921, says that the 
failure to calculate the surplus profits from 
the 25th of June 1920 to the 2nd of Feb¬ 
ruary 1922 can fairly and properly be 
described as one of those mistakes, errors 
or omissions which are referred to in section 


152 of the Code of Civil Procedure, and 
which ca n be cured even through the parties 
have a pending appeal to this High Court. 
We think that this is right, and, on a re¬ 
view of the whole circumstances, it being 
obvious, as the matter stands at present, 
that the Subordinate Judge was of opinion 
that surplus profits were due from the 
mortgagee to the mortgagor, that we 
ought to order an enquiry so that the sum 
of money which is finally found due from 
the mortgagee to the mortgagor may te 
such a sis contemplated by the terms of O. 
XXXIV. We, therefore, direct an enquiry 
as to the surplus profits , if any, which 
the mortgagee should psy the mortgager 
for the period from the 25th of June 192° 
to the 2nd cf February 1922 during which 


lie the mortgagee was in possession. 
iat enquiry should proceed in the lower 
nut with due expedition and if it happens 
at the decretal amount which at present 
inds at Rs. 3,812 undergoes any alter- 
ion, either party may without further 
plication amend within 28 days of the 

•ision of the Subordinate Court their 
•seat Memorandum of Appeal to this 

art in any way they think fit provided 
h amendment rela tes solely to this me tter 
ich»we are deciding to-day. If necessary 
application should be made in this 
urt to stay the hearing of the appeals 
t should happen that the enquiry as to 

■ amo ntof surplus profits, if any, is not 
lcluded before the appeals came to this 
,rt_the obicct being that when the 
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appeals do come to this Court the matters 
in controversy right down to the 2nd of 
February 1922 can be settle once £ nd 
for all between the parties. The costs 
of this application will be costs in the 
cause. 

As regards the second application 
the above order supersedes the order 
of stay possea on the 2nd of November 

1922. 

K. S. D. 

Order accordingly. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1076 of 1921. 

June 28, 1923. 

Present Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Kulwant Sahay. 

Mr. R. S. BION— Plaintiff—Appellant 

% 

versus 

SHEOGULAM LAL and others — 
Defendants—-Respondents. 

Appeal, second—Finding of fact—Inference 
drawn from facts—Contract Act (IX 0/1872), 
s. 23— Public policy—Bond executed in lieu of com¬ 
promise of non-compoundable case. 

Where a Court of first appeal draws an inference 
from the facts of a case that the consideration 
forabond Sued on was the withdrawal of a non- 
compoundable case, the High Court cannot, in 
second appeal, question the correctness of the 
inference, [p. 844, col. 2.] 

A bond the consideration for which is the w tli- 
drawal of a non-compoundable case is void under 
the provisions of section 23 of the Contract Act 
and is unenforceable, [p. 844, cols. 1 & 2.] 

Second appeal from a decision ol the 
Officiating Sub-Judge, Muzaffarpur, dated 
tie 9th M .rch, 1921. reversing that 
of the Munsif, Motihari, dated the 30th 
April 1920. 

Messrs. L. N. Singh and H. Prasad, 
for the Appellant. 

Mr. P. Dayal for Mr. B. Prasad, for the 
Respondents. 


JUDGMENT. 

Miller, C. J.— This is an appeal from 
9 decision of the Officiating Subordinate 
Judge of Muzaffarpur, reversing a decree 
of the Munsif of Motihari. 

The plaintiff, who is the appellant before 
us, instituted the suit claiming to recover 
a sum of Rs. 1,000 and interest amounting 
to Rs. 492-13-0 from the defendants under 
a bond dated the 20th September 1916 
signed by Sheogulani, the first defendant, 
and Ramji Dal, his cousin,since deceased. 
The other defendants in the suit are Sat- 
narain Lai, the brother of Ramji Lai, and 
Sadhsaran Lai, the father of Ramji and 
Satnarain. These four defendants formed 
a joint family, Ramji Lai having died since 
the suit was instituted.The cirri rrstf.nces 
under which the bond was executed were 
shortly as follows :— 

The plaintiff is the lessee of certain 
property of which the defendants were 
tenants under him. Ramji Lai, one of 
the tenants, acted as the patwari of the 
plaintiff and collected the rent from the 
other defendants. In the year 1916 a 
sum of rent was due and a further sum 
amounting to something like Rs. 1,000 
was also due from Ramji Lai, that sum 
having been collected by him but not 
accounted for to the plaintiff. As the 
plaintiff could not get this sum out of 
Ramji Lai he took criminal proceedings 
against him and prosecuted him, the charge 
being one under section 408 of the Indian 
Penal Code which relates to criminal breach 
of trust by a clerk or servant. Whilst 
that prosecution was pending in the Magis¬ 
trate’s Court the plaintiff entered into the 
bond in question with Ramji Lai and 
Sheogulani who purported to act on be¬ 
half of themselves and the other members 
of the joint family. The bond in question 
admitted the liability of the defendants 
for the sum of Rs. 1,400 and recited that 
Rs. 400 was paid in cash and as to the 
balance they agreed to pay it back within 
one year and if it should not be paid within 
one year then certain interest was to ran 
upon the amount due. At the tin*-;, when 
this bond was executed Ramji lad 1. d keen 
arrested and was in prison. There is no 
mention in the bond itself that the consider* 
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at ion for executing tlie bond was that 
the proseeutoin against Ramji *L& 1 -should 
be withdrawn. The offence of which he was 
charged was a nou-compoundable offence 
but on the same day on which the bond 
was executed, namely, the 20th September 
1916, the complainant AjiupLai, who was 
acting in this matter as the agent of the 
plaintiff, filed an application before the 
M igistrate in these terms : * In the above 
case the accused having appeared is ready 

to render account and whatever amount 
is found due on account has been paid 
in cash and through bond. Therefore, 
on filing this petition your petitioner prays 
that the case may be struck off the file. ” 
Amongst other defences to the suit a 
)lea was raised that the bond was illegal 
)y reason of the provisions of section 23 
of the Indian Contract Act, which provides 
that ‘ The consideration or object of an 
agreement is lawful, unless it is forbidden 
by law, or is of such a nature that, if per¬ 
mitted, it would defeat the provisions 
of any law, or is fraudulent; or involves 
or implies injury to the person or property 
of another; or the Courts regards it as 
immoral or opposed to public policy. ” 
It was contended that under that section 
the agreement entered into in the bond 
was unlawful, and, therefore, unenforceable 
because a part of the consideration was 
that the prosecution against Ramji Lai 
should be dropped. If this could be 
made out it seems to me, that there con be 
no question about the matter. If in fact 
the whole or part of the consideration 
for the bond was the dropping of the pro¬ 
secution against Ramji Lai then, clearly, 
the whole agreement was unlawful. The 
illustrations given to that section of the 
Indian Contract Act seem clearly to estab¬ 
lish this contention. Illustration (//) is as 
folllows “ A promises B to drop a pro¬ 
secution which he has instituted against 
B for robbery, and B promises to restore 
the value of the things taken. The agree; 
ment is void, as its object is unlawful. ” 
If for the word “ robbery " we substitute 
‘"embezzlement" then the case conies 
exactly within the illustration (/j) appended 
to the section. 

The question whether or not the dropping 
of the prose* ution was a part of the con¬ 
sideration of the bond is, to my mind, 


>. Hfm 

purely a question of fact. There were 
several facts in the case from which it might 
be inferred that the plaintiff in taking 
this bon u from the defendants had agreed 
to drop the prosecution against,Ramji La 1. 
The learned Munsif before whom the.case 
came for trial apparently -was.much in¬ 
fluenced by the fact that the defendants 
undoubtedly owed the money and that I 
think, can hardly be disputed. They owed 
the money for rent and Ramji Lai owed 
to the plaintiff undoubtedly a sum of money, 
something like Rs. 1,000 for money already 
collected. ITe accordingly came to the 
conclusion that the agreement come to by 
the bond of the 20th September 1916 
was a valid agreement and the fact that the 
prosecution had on the same day been 
dropped was not a matter which ought 
to be connected with that agreement. I 
am not saying that the learned Munsif 
was not entitled as a judge of fact to refuse 
to draw the inference which he was asked 
to draw from the facts proved before the 
Court, but when the matter went to the 
learned Subordinate Judge on appeal he 
took a clear view' that upon'tliefactsproved 
it had been established tha t the withdraws j 
of the prosecution did form an essential 
part of the consideration of. -the bond. 
He was influenced in this view by the 
wording of the petition of withdrawal, 
a s he states in his judgment, and he thought 
that the other facts and circumstances 
of the case also justified his view. I 
stated what the main facts were in the 
case and the question, to my mind, Wc 
purely one of the inferences to be drawn 
from those facts. The learned Subordinate 
Judge drew the inference that the with 
drawal of the proseeutoin was an essential 
part of the consideration for the ^°^ 
and it is impossible to my mind for u 
sittine here as a Court of second appeal 
to say that he was not justified m uraw.ng 
that inference from the actsin.the case 
The matter was one purely for the learned 
Judge and having arrived at the c O£ c ' usl °“ 
nt which lie did it seems to me that the 
caseTs conduced ty the findings In these 

circumstances, much as I regret that the 
lability of the defendants cannot be estc 

lished in this suit, nevertheless I am con¬ 
strained to dismiss this appeal 
ing the decision arrived at by the learned 
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Subordinate Judge. The respondents are 
entitled to their costs cf this appeal. 

Kunwant Sahay, J. —I agree. 

z. k. & w. c. A. Appeal dismissed. 


JUDGMENT.—- This is an unfortunate 
case but after hearing both parties we find 
ourselves altogether dissatisfied with the 
procedure adopted by the Court below. 
The suit was one for specific performance 
of a contract and the pleadings are sufficient 
to show that the parties were at issue, 
not so much on the question whether there 
had or had not been a contract betweenh 
them, but as to the terms of the said con^ 
tract. There were several important 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 8 i of 1921. 

May 2, 1923. 

Present: —Sir Grimwood Mears, Kt., Chief 
' Justice, and Mr. Justice Piggott. 

Rat Sahib KRISHNA DASS— Defend¬ 
ant—Appellant 
versus 

• RAM UGRAH SINGH and others— 
Plaintiffs—Respondents. 

Civil Procedure Code ( Act V of 1908), O. IX. 

6 — Defendant, absence of—Application for ad¬ 
journment by Pleader 9 refusal of—Pleader retiring 
from case — Proceedings, whether ex parte— Medical 
certificate not believed by Court — Procedure. 

On the (late fixed for the hearing of a suit de¬ 
fendant was absent and his Counsel applied for 
an adjournment which was refused. Counsel 
thereupon retired from the case. Plaintiff's evi¬ 
dence was then recorded and the suit was decreed 
but the decree stated that the suit had been heard 
in the presence of Counsel for both parties : 

Held, (1) that the decree actually passed was 
not an’ ex parte decree $ [p. 846, col.2.] 

(2) that from the moment when the applica¬ 
tion for adjournment was refused the defendant 
should have been treated as both absent and un¬ 
represented and the subsequent proceedings 
should have been ex parte, [p. 846, col. 2.] 

If a Court sees good reason to distrust a medical 
certificate tendered on behalf of a party, its 
proper course is to summon the Doctor, or 
Medical Officer who gave the certificate, 
and to insist upon his attendance. But it is not 
'air topenalise a party on mere suspicion eugender- 
edintheiuind of the Courtby the fact that a num¬ 
ber of certificates have been tendered in support 
of successive applicat ons for adjournment, 
[p. 845, col. 2.] . e . 

First appeal from a decree 01 the bub* 
ordinate Judge, Mirzapur, dated the 24th 
November 1920. 

Dr. K. N. Katju and Mr. R. K. Malaviya, 
for the Appellant. 

* Dr. S. N. Sen , for tne Respondents. 


matters on which the defendant was con¬ 
tradicting the plaintiffs, as to the terms of 
the contract of lease winch the plaintiff 
was seeking to set up and to enforce. It 
appears that there was considerable delay 
about the hearing of the suit and that 
adjournments were granted in the month of 
Jane 192c, in the month of July 1920 and 
again on the 8th of August 1920 by reason 
of the alleged illness of the defendant. The 
applications for adjournment made on be¬ 
half of the defendant were supported in 
each case by a medical certificate, but the 
judgment on which the decree under appeal 
is based and out of whi ch the order, challeng - 
edinthe connected First Appeal from Order 
No. 89 of 1921. also arises shows that the 
Trial Court entertaired a definite suspicion 
as to the genuineness of these medical 
certificates. We desire to say distinctly 
for the guidance of subordinate Courts 
in these matters, that if a Court sees good 
reason to distrust a medical certificate 
presented on behalf of a party, its proper 
course is to summon the doctor, or medical 
officer, who has given the medical certi¬ 
ficate, and to insist upon his attendance. 
It is not fair to penalise a party on mere 
suspicion engendered in the mind of the 
Court by the fact that a number of certi¬ 
ficates have been tendered in support of 
successive applications for adjournment . 
After all. in the present case we can only 
infer from the record that the defendant 
was tco ill to undertake a journey to Mirza - 
pur, for personal appearance in Court 
for a period which extended to something 
under two months. An illness of that 
duration is not in itself an extraordinary 
circumstance. At any rate, if the learned 
Subordinate Judge felt any suspicious on 
that ground, he ought, on the 8ill of August 
1920, to have summoned the officer who 
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had signc-d the medical certificate. In¬ 
stead of this, he gave the defendant an 
adjournment and fixed the 10th of Sep¬ 
tember 192c for the final disposal of the 
suit. For ought that appears on the re¬ 
cord, the defendant, as well as the plaintiffs, 
may have been perfectly ready with evi¬ 
dence, and prepared to do everything neces¬ 
sary for a final and satisfactory disposal 
of the suit on that date. It so happened, 
however, that the Court found its hands 
full of other work on the 10th of September 
1920 and on this ground alone—and 

not at the request of either party, adjourn¬ 
ed the hearing to the 24th of November 
1920. On that day the plaintiffs were 
present and represented by Counsel and 
were in a position to produce witnessess. 
The defendant was absent and no witnesses 
were in attendance on his behalf The 
Counsel who represented him asked the Court 
for an adjournment and this application 
was refused. I«rom the record it appears 
to us that tne counsel concerned there¬ 
upon retired from the case—and, whether 
or net they remained physically present 
in Court, they took on further part in the 
proceedings and did not continue to re¬ 
present or to act for the absent defendant. 
They certainly did not cross-examine the 
two witnesses whom the plaintiffs produced. 
On this state of facts we think, the duty of 
the Trial Court was to treat the defendant 
as not merely absent in person, but as 
both absent and unrepresented—that is 
to say as entering no appearance in the suit 
from the moment that the application 
for adjournment made on his behalf by 
Counsel was refused. At the same time, 
we are bound to admit that this was not the 
position which the Trial Court elected to 
take up. It proceeded to hear the plaintiffs' 
evidence and to deliver a judgment, in which 
findings, in favour of the plaintifis are 
recorded on the two issues set down for 
determination. In the decree which follow¬ 
ed upon this judgment it is recorded, that 
the suit came on for hearing in the presence 
of certain Counsel appearing for the plain¬ 
tifis and two Counsel appearing for the 
defendant. For reasons already stated, we 
are of opinion, that this is an iuaccurate 
statement, which ought not to have appear¬ 
ed in the decree—at any rate in the un¬ 


qualified form in which it is there set down, 
Our technical objection to the proceedings 
in the Court below is, that the decree as 
passed does not purport to be an ex parte 
decree, whereas in our opinion, on the facts 
before the Court the decree passed should 
have been an ex parte one and snould have 
been described as such. The defendant 
came before the Court on tne following 
day, namely, the 25th of November 192c 
when he put in an application, supported 
by affidavit, in which he asked the Court 
to treat the decree passed on the previous 
day as an ex parte decree, and to set it 
aside on the ground that tne defendant 


had been prevented by sufficient cause 
from entering an appearance on that 
day. The sufficient cause alleged was 
that there had been a confusion between 
:he Courts in neighbouring districts as 
:o the proper date for the observance of a 
certain Muhammadan hoidiay, which might 
lave fallen either on the 23rd of November 
>r on the 24tn cf November 1920 accord- 
ng to the date on winch the new moon 
oecame visible. The affidavit put in on 
lehalf of the defendant lias not been con- 
:radicted and, as a matter of fact, we know 
hat the holiday 111 question was observed 
in different dates in different districts 
n the year 1920. However, the Court 
vliich entertained this application decided 
hat the decree of tne 24th of November 
[920, was not an ex parte decree and corn 
iot be dealt with as such. The defendant 
las, therefore, as a matter of precaution 

>resented two appeals in this Court. ri s 
appeal No. 81 of 1921, is a regular nrst 

ippeal against the decree, treated as a 
;ular decree, passed not merely after contest 
>ut in the presence of both parties. F • 
appeal from Order No. 89 of. 1921 xs a “ 

lineal against the order refusing to treat 
he aforesaid decree as an ex parte decree 

0 the conclusion, first, that the decree 
ctnaly passed was not an ex parti decree 
nd that the first appeal from oraer 
11st therefore, fail. Secondly, we are of 
pinion, that the Trial Court ought to have 
Sd an « parte decree and that the course 
,hich it actually adopted was not fall 
, the defendant, and was calculated to 
tit him in a difficulty in the event of m 3 
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being in a noisition to offer some really 
good and sufficient explanation for his 
failure to enter an appearance on the 24th 
of November 1920. We are prepared under 
the circumstances to alllow the regular 
first appeal, substantially on this ground. 
We set aside the decree on the ground that 
the Court ought to have dealt with the 
defendant as absent and unrepresented 
from the moment when it rejected the appli - 
cation for an adjournment made on his 
behalf. We are of opinion also that the 
defendant has shown prima fade sufficient 
cause why he should have been allowed 
further indulgence and an opportunity 
of being heard in the ca^e, and of having 
the questions in issue determined after 
a regular contest, and not merely upon 
the production of such evidence as a plain¬ 
tiff ordinarily tenders in an ex parte proceed¬ 
ing. On these grounds we allow the Appeal 
No. 81 of 1921, set aside the decree in ques¬ 
tion and remand the case to the Trial Court, 
to be re-admitted to the file of pending 
suits and dealt with accordingly. The costs 
of this appeal, which will include fees ou 
the higher scale, will be costs in the cause, 
to be dealt with by the Trial Court in its 
discretion when it comes to pass its final 
order in the case. We dismiss the first 
appeal from order, without any order 
as to costs. 

Z. K. & W. C. A. 

Appeal allowed. 


PATNA HIGH COURT 

Civil, Revision- No. 59 of 1923* 

June 5, 1923. 

Present: —Sir Dawson Miller, Kt„ Chief 
Justice, and Mr. Justice Kulwant 

Saha} 7 . 

RAMBHANJAN SINOH AND others— 

Petitioners 

versus 

PASHCJPAT RAI and others— Opposite 

Party. 

Civil Procedure Code ( Act V of 1908), O. VII, 
r. 11, O. IX, r. 9— Dismissal of suit for default 
— Restoration—Illness of brother, whether sufficient 
cause . 

P aintiff’s suit was dismissed tor default of 
appearance under O. IX, r. 8, Civil Procedure- 
Code. In an application under rule 9 of that 
Order he asked for restoration of the case alleg¬ 
ing the illness of his brother as the reason for his 
non-appearance on the day fixed for the hearing 
of the suit ; 

Held, that there was no sufficient cause for 
the plaintiff’s non-appearance when the suit was 
called ou for hearing, or for the restoration of the 
case. [p. 847, col. 1.] 

Civil revision from an order of the District 
Judge, Shahabad, dated the nth Novem¬ 
ber 1922, affirming an order of the Sub¬ 
ordinate Judge, First Court, .Shahabad, 
Arrali, dated the 22nd July J922. 

Mr. Bhubeneswari Prasad, for the Peti¬ 
tioners. 

Mr. Harihar Prasad Sinha, for the Oppo¬ 
site Partv. 


JUDGMENT. 

Miller, C. J.-—This is an appli¬ 
cation in revision from an order of the 
District Judge of Shahabad affirming an 
order of the Subordinate Judge dismissing 
an application of the petitioner lor restitu¬ 
tion ot his suit under O. IX, r. 9, Civil 
Procedure Code. 

The suit in question was ordered to be 
heard on the 9th March 1922. Upon that 
day the petitioner apparently arrived at 
Court but he went away again and although 
he had instructed a Pleader on his behalf 
in other proceedings in the suit nobody 
appeared on his behalf when the ca^c 
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was called on for hearing, on that day. 
H's case was accordingly dismissed under 
O. IX, r. 8 for default of appearance. The 
petitioner thereupon took proceedings under 
O. IX, r. 9 before the Subordinate 
Judge, asking that the case should be 
restored and giving as a ground 
for his non-appearance at the hearing 
the fact that his brother had been taken 
ill, which he was informed of on the day, 
he went to Court, and that he had gone 
away to look after his brother. No sort 
of reason was given apparently why his 
Pleader should not have been instruct¬ 
ed to appear on his behalf on that day. 
Ihe Pleader, however, when called upon 
said, that, he had no instructions in the 
matter. The learned Subordii ate Judge 
reiused to accept the explanatioi given 
by the plaintiff as sufficient within the 
meaning of O. IX, r. 9 and he dismissed 
the application for restitution. The matter 
then came before the learned District 
Judge on appeal and he too refused to 
restore the case. 

The only grounds which were open to 
the plaintiff for obtaining an order under 
O. IX, r. 9 were those which are mention¬ 
ed in the order, itself, namely, that there 
was sufficient cause lor the plaintiff’s non- 
appearance when the suit was called on 
for hearing. If the plaintiff showed.suffi¬ 
cient cause then the Court could make 
an order setting aside the dismissal of the 
suit and appoint a day for proceeding 
with it. When the matter came before 
the learned District Judge it appears that 
a further point was argued before him 
11 support of the application. The point 
put forward then and the point which has 
been argued before us in this application 
was that the Trial Court instead of dismissing 
the suit ought to have rejected the plaint 
under the provisions of O. VII, r. 11. It. 
seems to 111c that, in the circumstances 
which have arisen, it was not open to the 


not to have passed ut at: that stage befotfc; 
considering the question which arose 1 : 
under O. VII, r. ii; then that was a- matter:'’ 
of appeal, but there was no appeal<fronir 
that order and it was accepted by the:, 
plaintiff as a proper order; The- onlyf 
step which the plaintiff did take was- aff? 
attempt-under.O. IX, r. 9 to get the case- 
reinstated on the ground that- there* was r ^ 
good cause for. Ids not appearing on the ; 
day in. question. In the circumstances*,, 
it appears to me to have been unnecessary- 
to consider whether or not the Gourt«ought* 
in the circumstances to have acted under 
O. VII, r. 11. If it ought,.then that was- 
a matter, as I have already said,-, on'Which-* 
the plaintiff could appeal but no -appeal-; 
WcS made from that order. In any case* 
after hearing the learned Vakil for the 
petitioner, it seems to me that the circum¬ 
stances contemplated in O. VII, r. 11 ( c\ 
did not arise because no-order had^been? 
made upon the plaintiff to pay a deficit-. 
Court-fee at all, and, therefore it was-not 
a case in which he had failed to- comply-', 
with an order made by the Court, and the. 
Court was under no obligation under 0 / 
VII; r. 11 to reject the plaint* That was* 
the only ground which was put, before-. US', 
in this application but it does not se ®®'- 
to me, that the point really arises.No*, 
ground has been made out w hy. we should- 
interlere in revision with the order made 
by the learned District Judge an order 
which, in our opinion, he ■ had * a-bsolu 

jurisdiction to-pass. 

The application is rejected with costs. 

Kulwant Sahay, J.-~I agree. 

K. S. D. & W. C. A. 

Application rejected . 


plaintiff to put forward that matter as a 
ground for having his case restored under 
6. IX, r, 9. The order made or the decree 
passed dismissing his suit on the 9th March 
i<)22 may or may not have been a proper 
older to make but Iherewasno appeal 
from that order if the order was an improper 

one on the ground that the Courtt.o.ught. 
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ABDUt, WAHI© KHAN V . ABDUW.AH KHAN. 

ALLAHABAD HIGH COURT. 

Criminal Reference No. 159 of 1923. 

May 2i, 1923. 

Present :—Mr. Justice Lindsay, Mr. 
Justice Daniels and Mr. Justice Walsh. 
ABDUL WAHID KHAN— Applicant 

versus 

ABDULLAH KHAN— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 
* 33 . 135 , 137, 439 — Obstruction to right of way 
•—Bona fide dispute—Procedure — Jurisdiction — 
Revision—Interference by High Court—Public way 
—Dedication. 

Per Lindsay , J. —The discretion vested in the 
High Court to interfere in revision ought to be 
exercised in all cases where an attempt is made 
to abuse the process of the Court so as to prevent 
parties from resorting to the Criminal Courts to 
compel a decision regarding matters which 
properly lie within the cognisance of the Civil 
Courts, [p. 849, col. 2.] 

Disputes relating to a private right of way 
should not be decided in the Criminal Courts, 
[p. 851, col. 1.] 

In order to show that a way is a public way 
It must be proved that it has been dedicated to the 
public generally. A dedication to a limited sec¬ 
tion of the public is void and of no avail. A 
general dedication has to be inferred from the 
conduct of the owners of the soil and from 
uninterrupted user oi the way by the general 
public, [p. 850, col. i.] 

Per Daniels, J. —It is not correct to say that a 
Magistrate has no jurisdiction to proceed under 
Chapter X of the Criminal Procedure Code in a 
case where a bonafide dispute as to title is raised. 
On objection being taken by the defendant to the 
proceeding, under section 135 ( b ) of the Code, 
all that the Magistrate has to decide is whether 
his conditional order is reasonable and proper 
or not. [p. 85 col. 2.3 

Emperor v. Dost Muhammad, 28 A. 98 j A.W.N. 
(1905) 202 { 2 A. L. J. 599 I 2 Cr. L. J. 517. dis¬ 
sented from. 

Ram Sagar Mondal v. Alck Naskar, 67 Ind. 
Cas. 177 1 49 C. 682 1 26 C. W. N. 442 | 35 C. h. 
J. 247 | 23 Cr. L,. J. 353 . relied on. 

The High Court will only entertain a revision 
on facts where either there is no evidence to 
support the finding or where the finding arrived 
at is perverse or such as no reasonable man 
could have arrived at on the evidence produced, 
{p. 852, col. 1.] 

Ahsanullah Khan v. Mansukh Ram, 25 Ind. 
Cas. 3501 36 A. 403 at p. 403 1 12 A. L. J. 5 11 ! 
13 Cr. L. J. 598. followed. 

Per Wal h, J.— One co-sharer of an undivided 
ahare cannot dedicate to the public a way over 
the common estate without the consent of his 
co-owners. The act must be the concerted act, 
at one given moment, of all the joint owners. 
I p. 854, cola, x & 1.) 

A Magistrate must deal with an alleged public 
way under section 133 of the Criminal Procedure 
Code, even though the public character of the 
way is disputed, [p. 835 col. x.J 


The summary powers conferred upon Magistrates 
under Chapter X of the Criminal Procedure Code 
are primarily intended to be exercised in cases 
where there is no question that the way is one 
vested in the public, and when that question is 
seriously disputed and its decision becomes a 
difficult matter of mixed fact and law, a Magis¬ 
trate has jurisdiction to exercise his discretion 
by declining to decide it, and sending the parties 
to a Civil Court, [p. 853,001. x.j 

Reference made by the Sessions Judge, 
Azamgarh. 

Messrs. J, M. Banerji and Iqbal Ahmad, 
for the Applicant. 

Mr. Peary Lai Banerji, for the Opposite 
Party. 

JUDGMENT. 

Lindsay, J. — (Mar$h 29,1923.)-—The facts 
which have led up to this Reference are 
set out iu the order of my learned colleague 
and I need not repeat them. 

The recommendation of the Sessions 
Judge is based upon two groundsfi) 
that the Magistrate should have stayed 
his hand and should have referred the 
parties to the Civil Court when he found 
that a bona fide and substantial dispute 
as to title had been raised between the 
parties, and (2) that on the merits the 
order of the Magistrate was not a proper 
order inasmuch as it had not been proved 
that the way in question was a public way. 
As to the first of these grounds we are both 
agreed that the Magistrate’s order 
cannot be discharged because he tailed 
to send the parties to the Civil Court. The 
ruling m Emperor v. Dost Muhammad (1) 
cannot be accepted as a correct exposition 
of the law. 

On the merits, however, I am of opinion 
that the Magistrate's order is not proper* 
and I would, therefore, accept the re, 
commendation of the learned Sessions 
J udge. 

With regard to the argument that this 
is not a case for the excercise of our 
re visional jurisdiction, all I desire to say 
is that the discretion we have to interfere 
ought to be exercised in all cases where, 
an attempt is made to abuse the process 
of the Court so as to prevent parties from 
resorting tothe Criminal Courts to compel 
a decision regarding matters whichproi erly 
lie within the cognizance of the Civil 

Courts. 

(i) 28 A. y8j A. W. N. (1905) 202; 2 A. T,. T. 

5991 2 Cr. L. J. 517. 
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The present case constitutes, to my mind, 
an attempt of this nature, and I, therefore, 
feel at liberty to scrutinise the evidence 
so as to ascertain whether the complainant 
has proved that the way in question is a 
public way. 

We are not concerned here with any road 
made under statutory powers or vested in 
any public or local authority. We are 
dealing with an uumetalled path or track 
which sk rts two sides of a village situated 
in the environs of the town of Azamgarh. 
The parties to the case are co-sharers in 
the village whose shares have been divided 
by partition. Their houses are adjacent 
and abut on the disputed way. In order to 
show that this way is a public way it must 
be proved that it has been dedicated to the 
public generally. A dedication to a limited 
section of the public is void and of no avail. 

Suchgeneraldedication has to be inferred 
from the conduct of the owners of the 
soil and from uninterrupted user of the way 
by the general public. 

So far as the conduct of the owner is 
concerned, we have the admitted fact that 
when partition of the village was carried 
out, the soil over which this way passes was 
divided between the co-sharers without 
any reservation of a right of pasage for the 
public. The complainant himself was allot - 
edone of the portions of this land (plot No. 
320) and it is difficult, in the circumstances, 
to see how he can be heard to say that he 
has dedicated a right of passage to the 
general public. Nor, indeed, did he make 
any such allegation in the complaint which 
he lodged in the Magistrate's Court. In 
this he described the way as follows 

V A kachcha road by which all the ten¬ 
ants (riaya) and we ourselves (meaning, 
I presume, the zemindars) has always been 
passing on foot or mounted and which is 
used for passing to and fro by the parda 
ladies ( masturat ) belonging to families 
which live in that quarter." 

That, in my opinion, is not a descrip¬ 
tion of a road used by the public, but of 
one which is used by the tenants and 
residents of the village. 

In his deposition before the Court 
the complainant improved on this des 
eription and 9aid that the road had been 
used by the public for 30 or 35 yca*s. In 


answer to the Court he spoke of it as 
being used by people of the town and 
people from outside when they come to 
visit him at his house. 

The oral evidence in the case is, in my 
opinion, vague and unconvincing and does 
not establish user of this road by the gene¬ 
ral public. Some of the evidence is clearly 
that of partisan witnesses and maybe dis¬ 
regarded. 1 ' z 

The patwari , who speaks of the way being 
public, has been in that office for only four 
or five years, though he speaks of haying 
known the locality for a longer period.- 
He admits that in the Settlement Record, 
the land is recorded as fallow or wasteland 
(baitjar) and that there is no village map or, 
record showing the existence of a public 

right of way. . . J . 

I place no reliance on the testimony, 
of the two tenants, Naresh and Sadaphal n 

Then, there is the evidence of Roshan 
Khan, a Veterinary Surgeon, who has teen 
in practice in Azamgarh for 11 years. Thfc 
evidence is very cautious and the sum and. 
substance of it is that he uses the road 
when he goes to visit the “Babus (i.e, 9 the 
zemindars ). He speaks of it as being the 
main way to go to the complainant s house* 
He also speaks of visiting the house of one 
Muhammad Idris and using this road for 
the purpose. We are told that this genj 
tleman is or was a Deputy Collector who 

occupied a house in the village. 

The last witness is the Secretary to the 
Municipality, who says he has visited 
Sidhari and driven over 1 he road in an tkka 
or four wheeled carriage. His cross-exa-^ 
mination suggests that he has little occasion 
to visit the village and ttat: he^ onlyJgoes 
there to visit the Babus U. e. the temtn- 

dars ). .• - 

Such is the evidence produced for the; 

complainant. The evidence for the opposite- 

oarty is of little value with the exception 
of that of a partition amin who carried 
out the partition of the village. He had 
before him at the time of giving his evi- 
4 pnCe the partition map and record and 
he proves that the land in dispute (No. 
“20I was divided among the co-sharers 
Is " banjar " and that there was no record 
of ita being used as a public way. He 
.tates definitely that there were only two 
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*° ad ? ( r fstas), vix ;t Nos. 79 and 152. He the village of Sidhari, close to Azamgarh; 
peaKsoi a path existing over No. 320 but connecting the Muhammadabad and the 
e does not speak of that being treated by Ghazipur roads and passing close to the 
the parties as a public path. houses of the parties. 

. R n .. , review of the evidence I am On a conditional order being made against 

of opinion that there was no the applicant under section 133, Criminal 

Inv wf ° f be u? Ie x he ^S^trate that Procedure Code, he appeared to show cause 
any Public right of way had arisen against it and pleadea: 

th * land 111 question by dedica- Firstly, that the drain in question was 
! he 8 e ncral public. Indeed, the fifteen or sixteen years old ana did not 
mitf r ^ e seems to have had doubts in the cause any inconvenience to anybody: 

tG L- t0 from tbe followi ng naive and secondly, that the portion of 

remark which occurs in his judgment, the alleged road over which it Lad 

n* , 8 x th the , fact that the land beGn b^t was bis private property 

w as recorded as “ banjar" at the fit was undoubtedly assigned to him 
time of partition he says:- at a partition in 1912) and that there 

rwi-uVi? be ao w °nder as every one w as no public right of way over it; 

nfl-hp^in 6 thougbt ° f ut tiding his share Tne learned Sessions Judge wasof opinion 
° l 1 ge paths ln other ways when that the moment a bona fide dispute as to 

s °? n P ! r n ^ arose ', f° th «y Were better title was raised by the defendant, the juris- 

It 1 / banjar lands. aiction of the Magistrate was ousted and 

is appears t P m . e u tliat tbe fact that there the Magistrate was bound to stop the rro- 
mnrn f°! dln the Settlement of village ceedings and to refer the parties to a civil 
, au y Pnbbc nght of way over suit. That view is supported by a ruling 
h Hw, / f ! rther ? act that the of a Judge of this Court in Em fowl* 

and was dealt with at partition in a m a nn er Dost Muhammad (1). That rulmg has 

« lt - h i tlle existenCe of recently been dissented from by a Full 
r»nf / Ucb rxgdt definitely refute the case Bench of the Calcutta High Court in Ratn 
P , f °;;;. ard 0n r b !? alf of . the Complai rmnt Sagar Mondal v. Alek Nashar (2) and in 
led inTnn f eVldence was our opinion it is incorrect. No such 

tit h pp ? rt of lt * limitation on the jurisdiction of the Mae is- 

he J^. U0 case of a complaint trate is to be found in the language of the 

the violation° f gen ? r . al p ? blic alleging Code. On objection being taken by the 

0 , xo . n . a public right of way. defendant under section 135 (6), the Mag is- 

3 te ua°rtv P k 1 ak lt 1S * Z ‘ mnd . ar; * he °Pr°- ‘rate was entitled to decide, whether his 

and a . c ,°' shar l e | r 111 tte village conditional order was reasonableandproper 

thhJah™?t£ nt snel 8^ bo ur. and every- or not, that is to say, he had to decid e P whe- 

that 8 !hfl h u Se SU 8 ge ® t ? the conclusion ther the defendant had unlawfully obstruct - 

was nothin br ?u ght before v the Court edaway which is or may be lawfully used 
was nothing more than a squabble about by the public. 

“ rlgbt t of .Mnmte. of this Although he considered that the learned 

S r / 0 ° be declded ln the Cri- Magistrate had no jurisdiction to decide 

~ 5 *f „ , , the point, the learned Sessions Judge 

Sessionc ? reasons ' 1 bold that the went on to consider the case on the merits 

£ ! Jj d8e , 8 recommendation should and has held that the Magistrate came tn 

discharged^ " d tbe ° rder ° £ the Mag ^te a wrong conclusion onthe evfdence and that 

DaniaicT /w , there Was no public right of way over the 

Reference* hv jManh 29, * 9 2 3 •)—'This is a land in dispute. The principles by whic>» 

ff AzaLa y rh e lcaraed Se6 * ion ? J udge the Court is guided in cases of revSioT are 
Abdul wfhkl Khai aa . application by well established and it would not be i e- 
to set aside * sk ? ag thlS cwsary to refer to them but they have 1 h c-r 

passed against the r, T fln , order to Some cxtent questioned in the course 

tion 13; 8 Criminal ft Col" The ° "ST'' A ^ C ° Ult 

order relates toan alleged hachcha road in 8 $.ll J^VS! £, 
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edly has jurisdiction to entertain a 
revision on grounds of fact, but it is equally 
well established that this power should be 
very spmngly excercised. There is a 
well marked distinction between an applica¬ 
tion i i revision and an appeal. It would 
be futile for the Legislature to grant the 
right of appeal in some cases and to withhold 
it in others if the High Court under the 
guise of a revision were to allow conclusions 
of fact based on evidence to be canvassed 
and attacked on the footing of an appeal. 
Broadly speaking, the rule is that the 
High Court will only entertain a revision 
on facts where either there is no evidence 
to support the finding or where the find¬ 
ing arrived at is perverse or such as no 
reasonable man could have arrived at on 
the evidence produced. The case law on 
the subject is collected in Solic-ni's 
Criminal Procedure Code, but the gist 
of the matter was admirably put by Piggott, 
J., in Ahsanullah Khan v. Mansukh 
Ram (3). 

V Tue revisional jurisdiction of this 
Court can always be exercised in order to 
prevent a gross and palpable failure of 
justice. At the same time, it should not 
be so exercised as to make one portion 
of the Code of Criminal Procedure conflict 
with another, as would be the case were 
this Court to permit the practice to grow 
up of invoking its interference in revision 
so as to give a right of appeal where such 
right is definitely excluded by other 
provisions of the Code of Criminal Pro¬ 
cedure.” 

In this respect there is no difference 
between a reference and a revision. A per¬ 
son invoking the revisional jurisdiction of 
the Courtis bound, according to the prac¬ 
tice of the Court, to apply first to the 
Sessions Judge or District Magistrate. If 

the latter considers that a case for re vision 
is made out, he reports the matter to the 
High Court, under section 438, Criminal 
Procedure Code, with a view to the High 
Court exercising its revisionsl powers 
under section 439. If the Sessions Judge 
or District Magistrate considers that the 
application should not be entertained, he 
rejects it, leaving the aggrieved party 
to apply to the High Court direct. Sec- 

(3) aj Ind. Cas. 3 J°I 3^ A. 403 at p. 40*1 12 A. 
It. J. jm 15 Cr. L. J. fl 9 *» 
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tion 439 makes ro distinction- between the 
two cases. 

The Magistrate has used, in the course 
of his order, some loose expressions which 
are cr ticised by the learned Sessions 
Judge, but his substantial finding is 
that, “It cannot but be concluded that 
these banjar portions of No. 320 (the plot in 
dispute) were recorded all through as pub¬ 
lic passages and not private and reserved.'* 
Naturally, a village by-road of this kind 
would only be used by persons living in 
the village or by ptrsons having occasion 
to visit the village, but the Magistiate 
does distinctly find that there is a public 
right of way over the road in question 

which has been obstructed by tie defend¬ 
ant. The defendant’s plea tl at the drain 

had been in existence for twelve or fifteen 
years has been found to be, and undoubtedly 
was, false. The parties, who are next door 
neighbours and near relations, have fallen 
out, and the drain has been recently dug 
for the express purpose cf blocking the 
right of way which previously existed. 
The oral evidence strongly supports the 
conclusion at which the Magistrate has 
arrived. Apart from the complainant him¬ 
self, and witness Sadaphai Singh, w o 
may be attacked as having had some h • 
gallon with the defendant s n oiler, who 
itate respectively that the rcao in question 
is used by people carrying deao boaies to 

the baring ghat and by ekkas, 

and carts, the complaii ant las called 

patwarl of the village, the Secretary of lie 

ant. The patmri distinctly deposes 

that the road is a public Z \ k ial ar d 
people generally and jt go used 

.. twy-tv. y«*. 

S2& 

roads and^tates that he has often 1 asied 

over it in an ekka or hackney camageeitler 
to go to the house of the complainant or the 
house of another man named Abdul Asia 
Khan, these being the only houses in 
village which he happens to have occ«aom 
to visit. This witness is a man of positun 
who is not likely have given ^ 

deuce, and the mere tact that he vumo 


VoU 74 ] INDIAN CASES; 853 


ABDUI, WAHID MAN V. ABDUIXAH KHAN. 

the complainant's house Is no reason for 
rejecting his evidence as false. M. Roshan 
Khan, the Veterinary Assistant, Azamgarh, 
gives similar evidence and says that he 
has used the road not only to visit the com¬ 
plainant but to visit the bungalow of Munshi 
Muhammad Idris who is said to be a Deputy 
Collector living atSidhari. The evidence 
called for the defence does not rebut this 
case; indeed, it contains a good deal to 
support it. These witr eSses put forward 
the false story of the drain having been 
in existence for ten or fifteen years but the 
very first witness admits that all the Babus, 
l.e., the zemindars, and other persons 
go via that path. In fact, the main burden 
of his evidence was that the drain was 
old and did not constitute an obstruction. 
The defendant has in fact not relied on 
his oral evidence in this Court. He relies 
entirely on the fact that the plot in suit 
was not shown as road but as waste land 
at the Settlement, and that it was divided 
between the different co-sharers at the 
partition. The former fact is not conclu¬ 
sive, and as to the latter the a min who 
carried out the partition has been called 
and he deposes that all the public paths of 
the village were divided up between the 
co-sharers at the partition. It appears to 
me, therefore, that this is emphatically not 
a case in which this Court would be justi¬ 
fied in interfering in revision on the facts, 
and I would reject the application. 

There* being a difference of opinion be¬ 
tween the learned Judges composing the 
Bench, the case came before Mr. Justice 
Walsh who recorded the following judg¬ 
ment :— 

Walsh, J.—In this case a Magistrate, 
on the complaint of one Abdullah Khan, 
has ordered his neighbour one Abdul Wahid, 
to remove a nuisance, to wit, a drain drug 
in an alleged public road in front of the 
latter's house so as to obstruct the passage 
of the public and of the complainant. 
The order was made under section 133 of 
the Criminal procedure Code. An appli- 
cat on in revision was made to the Sessions 
Court of Azamgarh. The Sessions Judge, 
being of opinion that in substance there 
was no evidence upon which it could 
properly be held that the road was a public 
way, and that it was an abuse of the pro¬ 


cess of the Court to attempt to put the 
powers under this section in motion at all, 
referred the matter to the High Court, 
Mr. Justice Daniels, before whom it came, 
referred it to a Bench of two Judges ; in 
due course it came before Mr. Justice 
Binds ay and Mr. Justice Daniels, and a 
difference of opinion has arisen both as 
to whether it could properly be held, on the 
evidence, to be a public road, and, further, 
whether, assuming the view of the Magis» 
trate to be erroneous, it was not a merely 
debatable question of fact with the decision 
of which this Court ought not, following 
the well established principles, to refuse 
to interfere. 

In my opinion, there is, upon the evi¬ 
dence, no real controversy of fact at all, 
except in so far as the question whether 
an inference of prior dedication to be 
drawn from an admitted state of facts 
may be said to be itself a question of fact. 
It is, perhaps, more properly described 
as a m xed question of fact and law. It 
will, therefore, be convenient to set out 
the history of this way . as disclosed by 
the evidence. 

The way is kachcha. It has never teen 
properly made up, audit has certainly never 
been repaired by any public authority 
even if any kind of casual repair has ever 
been clone to it. It forms a kind of irre¬ 
gular or tortuous base to a triangle, tie site s 
of which consists of two pucka roads 
which may be described as main roads, 
and which are undoubtedly roads vested 
in the District authority. Tie apex of 
the triangle is formed by the junction of 
these twomainroads where they ntersect 
at right angles. It might be described as a 
short cut, or loop, connecting these two 
roads, and cutting of the two sides of the 
tr angle. But its construct on, and course, 
as well as the absence of any work of repair 
to it by the road authority, all show that 
it wns not brought into existence to serve 
this purpose. It passes the houses of the 
complainant and defendant who were 
formerly co-sharers. It clearly came into 
existence as a village by-road, or path, 
for the use and benefit of the presoy. s, 
owning, or occupying, or wishing to vi £ it 
the houses and lands which it feeds. The 
uncontradicted evidence, for example, that 
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of a Secretary to a Municipal Board, and .undivided share cannot dedicate to the 
of a Veterinary Surgeon, shows that it has public a way over the common estate 
been used indifferently by members of the without the consent of his co-owners. The 

public visiting the places of persons act must be the concerted act, at one given 

v abutting on the road, without objec- moment, of all the joint owners. It is 
tion, though this user must in the odd that the complainant himself, who 
nature of things have been quite casual and must be taken to be either one of the 
interm ttent. This sort of user is a common original dedicators, or the successor-in- 
incident in the case of all private roads title, did not venture to assist the Court 
which serve some purpose other than ia this matter by explaining how it 
purposes exclus vely those of the owners, happened. Indeed, the language of 1 is 
* who would not be likely to interfere, even complaint Indicated (though it would he 
if he knew of it, if it did not injuriously unduly hard to infer much from this fact) 
affect his own interests and it certainly that he regarded the way as apurten- 
cannot, suo mof*, be treated as a ground ior ant to his own residence, and the urer as 
convert ng a private way, if it is ore, ii lo mainly for those who came there. Neither 

a public way. The patwari has kn-^wn the judgment of the Magistrate, nor that of 

and u9ed this road for maty years, and Mr. Justice Daniels, contains ary finding 
is quite satisfied that i t is public. But as to the actual dedication. The truth is, 
it would be unreasonable to expect, in the that not only is there no evidence of a 
cate of auch an obviout localconvenier.ee, joint dedication but that such evidence 
the use of which created no nuisance, as there is, is inconsiitent wilh ii. At 
a village owner to make himself generally the Settlement in 1901 the plot or soil 
unpopular by interference with every iso- over which the way passes was described 
lated user of this kind or with user by as ** waste," or “ fallow," and not as 
villagers. It is equally true that if he wished " rasta ." By the partition in 1910 
to Interfere, he might find the labour of all village paths remained Joint and were 
doing so a greater burden than the main- allotted to these who had Jofntly held 
tenance of his right was worth, and so be the lands over which such ways passed, 
pursuaded to let the latter go, and throw This was a just and almost inevitable 
the road definitely open to the public proceeding, and in the absence of clerr 
by a tacit dedication. In England land- evidence of a prior dedication is really 
owners were very fond of doing this in fatal to this claim. I come, therefore, 
order to throw the burden of repair on to the contusion that, upon the admitted 
to the rates, until the Highways Act of and uncontradictcd facts of the case as 
1835 intervened, and prevented automatic {resented in evidei ce by both s des. (dis- 
dedication without certain formalities, regarding the foolish and dishonest allc- 
which included the consent of the Road gation by the defence that the drain itself 
Authority and their right to require tbe was old), a Judge would have to direct 
road to be properly made up first. a Jury that there was no evidence upon 

It, therefore, becomes material to inquire which they could find that theie had 
when, and in what way, the act of dedi- been a dedication, and that a finding in 
cation, other than that to be inferred the affirmative would really be perv<nc. 
from subsequent permissive user, is said lo As to the question of Jurisdiction, my 
have taken place, and what evidence of it brothers are agreed, and perhaps it does 

is to be found in the documents. It is not fall to me to express any opinion. But 

to be observed that, originally, before paiti- the whole case is a . 1 ; 

tion, the land was held Jointly by co-sharers, merely content myseiIf 'with sayirg that 
This fact makes the necessity of inquir- I agree that theMagistrate had Jurisdiction, 
ing when the dedication was made, all The fallacy in Etnf>eror v Dos* Mvlcp wd 
the more material. It was admitted in fi) lies in the confusion between Junsdi - 
argument before me that it could not be tion and discretion, wl ich la er *as e 
suggested that it had been made sii.ee second point hit more or less OF*m • 
the partition. ’ But one co-sharer of '<■ n ItaM Bench in Raw Sagar MotiM V. AM 
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Naskar (2), The section is quite plain. 
The Magistrate must deal with an alleged 
"public" way even though it is disputed. 
But it is obvious that these summary 
powers were primarily intended to be 
exercised in cases where there was no 
question that the way was one vested 
in the public, and when that question is 
seriously disputed, and its decision becomes 
a difficult matter of mixed fact and law, 
a Magistrate clearly has Jurisdiction 
to exercise his discretion by declining 
to decide it, and sending the parties 
to a Civil Court. It is impossible to 
peruse the Judgment of the Magistrate in 
this case without realizing that he failed 
to appreciate the principles of law under¬ 
lying a controversy of this kind. You 
cannot convert private property into pub* 
lie merely because it looks as though it 
ought to be, and because to do so would be 
convenient to a section of the public who 
have enjoyed permissive user over it, 
and I agree with the Sessions Judge that 
the Magistrate ought in this case to have 
declined to decide it. 

Finally, I hold that, in finding that this 
was a public way,the Magistrate misdirected 
himself, and did so without any evidence 
to justify such a finding; that the complaint, 
whatever trespass the act committed 
upon the complainant's joint rights over 
the private way may have amounted to, 
which is a matter for a Civil Court, was 
an abuse of section 133 of the Criminal 
Procedure Code; that the Reference must 
be accepted, and the whole proceedings 
set alsde. 

z. x. Reference accepted, ** 


PATNA HIGH COURT. 

Criminal Revision No. 289 of 1923. 

June 6, 1923. 

Present: —Mr. Justice Foster. 
Chaudhry MANDAR— Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
s, 476— Order for prosecution—Reasonable prob¬ 
ability of conviction, 


( Au order under section 476 of tlie Criminal 
Procedure Code should not be passed unless there 
is a reasonable probability of conviction, [p. 
856, col. 1.] 

Jadunandan Singh v. Emperor, 4 Ind. Cas. 
710; 37 C. 250; 14 C. W. N. 330; 10 C. h. J. 564* 
xi Cr. I/. J. 37, followed. 

Criminal revision from an order of the 
Sessions Judge, Bhagalpur, dated the 
19th March 1923, affirming that of the 
Sub-Divisional Officer, Supaul, dated the 
13th February 1923. 

Mr. 5 . P. Varma, for the Petitioner. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT. —The petitioner lodged an 
information at the thana on the 24th De¬ 
cember last to the effect that some bundles 
of paddy and a lota had been stolen from 
his threshing floor the previous night, 
lie came to the ihana with the chowkidar 
and the man accused of having stolen 
the paddy, namely, Gokul. The* Sub-In¬ 
spector searched Gokul's house and 

found some paddy which Gokul ad¬ 
mitted that he had stolen from the 
complainant. 1 1 1 at confession of Gokul 
made to a Sub-Inspector would not 

be admissible against Gokul but 

it will be admissible when the present 
petitioner brings it tor ward in Court as a 
justification for his having comDlaircd to 
the Court subsequently. T;:e Sub-Inspect¬ 
or reported the case to lx* inlse and the 
petitioner thereupon moved the Sub-Divi¬ 
sional Magistrate. His petition was quite 
correctly treated as a complaint and he 
was examined or; oath, and the Magistrate 
proceeded quite in accordance with the 
proivisions of section 202 of the Criminal 
Procedure Code. He examined 17 witnesses 
in all, out of whom eight were pro¬ 
duced by the petitioner as complain¬ 
ant and nine were produced by the 
Court Sub-Inspector. After this the 
Sub-Divisional Magistrate proceeded to 
dismiss the complaint passing an order of 
dismissal after enquiry made. But lie was 
bound to record his reason for dismissing 
the complaint. The order which the Magis¬ 
trate passed on the order sheet no <h.vbt 
will have to stand as his reason for dismiss¬ 
ing the complaint. The Magistrate also pro¬ 
ceeded and passed an order under section^ ;t> 

of the Code aod I have no doubt, that he 
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had jurisdiction to do so inasmuch as the 
recording of the complaint, the enquiry 
and dismissal of the complaint were judicial 
proceedings. But he was also making an 
enquiry under section 476 and his order 
that I have referred to must also be taken 
to be a summary of the result of the enquiry 
under this section. The petitioner urges 
that tae Magistrate had no jurisdiction 
to call upon the complainant to prove his 
case, but the rulings which he cited are 
not apposite, for in those cases the peti¬ 
tioner had not approached the Magistrate 
of his own accord. The only fault that 
I find with the order is not as to j urisdiction, 
but the absence ol judicial discretion- 
After examining 17 witnesses the Magistrate’s 
only reason (that deals directly with the 
merits ot the case) for dismissing the com¬ 
plaint and passing the order under section 
476 is the improbability that one of the 
accurcd, not Gokul, should act in a way 
that was described on the side of the pro¬ 
secution. The Magistrate disbelieved that 
that accused would have kept a stolen 
lota in his varandah. Notliing is said 
about Gokul and nothing more is said 
bearing directly on the merits of the case. 
Had there been anything which pointed 
directly to the elements of the offence 
described in section 211, Indian Penal 
Code, elements which are very strictly 
defined and limited, the Magistrate would 
surely, after giving the careful attention 
which lie says he gave, have been able to 
put his finger upo 1 them. It is no use 
passing an order under section 476 unless 
there is a reasonable probability of con¬ 
viction and the very meagre grounds given 
by the learned Sub-Divisional Magistrate 
indicate that this case is not one in which 
the Court could have had any such reason¬ 
able apprehension of success as is necessary 
when an order is passed under section 476, 
Jadunandan Singh v. Emperor (1). The 
case was a petty village quarrel, and the 
action ol the Magistrate would have the 
ehect of interference in a matter that is 
not primarily an offeree against public 
justice. In this connection, I adopt the 


(1) 4 Ind. Caa. 7101 37 C. 250; 14 C. W. N. 

330f xo C. li. J. 5641 xi Cr. h, J. 37. 


principle laid down in the case of Ram 
Pro sad Media v. Raghubar Malta (2). 

I, therefore, set aside the order passed by 
the learned Sub-Divisional Magistrate 
under section 476, Criminal Procedure Code. 

k. s. d. Order set aside. 

(2) 4 Ind. Caa. 6] 37 C. I3atp. zoj 13 C.W; 
N. 1038* 10 Cr. I/. J. 454. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 696 

of 1922. 

Criminal Revision petition No. 582 

of 1922. 

February 6, 1923. 

Present :—Mr. Justice Spencer. 

In re AVADAYAPPA MUDAUAR— 
Accused—Petitioner. 

Penal Code ( Act XL V of i860) ss. 34*. 447. 
104— Wrongful restraint and insult in Court com- 
\ 0 und~Criminal trespass, Conviction for, whether 
ustified—Intent, necessary. 

Accused was convicted of offen ^ e 5 ^if av ; n J 
ions 341, 447 and 504 of the Penal Code for having 

wrongfully restrained and abused a P^son in 

^ourt compound in order to pre\ent 1 

Held, (1) that the convictions under Sections 

141 and 504 were justified; 

(2) that having regard to the facts; 

(a) that the Court compound was open to 

(i) tha^ therl'was no suggestion that the 
accused entered the compound with.the 
intention of intimidating, insulting or 
annoying the Magistrate, assuming that 

the latte! was the person m P 0ssess, ®“' 
-/*) that there was no complaint of trespass 

by the Magistrate; 

the conviction under section 447 of the Codc 

'as not justified. r uvii Ind. 

Chan di Per shad v. Evans, 22 C. 123,11 «a. 

>ec.(N. S.) 83,. relied on. 

Petition, under sections 435 and 439 
f the Code ofiCriminal Procedure, 1898, 
ravine the High Court to revise the judg¬ 
ment of the Court of the Sub-Divisiona 
Taeistrate Ramnad, in Criminal Appeal 
48 of 1922, preferred against the judg- 
lertof the Court of Stationary Second 

lass Magistrate, Sattur, in Calendar Case 
[o. 50 of 1922* 
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WAHAtl MANDER V. EMPEROR. 

Mr. F. S. Vaz, for the Petitioner. 

Mr. V. L. Ethiraj, for the Public Prose¬ 
cutor, for the Crown. 

ORDER. —-The petitioner has been con¬ 
victed of offences punishable under 
sections 341, 447 and 504, Indian Penal Code, 
for having wrongfully restrained the com¬ 
plainant, who is an arrack renter, from 
going and bidding at the arrack sales held 
in the Sub-Magistrate’s Office, Sattur, and 
•for having abused him. 

The facts that the petitioner pushed 
and obstructed the complainant and in¬ 
tentionally insulted him have been found to 
be proved by the evidence in the judg¬ 
ment of the Magistrate who tried the case 
and the Magistrate who heard the appeal. 
The facts found by them constitute the 
offences defined in sections 341 and 504. 
The language found to have been used 
by the petitioner towards the complainant 
was such as would provoke any person of 
ordinary temper to comit a breach of the 
peace. The conviction under these sections 
must, therefore, stand. 

The joinder of a charge of criminal 
trespass (section 447), in the circumsta .ces 
of the present case, was in my opinion un¬ 
called for. The offence of criminal trespass 
is compoundable under section 345, Criminal 
Procedure Code, by the person in possession 
of the property trespassed upon. There is 
no suggestion that the accused entered 
the Court compound, which is a place open 
to the public, with the intention of inti¬ 
midating, insulting or annoying the Sub- 
Magistrate assuming that he was the person 
in possession. Even if it be taken ter 
granted that when the accused entered 
the compound he intended to commit 
an offence, the prosecution has not proved 
that the Court compound was at the time 
in possession of a complainant, who could 
compound the offence under section 345, 
Criminal Procedure Code (vide Chandi Per- 
shad v. Evans (1). Moreover, there was 
no complaint of trespass from the Sub- 
Magistrate. Section 447 appears to have 
been added in order to enhance, the gravity 
ofJthe other two offences. - a 

► I quash the concviction under this sec¬ 
tion and reduce the sentence to the amount 


(1) 22 C. 123111 Ind.Dec. (n.S.) 83; 
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of imprisonment already undergone by 
the accused. 

v. n. v. Sentence reduced . 

z. k. 


PATNA HIGH COURT. 

Criminal Misceixaneotts Case No. 15 

of 1923. 

April 25, 1923. 

Present ;—Justice Sir John Buchnill, Kt. 
WARARI MANDER and others— 

Petitioners 


versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
$. 107— Magistrate, when can detain person in 
custody ^Proper procedure. 

Where proceedings have been instituted against 
a person under section 107 of the Criminal Pro- 
cedurt Code itisonlyin the special circumstances 
referred to in sub-sections (3) and (4) of that 
section that the law empowers a Magistrate to 
detain a person in custody till the completion 
of the enquiry, [p 858, col. 1.] 

The sub-section can only be put into operation 
when a Magistrate, who has no powers to proceed 
under sub-section (1) of section 107 is led to believe 
that a person is likely to commit a breach of the 
peace or to disturb the public tranquillity or 
to do any wrongful act which might possibly 
occasion a breach of the peace or disturbance, 
and cannot, by any other means, prevent the 
possibility of such an occurrence, that he with his 
limited powers can arrest a person and he must 
send him then to another Magistrate who has 
got adequate powers for dealing with the case. 

[p. 858, col. 1.] 

Raghunandan Per shad v. Emperor, 32 C. 8oj 
8 C. W. N. 779; 1 Cr. i,. J. 773, followed. 

$ Chidambaram Pillai v. Emperor, 31 M. 315J 
3M.L.T.311; 7 Cr. E. J. 360 (F.B.), referred to. 

Criminal miscellaneous application from 
an order of the Sessions Judge, Monghyr, 
dated the 22nd March 1923, and of the 
Sub-Divisional Officer, Monghyr, dated 
the 4th April 1923. 

Mr. G. C. Pul, for the Petitioners. 


JUDGMENT.—This was an application 
made to this Court on behalf of four persons, 
Vt-ahari Mander, Ramlochan Hander] 
Saukhi Mander and Kamal Das asking that 
they should be released on bail. It is 
indeed somewhat difficult to understand 
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UMflD V. KmpKROR. 

why or how they ever found themselves 
in gaol. But it would appear that the 
Sub-Divisional Officer of Monghyr initi¬ 
ated proceedings under section 107 of the 
Criminal Procedure Code against the peti¬ 
tioners and, at the same time, issued notice 
against them under section 144 of the 
Criminal Procedure Code, further, on the 
16th March, the opposite party, that is, 
the first party, made an application to this 
office that the petitioners should be put 
in gaol as they, the complainant first- 
party, Were in apprehension of personal 
injury or danger. On this, the Magistrate 
issued warrants against these men on the 4th 
April, and, on that date, apparently, the 
Sub-Divisional Maristrate sent them to 
Hajat purporting, presumably, to act under 
sub-section (3) of section 107 of the Crimi¬ 
nal Procedure Code. It may be also point¬ 
ed out that the warrants which were issued 
against these men by the Magistrate were 
bailable warrants. Now, the applicants 
made an application to be released on bail 
tu the Sub-Divisional Officer but he refus¬ 
ed the application; and what, to my mind, 
is somewhat more serious, is that an appli¬ 
cation was then made to the Sessions Judge, 
who, after pointing out that the accused 
were iu Hajat under section 107, sub-sec 
tion (4) of the Criminal Procedure Code, 
declined to graiit bail to the applicants. 
Now', I think, it is desirable to point out 
that it would certainly appear that, where 
proceedings have been it stituted against 
a person under section 107 of the Criminal 
Procedure Code, it is only in the special 
circumstance referred to in sub-sections (3) 
and (4) of that section that the law em¬ 
powers a Magistrate to detain a person in 
custody until the completion of the enquiry. 
The point is that the sub-section can only 
be put into operation when a Magistrate 
who has no powers to proceed under sub¬ 
section (1) of section 107 is led to believe 
that a person is likely to commit a breach 
of the peace or to disturb the public tran¬ 
quillity or to do any wrongful act, which 
might possibly occasion a breach of the 
peace or disturbance and cannot, by any 
other means, prevent the possibility of 
such ar occurrerce, that he with his limited 
powers can airestsuch a person and he must 
send him then to another Magistrate, 
who has got adequate powers for dealing 
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with the case. The case of Raghanandan 
Pershai v. Emperor (1) appears to lay 
this matter down very clearly. See also 
Chidambaram Pillai v. Emperor (2), where 
it was expressly held that a Magistrate 
has no jurisdiction to remand a person 
in custody under section 107, sub-section (4) 
of the Criminal Procedure Code when 9ttch 
person is not sent to him by another Magis¬ 
trate under section if 7 (3). Now, I find 
that it is said in the letter of explanation, 
which was given by the District Magistrate 
(as a result of the rule issued by this Court 
on the 9th April 1923) and which I may 
add is dated the 16th April last, ^ that 
M Whari Mander and others in the marginally 
noted case ” were granted bail ot Rs. 3c 0 
each on the 14th April, as a result of a 
Police report from which it appears that 
there was no fruther immediate danger 
of a breach of the peace. If it is quite clear 
that the four applicants here have been 
thus admitted to bail there is notoing 
further to be done, but if there has been 
any mistake and these particular four 
petitioners are not those who have been 
so admitted to bail then they mast be 
admitted to bail forthwith to the satis¬ 
faction of the District Magistrate. 

x. s. d. Order atcorSingly. 


(1) 3a C. 801 8 C. W. N. 7795 * Cr. I* J 77 J* 

(2) 31 M. 3x5; 3 M. I*. T. 3**1 7 Cr * J« 3*® 

(P. i.). 



ALLAHABAD HIGH COURT. 

Criminal . Appeal No. 409 of 1923. 

June 20, 1923. 

Present:— Mr. Justice Ryves and 
Mr. Justice Daniels. 

UMED AND OTHERS—ACCUSED 

— Petitioners 


S'. 


versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of l86o )» 

X48, 302 —Concerted attack by several 
arnted^with lathis —Death of victim, liability 0) 

attaohers, : 0 
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Where five persons joined iu beating an elderly 
person and beat him so mercilessly with lathis 
that his skull was fractured and eleven ribs were 
broken, and as a result of injuries he died two 
days afterwards: 

Held, that all the assailants were guilty of 
murder and that it was immaterial by whose lathi 
the fatal injury was inflicted. 

Emperor v. Ram Newas, 21 Ind. Cas. 663: 
35 A.506 ;ii A. I*. J. 804514 Cr.Iv._J.615, Hanumav 
V. Emperor , 21 Ind. Cas. 1005; 35 A. 560; 11 

A.L. J.926; 14 Cr.Ivj J. 685, Emperor v. Gulab ,• 
47 Ind Cas. 805; 40 A. 686; 16 A. Iv.J. 7311 19 
Cr. Iv. J. 953 and Sipahi Singh v. Emperor , 71 

Ind. Cas. 234; 20 A. I*. J. 900; (1923) A. I. R. (A.) 
88; 24 Cr. I,. J.106; 45 A. 130, followed. 

Emperor v. Bhola Singh, 29 A. 28 2; A. W. N. 
(1907) 51; 4 A.L. J.207; 5Cr.lv. J. 130, Chandan 
Singh v. Emperor , 43 Ind. Cas. 438; 40 A. 1035 
16 A. Iv. J. n; i9Cr. Iv. J. 150 and Dhian Singh 
v. Emperor, 14 Ind. Cas. 649; 9 A. Iv. J. 

180; 13 Cr. Iv. J. 265, dissented from. 

Criminal appeal from an order of the 
Sessions Judge, Mainpuri, dated the 9th 
April 1923. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— -Niranjan, Banwari, Ran- 
jit and Umed were committed to the 
Court of Session at Mainpuri on charges 
under sections 148 and 302, Indian Penal 
Code. The learned Sessions Judge con¬ 
victed Umed under sections 148 and 304, 
Indian Penal Code, and convicted the re¬ 
mainder under sections 148 and 325. 
He sentenced Umed to transportation for 
life under section 304 and the other three 
to five years* rigorous imprisonment under 
section 325. Umed appealed to this Court. 
On his appeal being admitted by 0 learned 
Judge of this Court notice was sent to 
Narinjan, Banwari and Ranjit to show 
cause why the conviction should not be 
altered in their case and the sentence en¬ 
hanced accodingly. Niranjan has since died 
in Jail. The notice has been served on 
Banwari and Ranjit and no cause is shown 
on their behalf. We, therefore, take up 
the case of Umed on appeal and the case 
of Ranjit and Banwari in revision. 

It is proved by the clearest evidence that 
Bhopal, an elderly Kachchi of Narnyanpv.r, 
was mercilessly beaten by the four ac¬ 
cused and one Gannu who is absconding. 
There had been litigation between Bhopal 
on the one side and Niranjan and Banwari. 
who are brothers, on the other 
in which Bhopal had been entirely 



successful, with the result that there 
was the bitterest enmity against him 
on the part of Narinjan and Banwari. 
On'y very shortly before this occurrence, 
Bhopal had obatined a decree under sec- 
tin 9 of the Specific Releif Act against them 
and was then putting his decree into exe¬ 
cution. Bhopal was taken to the hospital 
at Mainpuri where he died on the 13th 
January. The medical evidence shows 
that he was most mercilessly beaten and 
his skull was fractured and eleven ribs 
were broken. 


The evidence against the accused is 
overwhelming. It consists of severaleye- 
witnesses who saw the assault in broad 
day-light and who knew all the accused. 
In the first report which was made on 
information given by Bhopal himself 
all five are named. The learned Sessions 
Judge has come to the conclusion 
that on the evidence the apparent inten¬ 
tion of the accused was to cripple Bhopal 
and not to kill him. He gathers this 
from the statements of the witnesses who 
say that the accused were saying as they 
were beating Bhopal that they would not 
leave him in a condition to fight a case 
in Mainpuri. We should have drawn a 
very different inference from these remarks 
but it seems to us quite unnecessary to Cc 
So. There is no doubt that all the five 
accused joined in beating Bhopal when he 
was on the ground with lathis and they 
inflicted such serious injury to him that 
he died two days afterwards. They must 
have known that at the least 
they were cuasing injury which was 
likely to cause death, and if death re¬ 
sulted they are all guilty of murder. In 
such cases it is immaterial by whose lathi 
the fatal injury is inflicted. The learned 
Judge has drawn a distinction between 


Umed and the other three accused before 
him, a distinction which we are entirelv 
unable to appreciate. It may be that 
Umed inflicted the first blow or even the 
blow' on the head but that does not dis¬ 
tinguish his case from that of the others. 
They all joined in the attack and the death’ 
was the result of the beating inflicted by 
them all jointly. The learned Sss: ions 
Judge has relied on the case of Empcrcv 
v. Bhola Sinvgh (1). That case has net 
(1) 29 A. 2821 A. W.N. (1907) 51J 4 A. h. J.2071 

I Cr* If* Jt 130* 
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been followed in several later decisions 
and can no longer be treated as good law: 
vide Emperor v. Rant Newaz (2) Hanuman 
v. Emperor (3) and Emperor v. Gulab {4). 
In this case the decision of a Single Judge 
in Chandan Singh v. Emperor (5) which 
followed Emperor v. Bhola Singh (1) was 
expressly overruled. A similar decision 
reported as Dhian Singh v. Emperor 

(6) was dissesnted from in Hanuman v. 
Emperor (3). The latest decision on the 
point is that of Styahi Singh v. Emperor 

(7) . In our opinion all th excused ought 
to have been convicted of murder, and if 
they had been so convicted and sentenced 
to death we should not have interfered. As 
it is, we alter the conviction in the case 
of Umedfrom section 304 to section 302 and 
in the case of Banwari and Ranjit from 
section 325 to section 302. We maintain 
the sentence of Umed of transporta ton 
for life and enhance that of Banwari p.nd 
Ranjit to transportation for life with 
effect from the 9th of April 1923- The 
sentence under section 148 will remain 
and run concurrently. 

m. a. A. Sentences enhanced . 

(2) 21 Ind. Caa. 663; 35 A. 506; 11A.L. J.8o 4 f 
14 Cr. L. J. 615. 

(3) 21 Ind. Cas. 1005; 35 A. 360; 11 A. L. J. 
926; 1 4 Or. L. J . 685. 

(4) 47 Ind. Cas. 805; 40 A. G8G; iG A. L. J. 73 IJ 

19 Cr. L. J- 953 - _ 

(5) 43 Ind. Cas. 438; 40 A. 103: iG A. L. J.n; 
19 Cr. L. J. 150. 

(6) 14 lad.Cas. 649; 9 A. L- J- 180; 13 Cr. L. J. 
265. 

(7) 71 Ind. Cas. 234; 20 A. b- J. 900; (1923) A. 
I. R. (A.) 88; 24 Cr.b. j. 106; 45 A. 130. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application No. 120 of 1921. 

October 21, 1921. 

Present:— Mr. Kanhaiya Lai, J. C. 
DWARKA SINGH— Accused 

versus 

EMPEROR—Complainant. 
Evidence Act (I of 1872), 5. 33— Statement 
♦< corded In one case, when can be treated as evidence 
in another—Essentials to be proved — Practice. 

The evidence of a witness recorded in one case 
cinnot be admitted as evidence in another case 
uuless the requirements of section 33 of the 
Evidence Act are complied with. [p. 86i,col. I.J 



Where, therefore, in a case under section 394 
of the Penal Code, the complainants were not 
examined, a Police Constable having been pro¬ 
duced to show that an attempt was made to sum¬ 
mon them but they were not found, and the evi¬ 
dence of one of the complainants recorded in 
another case was admitted by the Magistrate: 

Held, that in the absence of proof that the 
complainant could not be procured without an 
amount of delay, expense and inconvenience, her 
evidence could not be treated as evidence in the 
case. [p. 861, col. i.J 

Emperor v. Kangal Mali , 26 Ind. Cas. i6ij 41 
C. 6 oij 15 Cr. b. J. 713* Annavi Muihiriyan v. 
Emperor , 28 Ind. Cas. 518; 39M. 449:28 M.L.J. 
329J17M.L. T. 214J (1915) M. W. N. 229116 Cr. 
b. J. 294, referred to. _ 

Application against the order of the 
Sessions Judge, Gonda, dated 3rd Septem¬ 
ber 1921, upholding that of the M a £i s " 
trate, First Class, Gonda, dated the 8th 
August 1921. 

Mr. R. F. Bahadurji, for the Applicant. 

The Government Pleader, for the Crown. 


JUDGMENT. —The accused, Dwarka 
>ingh, has been convicted of an offence 
inder section 394 °f the Indian Penal 
'ode and sentenced to rigorous imprison- 

nent for one year. . ,, . 

The story for the prosecution is th^t, 
m the 13th February last, at about 11 
►. m., Musammat Manraji and her mother* 
n-law, Musam'mat Maina, were sleeping 
1 their house when the accused and 
ther persons entered the house and attacked 
Iusammat Manraji and stripped her ol 
er ornaments and forced Musammat 
laina to point out where the ornaments 
/ere buried. In the report made by 
Iusammat Manraji to the Police on 
ext day at noon Dwarka Singh was des* 
ribed as one of the persons who entered 
be house and robbed her. The statement 
f Dwarka Singhis that his name was mtro- 
uced at the instance of Sukhpal Sing, 
nth whom he was on bad terms and to wh 
se woman is said to have first gone to get 

lie report written. 

The only direct evidence produced in 
:ie case is y that of a person named Sahib- 
in w ho professes to have gone to the 
lace on hearing the cries and see n jDwarka 

Aments from the person of Musammi 

.anarji. Musammai Manraji 

mmat Maine have.not been ™™me d 

Police Constable was produced to show 
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that an attempt was made to summon 
them but tney were not tound. On the 
29th July 1921 the accused hied an appli¬ 
cation asking tnat bota. the women should 
be examined and an order was passed 
directing the issue of a warrant for their 
production. No warrants were, however, 
issued. An attempt was made to serve 
Musammat Manraji with summons a day 
before the date fixed for hearing but it 
was unsuccessful. The report of the Police 
Constable was that her where abouts were 
not known. The accused, however, states 
that both the women are still in the village 
and are available for giving evidence. 
The Courts below treated the evidence 
of Musammat Manraji which was recorded 
in a casein which another accused was charg¬ 
ed with the same offence as admissible 
under section 512 of the Code of Criminal 
Procedure. But in the absence of proof 
to show that the attendance of Musammat 
Minraji could not be procured without an 
unreasonable amount of delay, expense 
and inconvenience, it was necessary for 
the Trying Magistrate to have taken fur¬ 
ther steps to summon her again or to issue 
a warrant for her production, and if the 
accused insisted, for the production of 
Musammat Maina too. The statement of 
the Pol ice Constable tha t he went thr ice 
to the house of the women and was unable 
to find them in the village is not sufficient 
to establish that their attendance was 
not procurable or that there would have 
been undue delay if warrants hi’d been 
issued tor their production. In fact, the 
order of tie Trying Magistrate directing 
the issue of a warrant for the production 
of the complainants was never complied 
with. 

The evidence of a witness recorded in 
another case, cannot be admitted as evi¬ 
dence in this case, under section 33 of the 
Indian Evidence Act (I of 1872), unless 
the requirements of that section arc com¬ 
plied with. As the accused insisted on 
the examination of the complionants, 
a further attempt should have been made 
to enforce the attendance of the women 
who were the chief witnesses in the case. 
The evidence of Musammat Maina has not 
even been brought on the record and that of 
Musammat Manraji remains without cross- 
examination. In Emperor v. Kanga Mali 


mi 


(1) and Anttavi Muthiriyanv, Emperor (2) 
the learned Judges pointed out the danger 
of allowing statements made in another case 
to be used as evidence without adequate 
steps having been taken to ensure the 
attendance of those witnessesin Court. 

The Trying Magistrate is, therefore, direct¬ 
ed to secure the attendance of Musammat 
Manraji and Musammat Maina and to 
record their evidence in the presence of the 
accused in the manner required by law. 
Such evidence, when recorded, should 
be certified and submitted to this Couit 
within one month from this date or earlier, 
if practicable. 

x. s. d. & z. k. Order accordingly. 

(1) 26 Ind. Cas. i6i» 41 C.601; 15 Cr. L. J.713. 

(2) 28 Ind. Cas. 518; 39 M. 449; 28 M. I*. J. 3291 
17 M, I*. T. 2141 (1915) M. W. N. 229; 16 Cr. L. J. 

294* 


PATNA HIGH COURT. 

Criminal Miscellaneous revision 

No. 19 of 1923. 

June 6, 1923. 

Present: —Mr. Justice Poster. 

MANIRUDDIN and others— 

Petitioners 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code ( Act V of 1898), s, 
114 —Consideration justifying arrest — Magistrate, 
duty of—Substance of report not recorded—Order, 
legality of. 

In order to take action under section 114 of 
the Crim nal Procedure Code, the Magistrate 
must be of opinion that the only way of preventing 
an imminent breach of the peace is to commit 
the persons concerned to custody and must put 
on record the substance of the Police or other 
report by which he is influenced. 

Where a Magistrate'a order commiting certain 
persons to custody did not state who had made 
the report, or what in particular was stated in 
the report I 

Held, that the Magistrate could not be said 
to have proceeded on any information to the 
effect that the arrest of those persons was the 
only way to preserve a breach of the peace and 
the order was. therefore, illegal. 

Criminal miscellaneous revision from an 
order of the Sessions Judge, Monghyr, 
dated the 3rd May 1923 affirming that of 
the Sub-Divisional Officer, Monghyr, dated 
the 1st May 1923. 

Messrs. Akbari and Nooruddin, fox the 
Petitioners. • - 

p The Assistant Government Advocate, -or 

the Opposite Party. 
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JUDGMENT.-- -In ray opinion the order 
refusing bail and committing the applica- 
ants to custody is defective. Section 114 
provides that, whenever it appears to the 
Magistrate upon the report of a Police 
Officer or upon other information (the 
substance of which report cr information 
shall be recorded by the Magistrate), that 
there is reason to fear the commission of a 
breach of the peace, and that such breach 
of the peace cannot be prevented otherwise 
than by immediate arrest of such person, the 
Magistrate may at any time issue a warraut 
for his arrest, 'there are two stringent 
elements in these provisions which are 
obviously directed against any ill-consider¬ 
ed precipitancy on the part of the Magis¬ 
trate. The Magistrate must be of opinion 
that the only way of preventing an. imminent 
breach of the peace is to commit the persons 
to custody and the Magistrate must put 
on record the substance ot the Pc lice or 
other report by which he is influenced. 
The latter provision is, in my opinion, in¬ 
tended as a safeguard with a view to the 
protection of persons whose liberty is 
affected by such order and who may have 
resort to the Superior Court under section 
498 of the Criminal Procedure Code, or any 
other provision of the Code. Now, the 
Magistrate s order cannot, in any sense, 
in my opinion, be regarded as a record 
of the substance of a report. It is not 
stated who has reported or wnat in parti¬ 
cular has been stated in the report. Dook- 
ing at the Police report which is cn the re¬ 
cord ; I see that the Sub-Inspector after 
stating the grounds for proceeding trader 
section 107 against these applicants merely 
recommended that t.ie proceedings should 
be instituted and made no special prayer 
for their immediate arrest. It is clear, 
that the Magistrate did not proceed upon 
any information to the effect that the 
arrest of these persons was the onjy way to 
prevent an imminent breach of the peace. 
As a matter of fact, these persons have now 
been at large for 15 days and nothing has 
happened. I am, therefore, of opinion 
that the order committing these persons 
to custody is not justified aud I direct, 
that they be admitted to bail of the same 
amount as that already taken from them, 

Ord^r set aside , 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 

of 1922. 

Criminal Revision Petition . No. 495 

of 1922. 

April 5, 1923.. 

Present: —Mr. Justice Krlshnau. 
DEENABANDHU RAJAGURU— 

—Complainant—Petitioner 

versus 

VISWARASARAYI LACHANNA DORA 
and others—Accused Nos. 1 to 8 

—Respondents. 

Penal Code {Act XLV of i860), $. 430— 06 - 
struction of channel by ptttting up dam or raising 
eMisting one—Preventing cutting down of bund 
— Offence. 

Where a supply channel is filled up or is ob- 
streuted by putting up a dam or by raising a dam 
already existing, there is a change made in the 
channel which diminishes its value or utility, 
and which if done with the intention to cause, 
or with knowledge that it is likely to cause, wrong¬ 
ful loss to any person would constitute the offence 
of mischief. If the act so done causes a diminution 
of the supply of water an offence is committed 
under section 430 of the Penal Code. 

Preventing a person from catting down a 
does not constitute the offence of mischief. 

Petition, under sections 435 and 439 
of the Code of Criminal Procedure, praying 
the High Court to revise the order, 
dated 23rd May 1922, of the Court or 
the Sub-Divis onal Magistrate, Chicacole, 
in Criminal ■ Appeals Nos. I to 0 ot 
1922 preferred against the order, dated 
30th September 1921, of the Court of the 
Stationary Sub Magistrate, Parlakimidi, m 
Calendar Case No. 766 of 1920. • 

Messrs. L. A . Govindaraghava Iyer and 
L. S. Veeraraghava Iyer, for the 

Petitioner. - 

Mr. 22 . Jagannadh Doss, for the Jfter 

spendents. • ^ ^ 

The Public Prosecutor, for the Crown. 

ORDER.— The Sub-Divisional Mags- 

trate purports to follow the the 

Proceedings, 22nd October 1868 (1). 
view expressed in that ruling has • 

departed from-^ee the ruling in 
krishna ChetU v. Palamyandi Kudambar 
(2) which expressly overruled the case 
in Proceedings, 12th November 18 74 ( 3 ) 
which followed the view in the Proceedings 


$ 


Z M. 2631 


C. R. 13 (APP->J * Wdr 755. . 

>3t i W«i soil 1 Dec, 


7 )L H. C, R. 39 (Ap*) 


X.S. D. 
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22«i October 1668 (1), See also the 
rulings reported as High Court proceedings, 
13 th April 1881 (4) and in re Nalla Naraya - 
nasami (5). The case in Proceedings, 22nd 
October 1^68 (1) can no longer be considered 
to be good law. It seems manifest that if a 
supply channel is filled up, or is obstructed 
by a dam put up, or by raising a dam al¬ 
ready existing, there is a change made 
in the channel which diminishes its value 
or utility and which, if it was done with 
intention to cause, or with knowledge 
that it was likely to cause, wrongful loss 
to any person would constitute the offence 
of mischief. If the act so done causes 
a diminution of supply of water as men¬ 
tioned in section 430, Indian Penal Code, 
an offence under that section is com¬ 
mitted. 

In this case the charge framed is, however, 
not for mischief by raising the bund but 
by preventing the Tahsildar from cutting 
it down. That cannot constitute m schiet, 
and I think it will not be right to set aside 
the acquittal and order a retrial in this 
case, lhe petition is dismissed. 

v. n. v. Petition dismissed. 

(4) 1 Weir 503. 

(§) 1 Weir 504. 


PATNA HIGH COURT. 

Criminal Revision Petition No. 278 

of 1923. 

May 30, 1923. 

Present: —Mr. Justice Macpherson. 
DEBI SINGH and others—Petitioners 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V 0/1898), 
e. * 57 —Duly of Magistrate to summon defence 
witnesses — Warrant-case — Costs, failure to pay, 
effee t of. 

The proviftion contained in section 257 of the 
Criminal Procedure Code that a Magistrate ehall, 
neve in exceptional circumstances, issue process 
on the defence witnesses is mandatory. The 
exception arises when the Magistrate considers 
that the application should be refused on the 
ground that it is made for the purpose of vexa¬ 
tion or delay or for defeating the ends of justice! 
and auch ground must be recorded in writing, 
(p. 864, 001. 2.3 

In the matter of the petition of Sat Nazain 
Singh, $ A. 39a j 3 Ind. Jur. 602j 2 Ind. Dee. (w. 8.) 
*04, Emperor V. Purshottam Kara, 26 B. 4x8; 
4 Bo®* I* B. 38, Narayana Mudaly v. Emperor, 

31 Jfr.Z 3 *1 7 V J • 425. relied on. 

Nilhmuta Singh v. Queen-Empress, 20 C. 489! 

xo lad. D*. (n. #.) 3 x 7 , dittingidsM. 


8*j 

I 

The inability or a Ten the refusal of an accused 

person to pay the costs of the witnesses would not, 
in a warrant-case, be an adequate ground, fot 
refusing to summon the witnesses, [p. 864, col. 2.) 

Revision from a conviction and sentence 
passed by the Deputy Magistrate, First 
Class, Arrah, dated the 6th February 
1923. 

Messrs. Yunus and J. N. Sen Gupta, 
for the Petitioners. 

Mr. 5 . P. Varma, for the Crown. 

JUDGMENT. —This Rule has been issued 
to consider the legality of the conviction 
of the four petitioners under section 448 
of the Indian Penal Code and of the first 
petitioner also under section 379. 

Of the petitioners the first two are 
brothers the third, a boy of sixteen, is the 
son of the first petitioner and the 
fourth is a servant of the others. 
Villages Pauna and Araila which 
lie on opposite sides of a District 
Board Road belong to the Raja of 
Surajpura except to the exteit of eight 
pies in Araila of which two pies belong 
to the petitioner Debi Singh. There is 
a dharana there at which the bullocks of 
baiparis are accommodated at night and a 
toll is levied. The right to collect this 
toll was leased on behalf of the Surajpura 
estate for seven years terminating at the 
last Dasahara day to Debi Singh who ac¬ 
commodated the baiparis and their bullocks 
in a part of his own house. Since the lest 
Dasahara the Raja has rented a house cf 
Damri Sahu which apparently was also 
a dharana prior to 1915, and has through 
his servants re ah zed the toll direct from the 
baiparis. The case for the prosecution was 
that, some 8 or 10 days after the Dasahara , 
the accused trespassed into the compound 
of the rented house, began to induce the 
baiparis to go to the dharana of Debi Singh 
in spite of the remonstrances of the Raja's 
servants, abused the complainant who was 
the chaprassi in charge and forcibly drove 
the bullocks to Debi Singh’s dharana and 
took away the turban and jhola (bag) of 
the complainant containing three or four 
annas collected as toll that day. On these 
allegations the accused were convicted and 
sentenced as above. 

It is urged on behalf of the petitioners 
that the conviction cannot stand because 
the Mag strate failed to comply with the 
provisions of section 257 of the Code of 
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.Criminal Procedure. On the 14th De¬ 
cember 1922, when the accused entered 
on their defence, they filed a list of 20 
witnesses including the Raja of Surajpura 
and a Deputy Magistrate who had held 
a local enquiry in the case under section 
202 of the Code. The Trying Magistrate 
wrote on the list: “ Cost to be deposited 
and he (presumably Debi Singh) should 
explain for what evidence has summoned 
the Raja Sahib. Tne list should be 
curtailed/' On the following day the ac¬ 
cused filed a petition containing a list of 
11 witnesses and stating that they could 
not afford to pay the costs of the witnesses 
wliich had been assessed at Rs. 80. The 
order of the Court was, “Nos. 2 to 10 may 
be summoned for the present, but not 
the Deputy Magistrate and the Raja.’i 
In the order dated the 30th January on 
the order-sheet it is noted that the “de¬ 
fence closed their case." 

Mr. Yunus contends on the authority of 
In the matter of the petition of Sat Narain 
Singh (i), Emperor v. Purshottam Kara 
(2) and Narayana Mudaly v. Emperor (3) 
that in the circumstances the conviction 
is bad since the Magistrate was bound to 
issue process to the defence witnesses 
unless he considered that the application 
should be refused on the ground that it 
was maae for the purpose or vexation 
or delay or for defeating the ends of jus¬ 
tice and unless he recorded such ground 
in writing. The reply of Mr. S. P. Varma 
is that the facts appearing on the record 
Show that the Magistrate's opinion was that 
the application had been made for the pur¬ 
pose of vexation. Reference is also made to 
the case of NUkanta Singh v. Queen-Em¬ 
press (4) in wliich it was held that it lies 
upon 1 he party wliich thinks himself ag¬ 
grieved to show the Court that the ends 
01 justice had been in some way frustrated 
in consequence of the refusal to recall 
witnesses. That case, however, is rot 
really relevant here as the matter before 
the Court was one 01 recall of witnesses, 
aud indeed it is in that regard that the 
proviso t) section 257 (1) introduced in 
the Code of 1898 affirms the view taken 
in the case. 


(1) 3 A. 3921 5 lad. jur. 6021 2 lad, Dec. 
(W. 8.) 304. 

(.>) ao B, 418» 4 Bom. L. R. 38. 

(3) 31 M. 13x1 7 Cr. L. J. 4-5. 

(4) 20 C, 469; iolnd, Dec. (n. S.) 317. 


\ 
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The conclusion at which I have arrived 
is that the irregularity in procedure was 
such that the conviction cannot stand. 
There has been a plain departure from the 
law. The provision that the Magistrate 
shall, save in exceptional circumstances, 
issue process on the defence witnesses 
is mandatory. The exception arises when 
the Magistrate considers that the appli¬ 
cation of the accused should be remsed 
on a special ground wliich, moreover, must 
be recorded in writing. In the present 
instance, the Magistrate has recorded no 
such ground for his refusal. Nor can it be 
clearly gathered irom the record of. bis 
proceedings what his view was or that 
any legal ground existed.’ If the record 
itself showed a legal ground or perhaps 
if it appeared that there was absence of 
prejudice, this Court might refuse to inter¬ 
fere in revision. But the inability or even 
refusal to pay the costs of the witnesses 
would not be adequate ground in a warrant- 
case, aud no inference can be drawn either 
that the accused failed to state orally to 
the Magistrate the reason why they de¬ 
sired process in respect of the Raja or that 
the Magistrate considered that there was 
ground such as is set out in section 257 
for refusing process. It may be fiat the 
Raja's name was included ror the purpose 
of vexation, but there is nothing to show 
that such was the Magistrate s opinion 
more particularly as he also refused to 
summon the enquiring Deputy Magistrate 
in respect of whom it is ch ffic ult to s 
why he should be summoned .for the pur 
pose of vexation, or, as he was then at 
Arrah, for the purpose of delay, and 
respect of whom a demand for deposit 

c" 5A*. “S-S 

“ 101 ttC P Tfinite order The curtail- 
t0 P t SSS f thei/ list of witnesses by the ac- 
a L the suggestion of the Court also 

«-»«« 

to be imreasorable. 

^The conv cuon is set aside and the case 

. remanded to the Magistrate to dispose 

.It^nnlication under section 257 accord- 
ot the application ^ ^ ' fce tat? 

Ing to • ’ t two witnesses named, 

SdSJStoS! *o *=«■ • «** !«• 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 453 of 1922. 

May 8, 1923. 

Present : —Mr. Justice Ryves and 
Mr. Justice Daniels. 

JHARI KOERI — Plainitiff—Appellant 

vers us 

BIJAI SINGH and others—Defendants 
and Plaintiffs—Respondents. 

Hindu Law — Widow's estate — Rent-decree agains t 
widow, personal—Sale in execution — Auction-pur - 
chaser, rights of. 

The question whether the whole estate or 
only the right, title and interest of the widow 
passes on an execution sale against the widow 
depends on the nature of the suit. If the suit 
is a personal claim against the widow only her 
interest passes, but if the suit is in respect of the 
family estate or upon a cause not merely personal 
against her, the whole inheritance passes by the 
execution sale. [p. 866, col. i.] 

Jugul Kishore v. Joiindro Mohun, 16 C. 985; 
11 I. A. 66; 8 Ind. Jur. 485; 4 Sar. P. C. J. 553; 
5 Ind. Dec. (n. S.) 657 (P. C ), followed. 

A decree for arrears of rent against a widow is 
not necessarily in all cases personal whether the 
holding is ancestral or not. [p.866,col. 1.] 

Jiban Krishna Roy v. Brojo Lai, 30 C. 550; 
5 Bom. L. R. 428; 7 C. W. N. 42".; 30 I. A. 81; 
8 Sar. P. C. J. 444 (P. C.) and Baijun Doobey v. 
Brij Bhookun Lai, 1 C. 133; 24 W. R. 306; 2 I. 
A. 275; 3 Suth. P. C. J. 207; 3 Sar. P. C. J. 541; 

1 Ind. Dec. (n. s.) 86 (P. C.), distinguished. 

Kristo Gobind Majumdar v. Hem Chunder 
Chowdhry, 16 C. 511; 8 Ind. Dec. (n. s.) 337, 
di sented from. 

An execution sale against a widow which pur¬ 
ports to pass the entire estate stands on the same 
tooting as a voluntary alienation by her. [p. 866, 

col. 2.3 

Where a decretal debt is not of a nature to 
support a sale of the entire interest of a Hindu 
widow in possession, an auction-pure]-as< r at a 
sale in execut on of a decree against her, 
acquires a title to the property which is voidable 
only at the instance of the reversioners on the 
widow's death: and until challenged by them he 
has a good title, which cannot be treated as a 
nullity by any trespasser who has suceeedcel in 
getting possession of the property, [p. 866, col. 2.] 
Sitaram Ravaji v. Khanda Mairala Shinde, 
59 Ind. Cas. 480; 45 B. 105; 22 Bom. I,. R. 1155 
and Kesho Prasad Singh v. Chav.drika Prasad 
Singh, 68 Ind. Cas. 394:2 Pat. 217:3 P. I,. T. 
797; (1923) A. I. R. (Pat.) 122, relied upon. 

Second appeal from a decree of the 
District Judge, Benares, dated the 24th 
November 1921. 

Mr. Haribans Sahai, for the Appellant. 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT.—Jhari Koeri, the plaintiff- 
appellant in this case,, is the auction-pur¬ 
chaser of a fixed-rate holding. The holding 


originally belonged to one Babu Lai and 
was inherited by his wife, Musammat Chau- 
rasi. Musammat Chaurasi was in possession 
of another holding, either a fixed-rate or 
occupancy holding, probably the latter, 
which she had also inherited from her 
husband. A decree for arrears of rent 
against this latter holding was obtained 
against her. Instead of taking ejectment 
proceedings under sections 57 (a) and 61 
of the Tenancy Act, the landholder put to 
sale the fixed-rate holding now in dispute 
which was already mortgaged to him 
and it was purchased by the plaintift under 
two sale certificates dated the 21st June 
1909 and 24th November 1910. The 
plaintiff obtained possession of the holding, 
Musammat Chaurasi died about two years 
before the suit and on her death the defend¬ 
ants, who are remote reversioners of Babu 
Lai, managed to get possession of the hold. 
ing, thereby ousting the plaintiff. The de¬ 
fendants set up title to the holding on the 
strength of having obtained a relinquish¬ 
ment from a son of one of the daughters 
of Babu Lai. As it appears that there 
were daughters of Babu Lai in existence 
who were nearer heirs, the defendants’ 
title is not assisted by this relinquishment 
and both Courts have found that they have 
no title. The Courts have differed as to 
whether the plaintiff is entitled to recover 
possession from them. The main point 
in dispute was, whether the plaintiff pur¬ 
chased merely the life interest of Musamnial 
Chaurasi. The Trial Court held that in either 
case the plaintiff’s title was good against 
all the world except the immediate rever¬ 
sionary heirs, and the defendants having 
no title the plaintiff was entitled to get 
back possession. The lower Appellate Court 
considered that as the decree for arrears 
of rent was passed against Musammat 
Chaurasi the plaintiff's purchase could 
only be of her life interest. It further 
held that as the defendants were in posses¬ 
sion it did not matter whether they had 
a good title or not unless the plaintiff could 
prove that he purchased the entire interest 
in the holding. Being of opinion, that the 
plaintiff’s purchase was of Musammat C'.iau- 

rasi’s life interest only the learned judge 
allowed the appeal and dismissed the suit. 

The question, therefore. i .»; decision 
in this appeal is, what was the nature of 
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fee interest which the plaintiff obtained 
by his auction-purchase in 1909-10, and 
whether he lias a subsisting interest suffici¬ 
ent to entitle him to recover the property 
from the defendants who are in possession 
without any right whatever. 

It was laid down by the Privy Council 
in the case of Jugul Kishore v. Jotendro 
Mohun (1), that whether the whole estate 
or only the right, title and interest of the 
widow passes on an execution sale against 
the widow depends on the nature of the 
suit. If the suit is a personal claim against 
the widow only her interest passes, but if the 
suit is in respect of the family estate or upon 
a cause not merely personal against her 
then the whole inheritance passes bv the 
execution sale. The decree in that particular 
case was for mesne pro fits. It is contended 
before us that a decree for arrears of rent 
must necessarily be personal whether the 
holding was ancestral or not, and two cases 
are cited in support of the argument. The 
first is the decision in Jiban Krishna Roy 
v. Brojo Lai (2). The decision in that 
case was that in that particular case a sale 
in execution of a decree for arrears of rent 
passed against a Hindu daughter passed 
only her interest, but the decision was 
based on the circumstances of the case, 
and the provisions of section 64 of the Bengal 
Tenancy Act and is no authority for the 
proposition that a decree for arrears of 
rent must necessarily in all cases be treated 
as a personal liability. The second case 
is a decision of the Calcutta High Court in 
Kristo Gobind Majumiar v. Hem Chnnder 
Chowdhry (3) which laid down that a decree 
for arrears of rent against a daughter in 
possession was a personal decree in which 
only her life interest could be sold. No 
reasons are given for the decision. The 
Court considered the case concluded by the 
Privy Council ruling in Baijnn Doobcy 
v. Brij Bhookun Loll (4). 


(1) 10 C. 985; 11 I. A. 66; 8 Ind. Jur. 485; 
4 Sar. P. C. J. 553; 5 Ind. Dec. (n. S.) 657 (P. C.). 

(2) 3 ° C. 55 °; 5 Pom. L. R. 428; 7 C. W. N. 
425; 30 I. A. 81; 8 Sar. P. C. J. 444 (P. C.). 

(3) 16 C. 511; 8 Ind. Dec. (n. s.) 337. 

(4) 1 C. 133; 24 W.R. 306; 2 I. A. 275; 3 Sutb. 

P. C. J 207-, 3 Sar. P C. J. 541J 1 Ind. Dec. 

(N. S.) 86 (P. C». 
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An examination of this ruling does not 
support the conclusion wliich the learned 
Judges drew from it. The case was decided 
on the ground that the sale which was 
held did not purport to be of auything 
more than the widow's interest, and the 
earlier cases cited by their Lordships in 
their judgment sufficiently show that it is 
possible for a sale under a rent decree 
against a widow to pass the entire estate. 
There lias been no finding by the Courts 
below as to whether the holding in respect 


>f which the decree was obtained was a 
ixed-rate or an occupancy holding. In 
lither case the zt mitidar might, under sec- 
ion 57 (a) of the Tenancy Act, have en- 
orced it by proceedings in ejectment, 
ind had he done so the entire tenure would 
lave been lost to the family. The difference 
oetwecn the two is that if the holding was 

in occupancy holding the reversioners could 

lot in any case have succeeded to it on 
Milsamntal Chaurasi’s death unless they 
bared in the cultivation during her life- 
:ime. It appears to us, however, that it 
unnecessary to enter into this question 
n' this reason that it is clear from the 
:cord that what purported to be sold under 
ie decree was the entire tenure. If 1 2 3 4 ® 

ssumed that the decretal debt was not ot 
nature to support a sale of the en ire 
iterest the purchasers obtained a ti 
oidable at the instance ot the reversioners 
a the widow's death. Urtil challengea 
y them it is a good title and canno 
reated as a nullity by any trespasser 
bo has succeeded in getting possession 
t the property. On this point we agre 

nth the learned Trial Judge. 

If authority is necessary, we may rete 
i two recent decisions of the Bombay 
ad Bihar High Courts respectively, ^' 

** Ravaji v. Khandu MairaU Shind* 
*\ and Kesko Prasad Singh v. 

ianirika Prasad Singh (6). In th » ^ 
ect an execution sale against a widow 
Mch purports to pass the entire estate 

' . * . f _ c _oc a voluntary 


59 Ind. Cas. 480 45 B. 1051 21 Bom. U 

5 68 Ind. Cas. 394! **'713 *>• T < 

figaO A. 1. B- (Bat ) w - 
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alienation by her. In this view, we set 
aside tne decree of th® Court below and res¬ 
tore that of the Trial Court with costs 
in all Courts. 

m. A. A. & w. c. a. ! Appeal allowed. 


PATNA HIGH COURT. 

Appeals from Original Orders Nos. 170 

and 185 of 1922. 

June 8, 1923. 

Present: —Justice Six B. K. Mullick, KT., 

and Justice Sir John Bucknill, Kt. 

In M. A. No. 170 of 1922. 

SIA SHA CHARI PEARI— Judgment- 
Debtor—Appeeeant 
versus 

RAM KISHORI KUER— Decree-Hoeder 

—Respondent. 

In M. A. No. 185 of 1922. 

Babu KISHUN PRASHAD SINGH— 

Petitioner—Appeeeant 

versus 

Musanumat RAM KISHORI KUARI— 

Opposite Party—Respondent. 

Execution—Decree for maintenance creating 
charge on immoveable proper ties of judgment-debtors 
— Decree, whether executable without bringing 
fresh suit—Properties of decree-holder's husband in 
hands of judgment-debtor, whether liable — Pro¬ 
cedure—Civil Procedure Code ( Act V of i8;.8). 
O. XXXI V. 

A decree allowed maintenance at a specified 
rate payable in two equal instalments annually 
dur ng the li etime of the decree-holder. The 
Court directed that the amount of maintenance 
then in arrear as well as future maintenance was 
to be realised as a charge, on certain immoveable 
properties in the possession of the judgment- 
debtors, members of the family of the decree- 
ho dcr'6 deceased husband. In her ex cution 
petit on the decree-holder prayed that ls one of 
the judgment-debtors had in her possession some 
propert> belonging to the estate of her deceased 
husband, she was ent tied to reecnerthe judgment - 
debt by sale of that property. She- also prayed 
that as the remaining judgment-debtors had 
real sed a decree in which her husband was 
interested, she was ent tied to the pr» portionate 
share of her husband in the amount realised; 

Held. (1) that the decree was one enuring for 
the durat on of the decree-holder's life and it was 
open to her to execute her present claim for 
arrears of-maintenance w thout bringing a 
fresh suit j [p, 868, col. 2.] ‘ 


(2) that the charge created in the case wa 9 a 
lien not antece* ent to the dec ee but created by 
the decree itself and it could not be said that 
there was any mortgage on the prop rty or that 
the decree was a true mortgage-decr e j £p. 
868, col. 2.J 

(3) that the decree-ho der could, at any time 
after the mortgage pr perties were exhausted, 
proceed to execute the decree against the prop¬ 
erties which be onged to her husband and were 
in the pos ession of the judgment-debtor j [p. 
868, col. 2.] 

(4) the procedure of the execution of the decree 
was not limited to the provisions of O. XXXIV 
of the Civil Procedure Code. (p. 868, col. 2.] 

In M. A. No. 170 of 1922. 

Appeal from an order of the Additional 
District Judge, Darbhanga, dated the 
26th May 1922. 

Mr. Janak Kishore, for the Appellant. . 

Messrs. N. C. Sinha and Sunder Lal t 
for the Respondent. 

In M. A. No. 185 of 1922. 

Appeal from an order of the Subordi- 
Judge, Darbhanga, dated the 12th August 
1922. 

Mr . S. N. Rai, for the Appellant. 

Mr. N. C. Sinha for Mr. Sunder Lai , 
for the Respondent. 

JUDGMENT. 

M. A. No. 170 of 1922. 

Mullick, J.—These two appeals arise 
out ol the execution of a decree dated the 
8th M rch 1911 passed by the Additional 
Subordinate Judge of Darbhanga in suit 
No. 21 of 1910. By that decree the res¬ 
pondent Musammat Ram Kishori Kuer, 
was allowed maintenance at the rate of 
Rs. 50 per month payable in two equal 
instalments annually for the duration 
of her life. The Court directed that the 
amount of maintenance then in arrear 
os well as future maintenance was to be 
realised as a charge on certain immove¬ 
able properties mentioned in the plaint 
in the possession of the judgment-debtors 

who were members of the family 0 f Raj- 

ballav, the deceased husband of Musamimat 
R.m Kishori, and had succeedeed toRaj- 
ballav’s property. The first execution taken 
out in 1914 realised a sum of about 
Rs. 9,000, by the sale of the properties 
charged. There were two other execrt«Y.ns 
in 1917 and 1919. The present execution 
case wa s filed on the 25th November 1921 
for a sum of Rs. 5,587 on account of prim i • 
pal (amounting to Rs. 3,300) and interest. 
The decree-holder prayed that as the judgl 
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ment-debtor, Sis sahchari, ha d in her posses¬ 
sion some property belonging to the estate 
of her deceased husband, she was entitled 
to recover the judgment debt by the sale 
of that property. She also prayed that as 
the remaining judgment-debtors had realis¬ 
ed a decree in which her husband was 
interested she was entitled to the propor¬ 
tionate share of her husband in the amount 
realised in the execution of that decree 
and she also contended that as some of the 
judgment-debtors had sold portions of a 
mama named Keotgavan in which her hus¬ 
band had on interest she was entitled to 
recover from the venders the value of 
her husband's interest in the portions 
sold. Objections were thereupon made 
by Siasahchari and two other judgment- 
debtors. The objections of these two were 
dismissed, but Siasahclir.ri's objection was 
partially allowed by a judgment passed 
by Mr. A. N. Mitter, Additional District 
Judge, dated the 26th May 1922: The 
learned Judge held that a 7 annas 2 gaud as 
share of Keotgavan belonging to the estate 
of Rajballav was in the possession of Siasah¬ 
chari and that it was liable to sale in satis¬ 
faction of the decree-holder's claim. 

With regard to the decree holder's claim 
against Siasahchari in respect of her hus¬ 
band’s share in the proceeds of the mortgage 
decree above referred to the learned Jucge 
held, that the money had been realised by 
Siasahchari's mother-in-law, Ra.msohaon, 
and that there was no evidence to show 
that any part of it had come into Siasah- 
chari’s hands. He, therefore, dismissed 
the dec ee-holder’s claim for that portion. 

Siasahchari now prefers Appeal No. 170 
of 1922 against the decision in regard to 
the sale of 7 annas 2 gavftas of villare Keot- 
ga va n. 

Now, the first objection taken is that the 
decree as it stands cannot be executed. 
It is contended that the decree is a mort¬ 
gage decree and as the properties charged 
have already been exhausted, the only 
remedy open to the decrc-e-holcer is to 
take out an order under r. 6 of O. XXXIV, 
Civil Procedure Code. It is ccntenccc 
that the decree being a mortgage decree 
it cannot be executied as a personal deert e 
against the judgment-debtor. Now it is 
< quite clear on the authority of Ashalosh 


Bannwjee v. Luhhlmonl Debya (i), that it 
is not necessary for the decree-holder to 
bring a fiesh suit for maintenance. In 
the decree of the 8 th March 1911 there was 
not merely a declaration 'of the right to 
maintenance, but also a direction, that 
the arrears of maintenance payable at 
certain dates were to be realised from the 
judgment-debtors and the Court directed 
that the arrears w’ere to be charged upon 
certain properties. Now, that was a decree 
enuring for the duration of the decree 
holder's life and it is open to her to execute 
her present claim for arrears of maintenance 

without bringing a fresh suit, . . 

As for the contention that being a mort¬ 
gage decree it cannot be executed as a 
simple money decree, the argument pro¬ 
ceeds on a fallacy. The decree is clearly 
not a mortgage-decree. The mode of exe¬ 
cution is partially that provided for the 
execution of mortgage decrees, but the 
charge in this case was a lien not autececun 
to the decree, but created by the decree 
itself and, therefore, it cannot be said, that 
there was any mortgage on the property 
or that the decree is a true mortgage decree 
In my opinion, the decree holder Cc=n, a 
any time after the mortgage properties 
are exhausted, proceed to execute the decree 
against the properties which belong d 
to her husband and are in the possession 

of the judgment-debtor. In ' 

cation unuer O. XXXIV, r. 6 wouId n■ 
materially different from the a PP ]lca ^ n 
which has been mace in tli e P resent ^ 
In either event, the decree-holder ivould 
be entitled to proceed against the 0 h 
properties of the jucgmeiit-oebtors p 
vided those properties belonged to the 
estate of her deceased husband. ± 
difference between the maintenance ngh 
of a Hindu wido w a no a mortgage h rg^ 
has been recognized in section 39 .' 

Trrnsfer of Profit} Act > 

it is enforceable like any other >«■ 

resp ec^which nochcrfe «isy ; A 

enforced e s a charge but, in my opinion, he 

“* T ofthr^e'ee^iUd t Z 

E'aUerePore ^ objection Ihztthe 


(I) 


1 9 c. 1 39; 9 Ind. Dec. (n.s.) 53 8 (*• 
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execution cannot proceed is, in my opinion, 
untenable. 

Tlien comes the question as to the 
merits. Now with regard to Siasahchari, 
it is established that she is in possession 
of a 7 annas 2 gandas share of Mauza 
Keotgavr.n which share was the property of 
Rajballav. It is true that this property 
was not included in the poverties specified 
ia the decree of the 8th March, 1911 asbeing 
liable to the decree-holder’s charge; but 
as under the Hindu Law a wide vvis entitled 
to proceed against all the properties of her 
ueceased husband to recover her main¬ 
tenance allowance, there can be objection 
.to the order which has been made in this 
case. The result is that the judgment of 
the learned Additional District Judge is 
affirmed and Appeal No 170 of 1922 is 
'dismissed with costs. 

M. A. No. 185 OF 1922. 

In this appeal the same objection is 
taken with regard to the execution of the 
decree, but, as already stated above, the 
decree appears to me to be quite capable 
of execution and the only question is whe¬ 
ther the respondent Kishun Prasad lias 
any property appertaining to the estate 
of Rajballav against which the decree- 
holder can proceed. Now on this point 
the judgment of the learned Subordinate 
Judge of Darbhanga dated the 12th 
August 1922, does not give us any assist¬ 
ance. The learned Judge docs not find 
what is the property claimed by the decree- 
holder which is in the possession of Kishun 
Prasad. We are told that the claim is 
in respect of two items: (1) Rajballav *s 
interest in Mauza Keotgavan which the 
respondent Kishun Prasad has sold and the 
sale proceeds of which are in his possession 
(2) the proportionate share of Rajballav 
in the money realised by the execution 
of a mortgage decree for Rs. 3,064. We 
have no information as to how much, if 
a jay, of these sums was realised by the appel¬ 
lant and the case must, therefore, go back 
to the learned Subordinate Judge in order 
that it may be dealt with according to 
la w. 

It is contended that in the second exe¬ 
cution Kishun Prasad had already paid 
a sum of Rs. 448 which must be deducted 
out of the decree-holder's present claim. 
Qn this point again we have no information 
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and the accounts must be adjusted by the 

Subordinate Judge in due course. 

Finally, it lias been urged that it is 
inequitable tha t the judgment-debtors should 
be all jointly and severally liable for the 
whole amount of the arrears claimed in the 
present execution. The only, reply that 
it is possible to make to that contention 
is, that the decree created a joint and 
several liability and so long as the decree 
stands it is not open to any of the judgment- 
debtors to ask the Court to determine, 
what shall be his several liability in the 
matter. The only remedy open to a judg¬ 
ment-debtor who has paid more than his 
share (sic) is a contribution suit against 
his co-judgment-debtors. 

The result, therefore is that Appeal 
No. 185 is decreed, the order of the Subordi¬ 
nate Judge is set aside and the case is 
remanded in order that it may be disposed 
of according to law. 

The appellant will get his costs in this 
Court. We make no variation in the order 
of the Subordinate Judge as to costs in 
his Court. 

Bucknill, J. —I agree. 

K. S. D. & W. C. A, 

Order set aside. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 159 of 1921. 

June 20, 1923. 

Present: —Mr. Justice Lindsay anil 
Mr. Justice Sulaiman. 

UMAN SHANKER and another— 
Plaintiffs—Appellants 

vers us 

Musatnmat AISHA KHATUN— 
Defendants —Respondents. 

Adverse possession—Hindu widow ill posses¬ 
sion—Presumption of separation, whether arises 
— Reversioners, right of, when extinguished. 

Unless it is clearly shown that when a Hindu 
widow took possession she professed to do it 
as claiming only the limited estate of a widow 
it would be impossible to hold that the r-Vhfcs of 
the reversioners were not extinguish, d'/ after 
the lapse of the statutory period, [p. 8-2, col. 2.} 

Lachhan Kunwar v. Manorath Ram, 22 C. 445. 

22 I. A, 251 5 M, L J, ij Rafiquc and Jack. 
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Son’sP.C.No. i36!6Sar.P C.J.523J 11 Ind.Dec. 
(n. S.) 297 (P. C.), followed. 

Satgur Prasad v. Raj Kishore Lai, 55 Ind. 
Cas. 486; 42 A. 152; 22 Bom. L. R. 451* 2 XJ. P. 
L. R. (P. C.) 55; (1920) M. W. N. 3; 24 C. W. N. 
394: 38 M. L. J. 259; 18 A. L. J.235; 11 L. W. 384} 
46 I. A. 197; 27 M. L. T. 200 (P. C.), relied on. 

Baijnath PrasadSinghv. TejBali Singh, 38 Ind. 
Cas. 894; 14 A. L. J. 913; 38 A. 590, distinguished. 

The mere fact that a widow’s name is entered 
in the revenue papers does not necessarily raise 
the presumption that she is the widow of a 
separated Hindu, [p. 871, col. 1.3 

hirst appeal from a decree of the Sub¬ 
ordinate Judge, Aligarh, dated the 26th 
of January 1921. 

Mr. P. L. Banerji, for the Appellants. 

Messers S. A. Haider, Ibn~i-Ahmad and 
Iqbal Ahmad , for the Respondents. 

JUDG19ENT. —This is a plaintiffs’ appeal 
arising out of a suit for recovery of possession 
as reversioners of Sarjiwan Lai, the al¬ 
leged last male owner. It was the plaint¬ 
iffs’ case that Sarjiwan Lai, who was a se¬ 
parated Hindu, died many years ago and 
on his death Musammat Dulari, his widow, 
entered into possession oi his estate; that 
she made a transfer of the property in dis¬ 
pute without any legal necessity in the year 
1911 to Chait Ram who in his trun on the 
15th of March 1917 sold it to the defendant- 
respondent ; that Musammat Dulari died 
within twelve years of the suit and the 
plaintiffs are entitled to possession. 

On behalf of the contesting defendant 
it w r as denied that Dulari*s husband, Sar¬ 
jiwan Lai, was separate trom his other bro¬ 
thers, and it was further pleaded that 
Musammat Dulari without any right and 
title had entered into possession and remain¬ 
ed in adverse possession for more than 
twleve years and had acquired title to the 
property absolutely. It was also pleaded 
that in any case there was legal necessity 
for the transfer. 

The learned Subordinate Judge was of 
opinion that the evidence was insufficient 
to establish that Sarjiwan Lai had sepa¬ 
rated from his brothers at the time of his 
death. He found that Musammat Dulari 
had entered into adverse possession and 
that, therefore, the plaintiffs’ claim was 
barred by time. O11 the question of legal 
necessity he found that the defendant bad 
failed to establish it. The suit, however, 
was dismissed on the finding that the 
family had been joint. 
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In appeal it is contended that it is proved 
that Sarjiwan Lai was a separated Hindu 
and, further, that, even assuming that he 
was joint with his brothers, Musammat 
Dulaii’s possession in consequence of her 
own admissions was never adverse and that 
at best she only acquired a Hindu widow's 
estate. 


On the question of jointness cr separa¬ 
tion the documentary evidence is practically 
nil. The earliest document which we have 
on the point is an application dated the 
21st of March 1S96 filed by Musammat 
Dulari in the Revenue Court for a perfect 
partition of her share which was described 
as being 20 out of 54 shares in a 5 -biswas 
share of th^ mahal. On the 21st of May 1896 
another application on behalf of Hon Lai 
was also presented desiring partition. 
These applications were resisted by an ob¬ 
jection dated the 28th May 1896 fiteu 
by Musammat Mano Kunwar on behalf 
of Kirpa Shanker and Bodh Raj. In 
this objection she asserted that the family 
had all along remained joint and that 
Musammat Dulari had no right to posses¬ 
sion or to have any share separated. I ins 
objection does not appear to have been 
pressed at all and was ultimatel> ,s " 
allowed. The Revenue Court apparently 
directed the partition to be effected ana 
Musammat Dulari's share was actually 
separated. Afterwards, we find that on the 
20th December 1898 Musammat Dulari 
executed a mortgage-deed in favour 0 
Maharaj Tika Ramin which she statedthat 

the property mortgaged had belonge 

husband and was in her P° ss ^ 10 ” |int 
that she was the owner ot it. The amo 
borrowed was taken partly m order to pay 
off a bond of the 5 th April i *97 said to have 
been executed in order to meet the expen 
of the Revenue Court litigation as wdl 
is for cash received at the time of reps- 
ration On the 26th April 1913 she exe¬ 
rted a second mortgage-deed in .avour 

\i the same Tika Ram in order to pay off 
he amount due on the previous molt, 
age deed of 1898 as well as some parole 
lebts due to the mortgagee and for a further 
idvance in order to meet certain misceUa- 
! ec us debts and expenses of her food, 
rhese me rtgage-deeds remained unchalleng- 
rt for a large number of years. 
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On the 13th February 1911 she executed 
a sale-deed of the entire share in this village 
in favour of Ckattram for a sum of 
Rs. 2,c (X . '1 he amount was said to have been 
required in order to pay off the earlier mort¬ 
gage deed as well as some previous debts 
and there was a further advance of 
Rs. 1,200. In this sale-deed she did state 
that the property sold was the zemindari 
property left by her husband. As we have 
already said, this was followed by the sale- 
deed of the 15th of March 1917 which is the 
subject-matter of dispute in this case. We 
can find nothing in any of these documents 
which would necessarily show that her 
husband at the time when he died had been 
separate from his brothers. The mere fact 
that the widow's name is entered in the 
revenue papers does not, in our opinion, 
necessarily raise the presumption that she 
is the widow of a separated Hindu. 

Coming to the oral evidence adduced by 
the plaintiffs we find that that evidence 
too is not reliable. The learned Subordinate 
Judge wl o heard the witnesses did not 
believe them. The first witness is Pitam- 
bar Das who stated that all the brothers 
of Sarjiwan Lai lived separately. They 
were separate in mess,' business, house 
and everything. He admits, however, that 
he is by relationship connected with 
the plaintiffs and that this alleged separa¬ 
tion must have taken place prior to his 
attaining the age of discretion. It is ad¬ 
mitted that all these brothers lived in one 
and the same house, some living in the upper 
storey and some in the lower storey. There 
is nothing to show that the names of these 
brothers were separately entered during 
their lifetime against the zemindati prop¬ 
erty owned by them. This witness in 
cross-examination stated that it was five, 
six, eight or ten years after Sarjiwan Lai's 
death that the name of Musammal Dulari 
was entered in the revenue papers. 

If this statement were to be accepted 
it would follow that she could not have 
got her name entered by right as the 
widow of a separated Hindu. 

The i.ext witness is Hazari Lai whose 
statement in examination-in-chief was 
to the same effect, but in cross-exami¬ 
nation he too admitted that Sarjiwan 
Lai and his brothers did not separate in his 
presence ; that they did not divide the 


amount of profits in his presence, 
and that they lived in separate portions 
of one and the same house. Balkishun, 
one of the brothers, lived in the upper storey 
and the other brothers in the lower storey. 
The remaining three brothers also lived 
in the upper storey. This witness also is 
related to the plaintiffs by family relation¬ 
ship and was not considered an independ¬ 
ent witness by the Court below. 

The third witness, Kishen Narain, also 
stated in a genera! way that the brothers 
of Sarjiwan Lai were separate from each 
other. In cross-examination he had to 
admit that he did not know who used to 
make the collections in respect of the 
zemindari property. 

The fourth witness, Gouri Prasad, in cross- 
examination stated that as far as he knew 
Sarjiwan Lai and his brothers did no 
work except collecting rents from the zemin¬ 
dari property; that Sarjiwan Lai and his 
brothers did not divide the income in his 
presence and that Musammat Dulari ob¬ 
tained possession of the estate not on 
Sarjiwan Lais death but on the death 
of Inderjit ; that Inderjit died 20 or 
22 years ago and as long as he 
was alive he himself was in possession 
of the property and it was he who used 
to give money to Musammat Dulari. If 
this statement of the plaintiff's own wit¬ 
ness is to be believed, it would destroy 
the plaintiffs' case and would show that 
Musammat Dulari never obtained pos¬ 
session as a Hindu widow as long as 
the surviving brother Inderjit was alive, 
that it was somehow or other after Inder- 
jit's death that she obtained possession 
of the property. 

The last witness on the point is Murad 
Lai who stated that he had seen Inderjit 
and Dulari separate since 1878 but in cross- 
examination he admitted that he saw 
Inderjit and Dulari separate in mess only 
and in no other way. It is admitted by 
the other witnesses that all the branches 
of the family lived in one and the same 
house. 

It is true that the oral evidence produced 
by the defendant is even worse. Ba/.ke 
Lai who was only 56 years of age stated that 
he had seen Sarjiwan Lai and Inderjit 
and found them living and dining together. 
He stated that he himself used to live and 
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dine with them. In cross-examination, 
however, lie could not fix the exact date. 
He had said originally that he was appointed 
Palmari in 1875 and that he was living in 
the house of Inderjit in 1877 or 1878. In 
cross-examination though he repeated this 
statement yet he said that during the 
days when he was living with Sarjiwan 
Lai he was not a Patwari at all. His 
statement was to the efiect that Dulari 
lived separate from Inderjit and that it 
was after the death of Sarjiwan that she 
became separate and that she was separate 
also as regards food, etc. 

The only other witness is one Abdul 
Hafiz who himself has no personal know¬ 
ledge of the matter. 

1 - There can be no doubt that the presump¬ 
tion of law was in favoui of the joint¬ 
ness of all the four brothers. The plaintiffs 
who came into Court on the allegation 
that they were separate, had to establish 
it by clear and cogent evidence. The do¬ 
cumentary evidence, we have already point¬ 
ed out, is altogether inconclusive. The 
oral evidence also is, under the circum¬ 
stances suggested above, altogether unreli¬ 
able. In this view of the matter we find it 
impossible to difter from the view taken 
by the learned »Subordinate Judge that 
the plaintiffs have failed to prove that the 
four brothers were separate. 

It is, however, contended on behalf of the 
appellants that, even assuming that the four 
brothers were joint, the possession of 
Mttsammal Dulari was never adverse. 
Reliance is placed on the statement con¬ 
tained in the mortgage-deed of 1S98 and 
the sale-deed of 1911 to the effect that the 
property transferred had been acquired 
by the lady from her deceased husband. 
Although those statements profess to show 
the origin of her title, it does not follow 
that these statements necessarily imply 
that at that time she was not asserting 
her full ownership but was only putting 
forward a limited interest in the estate. 
In 189b when she applied for partition there 
was no admission on her behalf that she 
was only a limited owner. The evidence 
as to when and how she obtaii ed posses¬ 
sion is practically nil. S< me of the plaint¬ 
iffs' own witnesses have stated that she 
entered into possession many years after 


Sarjiwan Lai’s death—one witness goiiig 
so far as to say that she obtained posses¬ 
sion after Inderjit’s death. Under these 
circumstances, we are bound to hold that 
there is absolutely nothing to show how 
she originally obtained possession of the 
estate and when and how her name 
was entered in the revenue papers. All 
that we know is that in the year 1896 she 
was a co-sharer when she applied for 
partition in the Revenue Court as against - 
the other co-sharers. Prom this conduct 
of liers no inference can be drawn one 
way or the other. The subsequent admis¬ 
sions also are not conclusive on the point. 
It was laid down by their Lordships of the 
Privy Council in the case of Lachhan 
Kunwar v. Manoralh Ram (1). “That un¬ 
less it was clearly shown that when the 
widow took possession she professed to 
do it os claiming only the limited estate of 
a widow it would be impossible to hold 
that the rights of the other claimants 
were not extinguished.” 

In the present case, we have already said 
there is nothing whatsoever to show 
how she got into possession. It may be 
that she got into possession claiming 
adverse title to the estate or it may be 

that she obtained possession surreptitiously 
or with the consent of the other members. 
So long, however, as the plaintiffs have net 
shown that she entered into possession 
of the estate with an assertion of only a 
limited interest it seems to us impossible 
to hold that her possession had all 
remained either permissive or qualified. 
Her subsequent conduct, namely, the 
execution of the mortgage-deeds, wou 
rather go to show that she was aU along 
treating herself as full owner of the prop¬ 
erty. The case of Salgur Prasad v. 

Kishore Lai (2) is somewhat similar inas¬ 
much as in that case there were also a num¬ 
ber of admissions cf Musammat Dilla 
Kunwari that she had acquired the property 


) 22 C. 445; 22 1 . A. 25; 5 M. It. J. 1; Rafjque 
Jackson's P. C. No. 136; 6 Sar P. C. J. 523 * 

tid. Dec. (N. s.) 297 (P. C.). • 

| 55 Ind. Cas. 486; 42 A. 152; 22 Bom. L. £. 
2 U. P. h. R. (P- C.) 55 ! (1920) M. W. N. 

C W N. 394:38 M.L.D 259:48^^1. C 3 J. 
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As heir to her husband. These admissions, 
however, were not taken to necessarily 
involve the legal inference that she was 
asserting only a limited interest and not 
her absolute right. The learned Vakil for 
the appellants relies on the case of Baijnatli 
Prasad Singh v. Tej Bali Singh (3), in par¬ 
ticular on the observations made by one 
of the learned Judges at page 946*. That 
case, however, was quite a different one. 
There the lady was not in possession of the 
property as a trespasser but only asserted a 
Hindu widow’s estate. As was pointed out 
by the learned Ciiief Justice at page 936 * 
her possession could be legally explained 
on the basis of a Will by her late husband 
as well as on the basis of custom set up in 
the case. When the case went up in appeal 
to their Tordships of the Privy Council 
the question of adverse possession was 
altogether dropped. That case, therefore, 
is, in our opinion, no authority for the con¬ 
tention advanced on behalf of the appel¬ 
lants. 

The result, therefore, is that, in our 
opinion, the lady must be deemed to have 
remained in adverse possession of the 
property for more than twelve years and as 
having asserted her full ownership. Under 
these circumstances the plaintiffs' claim 
is barred by limitation. The appeal accord¬ 
ingly fails and is hereby dismissed with costs 
including in this Court fees on the higher 
•scale. 

m. a. a. Appeal dismissed, 

• (3) 38 Iud. Cas. 894: 14A.lv. J. 913: 38A.590. 

_ — - -— 

Tages of 14 A. L.J. — [Ed.\ 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Execution Second Civil Appeal No. 580 

Or 1922. 

February 2, 1923. 

Present \ —Mr. Justice Lindsay 
Mr. Justice Ryves and Mr. Justice 

Daniels. 

. B 1 NDESHRI PRASAD TEWARI— 

Applicant 

versus 


— Auction-purchaser , whether can recover purchase* 
money from decree-holder — Remedy, proper. 

An auction-purchaser under a decree which 
has, at ter confirmation of the sale, been sc t aside 
as the result of a separate suit, can recover his 
purchase-money from the decree-holder, aud 
his remedy is by application under section 47 
of the Civil Procedure Code. [p. 875, col. 1.] 

(Case-law discussed.) 

- A11 auction-purchaser is not bound to look 
beyond the decree; if a decree is in existence he 
is entitled to assume that it is a valid decree, 
[p. 876, col. i.] 

Reiva Mahton v. Ram Kishen Singh, 13 I. A. 
106; 14 C. 18; 4 Sar. P. C. J . 74C; 10 Ind. Jur, 
.428; 7 Ind. Dec. (n. s.) 13 (P- C.), followed. 

One of the first and highest duties of all Courts 
is to take care that the act of the Comt does 
no injury to any of the suitors, [p. 87O, col. 1.] 

Rodger v. Comptoir D'Escompte de Paris, 
(1871) 3 P. C. 465 at p. 475; 7 Moo. P. C. (n. s.) 
314: 40 L. J. P. C. i- 24 L.T. mi 19W.R. 4491 
17 E. R. 120, fo lowed. 

Execution second appeal from a decree 
of the Subordinate Judge, Basti, dated 
the 9th January 1922. 

‘ Dr. K. N. Katju (with him Mr. N. P . 
Upadhiya) , for the Appellant:—In this case 
both law and equity demand that the re¬ 
lief prayed for by the appellant be grant¬ 
ed. It does not matte whether it is 
granted in a summary manner by an 
application under section 47 or section 144, 
Civil Procedure Code, or by a suit, llie 
lower Courts were wrong in holding that 
no application under section 47 or section 
144 lies and that a suit is barred by limi¬ 
tation. It is submitted that an appl'ca¬ 
tion under section 47 does lie. The view 
taken by the lower Appellate Court 
that the Full Bench case, Bhagicaii 
v. Banwari Lai (1), is an authority 
for the proposition that an application 
under section 47 does not lie is incorrect. 
Nor does Ram Saroop v. Dalpat Rai 
(2) bar the appellant’s remedy. The 
facts in the present case are totally different 
from the facts of Ram Saroop v. Dalpat 
Rat (2). I11 the latter cases and cases 
of that type the decree is a good decree 
and the auction-purchaser is refrseq the 
refund of his money on the giound that 
in an auction-sale the purchaser gets ro 
warranty of title. But in the present 
c-se, the decree itself in execution of wj •• j. 


BAD Ah SINGH and others—Opposite 

Parties. 

Civil Procedure Code ( Act V of 1908), ss. .«7, 
144 —Execution <?/ decree — Sale—Decree set a si as 


(1) 1 Ind. Cas. 4163 6 A. L. J. 71; 5 M. 

85; 3 • A. 82. 

(2) 58 Ind. Cas. 055 43 A. 60; iS A. 
P5J 2 U. P. L- R. (A.) 318, 
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the sale took place has been declared void, 
and, therefore, no question of warranty 
of title arises. The decree-holder is in 
possession of mor.ey to which he has ro 
title. This \ ievv is supported by the Privy 
Council ruling in Shama Pershad Roy Chow- 
dery v. Hurro Purshad Roy Chowdery 
'3). At page 211 of this case their Lord- 
ships observe: “ There is no doubt that; 
according to the law of this country—2nd 
their Lordships see no reason for holding 
that it is otherwise in India—money re¬ 
covered under a decree or judgment car.nct 
be recovered back in a fresh suit or cction 
whilst the decree or judgment under which 
it was recovered remains in force, but 
this rule of law rests, as their Lordships 
apprehend, upon this ground, that the 
original decree or judgment must be 
taken to be subsisting and valid until 
it has been reversed or superseded by some 
ulterior proceedings. If it has been sore- 
versed or superseded, the money recovered 
under it ought certainly to be refunded, 
and, as their Lordships conceive, is re¬ 
coverable either by summary processo r by 
a new suit or action/’ The case was 
followed in Colector of Meerut v. Kalka 
Pershad fj). 

The Full Bench case, Munna Singh 
v. Gajadhar Singh (5), also supports this 
view. 

It is well-established law that the 
auction-purchaser is a representative of the 
judgment-debtor. This being so the 
subject-matter of the application is a 
question between the decree-holder and the 
representative of the judgment-debtor. 
The question also relates to the execution, 
discharge and satisfaction of the decree. 
The application was, therefore, correctly 
made under section 47. This was the 
opinion expressed by Banerji. J., in 
Collector of Meerut v. Kalka Pershad (4). 
Even if section 47 does not apply, section 
144 would apply. In any event, ti e Court 
lias inherent powers under section 151 


(3) 10 M. I. A. 203; 3 W‘R. P. C. U| 2 Suth. 
P. C. J. 103; 10 E. R. 948. 

(4) 28 A. 655; 3 A. L. J. 556: A.W.N. (1906) 

171* _ 

( 5 ) 5 A. 577I A. W;N, (1883) 1301 3 Jnd.Dec. 
(N. #.) 4*1 


to do justice. I rely upon Mookoond 
Lai Pal Chewdhury v. Mahomed Sami 
Meah (6) which case was appro\ed by the 
Albhatad High Court in Collector of 
Meerut v. Kalka Per shoe (4). 

Mr. M. A. Aziz {for Dr. 5 . M. Sul aim an), 
for the Respondents:—Tie two ques¬ 
tion' involved in tl is case • are 
whether, in the circumstances of Ihe 
case, a refund of his purchase-mor cy can 
be allowed to the aucticn-purctaser, and, 
ifio, what i*the procedure to be adopted. 
As to the first question it is submitted 
that no restitution can be allowed inlaw 
or in equity. The present case is hrrdly 
distinguishable from RantSarcopv. Dalpat 
Rai (2). It is tine that in the latter case 
the decree was not declared invalid. 
Ii. tie pre;er tease, however, all that can 
be said is that Ihe decree has teen de¬ 
clared invalid against Ram Bhrjarath. 
If this *s concede* then itis clear flat cn 
the .'ulhcrily of Ram Sanop v. Dalpat 
Rai (2) the appellant is not entitled to 
the recovery oi the purchase-money. In 
that case Sulaiman, J., after an exhaustive 
review of the case-law on the subject, clear¬ 
ly dtmensirated that the provisions of 
the present Cede of Civil Procedure do not 
recognize any substantive right of tl e 
auction-purchaser at an executions ale 
to maintain a suit for the refund of Ihe 
purchase-money, where it is found that 
the judgment del ter hrd no saleable in¬ 
terest in the property so’d: his i:ght is 
limited to an application for an orcer itr 
re-payment of thepurchase-mcne^ in ease 

the sale 1 as been set aside by the 

Now, an application for a refund (1 J" 
pu:chase-money could be made ei 
under section 47 or section 144 or O. -aa , 
r.91. As for section 47 it is clearly n< 
applicable. It has been laid down l?» 
hull Bench ruling of our High Court 
Bhagwati v. Bonn an Lai (1;, rnai 
section 47 is not applicable to a ques ion 

between the auction purchaser or his i«- 
presentative ard the judgment-debtor cr 
his representative; that upon the judginent- 

jebtor's property being sold and the amount 

lue upon the decree being realized, the 

learee is fully executed, discharged and 


(«) ‘4 
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satisfied, and no question relating to the was that Ram Bujharat through another 
execution, discharge and satisfaction person as next friend afterwards brought 
of the decree remains to be determined, a suit against the respondents decree- 
Nor can section 144 be said to apply. The holders and the auction-purchaser for a 
words used in the section are * when and declaration that neither the mortgage, nor 

in so far as a clecreeis varied or reversed.' the sale decree, nor the auction-sale held 

These words clearly show that the section thereunoer were binding on him. The 
is applicable to a proceeding by way of suit was decreed in his favour on 
appeal, revision or review and not to the 14th August 1919 in respect of all the three 
case of a decree declared void by a separate declarations asked for. Armed with this 
SVL it, decree Ram Bdujharat was successful in 

The only other remedy open to the auc- ousting the appellant from possession 
t ion-pur chaser is an application under of the property. On an application under 
O. XXI, r. 91. But such an application section 144 of the Civil Procedure Code 
is* time-barred in this case. The lower in the original mortgage suit possession 
Courts were, therefore, justified in dis- was restored to him on 24th August 1920. 
missing the appellant's application. The auction-purchaser then made the pre- 

Dr. K. N. Katju was not called upon sent application for refund of the 
to reply. price which he had paid. It was filed, as 

JUDGMENT.— The main question for an application under section 47 of the Civil 
decision in this appeal is whether an auc- Procedure Code in the original mortgage 
tion-purchaser under a decree which has suit brought by the respondents, but 
been, after confirmation of the sale, set the applicant suosequently asked that 
aside as the result of a separate suit, if the application. was held not to come 
can recover his purchase-money from under section 47, it should be treated as a 
the aecree-holder. If the answer is in the separate suit under the provisions ot sub- 
affirmative, as we think it must be, there section (2) of that section, 
is a subsidiary question as to whether his . The Courts below dismssed the appli- 
remedy is by application under section 47 cation. Both Courts have held that sec- 
or 144 of the Civil Procedure Code or by a tion 47 is inapplicable and the lower Appel- 
separate suit. late Court has held on the authority of 

The appellant Bindeshari Prasad is the R a w 'saroopv.Dalpat Rai \2)that no sepa- 
auction-purchaser. The decree under ra t e suit to recover tne amount could he 
which the sale was held was a decree for entertained. We think that the ruling 
sale on the basis of a mortgage executed j n question is clearly distinguishable. Tnat 
in favour of the respondents by one Debi was a case in which property was sold in 
Saran Dhar. Debi Saran Dhar formed execution of a simple money-decree. A 


a joint family with his minor grandson 
Ram Bujharat. The respondents brought 
a suit for sale on the bt-.sis ot their mort¬ 
gage in the year 1917 impleading Debi 
Saran Dhar ar.d Ram Bujharat. In this 
suit they obtained a preliminary decree 
for sale on 1st June 1917. The decree 
was made final on 22nd January 1918. 
The property was put up for sale on 22nd 
April 1919 and purchased by the appellai t 
for Rs. 660. The appellant was a stranger 
to the suit. The sale was confirmed under 


third party subsequently came forward 
a^ia claimed that the property which had 
been sola belonged to him and to the judg¬ 
ment-debtor. His suit was decreed and 
the auction-purchaser was deprived of the 
property. 'I he n:ling relies on the princi¬ 
ple that there is no warranty of title at 
an auction sale and that what W'as soul 
was merely the rigl t, title and interest 
of the juagment-aebtor and that the pur¬ 
chaser took the risk that the judgment- 
debtor's title might turn out to be defective. 


O. XXI, r. 92 on 24th May 1919. 

Unfortunately for them sell es, the res¬ 
pondents made Debi Saran Dhar guardian 
ad litotn of his grandson, thereby deoarrii g 
the latter from pleadirg that the mortr.; ge 
was not for legal necessity. The result 


No question was ever raised, or could be 
raised as tv.» the validity of the decree under 
which the sale was held. Here the tacts 
are altogether different. Ran; Bvjharat 
claimed and obtained a declaration that 
cot merely the sale but the dccicc and 
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the mortgage on which it w s b .sed were 

void and of no effect as ag;.111st him. The 
decree-holders have, therefore, obtained 
from the auction-purchaser, under an in¬ 
valid decree, money to wnich they have: 
no right, : no there is a clei.r equity in 
favour-oi the perch, s.-r cj titli: g 1 ini to 

recover it b.cK. It is a well-est. hlished : 

principle t ! at the auction -purchaser is 
not Dound to look. heyor.d the decree. 
If a decree is in existence le is entitled 
to assume tin t it is a vr lid decree. Tins - 
w\s l?.ici no* a by the Privy Council in 
Rewa Mahlon v. Ram Kishen Singh ty). If 
the law were otherwise, a purchase at an 
execution sale would he leduced to the 
merest gamble. A distinction between a 
defeetjin the judgment-debtor's title to the 
property sold and the case where there was 
no jurisdiction to sell the property is re¬ 
cognised in the well-known cpse of Dor ah 
Ally Khan v. Abdool Aziz ( 8 ). 

In a recent case in which, a sale was set 
aside by a separate suit aud^thc judgment- 
debtors were restored to possession. of 
the property, their lordships of the Privy 
Council held that the auction-purchasers 
were entitled to recover from the judg¬ 
ment-debtors purchase-money which had 
been paid in satisfaction of debts of the 
latter. They quoted with approval the 
udgment of Cairns, h. C., in Rodger v. 
Comptoir D' Escomple de Paris (a), that 
one of the first and highest duties of all 
Courts is to take care that the act of. the 
Court does no injury to any of the suitors 
and they pointed out that the auction- 
purchasers had parted with their purchase- 
moiiey and paid it into Court on the ^atth 
of the order of confirmation and certificate 
of pale, and were entitled to be re -paid. 

It has been argued ic.r the respondents 
that the aecrec was not wholly set aside 
but was only set aside in so far as it affected 
Ram Bujharat. The result was substan¬ 
tially to set aside the decree, altogether. 
The oeeree was for sale of joint family 

property on a mortgage executed by the 
$ 

(7) 13 I. A. 106: 14 C. 18; 4 Sar. P. C. J. 746* 
10 Ind. Jur. 428; 7 Ind. Dec. (N. s.) 13 (P. C.J. 

(8) 5 I. A. ir<h 3 C. 806; 2 C. L.R. 5*91 3 Snth. 
P. C. J. 519; 3 Sar. P. C. J. 818; 2 Ind. Jur. 426; 

1 Ind. Dec. (S. s.) 1097 (P. C.) . 

(0){1871) 3 P. C. 465 at p. 475: 7 Moo. P. C. (N.s.) 
314:40 Iv.J. P.C. 1: 24L.T. Hi; 19 w. R. 449; 
17 e;. r, 120. 


manager. It being found that the manager t 
had no right to encumber the .property, • 
the de< ree lor sale fell wnelly to the ground,- 
and the successful plaintiff was entitled 
to recover and did in fact recover the entire 
property. This argument, therefore, is of 
no avail to the respondents. The latter 
have obtained money to which they were 
not entitled under a decree and sale-which 
were invalid and tncy are bound in equity 

to restore it to the appellant. . 1 

The question whether the application 
conies under section 47 or 144 of the Civil 
Procedure Code is one of some, difficulty. 
The words ‘varied or reversed’ used in sec¬ 
tion 144 seem more applicable Vo a proceed¬ 
ing by way cf appeal, revision cr review 
than to a separate suit declaring that a 
decree is not binding on a particular party. 
The Madras High Court has however held 
in Tangttlur Subraytidu v. Yerratnselli 
Seshasani ( 10 ) that the section is applica¬ 
ble where a decree is set aside as the result 
of a subsequent proceeding. It the auc¬ 
tion-par chaser can be regarded as the re¬ 
presentative of the judgment-debtor whose 
interest lie purported to acquiie, the qiits- 
tiin is prima fade one coming under 

section 47. It is a question relating to 

the satisfaction of a decree, fox it al.eges 
that money has been wrongfully applied 

in satisfaction of the decree. I s , 

authority of the 1'ull Bench of the Madras 
High Court in VeyMramuthu Pillai J- 
Maya Nadan (n) for the view that a stranger 
purchaser at Court auetton is entitled 
an.' 1 bound to have any question relating 
to the satisfying ot the decree decided 

under section 47. . ! ea I1 ® , JpJLy 

refer to and follow the decision °. the Pnvy 

Council ir Prosunno Kuntar Sanyal f . 
Kali Da .5 Sanyal (12) wluch laid down 
that the Courts in India were tight 1 

fact h tbS V a purchaser was interested in 

egg .««srisr/f«’&**■« 

2 54 Ind. Cas. *o 9! 43 M 107! (*9«9) *• 
w! n. 88 i: 26 M. I#. T. 3W 38 M. L.J. 3* 

<P (.") )- 19 C. «83I >9 I-A. i 6 « 6 8 .*- P ‘ C ' J ‘ 
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the question in dispute had never been 
held to be a bar to the application of the 
section. In the Bombay High Court a 
contrary view has been taken \Nar- 
sirihbhat v. Bandu Krishna Kulkand 
(13) J but it was admitted tnat the 
Bombay view was contrary to the de¬ 
cisions of both the Allahabad and Calcutta 
High Courts. In a recent pull Bench of 
this Court in Slid Ram v. Janki Ram (14) 
it was suggested, if not definitely held, 
that even a question between a judgment- 
debtor and au auction-purchaser, who 
had failed to deposit the 25 per cent, of 
the purchase-money required by O XXX, 
r. 8/4, came within the provisions of section 
47. We think, therefore, that we are en¬ 
titled to treat this application as coming 
within the provisions ot that section. 
Even it we were 1 ot so satisfied, we should 
have been prepared to grant the relief 
asked for on the analogy of section .144 
in exercise of our inherent power under 
section 131 of the Code. There is admitted¬ 
ly no questior outstanding between the 
parties except tl at which has t°en de ¬ 
cided in this appeal and to require the 
question to be now tried out in a regular 
suit would be merely to put the parties 
to unnecessary expense. 

I'or the reasons atreauy given, v\e allow 
the appeal and give the appellant a decree 
ior the amount claimed against the res¬ 
pondents decree-holders with costs in all 
Courts including in this Court fees or ti e 
higher scale, if any. 

Z. K. Appeal allowed. 

(13) 4 ^ lad. Cas. 113; 42 11 . 411; 20 Boiu. 
h. R. 493 

(14) 65 Incl. Cas. 8:3; 44 A. .>66; 20 A. I,. J. 
105; (1922) A. I. R. (A) 200. 
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PATNA HIGH COURT 

Second Civil Appeal No. 951 of 1921. 

June 18. 1923. 

Present: —Sir Dawson Miller, Kt., Chief 
Justice, Mr. Justice Ktib ant Solicy. 
RAMNANDAN PARBAT and ANdTiii-R— 

P ALINTlFFS —A r PE 1. 1 . AXTS 
versus 

DENI SAHI AND ANOTHER—D El ENDAX J 6 

-Re SPO NDK N T S. 

- Transfer of Properly Act (1 V of 1 882), s. 08 'c) 


—Mortgage—Subsequent partition—Mortgagee dis¬ 
possessed by share-holder—Suit to recover money 
from mortgagor, whether maintainable. 

Where subsequent to a mortgage there is a 
partition and the mortgagee is turned out by the 
share-holder to whose share the mortgaged land 
falls, the mortgagee is entitled 011 being disposs¬ 
essed to sue the mortgagor for the mortgage- 
money. [p. 879,001. 1.] 

Talek Singh v. Jalal Singh, 5 Iud. Cas. 13'Jj 
11 C. h J. 13b, followed. 

Appeal from a devision of the Subordi-: 
mte Judge, Saraii, dated the 29th 
January 1921, reversing that of the 
Mansif, Sewon, dated the 22nd December 

I 9 I 9 - , 

Messrs. S. M. Mullick end 5 . Surxtt, 

for the Appellants. 

Mr. Harnaruyan Prasad, for the Re¬ 
spondents. 

JUDGMENT. 

Miller, C. J.— The appellants in 
this case were granted a. zarpeshgi in 
the year 1883 over certain lands measur¬ 
ing 30 bighas odd by the representatives 
in interest of the defendants in the suit. 
The mortgagors were share-holding pro¬ 
prietors of village Siadlii herring Tattzl 
Nos. 3911 <md 3912 and. the mortgage 
granted by them n>.s not a mortgage 
of their s] ere in those Tauzi numbers but 
of certain specific bakasht lands of which 
they had, by an arrangement, between 
themselves and their co-sharers, possession 
at that time. Tire zarpeshgi deed is in the 
usual form. The zarpeshgi money was 
Rs. 1,600. The z rpes. gidars were to be 
given possession of the mortgaged land 
anl to satisfy themselves bv the profits 
for the interest pay; ble oil the z rpe hgi 
money. The mortgagors were to repay 
the advance at the cud of three years but 

if thev did not do-o the terms of the mort- 
* 

gage were to continue until the mortgagors 
did in fact p y of the mortgage-money 
which they might do in Balia do any year 
after th< due d. te It ; ppe; rs that some 
years ago, in the year 1893, the share of 
the mortgagors in Tauzi "ho. 3911 was sold 
foi rre .rs of Government revenue. The 
a notion-purchasers who acquired the in¬ 
terest of the mortgagors subseqiu: Py, 
at some dote which is not very c!c, : upon 
the evidence before us but v\hh h is staled 
to have been in the year 1913, efiou-h 
a p artition between themselves ; ni their 
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co-sharers and the zavpzshgi lands in so far 
as they were within Tauzi No. 391, fell in to 
the Ukhta of other co-sharers who dispos¬ 
sessed the plaintiffs. Subsequently, one 
of the mortgagors executed a deed of sale 
in favour of certain purchasers, ? portion 
of the purchase-money being retained 
by the vendees for the purpose of paying 
off the vendors’ share in the mortgage 
and, in the result, Rs. 800 out of the 
Rs. 1,600 originally lent w°s paid back 
to the mortgagees In these circumstances, 
the mortgagees appear to have been con¬ 
tent to remain in possession of the remain¬ 
ing mortgage lands as security for the 
balance of the mortgage-money due. In 
the year 1917 there was also a baiwara 
partition of Tauzi No. 3912 and the mort¬ 
gaged property in so far as it remained 
in the possession of the plaintins, the mort¬ 
gagees, fell into the takhta of other share¬ 
holders than the mortgagors, the result 
being that the mortgagors were then dis¬ 
possessed entirely of the remaining interest 
they had in the mortgaged lands. The 
plaintiffs then brought the present suit 
on the 18 th May 1919 to recover from 
the defendants who represent the mort¬ 
gagors the balance of the zarpeshgi money 
due together with interest since the date 
of their dispossession. Several pleas were 
raised in answer to the plaintiffs’ claim 
and amongst others a question of limita¬ 
tion. 

The learned Munsif before whom the 
case came for trial decided all the issues 
in favour of the plaintiffs including the 
question of limitation. 

The defendants then appealed to the 
Subordinate Judge before whom the ques¬ 
tions raised were (i) is the plaintiff entitled 
to sue for his mortgage-money under sec¬ 
tion 68 of the Transfer of Property Act ? 
an.l (2) Is the suit barred by limitation? 
Tiie learned Subordinate Judge come to 
the conclusion that the plaintiffs were 
not entitled to sue under the provisions 
of section 68 of the Transfer of Property 
Act and having arrived at this conclusion 
lie did not decide the question of limitation. 
It seems to me that the reasons given by 
the learned Subordinate Judge for dis¬ 
missing the plaintiffs’ claim cannot stand, 
He appears to have been under the impres¬ 
sion that the case was governed by the 


provisions of section 99 of the Estates 
Partition Act which provides that, “ If 
any proprietor of an estate held in common 
tenancy and brought under partition 
in accordance with this Act has 
created his share or any portion there¬ 
of any encumbrance such encumbrance 
shall hold good as regards the lands finally 
allotted to the share of such proprietor 
and only as to such land” and being of 
opinion that the plaintiffs ha d nevera ttempt- 
ed to enforce their security upon the share 
allotted or upon the lands allotted to the 
mortgagors and had never requested the 
mortgagors to put them in possession of 
such lands their case must fail. It may 
be pointed out in passing that the plaintiffs 
had by their plaint pleaded that the de¬ 
fendants had not allowed the plaintiffs 
to take possession either of the asamiwar 
lands or of the bakasht lands, that the 
plaintiffs had requested them repeatedly 
but they paid no heed to their request 
lienee the necessity of this suit. That 
plea was not specifically denied in the writ¬ 
ten statement ana, so far as the Munsif 
was concerned, it appears to have been 
accepted as the fact. The learned Sub¬ 
ordinate Judge, however, relied upon some 
evidence given on behalf of the plaintiffs 
to the effect that they did not serve the 
mortgagors with any notice of their dis¬ 
possession. The learned Subordin? te Judge 
was also of opinion that the last clause 
of section 68 of the Transfer of 
Act had not been complied with. That 
clause provides for cases where the mor - 
gaged property has been wholly or partially 
destroyed or the security has been rendered 
insufficient within the meaning of section 
66 of the Transfer of Property Act and 
enacts that in such cases, apart from the 
wrongful act or default of the mortgagor 
or mortgagee, the mortgagee may require 
the mortgagor to give him any sufficien 
security for his debt, and if the mortgagor 
fails so to do may sue him for his “ on ^ 
With great respect to the learned Subordi- 
lute Judge, I think he failed to appreciate 
the real nature of the present case. The 
case is not one which comes under that 
pert of section 68 to which I have referred 
nor is it a ca se which is governed by section 
no of the Estates Partition Act. There 
is no question here of the mortgaged prop- 
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crty hjviug beeii wholly or partially des¬ 
troyed or tae security rendered insufficient. 
Similarly, it is not a case of a proprietor 
of an estate held in common tenancy who 
has created an encumbrance upon his share 
or a portion thereof. The mortgage grant- 
edin.this case was a mortgage not of the 
mortgagor's share in the estate but of 
specific lands of which the mortgagors 
were in possession by an arrangement 
with their co-sharers and the provisions 
cf section 99 of the Estates Partition 
Act appear to me to have no ap¬ 
plication to such a case. The section 
which does appear to me to govern 
the case is section 68, clause (c), of the 
Transfer of Property Act which pro¬ 
vides that where the mortgagee being 
entitled to possession of the property 
the mortgagor fails to deliver the same 
to him or to secure the possession thereof 
to him without disturbance by the mort¬ 
gagor or any other person, then in such 
a case the mortgagee lias a right to sue 
the mortgagor for the mortgage*money. 
What happened in the present case was 
that after the partition the plaintiffs 
were dispossessed of the property of which 
they were in possession under the zurpeshgi. 
They could not resist that dispossession 
and, therefoie, they were bound to give 
up possession and the result is that the 
mortgagors have failed to secure the pos¬ 
session of the property to the mortgagees 
and in such a case the Statute expressly 
provides that the mortgagees have a right 
to sue for the mortgage-money. The 
question aro=e for determination in the 
Calcutta High Court in the case cf I alek 
Singh v Jalal Singh (1) which is a ca^e 
practically on all fours with the present 
case. “A usufructuary mortgagee,” says 
the head-note iu that case, "can bring a suit 
for mortgage-money on dispossession from 
land given in lieu of interest, by a co-sharer 
of the mortgagor who obtained the same 
on partition and is not precluded from 
so doing by section 99 of the Estates Parti¬ 
tion Act.” In that case the facts were, 
for all material purposes, the same as in 
the present case. It was a case of a mort- 
. gage not of a share in an estate but of cer¬ 
tain specific lands of which the mortgagors 

(i) jlnd.Cas. i3omC.h. J.136. 
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were in possession. There was a subse¬ 
quent partition and the mortgagees were 
turned out by the share-holders in whose 
takhia the mortgaged lands fell and it was 
held that section 99 of the Estates Parti¬ 
tion Act had no application to ? case of 
that sort. It was further held that the 
case fell directly within the provisions 
of section 68, clause (c), of the Transfer 
of Property Act and that under that sec¬ 
tion the mortgagee was entitled, on being 
dispossessed after the hatwara , to sue for 
the mortgage-money. In my opinion this 
appeal must succeed and the decision of 
the learned Subordinate Judge must be 
set aside, but as he has not come to any 
decision upon the question of limitation 
and we are not in possession of the fa.cts 
upon which that question depends the 
case must be remanded to the lower Ap¬ 
pellate Court to be disposed of upon the 
second point which was raised, namely, 
whether the suit is barred by limitation. 
The appellants are entitled to the costs 
of this appeal. The other costs in the 
suit will abide the result of the lower Ap¬ 
pellate Court’s decision on the question 
of limitation. 

Kulwant Sahay, J. —I agree. 

k. s. d. Case remanded . 


ALLAHABAD HIGH COURT. 

Second Civil, Appeal No. 1627 of 1921. 

May 8, 1923. 

Presen : —Mr. Justice Gokul Prasad. 

La la RAG HA MAI,— Plaintiff— 

—Appellant 
versus 

ABDUS SATTAR— Defendant- 

Respondent. 

Adverse possession—Burden of proof. 

Where a suit for possession is resisted on the 
ground of acquisition of title by prescription it is 
not for the plaintiff to prove his title within 12 
years: rather the burden of proof is on the de¬ 
fendant to prove his title by adverse possession, 
[p. 880, col. 2.] 

Secretary of State v. Chelikani Rama Rao, 35 
Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 20 C. 
W. N. 1311J (1016) 2 M. W. N. 2245 14 A. 1 . j. 
1114J 20 M. E. T. 435* 4 L. W. 486; 18 Bon 1 -, b. K. 
1007; 25 C. I/. J. 691 43 I. A. 11)2 (P. C.) and J ai 
Chand v. Girwar Singh, 52 Ind. Cas. 3 00 ; 17 A. 
L. J. S145 4X A. 669, relied on. 
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Second appeal from a decree of the 
First Additional Judge, Aligarh, dated 
the 19th July 1921. 

Mr. Fauna Lai, for the Appellant. 

Mr. Iqbal Ahmad, for the Respondent. 

JUDGMENT. —This is a plaintiff’s ap¬ 
peal arising out of a suit for .possession 
of a rent-free grove and damages. 

The facts appear to be as follows. 
Khadim Husain was the original rent- 
free grantee of a 1 bigha 7 biswas of land. 
He planted a grove on it and sunk a well. 
On the 24th of January 3882 he sold the 
grove and the well to Ganga Sahai. On the 
23rd of February 1884 Ganga Sahai afore¬ 
said sold the grove and the well to Allah 
Bakhsh. Allah Baklish was the father 
of the defendant. On the 30th of June 
1893 Allah Bakhsh aforesaid sold the grove 
and the well to iNathi Mai, the brother of 
the plaintiff. By some oversight, however, 
the name of Allah Bakhsh continued 
to be recorded against the grove in dispute 
in the revenue papers. At the last Settle¬ 
ment of the year 1917 the plaintiff applied 
for correction of the record and entry 
of his own name. The defendant who 
is the son of Allah Bakhsh objected. His 
objection was allowed and the plaintiff 
now says that on the strength of this de¬ 
cision the defendant has now dispossessed 
the plaintiff and has cut down ten trees 
out of the grove, hence the present suit 
for possession and damages. 

The defence was that the defendant 
was the occupancy tenant of this plot 
and held it rent-free (2) that the transfer 
of Allah Bakhsh to the plaintiff's brother 
was never given effect to. and (3) that the 
defendant and his predecessor-in-tit!e 

Allah Bakhsh had been in adverse 
proprietary possession. On these plead¬ 
ings t He parties went to trial. The 
Triad Court found that the property 
in dispute was a rent-free grove 
and the defendant or his predecessor- 
in-title could not acquire occupancy right 
in it, and that the plaintiff had proved 
his title and possession. On these findings 
t]ie learned Judge of that Court decreed 
tiie plaintiff’s e.aim. The defendant went 
up i;i appeal. The learned District Judge 
has apparently concurred with the Court 
of first instance in finding the.title to te 
with the plaintiff. Then he entered into 


the question, of possession and has coin* 
to a finding that the plaintiff has failed 
to prove his possession within 12 years. 
This finding is bad for two reasons. ■ The 
first is that the learned Judge seems to think 
that in a case where the suit is resisted 
on the ground of acquisition of title by 
prescription it is for- the plaintiff to prove 
his title within 12 years. That this is 
not so and it is for the defendant to prove 
his adverse proprietary title is clear from 
the cases of Secretary/ of State v. Chelikatfi 
Rama Rao (1) and Jai Chand v. Giruar 
Singh (2). The second reason why thfc 
finding aforesaid cannot be accepted is 
that the learned District Judge- ip 
the course of his judgment says: 

‘ the kabuliyats and applications to the 
Municipal Board on which the plainly 
iff relies, appear to me to be no proof 0* 
possession at all.” It is not quite clear 
what the learned Judge means. They ma^ 
not be sufficient to prove possession but 
prima facie counter-parts of leases execu¬ 
ted bv tenants and applications for per¬ 
mission to build put in the Municipal 
Board are the best possible evidence ot 
possession. They would fit least tend 0 
show which were the persons who were 
in actual possession and on whose behali 
they held that possession, find the appli¬ 
cation would show that at a certain im 
a certain party alleged himself to te m 
possession of the property in dispute tna 
asked for permission of. theJ&unicip<> 
Board as the person being in possession 
to make erections on the property witti 
the permission of the Municipal Bo.rd. 

I cannot, therefore, accept this fine mg 
fact as binding upon me In olaer to dis 
pose of this appeal satisfactorily it is fl«J 
cessary for me to have a finding on W 

following issue: • , . prt ter 

(1) When did the defendant first enter 

into possession of the property m depute 
to the plaintiff to the la tier's knowledge ? 

No fresh evidence wall be taken. 

Or receipt of the finding the usual ten 

4 a vs will be allowed for objections. 
d l' r : Case remanded .* 

oL ind. Cas. 902: 39 M. 617; 3 * M - 
324; 20 C. W. N. 13115(1916) 2 M. W. N. 224; £ 

A. L. J. in* 20 M.L. T. 435 * j 

Bom. L.R. 1007; 25 C.L. J. 69. 43^. ^ r / 

(2) 52 Ind* Cas.- 366; 17 A.I*. J. 8MM 1 
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PATNA HIGH COURT. 

Appear from Original Decree No. 61 

of 1919. 

June 1, 1923. 

Present: —Sit Dawson Miller, K.T., 
Chief Justice, and Mr. Justice Foster. 
Maharaja KESHAVA PRASAD SINGH 
BAHADUR of DUMRAON— Defendant 

—Appellant 
versus 

The SECRETARY of STATE for 

INDIA in COUNCIL— Plaintiff- 

respondent. 

Bengal Alluvion and Diluvion Regulation 
(XI of 1825), s. 4 —Alluvion and diluvion 
•—Emerging of land on opposite bank of 
river — ‘Land, whether can be treated as ac • 
cretion to estate—Estate permanently settled— 
Liability to pay revenue for accretion—Sale in 
default of payment of revenue—Notice to proprietor s, 
whether necessary—Bengal Land Revenue Sales 
Act ( X I of 1859). 

In a suit by the Secretary of State claiming 
a declaration of title and posssession over the 
lands comprised in Mahal Turk Ballia, a revenue 
paying estate on the roll of the Collector of Shah- 
abad, it appeared that the tnahal was originally 
settled with proprietors in 1793. Owing to a 
change in the course of the river Ganges, it became 
diluviated and after some years emerged on the 
opposite bank and eventually became fit for 
cultivation. In 1911, it was sold for non-pay¬ 
ment of arrears of revenue and in the absence 
of bidders was purchased on behalf of the Govern¬ 
ment. The defendant claimed the land as his own- 
as an alluvial accretion to his zemindari and as 
such exempt from any revenue. He also disputed 
the right of the Crown to sell, contending that the 
revenue claimed was not payable, and also 
challenged the validity of the sale upon the 
ground of defective and irregular procedure : 

Held, that the defendant was not entitled to 
hold the land as part of his estate free from 
revenue merely because it happened to adhere to 
his land ; [p. 890, col. 2.] 

(2) that there was nothing to prove an estoppel 
against the plaintiff precluding him from treating 
such lands as outside the terms of the Settlement j 
£p. 890, col. 2.] 

(3) that the sale was a valid sale under the 
provisions of the Bengal Land Revenue Sales Act, 
1859, notwithstanding the fact that no formal 
notice was served on the proprietors demanding 
payment of the revenue, [p. 894, col. 1.] 

Appeal from a decision of the District 
Judge, Sliahabad, dated the 19th Decem¬ 
ber 1918. 

Messrs. P. K. Sen, A. Sen and N. N. 
Sinha, for the Appellant. 

The Government Advocate and the Gov¬ 
ernment P.eader, for the Respondent. 

JUDGMENT. 

Miller, C. J .—The suit out of which 

ffi 


this appeal arises was instituted by the 
respondent, the Secretary of State for 
India in Council, as plaintiff against 
the appellant, the Maharaja Bahadur of 
Dumraon, as defendant, claiming a dec¬ 
laration of the plaintiff's title and possession 
over the lands comprised in Mahal Turk 
Ballia, a revenue paying estate, now bear¬ 
ing Tauzi No. 10805 on the revenue roll 
of the Collector of Shahabad, in the Province 
of Bihar and Orissa. 

Mahal Turk Ballia, which consists of a 
single ntauza of that name, was settled 
with proprietors other than the appellant 
in the year 1790 as a separate estate 
and in 1793 was permanently settled and 
assessed to revenue at Rs. 251. It was 
at that time situated on the north side of 
the river Ganges in the territory now known 
as the United Provinces of Agra and Oudh. 
It was entered as Tauzi No. 178, at first 
on the roll of the Collector of Ghazipur, 
and afterwards of Ballia. Owing to a 
change in the course of the river, it became 
diluviated and after being under water 
for some years it emerged on the opposite 
or southern bank of the river in the District 
of Shahabad and in time became again fit 
for cultivation. In 1910 it was transferred 
from the revenue roll of the Ballia District 
in the United Provinces to that of Shah¬ 
abad in Bihar, then part 0 f Bengal. In 
1911, as nobody came forward to pay the 
revenue, it was sold under the provisions of 
the Bangui La d Revenue Sales Act (Bengal 
Act XI of 1859) for non-payment of arrears 
of revenue and in the absence of bidders 
was purchased on behalf of the Government 
for a nominal sum. The Maharaja of 
Dumraon whose estates lie, for the most 
part, on the south side of the river in this 
locality claims the laud as liis own. He 
says it is an alluvial accretion t 0 his zemin - 
dart and that all such accretions are, by the 
terms under which his ancestors took 
Settlement in the years 1790 and 1800, 
included in the jama agreed upon at that 
time, and are exempt from any additional 
revenue. He disputes the rightof the Crown 
in such circumstances to sell, contending 
that the revenue claimed was not payable, 
lie further contends that the identity, of 
Turk Ballia with the lands in his pospessir.n 
has not been established and, iu addition, 
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lie challenges the validity of the sale upon 
the ground of defective and irregular pro¬ 
cedure. He accordingly refused to give 
up possession with the result that the 
present suit was instituted before the 
District Judge of Shahabad on the 8th 
December 1916. The plaintiff succeeded 
before the District Judge. Prom his de¬ 
cision the Maharaja has appealed to this 
Court. 

The appellant is admittedly in possession 
of the disputed property. He further con- 
tends, that he has acquired a good title 
to it. In the first place, he relies upon 
section4 of Bengal Regulation, XI of 1825, 
and contends that the land in question 
was gained by gradual accession from the 
recess of the river and must be considered 
as on increment to his estate. In answer 
to this the respondent objects that the 
section in question has no application to 
cases in which the land can be identified 
as the property 0 f another. Secondly, the 
appellant claims title by reason of a" local 
custom whereby the deep stream of the 
Ganges in the locality in question forms 
the boundary between the estates of the 
proprietors on opposite banks of the river. 
The existence of such a custom is disputed 
by the respondent. Thirdly, the appel¬ 
lant bases his title upon abandonment 
by the original proprietors whereby the 
estate fell again into the public domain 
and when it emerged on the oj)posite bank 
was a fit subject-matter for the operation 
of section 4 of the Regulation of 1825. 
The respondent contends that no abandon¬ 
ment by the previous proprietors in fact 
took place, fourthly, the appellant alleges 
a title as against the former proprietors 
by adverse possession for a period of over 
twelve years. The respondent contends 
that the land in suit was not fit for culti¬ 
vation until about the year 1909 and that 
no acts of possession which would oust the 
former proprietors took place before that 
date. 

In the ordinary course, even assuming 
that the appellant acquired title to the 
land in suit either as an accretion to his 
estate, or by the custom, or transfer, or 
in any other way he would nevertheless be 
liable for revenue that might be assessed 
under the provisions of Regulation II of 
1819 and Bengal Act IX of 1847 *° r 


any existing assessment in respect of [such 
lands. If an assessment had already been 
made, and the land remained charged with 
it, the appellant would take subject to such 
assessment and would be liable to the 
Government for payment of the revenue 
so assessed. No claim has been made 
on behalf of Government to impose a fresh 
assessment under the provisions of the two 
enactments last mentioned, the land hav¬ 
ing been already permanently assessed to 
revenue at the date of the Permanent 
Settlement It was in respect of non¬ 
payment of arrears of the revenue already 
imposed that the land was sold. The appel¬ 
lant, however, claims special privileges 
with regard to alluvial lands under the 
terms of the Settlements made with his 
ancestors in the years 1790 aud'iSco as 
already mentioned. It will be necessary 
presently to consider the terms of thoie 
Settlements and it is upon the construction 
of those terms that the determination 01 


;his appeal mainly depends. 

The appellant also raised certain other 
:ontentions which may be divided into 
:wo main heads. In the first plfcce, he 
challenged the validity of the sale upon 
certain grounds which will be dealt with 
tiereafter, and, secondly, he contenced 
:hat the identity of Turk Balha with the 
ands now in liis possession has not teen 
established and that an action for eject¬ 
ment must fail. 

The circumstances under which the p e “ 
•ent dispute arises and the hist01 y 0 ur 

Ballia from the date of the Permanent 
settlement have been fully dealt with y 
:he learned District Judge in a care 
ucid judgment. But it will be necessary 

to refer again to some of the impo « 
eatures of the history of the estates in the 
ocality with which we are concerned in 
lealiug with the questions for deter min 
;ion. In that locality the deep sty 
:f the Ganges is. for administrative pa 
loses, the dividing line between the Sh<.h 
ibad D strict in the Province of Bihar 
ind Orissa, which lies to thc south.attd tte 
Balia District of the United Provinces 
vhich lies to the north of the river. Th 
loundary line, however, is by no - “• 
onstant. The surrounding country is o 
he most part flat and the banks o 
iver on one Bide or the other are subject 
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to erosion, especially during the summer 
and autumn months when the volume of 
water is greatly increased b> the monsoon 
rains and the melting snows which descend 
from the Himalayan range, and flow into 
the river near its source. This process of 
erosion is generally slow and gradual, 
the river in flood time, impinging on one 
bank or the other especially where it takes 
a curve, as here, and undermining ituntil 
in time the over-hanging portion falls, 
and is carried down by the stream. Oc¬ 
casionally, a more rapid change takes place 
by the river overflowing its banks, the 
escaping water forcing for itself a new 
channel through cultivated lands and some 
times leaving a considerable portion of 
the old river bed exposed. The vagaries ot 
the river Ganges are various and manifold, 
both in kind and degree but, generally 
speaking, the gradual process of erosion is 
referred to as diluvion; the more sudden 
change in the river’s course as avulsion. 
In the immediate neighbourhood of Turk 
B iIlia the i )r ocess of erosion has for many 
years been in progress on the northern 
bank of the river. About 1871 the ntuuza 
itself began to disappear as the course 
of the river shifted gradually to the north¬ 
ward. As the lands became diluviated .a 
suspension of revenue was allowed to the 
proprietors by the Revenue Board of tLe 
United Provinces in proportion to the 
pro tits of the area lost until, after some 
£ o or 12 years, a no mi mi 1 sum only was 
being paid. In 1884 the whole village had 
d 1 sappeared and the payment of revenue 
was suspended and written off from year 
to year in the revenue account. It does 
not appear, however, that any permanent 
remission was ever made and, had the land 
re-appeared on the north side by the recession 
of the river and again become fit tor culti 
vation, there can be no doubt that the 
Boa d of Revenue in the United Provinces 
wouli have been entitled to enforce pay¬ 
ment of revenue from the proprietors. 
It appears from the correspondence which 
took place between the Board of Revenue 
and the Commissioner and Collector of 
the Ballia District in 1884 that the pro¬ 
prietors were proposing to pay a nominal 
revenue of Rs. 2 in order to preserve their 
rights iti the event of the land again re¬ 
appearing, but th« Board of Revenue 


considered that this was not necessary 
and wrote to the Commissioner of the 
Benares Division that all mahals entirely 
washed away should be retained on the 
Revenue Roll and the revenue written off 
from year to year and that a nominal jawa 
was not required to keep alive the rights 
of a proprietor and should not be taken. 
The Board accordingly ordered, that the 
entire jama of the should be sus¬ 

pended and reported for remission at the 
close of the year. Each year thereafter 
a kanungo was deputed to make an inspec¬ 
tion and ascertain if any of the lands 
had re-appeared. His reports have been 
produced and show that up to the year 
1908 none of the submerged land had re¬ 
appeared on that side. In that year, it 
was noted on the kanungo s report that 
as the mahal was still under water there 
was no need to take any further action, 
and each year from 1884 the revenue 
had been suspended and written oh in the 
revenue accounts of the Collectorate. As 
the river altered its position to the north¬ 
ward accretions took place upon the oppo¬ 
site bank in the Shahabad District, and, 
from time to time, as villages which had 
previously been in the United Provinces 
re-appeared in the Shah a bad District on 
the other side, they were transferred from 
the Collectorate of the Ballia District to 
that of Shahabad. In 1909 some corres¬ 
pondence tookplace between the respective 
Collectors from which it appeared that, 
in addition to other villages, Turk Ballia 
had also re-formed in Shahabad on the 
south side and it was proposed to transfer 
it to the Revenue Roll of tha t District. After 
some further cor respond a nee the revenue 
officials appear to have satisfied themselves 
that Turk Ballia lu.d in fact re-appeared 
in the Shahabad District of Bihar. Accord¬ 
ingly, by two notices issued in the Gaictt s 
of the respective Provinces dated the 25th 
and 26th May 19x0, it was formally notified 
that the permanently settled estate of Turk 
Ballia had ceased to form part of the Ballia 
District in the United Provinces of Agra 
and Oudh and now formed part of the 


Shahabad District in Bengal (which at 
that time included Bihar) in respect of its 
Civil, Criminal and Revenue jurisdiction. 
When the village of Turk Ballia first appeared 
as dry land on the south side A n0ver y 
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ensy to determine. There can be little 
doubt that for some years after it emerged 
as the river subsided after the floods it 
would be again covered during the next 
rainy season. It may also be reasonably 
inferred that for some timeafter its energ- 
enee it would be sandy waste unfit for 
cultivation. The learned Judge has found 
upon the evidence that it did not become 
cultivable before 1909, and I see no reason 
to differ from his finding in this respect. 
The question as to when it first became 
cultivable and was taken into the possession 
of the Miharaja is only material in consider¬ 
ing whether he had acquired a title by 
adverse possession as against the recorded 
proprietors when the present suit was 
instituted on the 8th December 1916. 
There was a considerable contest in the 
Trid Court on the question whether 
accretions on the Shahabad side were 
gradual within the meaning of Regulation 
XI of 1825. The learned District Judge 
fount tint they were. This finding was 
not challenged by the respondent on appeal 
and the finding on this point may be accept¬ 
ed. When the estate was transferred in May 
i 9 TO » the kisl payable on May 1st was then 
due but unler the Bengal Eaud Revenue 
Sales Act of 1859, section 2, it did not be¬ 
come an arrear until the 1st of the following 
month. Neither that nor any subsequent 
klsts were paid although the notice of trans¬ 
fer was served on the surviving proprietors 
•of Turk B?llia in the beginning of 1911. 
And when one year's revenue had fallen 
into arrears the estate was put up for sale 
under the provisions of Act XI of 1859, 
and sold on the 7th June 1911, and, as 
already stated, in the absence of bidders, 
was purchased by the Collector on behalf 
of the Government and a certificate of title 
war, duly issued under section 28 of the Act. 
It will be observed that no attempt was 
made to assess a fresh revenue upon the 
lands in question under the provisions 
of Regulation II of 1819 or Bengal Act IX 
of 18 17 and I apprehend that such a pro¬ 
cedure would not have been permissible 
as the land in question was already subject 
to a fixed revenue from the date of the 
Permanent Settlement. Had the land been 
assessed now for the first time, I have no 
doubt that the assessment would have 
been much higher than Rs. 251 and the 


appellant does not contend that the jro- 
cedure referred to in either of these enact¬ 
ments was applicable to the case. Indeed, 
his contention is, that once the land had 
appeared on the south side attached to his 
estate no revenue iu respect of it, whether 
previously assessed or not, could be recovered 
from him or any body else. 

It is now necessary to consider the ground 
of exemption upon which the appellant 
relies. Tong before the da te of the Perma¬ 
nent Settlement the Maharaja's ancestors 
had been the proprietors of considerable 
estates for the most part on the south 
side of the river in the District of Shrh- 

abad and the neighbourhood. These est.tis 

after the acquisition of the Dewani were 
at the disposal of Government and were 
settled with Raja Bikramajit Singh of 
Dumraon between the 3ears 1790 and 
1800 unler various instruments. Some of 
them contained special terms as to dilu- 
vion and alluvion. Others did not. On 
the 12th January 1790 (1197 Fs.) a decen¬ 
nial Settlement was made with him in res¬ 
pect of a large number of named villages 
comprised in Bhojpur and four other 
pargannas. The names of the different 
villages, between six and seven hundred 
in all, are set out in the schedule attach¬ 
ed to the deed of Settlement. It appears 
that the first engagement entered into 
with regard to these villages bound the 
zemindar to pay the revenue without my 
objection on the score of calamity, by which 
is no doubt meant diluviou of parts of the 
settled area as some ol rlie villagers were 
at that time bounded by the river bank. 

It appears ironi the petition of the Raja 
dated the 10th January 1792 (Exhibit B), 
that ti.e Collector had in 1790 intimated 
that any newly accreted lar-ds would be 
subject to additional assessment, but the 
Raja had pointed out that large areas of 
the laud in the villages of his laluka had. 
been washed away by the river aud ro- 
provision was maae for abatement of revenue 
on that account. Probably the engagement 
had not been finally accepted b> Mr. Brooke, 
the Collector at that time, but, however 
that may be, it was not acted upon and a 
fresh ekrarnama was taken from the Raja 
with regard to the villages in question 
which contained the terms that he snoiild 
continue to pay without any objection 
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Government revenue fixed in respect of 
those villages including diluviated land 
and that Government should not for any 
reason have any claim in respect of land 
newly accreted thereafter. This Settle¬ 
ment, however, was in respect of certain 
specified villages with their dependencies 
and does not purport to include the 
land of other villages not mentioned there¬ 
in, even if they should be at that time 
submerged or partly submerged at d should 
accrete to the land of the villages settled 
with the Raja. Iti Parganna Bhojpur 
and immediately to t.ie north of some of 
the villages settled in 179c were other 
villages which were not named in that 
Settlement and which were either waste 
or diluviated, although at 011s time they 
may have beer under cultivation. Itves, 
no doubt, the intention of Government, 
it was certainly to their interest, that all 
the villages previously compriseu in zemin¬ 
dars' estates should be settled with them, 
and assessed to revenue. In the case of 
larger estates, and more especially those of 
riparian owners, it took some time to ascer¬ 
tain the names ar.d situation of the villages 
previously in their possession. Some 
had been diluviated, others had re-appeared 
ar.d were either waste or unpopulated, 
or only partly fit for cultivation. These 
unpopulated villages were known as virani 
vihages and, until Settlement with the 
zemindar, remained the property of Govern¬ 
ment. It appears that Mr. John Dear.e. 
who succeeded Mr. Brooke as Collector 
in the neighbourhood with which we are 
concerned, 1 ad taken great pains to as¬ 
certain. ti e virani villages, which still re¬ 
mained ur settled with the Raja of Dumraou. 
He compiled a l : st of such villages and on 
the 26th August 1800 issued a parwana 
(Exhibit 77) to the Raja ordering him to 
file his darkhast (petition) for settlement of 
the virani Gavgbaram'd lands according 
to the list recorded in his office. It is un¬ 
necessary to refer in detail to what took 
place between Mr. Dear.e and the Raja 
before the date of this parwana. It would 
appear that in some instances the Raja 
had contended, that the lands were accre 
tions to the villages already settled in 
1790 and were not re-formations of diluvi- 
ated villages not previously settled. There 
is nothing to indicate that the Raja at 


that time was claiming as accretions to the 
villages already settled, lands which 
in fact formed part of villages left out of 
the Settlement. A letter dated the 18th 
November 1800 written by Mr. Deane 
to the President and members of the Board 
of Revenue (Exh bit 78)shows, how by his 
exertions in discovering the virani Gang- 
biramad taufir lands he had materially 
added to the Government's Revenue. In 
the result, the Raja applied for and obtained 
a settlement of the villages of the descrip¬ 
tion mentioned in the year 1800 all of which 
lay immediately to the north of the villages 
previosuty settled and were, in some 
instances, waste, unpopulated, or partly, 
if not entirely, covered by the Ganges. 
The terms of the Settlement of these villages 
are to be gathered from the Raja’s petition 
(Exhibit C) dated the 29th August 1800. 
It does not contain in terms the special 
stipulation as to alluvion anddiluvion men¬ 
tioned in the Settlement of 1790, but from the 
opening words it appears to be a petition 
for a Settlement of the villages mentioned 
in the schedule, some 85 i > all, referred to 
as virani or unpopulated villages appertain ¬ 
ing to the zemindari Parganna Bhojpur, 
and what was settled was both alluviated 
and diluviated laud. Then follow certain 
words “ Taufir tamam wo kirn'll ” about 
the interpretation of which some discussion 
arose both in the Trial Court ami before 
us on appeal. The actual words used in 
the beginning of the dociune it arc: “ Darkhast 
dehat virani wo Gangbaramad wo Gangbnvd 
taufir tamam wo kamal mutallaqe zemindari 
Pargana Bhojpur sarkar Shahabadfi The 
main difference between the parties is as to 
the proper Construction of the words 
taufir tamam ico kamal and more particularly 
as to the meaning of the word la ufir. Virani 
admittedly means the unpopulated or waste 
villages, gangbaramal means that which 
has been, given up by the Ganges or all 
alluviated land, Gangburd means that which 
has been covered by the Ganges or diluvi¬ 
ated. The words taufir tamam ivo kamal 
mean, literally “ excess complete and en¬ 
tire.” The word taufir according to the 
Dictionaries means excess or balance, some¬ 
thing left over, and it also has various 
derived mearings but I have no doubt 
that the proper interpretation of the whole 
passage is that accepted by the learned 
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Judge, namely:—“The whole balance of the was to include 1 
lands belonging to the zemindari of Pargana might in future 
Bhojpur above water and under water.” without any ad 
The word taufir is frequently used in the payable and it di 
correspondence which took place at about tially, lands at t] 
the date of the Settlement in relation to side of the rivei 
the villages which had not been included with other propri< 
in the previous Settlement, that is to say, ly for revenue, 
those left over and not taken into account it was contend 
in the previous Settlement are referred to ed Counsel for tl 
as the taufir villages, and there seems to eminent itself ha 
me to be little doubt that the words used tion now placed t 
were meant to indicate that the Settlemen t and j n support ol 
includes the whole and entire balance of proceedings wh: 
the villages not previously settled and 1834 a nd 1883 
appertaining to the zemindarl of Pargana action of the 
Bhojpur whether above or under water. all estoppel and 
The interpretation contended for by the heard to dispttt 
appellant is : “ all additions and accretions, they made on pr 
whether above water or under water” and in that, relying on 
this, he would include lauds outside the abstained from 
boundaries of the villages concerned which should not be s 
may in future emerge from the Ganges it will be remeu 
and become attached to the settled laud 0 f j8qq ^as in 
even if they had been separately settled oll or rea r the 
with another proprietor and assessed to immediately to 
revenue. The learned Coui sel for the appel- jn f ^go. The ! 
lant contended when pressed, that under inter aUa, t-e vt 
liis interpretation even, if the Ganges should p lir w hjch were 
go on receding to the northward as far as submerged at t 
the foot hills of the Himalayas all the pf tl;e j oll hi 3 
country in between would become aecre- O pposite to Tu: 
tions to his zemindari free from revenue accre ti 0 u to the 
for all the time provided the alluvion was j agd i S pur that 
gradual. Such a phenomenon is hardly da ; med< j n Ig] 
iikelv to occur but it is by no means in> b oxe Bluiabal 
probable that the Ganges in this locality ^ certain lan d 
may continue to recede gradually to the Qn south sid 
northward tor several miles enveloping Whood . In t 
in its course other estates similar to 1 uric t hat the lands in 
Ballia whose revenue was assessed at the Ba |]j a j :ad been 
time of the Permanent Settlement and leav- Qn the soV . t h sid. 
ing them dry upon the southern bank. and tbat the Rg 
This interpretation involves _ such startling antg The petit 
results that 01 e must hesitate to accept mB ted that th 
it without a clear indication that it was of the Gov 

intended. In my op 1-ion, the words cannot t ^ a t they shoulc 
bear such an interpretation. Even if the statements 

word taufir is interpreted as excess, it ^ ^ area 0 f ^(1 
seems clear from the document as a whole * or which h 
that what was settled at a fixed jama bc taken 

of Rs. 1,510 in the year 1800 was the villages ~ at tlv 

named in the schedule whether they were , appears 

recently alluviated or still under water cla i: 

or partly under water and that the jama P 
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was to include the diluviated area which 
might in future be g : ven up by the river 
without any additional revenue becoming 
payable and it did not include, even poten¬ 
tially, lands at that time on the opposite 
side of the river which had been settled 
with other proprietors and assessed separate¬ 
ly for revenue. 

It was contended, however, by the learn¬ 
ed Counsel for the appe’lant that the Gov¬ 
ernment itself had accepted tne interpreta¬ 
tion now placed by him upon tais Settlement 
and in support of this he referred to certain 
proceedings which took place in 1818, 
1834 and 1883. He contends that the 
action of the Government operates as 
an estoppel and that they should not be 
heard to dispute now the representations 
they made on previous occasions. He says 
that, relying on those representations, he 
abstained from paying the revenue and 
should not be allowed to suffer thereby. 
It will be remembered that the vSettlenient 
of 1800 was in respect of villages lying 
on or rear the banks of the Ganges and 
immediately to the north of these settled 
in 1700. The later Settlement included, 
inter alia, t- e villages Parsa-pa and Jai¬ 
pur which were either totally or partially 
submerged at that time and formed part 
of the Jouhi Mahal. These villages are 
opposite to Turk Ballia and it is as an 
accretion to the villages of Parsanpa and 
Jagdispur that the lauds in suit are now 
claimed. In 1918 a petition was presented 
bv o: e Bliunba! Rai asking for Settlement 
of certain lands wlrch had newly termed 

that the lands in certain villages in P.irganna 
Ballia had been washed away and that 
L-th side land had newly accreted 

0I1 H that the Rai a had settled it with, ten- 
:" ts The petitioner, Bhnabal Rai, sub- 
a . ■ , ■ ' tW new formations were 

“’iTof the G ver unent estate and asked 
t thev should be settled with himself. 

Restatements made in his petition as to 
of land which had been washed 

the ** which \ ad re-formed caunot neces* 
2W ay or “ t.a The Raja of 

Xrn Ur 
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upon the petition is to the effect that the 
Settlement made in 1800 w.'.th the Raja 
oi lumraon was oi unpopulated villages 
alluviated ai d diluviateri laud an i t e 
entire quantity of excess land appertain¬ 
ing to the zemindari in Pargannas Bibia air 
Bhoj pur and such being the case the petition 
of the applicant relating to settlement o 
lands newly accreted was not fit to e 
entertained. I can find nothing in ie 
fact that Bhuabai’s petition was rejected 
on the ground that the lands claime 
had been previously settled in 1800 W J, 1C 1 
supports the interpretation of that Settle¬ 
ment now urged on behalf of the appellan . 
On the contrary, the oraer passed seems 
to assume that the latra of which Bhuabal 
sought Settlement was land appeitainmg 
to the zemindari of Bhojpur and which as 
such had newly accreted. The order passed 
on that occasion is important as it forms 
the basis of the future action of the Govern¬ 
ment when questions arose as to exacting 
additional revenue in respect of new 
accretions which subsequently formed in 
Pars an pa and Jaglispur. It cannot be 
assumed tnat the Government 1 a 1818 
accepted the facts set out by Bhuabal Rai 

in his petition, It is a somewhat loosely 
worded document and he apparently was 
not aware 01 the terms of the Settlement 
made with the Raja of Dumraon in iboo 
and it may well be that he over-estimtated 
the extent of the accretions which he refers 
to as Government estate. The villages 
mentioned in that petition as having been 
washed away from the Balia side 00 not 
appear to have been permanently settled 
until about the year 1841. According to 
Mr. Roberts* Settlement Report d the 
Bailia District they were diluviated about 
the beginr ing of the last century and re¬ 
formed about 40 years later when they were 
settled with zemtniais on that side, How- 
evertbat may be, theland of which Bhuabal 
claimed settlement appears to have ^ been 
treated by the Government as included 
in Parganmi Bhoipur and, therefore, within 
the Raja’s zemindari, and not capable of 
a new Settlement. The decision of t ie 
Government on that occassion, to any 
mind, affords no support to the broad 
proposition put forward by the appellant, 
prom that time onward questions arose 


CASES. SSr 

•TAT8 FOR INDIA. 

as to further assessment on re-formed lands; 

In 1821, the local Revenue Authorities 
claimed to assess certain re-formed land under 
Regulation II of 1819 and the Raja s peti¬ 
tion dated the 28th February 1821 (Exhibit 
89) shows how he dealt with that claim 
and appears to throw some light upon the 
meaning which he himself attributed to 
the Settlement of 1800. In that petition 
he refers to the action taken by Mr. Deane 
before the Settlement, and points out how 
he made a total of all the mzhals belonging 
for a long time to his ancestors, and deduct-, 
ed therefrom the mahals settled in TI 97 
F. S and pressed his ancestor to apply 
for such of the virani taufir Gangbaramad 
lands, etc., as had not been settled and acids. 

“ My ancestor was obliged by the orders 
of the Authorities to file applications in the 
office of the Collector of District Shahabad 
in respect of virani taujir alluviated ana 
diluviated lands with the woras the whole 
and entire of Par gam. Bihia and Bhojpur 
and the Collector after making further 
enquiries mode settlement thereof with 
my ancestor. Thus not a piece 01 unsettled 
E£dis in mv possession.” The attitude 
taken by Raja Jai Prakash Singh on that 
occasion was, that the lauds which it 
was sought to assess under Regulation II 

of T81.9 were comprised in Paigana Bhoj pur 

which had already been settled with him 
and he adds, “ 1 did not and do not object 
to mV the revenue believing from the 
contents of the petitions of 1208 E. that 
all the villages appertaining to my zemindari 
includin'* the alluviated and diluviated, 
"and virani lands were settled with 
the words ‘ the whole and cut.re attach¬ 
ed thereto.” In the result, 110 fresh assess¬ 
ment was made. , . 

It may be mentioned here that the sche¬ 
me of villages in tire 1800 Settlement, 
unlike that of 1790. « ave , ! oareas ' arul 1 li 1 s 
is hardly surprising when it is remembered 
that the villages then settled were waste 
or unpopulated, and to a large extent 
under water and that no Surveys were made 
at the time. It mav also be mentioned 
that from 1801 up to i8ir the Raja had 
been complaining that he was paying revenue 
for the villages settled in 1800 which lie 
could not and and lie was petitioning the 
authorities either to give him possession 
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of those lands or grant a remission of re venue, assess the accreted areas under Reeula- 
Those which he could not trace included- tion II of 1819. The matter wa- not final- 
Tagdispur and Parsanpa. He also complain- ly settled until 1834 when the Government 
ed that his neighbours were encroaching came to the decision mentioned. But there 
upon some of them. The matter was refer- - j s nothing to show that the Government 

red to the Board of Revenue and, in the Officers or anvbody else considered that the 

result, these objections to tire payment accretions at that time were lands outside 
of revenue were rejected (see Exhibits 8r the area of the villages settled in 1800. 

to 8 7 -) The rubakar of the Collector relating to 

From that time on, the question of im- this assessment case which had been drag- 
posing additioi al revenue on newly formed ging on since 1822 is dated the 29th August! 
lands in this neighbourhood under Regu- 1834 (Ehibit E). It dismissed the Govern- 
lation II of 1819 kept cropping up. The ment's claim for assessments. It referred 
Subordinate Revenue Officials of the District to the previous proceedings and the peti- 
appear to have been zealous in their efforts tion of Bhuabal Rai and treated the ac- 
to augment the revenue both in this and cretions as being included under the words 
other parts of the Dutnraon zemindatu in the 1800 Settlement which it describes 
III 1822, two Kanungos were deputed to as the “Settlemert ot unpopulated alluvi- 
enquire as to the land newly accreted in 33 ated and diluviated villages with the entire 
villages including Jagdispo.r and Parsanpa quantity of excess land lying in taluka 
in excess of the recorded area. Their zemidari of Pargana Bhojpur.” The Collec- 
report v.as made on the 21st January tor, being of opinion that the accretions 
1823 (Exhibit J) and a very rough map were included under the words quoted, 
was prepared showing the relative positions dismissed the claim for fresh assessment, 
01 the villages. 1 liey reported that the This order was confirmed by the Commis- 
newly accreted lands appertained to seven sioner on the 15th September 1834, Exhibit 
villages only, including Jagdispur and Par- M, and there the matter rested for the time, 
sunpa They appear to have assumed It is difficult to conceive how this decision 
that the Settlement of 1800 covered merely, can be interpreted as an adm'ssiou by Gov- 
the land in existence in 1800 and not sub- eminent or by the Revenue Officers that ac- 
merged. 1 bey also reported that 250 bighas cretions of land outside the settled villages 
had newly accreted to Jagdispur and 500 of Parganna Bhojpur were covered by the 
bighas to Parsanpa and they gave the Settlement of 1800. The very basis of the 
recorded areas of the villages as 245 and 1027 decision seems to be that the lands were 
bighas respectively. The accretions are in included in Parganna Bhojpur and that the 
each casein round figures and are probably whole excess lying therein was included 
rough guess work based on some sort of in the Settlement at the agreed jama. 
enquiries made from Pataaris a»*d others. The next dispute began in 1866 but was 
How the recorded areas were arrived at not finally set at rest until 1883. 
is not known ; they were not recorded in 186b certain events had happened whicii 
the Settlement; they may have been wnat should be borne in mind. No Survey ha 
are known a? the kitabi areas which were been made in Bengal before the Permanen 
frequently unreliable. They treated the Settlement and the areas of settled lau s 
excess as Government lano. This docu- had not always beer, accurately recor e 
ment is relied on by the appellant as show- in the various engagements entered in 
ii g that even in 1823 t.iere were accretions by the zemindars. In s *me cases 
of Jagdispur of an area larger than the area? were recorded at all. Tno?e a 
recorded area of the whole village and, were recorded were largely rough es im ^ 
therefore, this must have included some- or kitabi areas taken from • 

thing outside the village itself. But little frequently unreliable as to the stated affairs 

reliance can be placed upon tins report existing when the Settlements uere 

either as to the extent of the accretions especially in the case ° A . riparian es 

or as to the original area of the settled subject to a change ol cultivable area. • 

villages, ai d it is not surprising that eve 1- Robbert's S.rveyReport of 1802-I005° 

tually the Government deciued not to BaHia District (page 49) shews how unreua 
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the early village records of areas ound in 
the jamabandis at the time of Settlement 
were. The fiist Scientific Survey throughout 
Bengal began in 1839 and was completed 
a few years later. It recorded the areas 
in the possession of the various zemindars 
at that time. In 1847, the Bengal Allu¬ 
vion and Dilluvion Act (IX of 1847) 
was passed. It authorised new survey 
of land on the banks of rivers and on the 
shores of the sea to be made. It directed 
the Revenue Authorities, whenever a new 
Survey map showed that lands had been 
washed away, to grant a deduction from 
the revenue, and, when additional lands 
were found to have accreted by alluvion 
to revenue paying estates, to assess such 
accretions to revenue. In 1863-1864 the 
next Revenne Survey, known as the first 
Diara Survey, took place on both banks 
of the Gat ges. It showed accret ons 
to Jagdispur and Parsanpa and other villages 
in the Maharajas estates since the previous 
Survey of 1839. In 1866 the Deputy 
Collector of Shahabad issued a rubakar 
(Exhibit TTi) suggesting reasons why actior 
should be taken under Act IX of 18*7for 
assessing additional revenue on tne ground 
of excess area in the Jauhi Mahal including 
Jagdispur ana Parsanpa and other villages. 

The re part shows that those villages had 
been almost entirely submerged in 1839 
when the first Revenue Survev v/as made, 
whereas the Diara Survey of 786*5 showed 
large formations partly fit for cultivation. 

The Maharaja :>f Dumraon filed an obiec- 
tion to the course proposed, hut in spite 
of this the Commissioner, Mr. Jenkins, 
was of opinion, that an assessment of the 
accreted lands should be made under the 
Act ot 1847. -Tbe members of txie Board 
.of Revenue to whom the matter was refer¬ 
red took the same view, and on the 19th 
February 1869 issued orders to the Collec¬ 
tor to assess the newly formed lauds to 
revenue. The Maharaja appealed, contend¬ 
ing that the terms ox the Settlement 01 1790 
w'ere extended to that oi i8co, but the 
Board took a different view, a id i.i 1869 
the lands were assessed at the revenue 
of Rs. 5,687 for a period of ten years, ihe 
Maharaja took Settlement under Drotest 
Ihe proceedings before the Board of 
Revenue on that occasion are not in evi¬ 
olence, but what took place is set out in 




some detail in a long report made by the 
Commissioner of the Patna Division to the 
Board on the 8th September i«8i (Exhibit 
AB), alter the term of the Settlement 
had expired and when the re-Settlement 
ot the alluvial lands in the villages of the 
Jauhi Mahal w^as under consideration. This 
document contains a concise account of 
the disputes which had beer going on bet* 
ween the Maharaja and the Government 
with regard to the assessment of the alluvial 
accretions from 1S18 up to 1882. It appears 
that, when the Settiemert of 1869, which 
had been accepted under protest, expired, 
fresh proceedings were institutedwith a view 
to a re-settlement. The Maharaja presented 
a lengthy petition urging the same objec¬ 
tions as he had previously raised and also 
adopting a further contention in support 
of his claim for exemption. On the 
previous occasion his claim was based 
upon the agreement of 179c which he 
alleged extended to the Settlement of 1800, 
On the later occasion he further claimed 
that, under the Settlement of 1800, inde¬ 
pendently of that of 1790, he was entitled 
to exemption from assessment on newly 
accreted lands. lie further produced cer¬ 
tain documents relating to the previous 
decisions 01 the Boara in 1818, 1822, 1824 
ana 1834, which had apparently not been 
before the Board when the Decennial Assess¬ 
ment was made in 1869. The Commissioner 
considered that the contention put forward 
by the Maharaja with regard to the inter¬ 
pretation oi the Sett’ement of 1800 was a 
strong one in view of the previous action 
or the Board between 1818 and 1834 
as the lands coverea b 3 the Settlement 
of 1800 had been invariably treated as 
being exempt from assessment. In the 
event he recommended that the proceed- 
ings for assessment should be withdrawn 
ana the lauds aeclared exempt from further 
assessment. The matter was referred by 

of - Re yf‘“ to the Government 

of Bengal and on the 22nd June 1882 the 

Eteutenant-Governor adopted the re 
commendation of the Commissioner cmd 
sanctioned the exemption of the alluvial 
lands in question lrom assessment direct- 
n;g that the assessment proceedings' in 

F"hib t° AC' '"8 V V th Sh ° Uld be abandoned 

(Exhibit AC). Subsequently, j„ 188.,, the 
Maharaja was granted a refund of the 
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revenue which he had paid for those lands 
under the Decennial Settlement of 1869. 

The appellant lays gr at stress upon the 
fact that the Survey maps of 1863-1864 
show, that at that time some portions 
of villages which had previously been in 
the Ballia District had appeared 011 the 
south bank and that by 1882 consider¬ 
ably larger portions hadappea r ed and argues 
that it must, therefore; be taken that the 
lands which were exempted from additional 
assessment at that time comprised parts 
of previously settled estates or; which a 
revenue had already been assessed at the 
time of the Permanent Settlement. He 
contends that the Government with the 
recent Survey maps before it and with 
full knowledge of the existing circum¬ 
stances, had knowingly allowed him an 
exemption from revenue under the terms 
of his engagement of 1800 in respect of 
these lands as accretions to his estate. If 
it could be clearly shown that the Govern¬ 
ment lnd knowingly allowed an exemption 
from revenue in respect of such lands on 
the ground that the Sett-ement of 1800 
included accretions from lands outside the 

settled area, there would be much to be 

so id for the appellant’s argument that the 
Government had acquiesced in his present 
contention anl treated the agreement 
a.s including such lands. But on con¬ 
sidering all tie documents which have 
been refeired to, I can find nothing which 
gives any support to this argument. The 
lands which were in dispute between 
1867 and 1869 and which again came up 
for re-consideration in 1882 were 3379 
big has. These were found by the Diara 
Survey of 1863 to have become accretions 
to the" Jauhi Mahal which included the 8 
villages mentioned in the second paragraph 
of the Commissioner’s letter ol the 8 th 
September 1882 (Exhibit AB). Through¬ 
out the documents these accretions are 
referred to either as alluvial lands formed 
in these villages in Parganna Bhojpurorin 
the M*.li-uaja’s zemindari. There is no 
suggestion from first to last that the lands 
then under consideration ever formed part 
of some other revenue paying estate or that 
they did not appertain to the villages of 
the Jauhi Mahal settled in 1800. I have 
already referred tu some of the earlier 

documents before 1882. That of 1882 
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refers to them a.s * alluvial lands formed 
in thi$e villages.” The letter of the Govern¬ 
ment o India of t e 1st October 1824 
referred to in the same document, speaks 
of the accretions in another mahal as “ the 
alluvial lands comprised in his zemindari 1 
whilst in the letter from the Government 
of B-ngal to the Board of Revenue, dated 
the22nd June 1883 (Exhibit AC), thereis 
nothing to show that the lands then under 
consideration were outside the area of the 
villages of the Jauhi Mahal. Indeed, the 
exemption sanctioned by the Lieutenant- 
Governor on that occasion appears to have 
been based entirely upon a consideration 
of the attitude taken by the Government 
of India on the 1st 0:tober 1824 which 
had not been before the Board when it 
imposed t .e Decennial Settlement in 
1869. But even assuming that in 1069 
some portions of previously settled estates 
which had been originally on the north 
side re-appeared on the south, there is 
nothing from which it con he shown either 

that they were included in the 3379 
under discussion in 1869 and again in 1 2, 
or that they were at that time anything 
but waste and sandy lands oil the foreshore 

of the river. Even if in advertently some 

such lauls had been included in tl)0~e 
which were exempted from revenue m 1 » 

tiiis could not, in my opin' on, form tr.e 
basis of an estoppel which would pre^ 
the Government from contending, when n 
who’e facts are known and apprecn- e , 
that lands of this description we«jw. 
included under the terms of tlie - . . 

of 1800. I agree with the leirned Di-tn 

Judge in finding that there 

the agreements to support the * " « 

MAt.Pre.ja that if tne to.nd in suit is 

to he a re-forme.tion « silu oftheTurK 

Be Ilia estate, he is nevertheless entitid 
I further fina^thaAhere is nothing 

disclosed in the evidence which ..ct - 
appellant acquired no interest m C ' ec . 
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ground that it was a re-formation in situ 
of the property of other proprietors who 
had not abandoned their interest therein, 
ana it was not an accretion of that which 
was formerly the public domain. Relying 
upon the decision of the Judicial Committee 
in Lopez v. Mud dun Mohun Thikocr (i), 
he ucld that the section relied upon 
did not apply to land which had formed, 
by accretion, rapid or gradual, on a site 

which can be identified as the site of another 
man’s property. He further found that 
the custom relied upon by the appellant 
whereby the deep stream of the Ganges 
is regarded as the boundary between the 
estates of riparian owners on opposite 
sides of the river was not proved. He also 
found that there had never been an abandon¬ 
ment of Turk Ballia by the original pro¬ 
prietors and that the claim by them for the 
remission of revenue afforded 110 evidence 
of abandonment, the Government having 
intimated that it was not necessary to 
continue to pay revenue in order to retain 
their rights. He also found that no por¬ 
tion of the land became cultivable until 
1909. Prom this it would follow that no 
title was acquired by the appellant by ad¬ 
verse possession up to the date when the 
suit was brought. 

I should be prepared to accept the find¬ 
ings of fact arrived at by the learned Dis¬ 
trict Judge upon the points just mentioned, 
but having already determined that the 
Settlement of 1800 docs not include the 
lands now in suit and assuming that the 
lands never reverted to the Crown by 
abandonment, it becomes unnecessary, in 
my opinion, to consider whether the appel¬ 
lant has acquired any proprietary interest 
in the lauds or not. Assuming that lie 
acquired an interest under the first clause 
of section 4 of the Regulation XI of 1825, 
it seems clear from the proviso to that 
clause, as well as on general principles, 
that he would not be exempt from payment 
to Government of any assessment for the 
public revenue to which the land might 
be liable under any Regulation in force. 
The liability to payment of revenue in res¬ 
pect of Turk Ballia would be in force un ier 

(1) 13 M. I. A. 467; 14 W. R. P. C. 11; 5 B. 

E. R. 521; 2 Suth. P. C. J. 336; 2 Sar. P. 0 . J. 
594; 20 E. R. 625. 


Regulation! of 1793, and uidess the appel¬ 
lant's Settlement of i8co provided for ex¬ 
emption in such a. case he could not escape 
liability for revenue already in pose c vpen 
the land acquired by him outside the settled 
area. Similarly, if he acquired a title by 
adverse possession he would, I think, 
clearly take subject toexisting revenue. 
Assuming, further, that by the custom 
pleaded he acquired a proprietary interest 
as against the previous owner, the custom 
was one dealing with the rights of neigh¬ 
bouring proprietors inter se, and there is 
nothing to suggest in the custom pleaded, 
that the proprietor who acquired an interest 
in accordance with such custom, would 
take the lands fiee from the obligation 
to pay revenue already assessed. Indeed, 
such a custom would, in my opinion, te 
bad on the ground of its unreasonableness. 
If, however, the land was abandoned by 
the former proprietors so as to fall again 
i nto the public domain, it would be necessary 
to consider whether in such a case, it w r ould 
be covered by the Settlement and if not 
whether the procedure adopted by Govern¬ 
ment was justifiable, as no fresh assess¬ 
ment was made under Regulation II of 
1819 or Act IX of 1847. I apprehend 
that if the land was abandoned so that 
the proprietary' interest re-vested in the 
Crown, the assessment to revenue would 
cease to have any operation, and, if the 
land was afterwards acquired by the appel¬ 
lant as an accretion to his estate, it would 
be necessary to assess it to revenue under 
the Act of 1847 before any revenue could 
be validly demanded, and that it could not 
be sold for non-payment of arrears of that 
which no longer existed. There is, however, 
no direct evidence of abandonment ty the 
settled proprietors end the only evidence 
of an implied surrender or abandonment 
relied on is their application for remission 
of revenue. The evidence shows that they 
were anxious to retain their rights and will¬ 
ing to pay a nominal revenue for that 
purpose. It was only on the representa¬ 
tion of the Revenue Board that such a 
course was not necessary that the pay¬ 
ment of revenue ceased in 1884. I agree 
with the learned District Judge that there 
was no abandonment. 

It remains to consider wdietlier tl e prop¬ 
erty claimed has been identified rs the 
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site ot Mahal Turk Ballia and whether the 
sale can be successfully challenged as 
invalid. 

The plaintiff claims as Turk Ballia the 
ltad which has been demarcated on the 
spot as the site of Tuik Ballia according 
to the Diara Survey of 1863, or alternatively 
the area demarcated according to the 
Revenue Survey of 1840. The recorded 
area of Mahal Turk B .Ilia has changed 
from time to time. The eailiest record 
before us is a copy of the Decen¬ 
nial daiil register of 1197 F. S. 
(Exhibit 1), which shows the area to 
be 248 bighas. This was, no doubt, the 
kitabi area but what the standard of 
measurement was we do not now. No 
Sarvey was made at that time. The Re¬ 
venue Survey of 1839-1840 shows the area 
to be 101 acres equal t 0 155 bighas . The 
Diara Survey of 1863, which was also a 
Revenue S.irvey, records the area as 177 
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been accepted without question and the 
wahai In respect of which the revenue 
of Rs. 251 is payable has remained that 
which was recorded as having an area of 
282 bighas as demarcated in the Survey 
map of that year. The appellant contended 
that unless the land now claimed can be 
identified as the exact area settled in 1790, 
the suit must fail. I think this is stating 
his case too high. The question appears 
to me to be what are the geographical 
limits of Mahal Turk Ballia and has the 
estate been demarcated and identified as 
the land now claimed. Whether the estate 
now known as Turk Ballia and in respect 
of which a revenue of Rs. 251 is assessed 
may or may not have teen found a t different 
times to have increased or diminished in 
area for any reason, it remains the same 
estate and as such is liable to the same 
revenue unless and until good ground for 
a reduction or an increase is shown. Since 


acres equal to 282 bighas. There is some 
evidence although very slight to show, 
that in 1835 the area was found by enquiry 
to be 275 bighas. This appears from the 
report of the Collector of Shahabad dated 
the 9th February 1914, paragraph 5 
(Exhibit AM). 

The lrarge differerce between the areas 
recorded in the 1840 and 1863 Surveys 
would appear to be accounted for by the 
fact, that the neighbouring proprietors 
of Mauza Bijaipur and Mauza Shahpur 
Digwar had at the former date encroached 
upon that part ot the lands of Turk Ballia 
which lay to the south of the river Sarju. 
The Survey map of that date shows this 
river as the south boundary of the village 
whereas the Survey M.p of 1863 shews 
the boundary to be well south of the river. 
Before the latter date the proprietors of 
Turk Ballia appear to have sued success¬ 
fully to recover back their property and 
when the Survey of 1863 took place they 
were recorded as proprietors of the larger 
are<« which was included in the Survey map 
of that date. These factsmay be gathered 
from a rubakari of the Tehsildar of Ballia 
relating to the correction of village paper 
dated the Cth December 1867 (Ex¬ 

hibit 5) and a report of a Kanungo , 
dated the 31st December 1875 (Ex¬ 
hibit 8, part 3). From the time 

on, the Survey Recmds of 1S63 have 


1867 when a Record of Rights was prepared 
in the presence of the proprietors of Turk 
Ballia, the proprietors of adjoir.irg estate 
and the Government, the record then 
prepared has been accepted.by all parties 
concerned as accurate and it is not open 
to the appellant, anymore than.it would 
have been to the original proprietors, to 
question the accuracy of that lecord. No 
argument was adduced before us to impugn 
the accuracy of Mr. Alderson and t] e other 
Survey Officers who demarcated on the 
spot the boundaries of Turk Ballia as shewn 
in the Diara Survey Map of 1862 I^o 
doubt, the topographical features oi ti e 
site have altered but the site remains 
geographically the same. The learned Dis¬ 
trict Judge found that tl e site 1 f d been 
accurately identified and demarcated and 
no reason has been shown for rejecting 
his finding, which I accept. 

The last question for determination is 
whether the sale was a valid sale under 
the provisions of the Bengal Land 
Revenue Sales Act, 1859. 

The revenue of Turk Ballia was payable 

bv four kists as follows:— 

November 15th « Rs. 62-12-0 

January 15th - . Rs. 94 * 2-0 

Mov 1st ••• Rs* 

June 15th - ^. 4 ?:^ 
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When the estate was transferred from 
Balm to Shahabad in May 1910 the May 
kist of that year had already fallen due. 
No sale could take place, however, for this 
default until after the unpaid instalments 
became an arrear of revenue within the 
meaning of the Bengal Land Revenue 
Sales Act of 1859. By section 2 of that Act 
if a kist or instalment payable in any month 
remains unpaid on the 1st of the following 
mouth it shall be cousiueied an arrear oi 
revenue. Section 3 provides that the Board 
of Revenue shall determine upon what 
dates all arrears of revenue shall be paid 
up in default of which payment the estates 
in arrear snail be solu at public auction. 
Tne dates of payment determined under 
that section and applicable to the present 
case were the 7th of June, 28th of Septem¬ 
ber, 12th of January and the 25th of March. 
Co .seque-tly, if the May kist ,which oecame 
an arrear on the 1st June, was not paid 
by the 7th of June the estate could be 
sold. Similarly,if the June kisi which be¬ 
came an arrear 011 the 1st July was not paid 
by the 28th of September, the estate could 
be sold at any time after that date for 
non-payment of that and any ealrlier hst 
remaining unpaid. In fact, no steps were 
taker to sell the estate until after the 28th 
of March 1911 by which time the May, 
June and November kists of 1910 and the 
January kist 01 19n had become arrears 
and the date of payment of the arrear for 
January had expired. It was in respect 
of those four kists that the sale w-as notified 
on the 4th May 19n and eventually took 
place on the 7th June 1911. L'he May 
kist of 1911 was not in eluded as it had 
not become an arrear at the date of the 
Notification. 

It was contended by the learned Counsel 
for the appellant that the transfer from 
Ballia to Shahabad did not take effect 
until the commencement of the following 
financial yeai. Tne financial year begins 
on the 1st April and it was argued that a 
transfer in May 1910 would not take effect 
until April 1911. I u support of this argu¬ 
ment Chapter II, section b, rule 3, of the 
Bengal Revenue Board Touzi Manual was 
relied on. Phis rule provides that: “Trans¬ 
fers are ordinarily sa.mtio, ed to take effect 
from the coramej. cement of the follow ing 
financial year only/’ But it is also pro¬ 


vided therein that “thisrule is not absolute 
in tne case ol transfers sanctioned curing 
tne first kisi ol tne financial year and that 
it is sometimes convenient to give these 
effect from tne beginning of the current 
year.' 1 It is argued that, in the absence 
of any special sanction, the transfer must be 
deemed to have become effective only from 
April the 1st, 1911. If there was no effec¬ 
tive transler Lucre April 1911 it would 
seem tnat the Bengal Revenue Authorities 
would have no power to sell tne estate 
forarrearsol revenue in respect ol a period 
during which the estate was not effectively 
entered on the Tazui Roll ol a Collectorate 
witnin tneir jurisdiction. The question lor 
determination islrom what date tne tiansier 
was sanctioned to take efiect, Tne two 
Notifications ot transler in the Gazettee 
of the Province ol Bengal and the iJnited 
Provinces in May 1910 state in the one case 
that tne estate “ lias ceased to torn* part 
ol the Ballia District in tne United Pro¬ 
vinces of Agra and Oudh ana now ioims 
partoithe Shahabaa District in Bengal, ,J 
and in the other case that tne estate “ is 
transierreu liom the District ol Lunin in 
the Unitea Provinces ol x\gin .am Onuli 
to the District ol Shahabad in Bengal 
in respect ol its Civil, Criminal and Revenue 
Jurisdiction/' These -Notifications must be 
taken to represent the decisions already 
come to auo sanctioned by the respective 
Revenue Authorities. They are inconsistent 
witn a transfer to take client in Juturo , 
end, on turning to Xht'lauzi Ledger ol Mafia, 
Turk Ballia in Shahabad lor 1910-11 (l\x- 
hibit33j it is noted in two places therein that 
the estate was received witn tiled lroin the 
1st April 1910 and there can be no doubt, 
in my opinion, that the uansier was sanc¬ 
tioned to take efiect liom that date. There 
is a note in the remarks column ol the 
khalaom {khewat) 01 rent m respect ol 
Mahal Turk Balha for 1317 Fasti , a docu¬ 
ment loiming part 01 the Ballia Coiiectoiaxe 
records (Exhibit 25C), tnat tne mat,at Las 
been transiencd to Snahabad under certain 
Government orders ana that it will be struck 
ofi irom the tauzi in 1318. It is argued 
from this that it still remained on the 
Revenue Poll of Balhauntil the end 0/1327 
Fash corresponding to the middle 01 Sep¬ 
tember 1910 a. d., and that, therefore, 
no instalment could become an arrear 
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in Shahabad before that date. Assuming 
that the name of the estate was not formally 
expunged from the Revenue Roll of the 
Collector of Ballia until the ena of the 
Fash year 1317, the transfer hau already 
become complete and the estate was duly 
entered under a rew tauzi number m 
Shahabad Collectorate. The date of the 
formal rectificatioi* of the Ballia Revenue 
Roll could not, in my opinion, have any 
effect upon the valdity of the tiarslei. 

I agree with the learned District Juuge 
in holding that the Collector of Shahabad 
had power, in the circumstances disclosed, 
to sell the estate for arrears of ^venue 
in respect of the kisls named and that the 
sale cant ot be impugned on the grouna 

of want ot jurisdiction. . 

It was also argue; th..t as uo notice re- 
imposing revenue liau been swved ater 
the pavments had been suspended in Bali a, 
no revenue for the period in question be¬ 
came payable. The suspension ot revenue 
was a matter within the discretion of. the 
Board of Revenue iu the United Biovinceo 
as long as the estate lemamtu unaei the r 
control. It was temporary and or 1 ) ni¬ 
ter. ded to operate whilst tire estate was 
diluviated. There was never any perma¬ 
nent remission. When the lands re-lormed 
on the south side and were transferred to 
Shahabad it was lor the Bengal Authont.es 
to determine whether the revenue should 
be exacted. There was no louder an> 
reason in igio way it should not be paia. 
There was no obligation upon t..c- Celle 
to make a formal demand or to give any 
notice that it shoulo be paid. The A 
1850 requires no notice to be served 
proprietors beiore sale where the ariea s 

are ror the current ° r t he 

certilieate of title granted to the pmcl.as> 
is conclusive evidence of the scrviceofaU 
notices required by the two Acts Borsome 
reason the proprietors, although they had 
notice ol the transfer and must have kuo 
that the land l.au re-formed, took no steps 
to discharge their liability. 1 hey may have 
thought that t.ie oroperty was not worm 
the revenue, or that they may not nave 
thought it worth while to become involved 
in litigation with the Maharaja ot Dumraoii 
wnowas in possession ; but. whatever 
their reason may have been, they took no 
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steps to prevent a sale and the fact that they 
received no formal notice demanding the 
revenue is no ground for setting aside the 
sale under Act XI of 1859. 

In my opinion, this appeal fails on all 
the points raised and should be dismissed 
with costs. 

Foster, J.—i a 0 ree. . 

k. s d. Appeal dismissed. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 320 0F I 9 :i - 

June 25, 1923. 

Present: -Mr. Justice Ryves. 
TEWARI GAJRAJ SINGH - 
Defendant—Appellant 

SRI THAKURJl MAHARAJ RADJIA 

RAWANJI -Plaintiff-Respondent.^ ^ 
Civ il Procedure Code (Act ^ 19 °^ a ° 0 ‘ w w ith 

r. 1— Appellate Court, whethercan a to ^ 
drawal oj suit—Decision of First to 

on appeal—Rts . Court to pass an order 

jsrjrsse«SK^'!5ts« 

Kd 1U8 to ^"‘s suit with leave to 

institute a fresh a* Ind. Cas. 

Ajzol Began, v. Ahbar.Khanan,^ 

857; 37 A 326; 13 A. L. J: 44 f 6 Cas. 

Rama Singh v. J* nah . S ”*( ’ 5 . 2 u. P. h. 
697; 1 P. L. X. 300; (1,920) Pat. 232. hauan 
R. Pat.) 12 !. Kali Prasanna w< N. 

Nandi. 33 Ind. ^J^’^j iltnar Mahton _ v. 
1000; 23 C. L. J’. 4 0 9 ' 1 . -i-in- i Pat. 

Ram Khelawan Singh 0 4 ^ C ’ I. K. 

90; (1922) Pat. 17; 3 P -.^* p* * ' Ram Chandra 

?PatS. 4. ™* H " d a a L c. -38, 24 

,/ffSSSHT v. Mlna - Ca, ‘ 

175; 9 a. L. J. 37*. relied ou. £ be 

^Second appeal against a decree oi 
District Judge, Mampun, datea 

3r< Mr° £ 1 / '/' '"sanid.Tor the Appellant- 

£ J. U. Bancrji.lot the Respondent. 
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JUDGMENT; —This appeal raises a some¬ 
what interesting point of law. In 1919 
Buddhu brought a suit in the Court 
of the Munsif of Phaphund, in the Mainpuri 
District, against the present appellant in 
which he stated that the property in suit 
belonged to an idol, Sri Thakurji Maharaj 
Radha Ramanji, and that he was manager 
on behalf of the said Thakurji and he sued 
for possession. Various defences were 
raised to that suit and it was dismissed 
by the Munsif in a very short judgment. 
He held that as the property belonged 
to the idol the plaintih could not maintain 
the suit. Then, on the 3rd issue, namely, 
whether a shedari in dispute belongs tc 
the temple or to the defendant he found 
as follows:—'The allegation that the shedari 
in dispute belongs to the temple is un¬ 
substantiated. The plaintiff could produce 
one witness and himself and he refrained 


has power to pass orders under O. XXIII, 
r. 1, has been decided by a Bench of this 
Court which is binding on me. in 
Afzal Begam v. Akbari Khznam (^). Two 
cases have been cited by the learned Counsel 
for the appellant to the effect that an order 
of withdrawal unless it complies strictly 
with the provision of O. XXIII, r. 1 
is void and can be treated as a 
nullity. They are Rami Singh v. 
Janak Singh (2) and Kali Prasanna Sil 
v. Panchanan Nandi (3). These two cases 
are exactly similar but they need not be 
further considered because the former 
case, which was a Patna case, was express¬ 
ly overruled in Raj Kumar Mahton v. Ram 
Khelawan Singh (4) and the latter in 
Hridyanath Roy v. Ram Cha'ndm Barua 
Sarma (5). It seems to me that in this 
case the Judge had jurisdiction to pass 
the order which he did which was one 


from giving any evidence at all. The 
issue is decided in the nogative. And 
the order \ as that the suit be dismissed 
with costs. The plaintiff appealed to the 
District Judge of Mainpuri and ilong 
with the appeal presented an application 
praying that, for reason of the formal de¬ 
fect in the pleadings, the plaintiff be allow¬ 
ed to withdraw the suit and bring a fresh 
suit. The order of the District Judge on 
the appeal ran as follows : ‘ ‘Ordered that the 
appeal be allowed and the decree of the 
Court below be set aside and plaintiff 
be permitted to withdraw the suit, with 
permission to file a fresh suit.” Thereafter 
the present suit was filed. Sri Thakurji 
Maharaj Radlia Ramanji was described 
as the plaintiff suing through Buddhu 
Singh, manager. The suit was against the 
same defendant and for the very same 
reliefs as had been sought in the previous 
suit. Both Courts have decreed the suit. 
Ir» second appeal it is urged that the District 
Judge of Mainpuri had to jurisidiction at 
all in appeal to pass order under O. XXIII, 
r. 1 of the Code of Civil Procedure cr, al¬ 
ternatively, that he had no jurisdiction 
under the circumstances to pass the orders 
which he did, and that, therefore, his order 
can be treated as a nullity and disregarded 
and the original decision of the Munsif 
in the former case operates as res judicata 
in this case. That an Appellate Court 


allowing the appeal. The order allowing 
the appeal rendered the order of the Munsif 
dismissing the suit as wholly inoperative 
and, therefore, that decision cannot be 
considered for any purpose. It is dead 
and gone. The plaintiff had been given 
leave to bring a fresh suit. This is not 
perhaps quite accurate because the suit 
is the same. The only difference is that 
the mistake made in the former suit, if 
it was a mistake, was that Buddhu called 
himself the plaintiff and sued on behalf 
of the idol claiming though not for himself 
but for the idol, was corrected and the 
suit was brought strictly in conformity 
with the law as laid down by this Court, 
namely, that a suit shall be brought in the 
name of the idol through its manager. 
In my opinion the order of the Distr ct 
Judge having set aside the decision of the 
Munsif, that cannot operate as res judicata . 

I think the cases of Abdul Rahman v. Lai 
Behari (6) and Chhajju v. Khyall Ram 
{7) are in point. I, therefore, dismiss this 


(1) 28 Ind. Cas. 857; 37 A. 326; 13 A.b. J. 444 . 

(2) 56 Ind. Cas. 697; I P. b. T. 300; (1920) 
Pat. 232; 2 U. P. b. R. (Pat.) i2i. 

( 3 ) 33 bid. Cas. 670; 44 C. 367; 20 C. W. N. 
1000; 23 C. b. J. 489. 

(t) 64 Ind. Cas. 337; t Pat. 901 (1922) Pat. 

17; 3 P. b. T. 80; (1922) A. I. R. (Pat.) 44 . 

(3) 58 Ind. Cas. 806; 4 8 C. 138; 24 C. W. N, 
723; 31 C. b J. 482 (F. B.). 
r<3) A. \V. N. (1885) rsr. 

(7) 14 Ind. Cas. 1751 9 A. b.J. 37b. 
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appeal with costs includiag iu this Court 
fees on the higher scale. 

m. a. a. & w. c. A. Appeal dismissed . 
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MADRAS HIGH COURT. 

Appeal Against Order No. 66 of 1923. 
Civil Revision Petitions Nos. 289 and 

359 of 1923. : , 

April 24, 1923. 

Present: —Justice Sir Francis Oldfield, Kt., 
and Mr. Justice Devadcss. 
KONTHALATTAMMAE— Appellant 
in a. A. O. No. 66 of 1923 «nd Petitioner 
in C. R. P. No. 35 ) of 1923— Petitioner 

in boih 

THANGASWAMI PIUUAI and others— 
Petitioners in C. R. p. No. 2*9 of 1923 

vers us 

SOUND ARATHACHI— Respondent 

• in all. 

Hindu Law—Will — Guardian, testamentary t 
whether can be appointed—Guardians and Wards 
Act ( VIII of 1890), ss. 47, 48— Order refusing 
to remove guardian — Appeal, whether lies. 

Under the Hindu Law. a Hindu father can. 
by Will appoint a guardian for the person and 
property of his minor child, [p. 899, col. 2.] 
Case-law discussed. 

An order refusing to remove a guardian is not 
appealable under section 47 of the Guardians and 
Wards Act and becomes final under section 48 
of the Act. 

Mohima Chunder Biswas v. Tarini Sunkev 
Ghose, 19 C. 487; 9 Iud. Dec. (N. S.) 769, Pakhwanti 
Dai v. Indra Narain Singh, 23 C. 201; 12 Inch 
Dec. (N. S.) 134 ,Inre Bai Harkha , 20 B 667; 10 
Ind. Dec. (n.s.) 1013 and Imiiaz-un-nissa v. Anwar * 
ul-tah. 20 A. 433- A. W. N. (1898) 97; 9 lad- Bee. 
(N, S.) 637, followed. 

Appeal against, and Civil Revision Peti¬ 
tions under section 115 of Act Vof 1908 and 
section 107 of the Government of Inda 
Act to revise, an oraer, dated the 23rd 
February 1923, of the District Court, 
South Arcot, in Original Petition No. 13 

of 1923. ^ . 

Messrs. A . Krishttaswamy Atyar and 


from her position as testamentary guardian 
of the person and property of a minor, 
Thirugnanavalli Ammal, for the appoint¬ 
ment of the petitioner or any other fit- 
person in her stead and for connected re¬ 
liefs. Against that order there is an ap¬ 
peal by the petition and also a revision 
petition. 

I deal first with the respondent's pre*J 
liininary objection to the appeal, thatthis- 
order, consisting in refusal to remove a 
guardian, is not appealable under section 
47, Guardians and Wards Act (VIII of 
1890) and is final under section 48. 
The order, as it stands, is certainly of that 
character, its conclusion being that the 
Coart is not prepared to remove the guai- 
dian on any of the grounds stated in the 
petition and that the petition is dismissed; 
and the objection is supported by authority 
which I am prepared to follow. Mohima 
Chunder Biswas v. Tarini Sunker Ghose 

(1) , Pakhwanti Dai v. Indra Narain Singh 

(2) , In re Bai Harkha (3), and ImUaz- 
un-nissa v. Anwar-uUuh (4). But the 
objection has been met by the argu¬ 
ments (1) that the order is really one 
declaraing a testamentary guardian under 
section 7 (1) (&) and, as such, appealable 
under section 47 i a )> (2) that as the 
right of a Hindu to appoint a testamentary 
guardian is not recognised by the law 
and first respondent's appointment as 
a nullity, tnere was no necessity lor the 
Court to remove or to refuse to remove 
her and its order must be regarded simply 
as one refusing to appoint petitioner, which 
is appealable under section 47 (a). 

The first of these arguments can De 
dealt with shortly. It rests Solely on 
the fact that the lower Court in his order 
has referred to first respondent as the 
testamentary guardian, has affirmed her 
fitness for the appointment and found 
against the conduct alleged as disqualify- 
me her for it. But all that was relevant 
to 8 the prayer for her removal and. did .not 

U» «> .JSR5K 


K. A ravamudaAyyangar, for the Appellant. amou .*w ~ - , - , „ 

| Messrs. E. L. Thornton nod T. R. Rama- w fri c h was not made m terms, wh ch e 

chandra Aiyar,iox the Respondent. 

JUDGMJ3N1 . £ ~ ^ ind. Dec. (n. s .) 769 . 

Oldfield, J.— The first and more import- g{ 2 | c * J,/. I2 ind. Dec. (n. s.) 134 - 
ant of the two orders before us was passed [ 3) b. 6671 1° lad. Dec. (»• *■) ££* Dce „ 

by the District Judge of South Arcot on a (4) 20 A. 4331 A. W. N. (189 ) 971 9 

petition for the removal of first respondent (». 9 .) 637* 
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party had asked for, which the lower Court 
was not conscious that it was considering 
and in order to which the procedure enjoined 
in Civil Rules of Practice, Chapter XI 
was not employed. 

|Th e second argument calls for fuller 
discussion notwithstanding that, as I shall 
hold, there is ground in any event for inter¬ 
ference with the order before us in revision, 
because a conclusion against the legality 
of first respondent’s appointment as 

guardian will be relevant, not only to the 
question whether that order is appealable, 
but also to the merits in further enquiry 
to be held, since, if she has not been legally 
appointed, the question will cot be of her 
right to retain the appointment, but only 
of her eligibility for it, in competition with 
the petitioner or any other candidate. 
It is not disputed that by a Will dated 
bth July 1915 the father of the minors 
left her his separate property, worth (it is 
said) several lakhs of rupees, and purported 
to appo nt first respondent guardian of 
her person and property. But it is argued 
that the terms of decision of a Full Bench 
of this Court in Chidambara Pillai v. Ranga- 
sami Naicker (5) require us to hold general¬ 
ly aga nst the right of a Hindu to appo nt 
a guardian of a person or property of his 
child by Will, not only when the property 
is, as it was in that case, ancestral, but 
also when it is, as in tn.s case, separate. 

It is not disputed that tli.s is the only 
author ty, by winch the argument can 
be supported, and we must, therefore, scruti¬ 
nize its terms to see whether they enta.l 
the acceptance of any principle applicable 
to the present case. Such scrutiny is the 
more clearly requ.red, when, as appears 
from the fuller report of the arguments 
in the Chidambara Pillai v. Ranagasami 
Naicker (5), tne exper.euced pettioner, 
who attacked the appointment, conceded 
that it would have been valid, if the pro¬ 
perty in question had been separate. 

It is further to be observed that the de¬ 
cision does not deal with the guardian¬ 
ship of the person, except in the statement 
of the Coutts-Trotter, J., that the appoint- 

(5) 45 Ind. Cas. 905J 41 M. 501 j 34 M L T- 
3S1 23 M. L T. 266; (1918) M. W. N. 265; 7 T,. 
W. 451 B.).| 
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ment of such a guard an may be a natural 
right vested in the father. 

What is urged, however, is that each 
of the judgments refers generally to the 
absence of any recognition in Hindu Law 
of the father's right to appoint a posthu¬ 
mous guardian for his children and that 
section 6 of the Guardians and Wards Act 
authorises only such appointments as are 
valid by the law to which the minor is subject. 
If that were indeed the effect of the judg¬ 
ments, the arguments under considera¬ 
tion would no doubt be established. But, 
to take them in order, that of Ayling, J., 
refers to the necessity for careful considera¬ 
tion, if the existence of such a power is 
to be recognised on the sole grounds that 
its exercise is not forbidden and is ex¬ 
pedient, and then decides against its exist¬ 
ence on the ground, irrelevant in the 
case before us, that it would rim counter 
to the conception of a Hindu joint fam ly. 
Seshag ri Aiyar, J., no doubt, refers first to 
the absence of any foundation for the 
existence of the power in Hindu Law 
or as a Common Law right recognised by 
other systems of jurisprudence. But 
he then enters on a survey of the 
case-law, to which I return, observing for 
the present only that many of the 
author ties cited dealt with the jo nt family 
property, with which he was d rectly 
concerned, that he dist nguished one case 
on the ground that the property in ques- 
t on was self-acquired and that he explain¬ 
ed the recognition of a testamentary power 
of appo ntmeat in certain Statutes on the 
ground that they “referred to cases in 
which such power is perm ssible under 
the law, for example, cases of self acquired 
property in Madras." It may, in the cir¬ 
cumstances, be doubted whether these 
learned Judges intended to negative the 
ex stence of a testamentary power generally 
or otherwise than in connection with jo nt 
fam ly property. Coutts-Trotter, J., alone, 
if I understand him correctly, adhered* 
to the argument that absence of a statu¬ 
tory bas s for the power or of any basis 
for it except natural right was conelus ve 
aga nst its existence generally and in con¬ 
nect on with separate as well as fam ly 
property. We are not, j n my onhi on, de¬ 
barred by Chidambara Pillai v. Povgasami 
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Naicker (5) from scrutinizing petitioner's 

argument on its merits. 

In doing so,I make no attempt to follow 
the demonstration that the testamentary 
guardianship in other systems of law has 
had no original independently of Statute. 
That demonstration before the Full Bench 
did not, it may be observed, include any 
reference to the mention of testamentary 
guardianship in the Twelve Tables (Mackel- 
doy’s Roman Law andDropsie, section 621, 
note) or to the former practice of the Ec - 
clesastcal Courts in England in respect 
of personal property (vide Simpson on 
Infants, 3rd Edition, page 203) and the 
complication of the matter in iespec o 
real property by the existence of feudal 
rights, which 12, Charles II, Ch. XXIV 
was passed to determine; and it is, therefore, 
doubtful whether the argument, so iar 
as the Roman and English systems were 

concerned, was exhaustive. We are, how¬ 
ever on firmer ground in confining atten¬ 
tion* to India. It may be said at once 
that it is useless to look for this or any 
other testamentary power in Hindu texts 
which recognise no power to make a Wi 
or execute an instrument to take effect 
after the executant’s death at all. -it 
may in fact be suggested that the powers 
to appoint a testamentary guardian and 

to make a Will were, as regards any demons¬ 
trable or legitimate origin and until the 
Hindu Wills Act in 1870, on the same toot¬ 
ing The real justification for the one, 
as for the other, is that it has been exer¬ 
cised from the earliest tunes, after the 
reception of English Law without ob¬ 
jection and with the countenance of 
the Legislature and the Courts. It is 
urged that this is inconclusive, when the 
Will making power can be explained in 
terms of legal conceptions, always current 
in India, whilst the appointment by W 11 
of the guard an cannot; and we have 
been referred to the suggestion in the 
Jotendromohun Tagore v. Ganendromohun 
Tagore (6), of a connection between Wills 
and Gifts inter vivos. But this suggest on, 
like others, considered by Mr. Mavne a 
page 36b, Hindu Law, 9th Edition, is 
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at best conjectural ; and, if conjecture 
as to the origin of the power in dispute 
is necessary, when the argument in its 
favour is based primarily on its exercise 
and recognition, it is easy in a country, 
where the distinction between legal and 
beneficial ownership has always been neg¬ 
lected, to explain the testamentary appoint¬ 
ment of a guardian of property in terms 
of ti e execution of a trust, the similar 
appointment of a guardian of the person 
following by m staken analogy or on the 
ground of mere convenience. 

The reply to the contention that such 
appointments have been continuously re¬ 
cognised by the Legislature has been that 
such recognition is always subject, as it 
is under Act VIII of 1890, to their validity 
urder the personal law of those concerned. 
But it is difficult to suppose that any such 
reservation was contemplated in sections 
18 and 19, Madras Regulations V of 1S04 
in connection with permanently settled 
estates, the owners of which have in 
almost ell instances Been Hindus, and none 
is conceivable in connection with section 3 , 
Hindu Widows’Marriage Act XV of x 856 ). 
It is true that the Hindu Wills Act (XX 
of 1870) did not apply section 47, Indian 
Succession Act (XV of 1856) to Hindu 
Wills' but that section, evidently based 
o\ the Statute of Charles II, was framed 
with reference to the Wills which the 
Succession Act controlled: und the result 

of the tallure to apply it to Hindu W ill 

was only to limitm^ts^o'adult testators 
mentary appomtmen mmenta tors 

and the authority of the cou 

follows theevioentintentlon^ofUie 

lature. In a cose of ^ 7 tbePandit 

Strange’s Hindu *aw, »P of Course , 

recognised, apparcn >^^ tarv j^^ation 

that the father s shoulo prevail 

Of his brother as guardian, shoe 

against the clai if of tbe Court ’s compliance 
the widow, and, ^ Colebrooke 

With st^ iTthe exercise of his discretion, 
suggests, m the testamentary 

that “ a w sstUl k controversy. Uter 
power itself w*s Edition, page 

Si’T ■» b '“ 8 
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referred to in the last edition of the latter to appoint a guardian to manage it/' Ihe 
as relating only to guardianship uf family 
property. 

The conclusion in favour of the right 
of testamentary appointment is supported 
indirectly by the fact that except in Budhi- 
lal v. Morayji (7), where the point was 
taken but not decided, we have not been 
shown that; unless perhaps in two cases, 
any general objection to such an appoint¬ 
ment was ever suggested before the de¬ 
cision of the Madras Full Bench, although 
in several cases, for instance Venkayya 
Garu v. Venkata Narasimkulu, (8), Sami 
Row v. Elivatha Row Gayabavadu (9) anc 
In iho matter of Srish Chunder Singh (10), 
such an objection, if sustainable, would 
h^ve been conclusive. Of these two casts, 

Alagappa Iycngerv. Mangathai Ammangar 
(11), related to guardianship of the person, 
and Soobah Doorgah Lal Jha v. Rajah 
Neelanwid Singh (12) to guardianship of 
the property. There seems to me no reason, 
in view of the considerations already re¬ 
ferred to, ahy the former decision should 
not be followed, although it appears to 
have been based entirely on Albrecht v. 

Bathee Jellamma (13), in which the validity 
of the appointment was, so far as appears, 
not disputed. The second authority calls 
for closer consideration, because Sadasiva 
Aiyar,J., in Alagappa Iyengar v. Manga- 
Ihai Ammangar (n) understood it apparent¬ 
ly as contemplating an appointment in 
respect of family property, whilst Coutts- 
i'rotter, J.,in Chidambara Pillai v. Ranga - 
srni Na>ckzr (5) thought that it referred 
only to a possibility and contained no 
definite decision. The answer to Sadasiva 
Iyer, J., is, however, given in the judgment 
of Seshagiri Iyer,J., in the case last men¬ 
tioned, that self-acquired as well as family 
property was in question; and his further 
comment is significant: “ In respect to 

such property it can hardly be 


recognition of that right in Soobah Doorgah 
Lal Jha v. Rajah Nedanuni Singh (12) 
seems to me, with all respect for Coutts- 
Trotter, J., clear. No doubt, the learned 
Judges there, as they avoided finding on 
the genuineness of the Will relied on, were 
compelled to adjudicate, so far as the 
family property was concerned, with re¬ 
ference to representation and, so far as 
the separate property was concerned, 
with reference to estoppel; and they con¬ 
ceded that the Will in respect of the family 
property was in any event inoperative. 
But their treatement of both pleas de¬ 
pended on their conclusion that if the 
Will was genuine, it conferred a definite 
legal character and that the Courts dol¬ 
ing with the earlier litigations and the 
then respondent in connection with a fore¬ 
closure were justified in assuming that 
it did so. No doubt the learned Judges 
in referring to the Will as operative as 
regards the guardianship, said that it w-as 
not so as regards the family property. 
But it should be remembered that in the 
previous litigation relating to that prop¬ 
erty, tiie suit of 27th July 1848, the guard¬ 
ianship was in dispute only between the 
alleged testamentary and the natural 
guardian, for both of whom the separate 
character of the property wa^, common 
ground. This decision given in 1867 
has not, so far as is showm, been subjected 
to adverse comment, until now, ana in 
my opinion, corroborates strongly the 
i.iference based on the materials alreadv 
considered. 1 hold that a Hindu can 
appoint a guardian of theperson and prop¬ 
erty of his child by Will, that the appoint¬ 
ment of first respondent is not a nullity 
and that, therefore, the present appeal 
does not lie anc. must be dismissed. No 
older as to costs. 

We are, however, asked by a separate 


disputed that it is open to the testator l )etlt,0 | l to interfere with the lower Court’s 

order in revision on the ground that it 

t l 4 lled exercise its jurisdiction in 

respect of its omission first to consider 
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y rtj i'.‘. allegattons that the first respondent 
ins alienated the minor’s estate without 
j nmdiction. 1 he fact is that in paragraph 
17) (t) tb ) A) and (e) there are allegations 
of mis appropriation by first respondent 
lor the beue.it of, or at the instance ot 
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second respondent, who under the 
Will is associated with her in the manage¬ 
ment of the minor’s property, and that the 
lower Court dismissed them on the sole 
ground that under the Will first respondent 
is not to be required to account in respect 
of her management. Whether evider.ce 
to prove these allegations was offered is 
not clear; but it would have been useless 
to offer any, when a different ground of 
decision had commended itself. It is not, 
however, possible for us to accept the ground. 
For, apart from the question whether the 
intention of the testator was that gross 
negligence or dishonesty by first re¬ 
spondent should be condoned, the 
allegations in paragr ph 17 (tf) and (/) 
are not, as they are stated, matters 
of account; the contention that those 
in paragraph 17 (a) and (b) are so, because 
they relate to the disposal of the collections 
of the estate, cannot be accepted, when 
the suggestion is that the investment of 
those collections as corpus has been made 
with the object of benefitting second res¬ 
pondent. In this respect the lower Court 
failed to exercise its jurisdicton. We 
must, therefore, set aside its order and 
remand the petition for further enquiry. 
As the effect of charges, such as those in 
questions, must be cumulative, all the 
allegations in the petition will be open 
to further consideration, before orders are 
passed. Costs of the Civil Revision Pe¬ 
tition in this Court will be costs in the 
cause and be provided for in the lower 
Court’s order. 

This result reached, it is unnecessary for 
us to consider the other failure to exercise 
the jurisdction relied on in the Civil 
Revision Petition, the lower Court’s omis¬ 
sion to ascertain from the minor in person 
her wishes as to her guardianship and 
the proposal for her marriage, on account 
of which the removal of first respondent 
was pr ncipally asked for. It is sufficient 
that ne ther the Guard ans and Wards 
Act nor any authority makes such ascer¬ 
tainment obligatory and that the lower 
Court may very well have refrained from 
see ng and quest on ng the minor in the 
exercise of its dscretion, an exercise which 
i n view of her tender age was very likely 
sound and with which, therefore, we cannot 


• 

interfere. In this connection, however, we 
think it advisable to direct the attention 
of the lower Court to certain allegations 
as to the efforts by both sides to interfere 
with the custody of the minor’s person 
and to prevent her. from coming from 
Chidambaram to appear at the hearing. Some 
of these allegations were made in this Court 
by affidavit, in connection with an appli¬ 
cation for temporary injunction and it 
is not disputed that some of them were 
also made orally on the last day of the 
hearing in the lower Court. It will be for 
the lower Court to consider, after obtain¬ 
ing any definite statement which either 
party may wish to make regarding the 
facts, whether anything has been done 
which would constitute a disqualification 
for the custody and guardianship of the 
minor and whether the appointment 01 
an impartial third person as guardian 
of either the person or the property is not 

advisable. - 

In this connection reference must oe 

made to Civil Revision Petition No. 209 
in which we are asked to revise an order 
by the lower Court, granting an injunction 
restraining four persons specified, here peti * 
tioners, from taking steps towards the 
minor's marriage against first respondent s 
wishes. This order was passed on the day 
on which the guardianship petition was 
dismissed on the oral application of hrsr 
respondent's Counsel. Whether such a 
oral application should have been 1 stened 
to it is unnecessary to decide, but it may 
be observed that no special reasons appear 
for the deviation from ordinary practice 
involved. There are, however, othei’ funda- 

inental objections; 

initiated*by the first respondent, in which 
even an rnerm injunction could have 
been granted, much less a permanent one, 
such as that before us. No notice was 
given to'the persons against whom the 
order was made, and they are not alleged 
to have been in fact present. There was 

no evidence, by affidavit or otherwise, 

adduced for the Court to act on and the 
statement in the order that the facts were 
not disputed is futile, when the persons 
concerned to dispute them, those against 
whom the order was asked for, never had 



Vo!. 74) INDIAN CASES. Cj oi 

KONTHALATTALMMAL V. SOUNDARATHABHI. 


an opportunity to do so. It is difficult 
to understand how any one concerned 
can have thought that a permanent in¬ 
junction granted in such a way could be 
legal. The Civil Revision Petition must 
be allowed with costs against first respon¬ 
dent, the injunction being dissolved. 

Devadoss, J. —I entirely agree with 
the order passed by my learned brother 
and the reasons therefor, and I wish to 
add a few words of my own on the question 
of a Hindu father's right to appoint a guar¬ 
dian by W 11 for his minor children, as it is 
a question the decision of which, one way 
or other, will affect millions of His Majesty's 
subjects in this Presidency. 

Mr. Krishnaswamy Iyer who appears 
for the appellant contends : “ That under 

the Hindu Law a father has no right to ap¬ 
point a guardian by Will for his minor son 
and relies for his contention on the Full 
Bench ruling in Chidumbara Pillai v. Ranga - 
sami Ndicker (5). His argument is, that 
it is settled law that a father cannot also 
appoint a guardian for his minor son by 
Will when there is a joint family property, 
and that he cannot appoint a guardian 
for him if he bequeaths to him his separate 
or self-acquired property; for, that would 
mean the existence of two guardians, one 
in respect of joint family property 
and one in respect of his separate property. 
Even if the Hindu father is the sole sur¬ 
viving member of a joint fam ly he cannot 
appoint a testamentary guardian for his 
son who by birth acquires an equal right 
with the father in ancestral property. 
The right to appoint a guardian does 
not go with the right to make bequests. 
For a testator cannot appo nt by his W 11 
a guardian to a minor legatee, who is 
not his child, and a Hindu who is not em¬ 
powered by Hindu Taw to appoint a guard¬ 
ian for his son cannot claim the right, 
by virtue of his being able to leave his 
son some of his own property, and it is 
illogical to say th’.t he can appoint a 
guardian in respect of his separate prop¬ 
erty when he cannot do so in respect 
of joint family propery. Wills and testa¬ 
ments were unknown to Hindu haw and, 
therefore, a Hindu father has not, by his 
personal law, a right to appo nt a testa¬ 
mentary guard an for his m nor children. 


The right to appoint a guardian by Will 
or testament is a creation of Statute in 
England, and there is no Statute Law in 
India Empowering a Hindu father to ap¬ 
point a guardian by Will." 

The real question for consideration is: 
has a Hindu father the right to appoint 
by Will a guardian for his minor son? It 
is considered as settled law that he cannot 
appoint a guardian to manage the joint 
family property as the manager of the family 
is the guardian of all minor members. 
The last surviving member of a joint family 
cannot appoint by Will a guardian ror his 
son to manage the family property, as it 
is said to be inconsistent with the theory 
ot survivorship. If the father has not the 
right to appoint a guardian by Will 
for his miner son by virtue cf liis being 
the father, he cannot acquire the right 
by virtue of his power of disposition of 
his separate or self acquired property, for 
it is a well known principle 01 law that 
a testator cannot appoint a guardian tor 
a minor legatee only by reason of the dis¬ 
position in his favour. A testator can 
appoint trustees to hold property for a 
legatee and that does not depend upon 
the legatee being a m.uor. So the right 
to appoint a guardian for a minor son is 
to be sought tor elsewhere than in the 
power to bequeath the property to him. 
A father as well as his mother have obli¬ 
gations as well as rights in respect of 
their children during minority. The penal 
law prescribes a penalty lor abandoning 
a child and punishes any one who kidnaps 
a child under a certain age from rightful 
guardianship. Tne father has the right 
to the custody of the children against 
all the world, till a Court of Taw sees fit 
to take awav the guardianship from him. 
Under the Hindu Law a father can give 
away a boy in adoption. The mother 
<an give a boy in adoption only with the 
express permission of the father. Even 
where a father is a junior member of a 
joint Hindu family, he alone has the right to 
gi\e the boy in adoption. The managing 
member of a joint family has not the right 
to give in adoption any junior member 
who is not his own son. The Hindu Law 
recognises the right of the lather, as para¬ 
mount in this respect to that of the manag¬ 
ing member of the fainiiv. The Hindu 
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Law permitted the father to sell his son. 

If such is the* right of the father, why v ouhi 
he ot appoint hv Will some one to look 
aft'L the minor son during his minority?. 

Th e answer is that the Hindu Law dees 
not permit it. On a dose examination 
it will be found that it does not prohibit 
or discountenance such an appointment, 

Wilis ‘being unknown to Hindus no pro¬ 
vision is found in the authorities, as to the 
power of a father to appoint a testament¬ 
ary guardian for h*.s minor sou. The text 
on which leliance is p^ced is Iso. 27, hi 
Chapter 8 of Manu. " The property 01 a 
student andof an infant .whether by dessert 
or otherwise, let the King hold in hi? s u:-- 
tody, until the owner shall have ended 
his studentship, or until his infancy si all 
have ceased in his sixteenth year. ihc 
Chapter is headed: ** On judicature, and 
on law, private and criminal.** hrom the 
said heading, tLe text appears to be a 
direction to the King's Judges to do what 
is proper in the case of an infant; when 
his property has to be protected. lhere 

is nothing to show that in the case of in¬ 
fants the father could exercise his 
right of guardianship, bio doubt the 
King's power was paramount. But that 
is no ground for saying that the father 
d d exercise, or could not exercies his 
right as guardian of his own minor son; 
for, if he had had no power over his son 
how did it allow a father to give away 
his son in adoption thereby cutting him 
oft from all tbe benefits that would accrue 
to him in his natural family. Nor doc-s 
thetextin anyway infringe or take avay 
the right of the manager of a ioint tamiiy 
to have the guardianship of tac minor 
members. I take it, though not without 
some hesitation, that the diicction ‘S onlv 
to the Judges Xj decide (arses that m.ght 
come up before them. Whatever may 
be the meaning of the text, I think, there 
is nothing in the Hindu haw to prevent 
a Hindu father appointing a guardian for 
the person 01 his minor son. 

The argument urged aga nst this view 
is that there car only be one guardian 
for a minor and that there cannot be one 
guard an for the person and an- 
otner for the property. No doubt there 
cannot be two guardians fot one and the 

same property of a minor. But there 
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is nothtug in law or reason or equity to 
prevent there being two guardians, one 
for the person and one for the property. 
The Guardians and Wards Act expressly 
permits the appointment cf more guardiar.s 
tnan one. [vide section i 5 > clauses (4} 
and (5)]. Where it is not permissible to 
appoint a guardian for the property of 
a minor, a guardian for the person alone 
can be appointed by testament. The 
case in Virupahshappa v. Nugangava 
(14) decided by a Full Bench of the Bombay 
High Court is sufficient authority 
for this position. It is sheer pedantry 
to seek for texts or authority m aicient 
law books, for giving relief suitable to the 
conditions now prevailing. The Code ot 
Manu was intended for a primitive 
society which has long since ceased to 
exist. How would it be possible to enforce 
the law contained for instance in the follow¬ 
ing texts ? , . 

“ 270 A once-born man who insults 

the twice-born with gress invectives, 
ought to have his tongue slit; for He 
sprang from the lowest part of Brahma. 
“271. If he mentions their names and 

classes with contumely, as if he say Oh 
Devadatta, thou refuse of Brah “ a ^ s 
an iron style, ten fingers long, shall be 

thrust red hot into his mouth. 

“380. Never shall the King slay a 
Brahman, though convicted of all possible 
crimes let him banish the offender from 
his realm, but with all his property secure, 

and his body unhuit. 

“371. Should a wife, proud of her 

family and the great qualities of her kins¬ 
men actually violate the duty which she 
™ s to her lord, let the King condemn 
her to be devoured by dogs in a place 

““t^TcSier 9 : A barren wife may 

* sr 

wh she who brings forth only 
daughters, in the eleventh, she who speaks 
unkindly without delay. 

It is unnecessary^ 0 ^ 

utto^ur suitability of applying wholesale 
"he directors or laws contained 

• therein to the present society. It would 
be as absurd to apply the Code of Manu 

(14) 19 B. 309} 10 Ind. Dec. (n. s,) 209 (F. B • I 
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in its entirety to the present soc ety as to 
apply the Lexical Law to Modren Europe. 
When the family or clan lived in a small 
village it was deemed prudent to live jointly 
to have one manager and to prevent aliena¬ 
tion. But to day a member of a jo nt 
family may live in England or America 
while the other members live in this 
Presidency. If it is said that a 
father cannot appoint by Will a 
guardian for his minor son, because there 
is some joint family property, what 
is to happen to a minor whose father dies 
in California or South Africa ? If*the 
boy happens to be a minor at the date 
of his death, no one can take charge of him 
or look after the property till an undivided 
cousin or a distant relative in India takes 
steps to protect him. If a successful mem¬ 
ber of the Bar or a member of the Viceroy's 
Council sends his son for education to Eton, 
or Harrow, and dies before his son attains 
age, should the boy be left to the tender 
mercies of an ignorant co-parcener, by 
reason of the misfortune that the family 
owned an ancestral hut in a small village 
in the Presidency ? The Court lias to 
take into account the modren condition 
in giving effect to ancient texts or law 
that was considered valid and binding 
once, but which has been departed from 
for generations. The Hindu Law, as now 
obtains, has departed in many vital res¬ 
pects from the law that was codified, 
if such an expression could be used with 
regard to the Code of Manu, perhaps 2,000 
years ago. 

The Law of Wills has grown up quite 
within recent times and judicial decisions 
have recognised the validity and Hindu 
Wills, and the Hindu Wills Act has put 
the matter on a satisfactory bas s. The 
following passage from West and Buhler, 
page 667, illustrates the opposition to 
the recognition of Wills by Courts. Mr. 
Ellis thought that a Hindu could not make 
a Will at all. Strange’s Hindu Law, 
419. It is obviously opposed to tne Brah- 
minical family system and to the interest 
of the ancestral means in the estate out 
of which sacrifices to them are to be pro¬ 
vided. A general opinion unfavourable t.» 
the testamentary power was expressed 

by native judicial officers consulted 
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in Bombay in 1864. # But the pr nciple 
obtained early recognition, though but a 
qualified one, that what could be given 
away during life could be bequeathed 
by Will. “ Whether the Law of Wills has 
grown out of the power to make gifts inter 
vivos or not, it is unnecessary to enquire. 
It is sufficient for the present purpose 
to say that Wills had come to be recognised 
as valid, by a long course of decisions be¬ 
fore the Hindu Wlills Act was passed. 
The power of a father to appoint a guard¬ 
ian for his minor son by Will was recognised 

in a case reported as Soobah Doorgah Lai 
Jha v. Rajah Neelannnd . Singh (12). 
All writers on Hindu Law without excep¬ 
tion have recogn sed the right. Writers 
like Mayne, Trevaleyan and Gour have 
accepted the father’s right to appoint 
a testamentary guardian as unchallenged. 
It was the consciousness of the people 
in this Presidency that a father could 
appoint a testamentary guardian for his 
son, till the decisions in Chldambara Pillai 
v. Rangasami Naicker (5) was given. 
No one seriously disputed the r ght of the 
father to appoint a guardian for his minor 
son. With due respect, I must observe 
that the decision in Chidanibara Pillai v. 
Rangasami Naicker (5) is not only against 
the consciousness of the people but is 
opposed to their notion of the law on the 
subject. The point that was referred to 
the Full Bench in Chldambara Pillai v. 
Rangasami Naicker (5) was “ whether 
it is competent to the only adult co-par¬ 
cener of a Mitakshara family consisting 
of himself and his minor co-parceners to 
appoint a testamentary guardian to the 
co-parcen.ary properties of the minor co¬ 
parceners ?" and the answer given was 
in the negative. Seshagiri Aiyar, J., tries 
to explain Soobah Doorgah Lai Jha v. Rajah 
Neelam.nd Singh (12) on the ground that 
the property dealt with was the self-ac- 
quired property of the testator. If the 
father had no power to appoint a testa¬ 
mentary guardian, he could not acquire 
the right merely because he had self-ac¬ 
quired property. There are remarks in 
the judgment to the effect that there is. 
nothing in Roman Law or English Common 
Law which empowered a father to appoint 
st guardian for his minor children, M ? . 
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Moyle in his book on Roman Taw, at page 
13, with regard to the Twelve Tables, makes 
this observation! “Nor did they include 
the leges regiae , law and religion having 
now been differentiated. Much again re¬ 
lating- to the effects of legal acts and dis¬ 
positions which was the matter of 
common knowledge and formed no 
subject of dispute remained, as we 
might say, Common Taw the famliar 
possession of every citizen.“ Teage in 
his book on Roman Taw describes the 
various kinds of tutela, Tulela testament- 
aria was appointed by Will. The duties 
of Intel a are set out at page 101 of his 
book. Pollock and Maitland in their His¬ 
tory of the English Taw, at page 314, trace 
the origin of Wills to very early times. 
“We may believe, that even in the first 
days of Christianity the Church was teach¬ 
ing that the dying man was in duty bound 
to make such atonement as possible for 
the wrongs that he had done and to devote 
to the relief of the poor and other pious 
works a portion of the wealth that he was 
leaving behind him * * * *. From 

the middle of the ninth century, we begin 
to get documents which are spoken of 
as the Anglo-Saxon Wills and Testaments.” 
Volume 2, page 314. 

With regard to guardianship, the learned 
authors make this observation at page 
445 of the same volume: “ This part of 
our law will seem strange to those who 
know anything of its next of kin. 
Here in England old family arrangements 
have been shattered by seignorical claims 
and the King's Court has felt itself so 
strong that it had no need to re-construct 
a comprehensive law of wardship. That 
the King should protect all who have no 
other protector, that he is the guardian 
above all guardians is an idea which has 
become exceptionally prominent in th s 
much governed country. The King’s Jus¬ 
tices see no great reason why every infant 
should have a permanent guardian be¬ 
cause they believe that they can do full 
justice to infants.” The testamentary 
power was hotly' opposed by the King 
and his Officers, while it was sedulously 
supported by the Church and its 
dignatoiies. Finallyi the Church 


triumphed. Until recently, the Ecclesi¬ 
astical Courts dealt with all testa¬ 
mentary matters and granted Pro¬ 
bate. So it was necessary in the time 
of Charles II to have a Statute empower¬ 
ing a father to appoint a testamentary 
guardian. This does not mean that under 
the Common Taw ti e father had not the 
right of guardianship but under the pe- 
culair tenures obtaining in England and 
the law of Primogeniture, the power of the 
father to appoint a guardian for his heir 
was resisted till the Tegislature had to 
intervene. There is nothing in the law 
of tenures in this country to militate against 
the right to guardianship of a father, and, 
therefore, it cannot be contended that 
that right was denied in ancient times. 
The decision in Chidambara Pillai v. Ranga - 
sami Naicker (5) can only govern cases 
where a testamentary guardian is sought 
to be imposed upon the co-parceners of 
a joint Hindu family. It cannot be ex¬ 
tended so as to take away the right of a 
father to appoint a guardian for the person 
of his minor son. 

.The ‘ource of law is custom, judicial 
decisions and Statutes. The custom, as 
now prevalent, recognises the father’s 
right as shown by the numerous Wills, 
in which a guardian is appointed for the 
minor children by a father; and the judicial 
dec sions have recognised the right at 
least from the time of Soobah Doorgah 
Lai Jlia v. Rajah Neelanund Singh (12), 
case; and the fact that the correctness 
of that decision has not been questioned 
for a long number of years can only be 
attributed to the consciousness of the 
people that it was in accordance with 
the custom prevailing among the people. 
I am led to make these observations in 
the hope that the decision in Chidambara 
Pillai v. Rangasaml Naicker (5) will 
come up for reconsideration before long. 

In the present case the minor is a girl. 
She can have no cummunity of interest 
in property with her father. Tfe ques¬ 
tion of joint family status cannot come 
in. I hold that it is the inherent right 
of a father to have the custody of his 
minor children and that light is trans- 
; missible by Will or testament, and there 
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is nothing in the Hindu Law to prevent 
such transam ssion. 

There is a further argument which I 
need only mention, for, it has not been 
pressed before us, that is, the applica¬ 
bility of the Code of Manu to the Dravi- 
dians of this Presidency. The English 
Judges who administered justice in the 
days of the East India Company took 
their law from the Pandits, who always 
looked up the ancient texts for guidance. 
The more ancient the text, the greater 
was its sanctity, and ergo its bindii g 
character. This view was sedulously pro¬ 
pagated by the Pandits, and the Judges 
who were ignorant of the customs of the 
people naturally adopted the view of the 
Pandits. This question need not be pur¬ 
sued further. But it should be remem¬ 
bered when it is sought to apply whole¬ 
sale what is foreign to the Dravidians, 
to the conditions now prevailing. The 
Courts in Ind ; a are enjoined to decide 
cases according to justice, equity, and good 
conscience where no specific rule exists. 
There being no specific rule against the 
appointment of a testamentary guard' au 
by a father for his minor children either 
in Hindu Law or in any valid custom, 
I hold that a father has power to appoint 
by Will a guardian for the person of his 
minor children whether there be joint 
family property or not, and that right 
does not depend upon the father being 
able to devise by Will any property 
to his children for whom he appo nts a 
guardin’. 

v. In. v. Appeal dismissed; 

z. v. Petition allowed. 


ALLAHABAD HIGH COURT. 

Execution Second Civil. Appear No. 372 

of 1923. 

May 28,1923. 

Present: —Mr. Justice Ryves and Mr. 

Justice Dame’s. 

NASIR KHAN— Objector— 

Appellant 
vers us 

IT WAR I and others—Decree-Holders 

—Respondents. 

Civil Procedure Code ( Act V of 1908), O. XLI, 
r. 17— Absence of appellant and his Counsel on 
date of hearing — Court, whether can dismiss appeal 
on merits—Second appeal, right of. 

Au Appellate Court has 110 jurisdiction to dis¬ 
miss an appeal on the merits when neither the 
appellant nor his Counsel is present on the date 
fixed for hearing. 

Muhammad v Manaiikrama, 69 Ind. Cas. 
513; 45 M. 882; 43 M. L. J. 317; W. 434J 

(1922) M. W. N. 604; (1923) A. I. R. (M.) 13, 
followed. 

The right of appeal does not depend on what 
the Court ought to have done but on what it 
actually did. 

Therefore, au order dismissing an appeal on 
the merits when neither the appellant nor his 
Pleader was present in Court amounts to a d*. cree 
and a second a peal lies against tuch decree. 

Execution ecoud appeal agamst a 
decree of the District Judge, Farrukhabad, 
dated the 13th October 1922. 

Air. A. Saiiyal, for the Appel ant. 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT. —The appella t before- us 
was the judgment-debtor, and on an appli¬ 
cation beii.g made to execute the decree 
asaivst him, he objected that the application 
was time-barred. The Trial Court dis¬ 
missed the objection. The objector ap¬ 
pealed and on the date fixed for the heading 
of the appeal failed to put in an appearance, 
and he was not represented by Counsel. 
The learned District Judge recorded the 
following order: — 

“ Counsel for the appellant is absent. 
Appellant is himself absent. His brother 
01 a person alleging 'i nisei f to be his brother’ 
applies for an adjournment. I see no 
good reason to grant this. There does 
not seem to 111c to be the least force in 
this appeal; the reasons given by the Sub¬ 
ordinate Judge holding that the applica¬ 
tion of the decree-holder-respondent for 

execution was in time and not time-barred 
am good and sound. I dismiss this appeal 
*:. with costs on the merits.”. 
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The appellant comes here in second 
appeal ana urges that under O. XU, r. 17, 
the learned District Judge should not 
have dismissed the appeal on the merits, 
but should either have allowed an adjourn¬ 
ment or should have dismissed it for de¬ 
fault. This point was considered re¬ 
cently in the Madras High Court, in 
Muhammad v. Manavikrama (if, and we 
entirely agree with that decision. 

A preliminary objection is taken that 
no appeal lies on the ground that, on the 
appellant’s own showing, the Court below 
had no jurisdiction to pass the order w'hich 
it did pass. The form which the argu¬ 
ment takes is this. The only order which 
the Court below had jurisdiction to pass 
was an order dismissing the appeal for 
default. The order under appeal must, 
therefore, be treated as an order dismiss¬ 
ing the appeal for default, since this is the 
only order the Court below could legally 
pass. From such an order no appeal 

lies. 

The argument is ingenious but unsound. 
The right of appeal does not depend 011 
what the Court ought to have done but 
on what it actually did. What it actually 
did was to pass a decree on the merits. 
Against such a decree the law allows an 
appeal. When the appeal comes up for 
decision the Appellate Court has then 
to decide whether the order passed was a 
proper order and one which the Court 
below had jurisdiction to pass. If it de¬ 
cides this question in the negative, it will set 

the order aside. The respondents’reasoning 

would deprive the aggrieved party of 
the right of appeal just in those cases in 
which it is most needed. The respondent 
rc-lies in support of his argument on two 
o'd cases. Kanahi Lalv. Naubatrai (2) and 
Krishna Ram v. Gobind Ram (3). ThesJ 
were decisions under the old Act, the lan¬ 
guage of which is different from that cf 
the present Code, but if there is anything 
in these cases to support the position taken 


(1) 69 Ind. Cas. 513; 45 M. 882; 43 M. L. J. 
3171 16 L. W. 434: (1922) M. W. N. 604; (1923) 

A. I. R. (M) 13. _ _ _ 

(2) 3 A. 519; A. W.N. (1881) 17; 2 Ind. Dec. 

(' J. s.) 269. _ , _ 

(3) bA. 20; A. W.N. (1885) 3211 4 Ind. Dec. 

(N. s.) 1036. 


up by the respondents we are unable to 
follow them. The result is that we allow 
the appeal. The question involved is one 
of law and we should have been prepared 
to dispose of it ourselves, but all the docu¬ 
ments which have been relied on by the 
Court of first instance are not before us. 
We, therefore, allow the appeal and pass 
the order which we think the Court below 
should have passed, that is, to dismiss the 
appeal to the Court below for default. 
If the appellant wishes to restore the 
appeal, he must apply to the Court below 
and satisfy that Court that the appeal 
should be restored. 

We make no order as to costs. 

k. s. d. Appeal allowed. 


PRIVY COUNCIL. 

lppeai, I-rom thf. Calcutta High Court. 

November 28, 1922. 

Present: — Lord Phillimore, Sir John 
?dge, KT., Sir 7 ,awre»ce Jenkins Kt., 2r.1l 

Lord Salvesca. 

MAHOMED SOI/AIMAN— Plaintiff — 

Appellant 

versus 

Kumar BIRENDRA CHANDRA 

>INCH, SINCE DECEASED, AND OTHERS — 
Defendants—Respondents. _ 
Construction of document — Kabuliyat-- 
Tenancy, commencement of—Evidence Act (1 of 
872), 5. 11 4 » if)—Accounts kept in Cob 

tetor's Office— Presumption— Appeal to 
:ouncil—Findings on all points—Duty of Courts 

H The purc haser of an estate appointed a Mtikhtar 
nisth September j 862 to apply on hit .behalf 
otlie Revenue Authorities for mutatjonof names 
1 his favour. On ioth Novemer 1862 he gave 
d the Deputy Collector an acknowledgment 
f having Reived a paUch and on the same date 
‘e gave a kaUMyal which concluded w.th the 

5 ‘!T 5 ha S ll paylherentyear by year According- 
„ on receiving a pattah I execute this kabuliyai, 
th November 1862." It appeared from the 
ccounts kept in the Collector’s Office that the 
"nancy was for the Bengali year and that on 
certain date there was an arrear of Government 
evenue due from the estate for recovery of 
the estate was soldi 
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Held, (i) that the date, ioth November 1862, 
entered in the kabuliyat was merely the date on 
which the kabuliyat was signed and did not 
determine the commencement of the tenancy^ 

[p. 909# col. 2.] 

(2) that the tenancy was for the Bengali year 
and the Government revenue became due at 
the end of the Bengali yearj [p. 909. col 2.] 

(3) that under section 114, illustrations (*) 
and(/),of the Evidence Act, the Court was entitled 
to presume that the accounts in the Collector’s 
Office were correctly kept; [p. 909, col. 2.] 

(4) that, therefore, the sale fcr arrears of 
revenue was valid and could not be questioned. 

In cases in which an appeal lies to the Privy 
Council the Courts in India should, as far as may 
be practicable, pronounce their opinions on all 
the important points involved, [p. 9 |0 > col. 2.] 

• Tarakant Bannerjee v. Puddomovey Dossee, 

10 M. I. A. 477 at p. 488; 5 W. R. P. C. 631 1 
Suth. P. C. J. 6311 2 Sar. P. C. J. 1841. 19 !E, R. 
1052, followed. 

Consolidated appeals from a judgment, 
dated 25th May 1920, of the Calcutta High 
Court reversing that of the Subordinate 
Judge, Second Court of 24-Parganas. 

Messrs. Lowndes, K. C.,and Dube, for 
the Appellant. 

Messrs. De Gruyther , K. C.; Wallach and 
K. Brown, for the Respondents. 

JUDGMENT.— These are two con¬ 
solidated fppeals from two decrees, dated 
the 25th May 1920, of the High Court 
at Calcutta, which reversed two decrees, 
dated the 31st January 1918, of the 
Subordinate Judge ^Second Court) of the 
24-Pargar.ahs. The decrees from which 
these consolidated appeals have been 
brought were respectively made in 
suits numbered 19 anc 20 of 1917. In 
each of these suits the present ap¬ 
pellant was the plaintiff, and some 
of the present respondents were the 
defendants in one of the suits and others 
of the present respondents were the de¬ 
fendants in the other of the suits. The 
suits were tried together, as were the ap¬ 
peals to the High Court. The suits are 

suits by an auction-purchaser under Act XI 
of 1859 of lands for ejectment of under¬ 
tenants and for mesne profits. 

The lands to which the suits relate are 
situate within the Collectorate of the 24- 
Parganahs, a permanently settled District 
of Bengal, to which Act XI of 1859 applies. 
On the 14th April 1915, the Collector of 
the District issued notice and proclamation 
-under Act XI of 1859 that the holding 
No. 20A, which is the land now in 
question; would be sold under Act XI of 


1859 I° r the realization of Rs. 6, 10 annas 
and 5 pies revenue in arrears from the 
year 1320 B. S. The holding was sold by 
auction on the 17th May 19 * 5 * and was 
purchased by the plaintiff, who subsequent¬ 
ly received a sale certificate. The Govern¬ 
ment revenue for an arrear of which the 
holding was sold was the revenue for 1320 
B. S. 'I he defendants were at the date of 
the auction sale under-tenants of lands 
»n the holding sold, and the plaintiff claims 
to be entitled to eject them. 

The plaint and the written statement 
of Kumar Brindra Chandra Singh, a de¬ 
fendant in suit No. 19 of I 9 * 7 » tl?e 
plaint and w’ritten statement in Suit 
No. 20 of 1917, are in the printed record. 

In his plaints the plaintiff alleged that tl e 
Collector of the District, on the 17th May 
1915, put the holding No. 20A up for sale 
bv auction under the provisions of Act 
XI of 1859 for arrears of the Government 
revenue, and that he (theplaintiff), havirg 
purchasec it at the sale, and having ofct? in- 
ed the sale certificate, had, under section 
37 of Act XI of 1859, acquired it free of 
all encumbrances, and had become en¬ 
titled to annul all the subordinate rights, 
and to recover khus possession of the hold¬ 
ing by ejecting the tenants holding any 
subordinate right, and claimed a decree 
for ejectment and mesne profits. The de¬ 
fence, so far as it is now material, was that 

there was no aTrear of the Government 
revenue to recover which the Collector 
was entitled to sell the holding, and that 
in any case the defendants were within 
the exceptions of section 12 of Bengal 
Act VII of 1868; tha tsection 37 of Act XI 
of 1859 did not apply; and that the plaintiff 
was not entitled to eject the cefer dr 1 ts. 
The Subordinate Judge fixee five issues, of 
which issues Nos. (2) and ^3) are now aloi e 
material. Issue >0.(2) wasas follows: “ Is 
the sale valid and operative, and has the 
plaintiff acquired any title under the same 
by his purchase?*' IssUeNo.(3) was: “Are 
the under-tenancies oi the defenoants pro¬ 
tected under section 12 of Act VII of 1868, 
and whether they can be annulled?" Tlieir 
1,ofdships will later have some observation 
to make as to issue No. (3). 

The Subordinate Judge found that there 
was an arrear of the Government Revenue 
of Rs. 6 , 10 annas, 5 pies for 13 20 ^ 
which entitled the Collector to sell the cs- 
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tate and that the sale was good and that 
the defendants were not within the excep¬ 
tions of section 12 of Bengal Act VII of 
1868, and he gave t 0 plaintiff a decree 
for possession am mesre profits in each 
snit. From these decrees the defend¬ 
ants m each suit appealed to the High 
Court. In the Memorandum of Appeal 
to the High Court, in Suit No. 19 of igi 7 > 
the 3ru ground of appeal was: “ That 
the Court below should have held that 
there were no arrears due for which the 
sale could be held.” T.-e 17th ground 
or cppeal was: “That the Court \ elow 
ought to have held that the tenure ol t 1 is 
defendant has been existing from the tin e 
of the Permanent Settlement,” and the 
20th ground of appeal was: “ That at any 
rate the Court below should have held 
that the tenure of this defendant is fro- 
tected under the provisions of section 12 
of Act VII of i860 fi868).” In the Memo¬ 
randum of Appeal in Suit I 0. 20 of 1917 
the 4th, 10th and 14th grounds of npr eal 
were the same as the 3rd, 17th and 20th 
grounds of appeal in Suit Ko. 19 of igi/* 

The High Court on appeal found that there 
was no’arrear of the Govemmei t revenue 
which entitled the Coll ctor to sell tl e estr te 
ana by its decrees dismissed the suits. 

From these decrees of the High Court 
these consolidated appeals have been 

brought. 

Tiie first issue which their Lordships 
hove to consider is-wns there an art ear 
of the Government revenue for 1320 B.S., 
which entitled the Collector to sell ti e 
e c t n te > That is an issue which aepei ds 
upon the evide: ce in these suits and mt 

upon the decision ° f _ tlle J ?°'^ d . °ii 
facts ns found by the Board la Hap Bvks,i 

El alii v. Durlav Chandra Kar 'i),as the 

Hi 'h Court appare tlvt 1 ought it 1 id. 

Thera w *s .:o evident* as to when the 
holli.g, of which tlie est..te sold by the 
Collector in 1915. formed part was granted, 
but there is evidence that cue Syed Abdul 
Ali, who had purchased the holding F'o. 

20-1 in Mauzz Paikpara from Srimati 
Dellorus B..n’J Begum o 1 the 17th day 
of Bhadra 1269 B. S., appointed on 


Ufa* 


(I) 16 Ill 1 . Cas. 821; 39 I. A. J 77 39 C. 981; 16 

C. W. N. 8 .21 23 M. L. J.206; 12 M.L.T. 3 « 5 l 
(i 912) M.W. N. 1005; 14 Bom. b. R. 1063J 10 A, 
L.J. 452! 16 C, b. JP620 (V,C.)i 


m • ® ^ m % «. 

15th September 1862, Mokhtars to a^ply 
oji his behalf to the revenue authorities 
for mutation of names in his favour, and 
that on 10th November 1862, he gave 
to the Deputy Collector the following ack¬ 
nowledgment of having received a pot¬ 
tah: —• 

“Holding No. 21-1.-B0ur.ded as on 
the map and on the pottah. 

“ I, Syed Abdul Ali, do hereby acknow¬ 
ledge to have received a pottah for (17-5-4-2) 
of ground found by survey to be cor.taired 
in the above holdirg and assessed at tie 
rent of Company’s Rs. 20-32-4 pci uivm 
and I give this document as my kabuliyat tf 
consentii g to pay the i tove annul i utt.Tna. 
Dated the 10th day of November iSt2. 

"SYFD ABDUL /U. 
‘‘Through ti e pen of 
“Bipradas Eose, 

1 *‘Mokhtar” 
wrs evidence of his title 
In exchange for the pottah 
Syed Abenl Ali gfAt to tl e Tepity Col¬ 
lector on the ic-tb Noxcmher if 6c a ha - 
huliyat which so far as is material was as 

follows:*— . # 

“Holding No. 20-1. — Eotndaiics as 

shown on the prttah rrc map. 

“ This deed of kabuliyat is executed 
bySvcd Abdul Ali to the iollowii * effect: — 

“ That I have got n permanent mourasi 
pottah in respect of lands measuru g 17 
highas 5 coitahs 4 chaitahs anc iu guttiahs 
the particulars of which are stated ato\e, 
acknowledging as yearly rent thereof at 
Company’s Rs. 20, 12 annas 4 P Jes * 1 
shell pay the rent year by year. Accord¬ 
ingly on receiving a pottah I execute ins 
kitbuliynt. Finis, lb loth November 

1 Aupp.re.atly, Syed Abdul Ali held direct 
from the Crown and r.ot as an under-ten* nt* 
but Whether his holoii.g 
by the Government as an es *? te f 
T nrdshins co not know. Admittedly ai. 1 
obviously, the holding of Syea Abaul All 

of 1862 was subsequently partitioned 
and after that partition the yearly revenue 
of the partitioned part which was sold by 
the Collector was Ks 6,10 annas 5 pies. 

Bv section 2 of Act XI of 3 ° 59 * s 

enacted that:— # «* , 

“ pf the whole or a portion of a hist, 
or instalment of any month of the era* 
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year and incorrectly found that at the 
date of the sale there was no arrear ot 
revenue for which the Collector could sell 


according to which the settlement and 
klstbuniee of any mahal have been re¬ 
gulated, be unpaid on the first of the follow¬ 
ing month of such era, the sum so remaining 
unpaid shall be considered an arrear of 
revenue." 

By section 3 of that Act it is enacted 
so far as is material as follows; — 

4 Upon the promulgation of tl.is Act, 
the Board of Revenue at Calcutta sudi 
aetermiae upon wliut elites till <~rreurs of 
revenue ana all demands which, by the 
Regulations and Acts m force, are directed 
to be realized in tue Same manner as arrears 
of revenue, shall be paid up in. e~ch District 
under tneir jurisdiction, m default of which 
payment the estates in arrear in those 
districts, except as hereinafter provided, 
shall be sole, at public auction to the 
highest bidder.” 

Accoraiug to the Notification of the Board 
of Revenue, in force at the d-te of tne 
sale Here in question, the 28th June i9 1 4 
was t ie day when tne arrears of revenue 
wnich had become due for 1320 B. S. 
should be paid. 

Tne kabuliyai given by Syed Abdul All 
in 1862 does not expressly state when the 
yeaily revenue should be paid. The learn¬ 
ed Subordinate Judge came to the con¬ 
clusion tnat tue letting was for the Bengali 
year, and having regard to Act XI of 1^59 
and tne Natificntion of the Bo- rd of Revenue 
wnich was applicable at tne time of tue 
sue, he found that one year's revenue, 
Rs. 6,m annas and 3 pies, was due 00 
tne 1st May 1914 and was in arrear cn 
the 17th M»y 1915, and th?t the sale 

Was consequently n \alid sale. 

The learned Judges of the High Court 
Construed Syed Abdul All's kabuliyut oi 
1862 as a letting by which the yearly re t 
should be payable not at the end o! the 
Bengali ye.«r but on the loth November 
during the tenancy, and finding thi t, ti¬ 
tbit view of the c .se, there w :s no reve a- c 
in arrear at the d'-»te ot the sale, for w 1 hi 
the est ctes coulo be sole, they Leh' tln.i 
the Sile w >t s invalid and < ismisse-J ti.e 
suit. 

In their Lordships* opinion the learned 
Judges of the High Court mi so .ii" trued 
the kabuliyai of 186? in holding tin t by it 
the letting was a yearly’ letting fix n the 
loth of November and not for the Bengali 


the estate. The xotli November 1862 
was merely the date when Syed Abdul All 
signed the kabuliyai, lie had in September 
1862 taken over a then existing tenancy 
of the estate. It appears from ti.e accounts 
in tue Collector’s Office that tie tenancy 
was for tne Bengali year. Although the 
accounts relating to this estate which were 
kept in the Collector’s Office may not be 
in some matters easily understood by those 
who are not familiar with the system of 
keenino accounts in Collector’s Offices in 
that part of India, it has not been proved 
that thev were not correctly kept by the 
native clerk in the office who was under 
the supervision of the Collector, who would 
understand what those accounts showed, 
and their Lordships are entitled to pre¬ 
sume, and do presume, uuuer section 114, 
Illustrations («) and(0. of the Inman Evi¬ 
dence Act of 1872, that they were correctly 
kept and that there was a Government 
revenue of Rs. 6, Io annas and 5 in 

arrear for 1320 B. S., to realize which the 
estate might have been and was in tact, 
sold on the 17th May by the Col- 

lector. 

Tiiere remains to be considered tlie issue 
as to whetuer the defendants were or were 
tto t protected by the Excel turns of section 
37 of Act XI Ol' 1S59. or by the Exceptions 
of section 12 of Bengal Act \ II ol 1, 08. 

Th“ !e ’ rued Subordinate Jucge consiaered 
all the evidence in any way relating to the 
tenure of tne defendants, ana he found 
th -t none of t.iose uudci Enures was shown 
to Ir've existed at the time of tlie Perma¬ 
nent Settlement, ana Hint none of the 
lefeu 1 .nts was within the fourth Exception 
of section 12 of Be 

With those findings their Lordships agree. 
It may however, possibly be, as the plain¬ 
tiffs case iu his plaint apparently was, 
t,, t this was the case of a sale of 
to under Act XI of 1S59 and 
U of . tenure not being an estate 
un ier section H of Bengal Act VII 
of 1868, and consequently that the 
Exceptions to be considered were the 
Exceptions of section 37 of Act XI of 1859 
an l not the Exceptions ot section 12 «t 

B“m'il Act VII of 1868. I hat question 
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has not been considered by either of the 
Courts below, and on the evidence before 
their Lordships they are unable to decide 
it. In these consolidated appeals, however, 
the question as to whether the defendants 
vvere within the Exceptions of section 37 of 
Act XI ol 1859 ° r were within the Excep¬ 
tions of section 12 of Bengal Act VII 0 f 
1868, is not substantially material, as it 
has not been proved that the third Excep¬ 
tion of section 37 of Act XI of 1859 or the 
third Exception of section 12 of Bengal 
Act VII of 1868 applies to the defendants 
or to any. of them, and the wording of the 
fourth Exceptionof section 37 of Act XI of 
1859 and of the fourth Exception of section 
12 of Bengal Act VII of 1868 are for present 
purposes practically the same, as it is not 
suggested that in any of these under-tenan¬ 
cies mines have been sunk, and the gardens 
of the fourth Exception of section 37 cf 
Act XI of 1859 must mean permanent 
gardens. There was some evidence that 
there were wells on the lands, but they 
seem to have been very shallow and small 
wells, and not such wells as were meant 
by the fourth Exception, and it has not 
been suggested that this Exception would 
apply to them. The Subordinate Judge 
did not refer to the evidence of Baiju 
Nunia, who said that on one of these under¬ 
tenancies there was a two-storied pucca 
house. Probably the Subordinate Judge 
thought that that witness's evidence was 
not worth considering. In their Lordships' 
opinion it was worthless, bio one else 
said that there was a pucca two- 
storied house on any of the holdings, and 
the witness, when he gave his evidence, 
was about 80 years of age and had been 
blind for 10 years. 




the judgment 0 f the Board In Tafakant 
Bannerjee v. Puddomoney Dossee (2), 
said as to the duty of High Court Judges 
to pronounce their opinions on all impor¬ 
tant issues in cases before them. The 
Lord Justice said:—“The cause 
has not been decided in either 
Court on the principal point—whether 
the lands formed part of the jote tenure 
or of the talook. Their Lordships are 
unfortunately unable to decide this appeal 
finally by reason of this defect. The Courts 
below, in appealable cases, by forbearing 
from deciding on all the issues joined, 
not infrequently oblige this Committee 
to recommend that a cause be remanded 
which might otherwise be finally decided 
on appeal. This is certainly a serious 
evil to the parties litigant, as it may involve 
the expenses of a second appeal as well as 
that of another hearing below It is much 
to be desired, therefore, that in appealable 
cases the Courts below should, as far as 
may be practicable, pronounce their 
opinions on all the important points." 

Their Lordships will humbly advise His 
Majesty that these consolidated appeals 
should be allowed with costs, the decrees 
of the High Court should be set aside with 
costs and the decrees of the Subordinate 
Judge should be resotred. 


Appeals allowed. 

Solicitors for the Appellant:—Messrs. 
Watkins and Hunter. 

Solicitors for the Respondents:—Messrs. 
T. L. Wilson & Co. and Messrs. Pugh 
& Co. 


Z. K. 


Before concluding this judgment, their 
Lordships must allude to the fact that the 
learned Judges of the High Court, before 
whom the appeal to their Court was heard, 
did not express any opinion as to whether 
the defendants or any of them YY'ere pro¬ 
tected from ejectment by any of the 
Exceptions of section 37 of Act XI of 859, 
or of section 12, Bengal Act VII of 1868. 
The issue on that subject was before them 
and they should have considered it and 
found upon it. Their Lurdsliips will quote 
lor the information of those learned Judges 
what Lord Justice Turner, in delivering 


(2) IO M. I. A. 477 at p. 4 88 J 5 W. R. 
63:1 Suth.P.C.J.63U2Sar.P.C.J.i«4l *9 


P. C. 
E.R. 


1052. 
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MATHURA PRASAD V. A NANDI KUNWAR, 

ALLAHABAD HIGH COURT. 

Second Civil, Appear No. 386 of 1922. 

May 14, 1923. 

Present* —Mr. Justice Ryves and Mr. 

Justice Daniels. 

MATHURA PRASAD— Defendant — 

Appeixant 

versus 

Musammat ANANDI KUNWAR— 

PLAINTIFF—RESP ONDENT. 

Transfer of Property Act {IV 0/1882), s. 41 — 
Property sold in execution of decree against ostensible 
owner — Purchaser , position of—Property entered 
in name of judgment-debtor at instance of real owner 
—Real owner, whether can object — Estoppel. 

Defendant purchased the property in dispute 
at an execution sale. Plaintiff who had, several 
years before, got the property entered in the 
name of the judgment-debtor, now sued defend¬ 
ant for a declarat ion that the property belonged 
to her and not to the judgment-debtor: 

Held, (1) that there was nothing to put the 
defendant on enquiry and the judgment-debtor 
being the ostensible owner of the property the 
principle underlying section 41 of the Transfer 
of Property Act was applicable to the case; 

(2) that the plaintiff having deliberately by 
her own act got the name of the judgment-debtor 
entered as owner of the property, she was now 
estopped from pleading that she was the owner 
of the property: 

Second appeal from a decree of the 
Additional Judge, Cawnpore. 

Messrs. Kamla Kant Verma and Ba drl 
Narain, for the Appellant. 

Mr. Gulzarl Lal t for the Respondent. 

JUDuMENT.—In our opinion this appeal 
must succeed. The facts very brieflj' are 
as follows. Mathura Prasad, on the 20th 
November 1917, in execution of a simple 
money-decree held by Kashi Prasad 
agaust Musammat Jagrani Kunwar pur¬ 
chased the property now in suit which 
was recorded in her name. Tw 0 years 
subsequently this suit was filed by the 
plaintiff Musammat Anandi Kunwar for a 
declaration that Mathura Prasad had ac¬ 
quired no title by his purchase because the 
property did not belong to Musammat 
Jagrani. Kunwar at all, but to herself 
the plaintiff. Mathura Prasad, among 
other pleas, pleaded that the plaintiff had 
held out that Musammat Sheorani Kunwar 
was the owner of an eight-anna share in 



Mauza Kaendipur In which the property 
in suit is situated and that her claim was 
barred “by the princ ; ple of estoppel and 
under section 41 of the Transfer of Prop¬ 
erty Act.” Both Courts have cecreed 
the suit. 

The defendant Mathura Prasad appeals 
on the ground that, on the findings of fact, 
the suit should have been dismissed . The 
findings arrived at by the lower Court 
may be summarised briefly as follows:— 
That Bhairon Prasad was the last surviving 
male owner of the property in suit. Daring 
his life-time, however, his mother, Musam- 
mat Munnu Kunwar and her two sisters 
were recorded as owners of Jrd each. He 
died in 1884, leaving Musammat Anandi 
Kunwar, his widow. Instead of her name 
being recorded, that of his mother, Musam¬ 
mat Munna Kunwar and two of her sisters 
remained recorded as owners of one-third 
each of the property. Both these sisters 
died before Musammat Munna Kunwar 
and she was eventually recorded as the 
sole owner. She died in 1907. Thereupon, 
a dispute arose between Musammat Sheo¬ 
rani Kunwar, the mother of Musammat 
Jagrani Kunwar, and the plaintiff in 
the mutation proceedings, and, ultimately, 
on the admission of Musammat Anandi 
Kunwar herself Musammat Sheorani Kun¬ 
war was recorded as owner of half the 
property. Musammat Sheorani Ku nwsr 
died in 1914 and then Musammat 
Jagrani Kunwar was entered as owner 
of the half in place of her mother. 

This was the position of things when; 
in 1917, Mathura Prasad, who lived in an¬ 
other village and had no connection with 
the family, bought the property at the 
execution sale. It seems to us that there 
was really nothing to put him on inquiry. 
The property had been entered in the name 
of Musammat Jagrani Kunwar and her 
mother ever since 1907. It he had looked 
at the mutation proceeding he w 0 uld have 
seen that Musammat Anandi Kunwar was 
a party to those proceedings. It seems 
to us that as there was nothing io put him 
on inquiry the principle underlying section 
41 of the Transfer of Property’Act would 
apply. But, in any case, we think it is not 
open to Musammat An- iuli Kunwar, who 
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iu 1907 deliberately by her own act got 
the name oi Musammat Sfceorani Km.war 
entered as the owner of half the property, 
now to plead that she really was the owner 
of the whole property. I11 our opinion 
she is estopped from doing so. We, there¬ 
fore, allow the appeal and clisn iss the plain- 
tid's salt so far as it concerns the property 
entered as No. 1 in the schedule attached 
to the plaint, w ; th costs in all Co 1 it. c . 


z. k. 


Appeal allowed. 


PATNA HIGH COURT. 

♦Second Civil appeal No. 1424 or 2922. 

July 2, 1923. 

Present:—‘Mr. Justice IX.s and IVIr. Jus¬ 
tice M .ephersun. 

NATH.SAHAI and others—Appellants 

versus 

IMAM RKZA and others—Respondents. 

Legal representative—Application for substi¬ 
tution of n mcs .— Reasonabl diligence—Affiuavit 
—Patna Hig < Court Rules, Chapter V l.r.o. 

Iiiun i,ipli ation under Ch pier VI, r. 6 ol the 
Rules ot the PataaHiyh Court for an«.rder that 
the Mciuurumlum oi Appeal to the High Court be 
amended by Mibstituluig ior a deeeaseu respond¬ 
ent her son who was her legal representative, it 
appeared diat the death of the deceased occurred 
on t.ie 18th November i922 before the institu¬ 
tion of the appeal. The process-server repoitcd 
the death on the 23rd March 1923 and the 
ap licat’ou was made on the 10th May: 

Ihlcl, that as the deceased respon- cut was a 
purda nashin lady it was well within probability 
that the appelh.nt did not know of her death prior 
to t .e time when the peon went to serve .lie 
proees s on her; 

1.) that the application was made with a-i 
reasonabie diligence and should be allowed. 

JUDGMENT—This is tin applic tijii 

Under Culler VI, rale 6, l’or t«i 
ovdei that ll.c Memorandum of Appeal be 
a.mended by substituting for respondent 
N31 wiio is dead, her son who is her 
le. al lcpreseuli'tivc. The decree of t. 1 
lower Appelhutc Court was pruayunceu 



on the 14th of September 1922 and the 
appeal was presented to this Court on the 
13th December 1922. We t ie now informed 
that respondent No. 31 *, died on the 1st 
November 1922, that is to say , before the 
appeal was actually presented to this Court. 
Tnepeon on the 23rd Maich 1923 reported 
that respondent No. 31 was dead and the 
present application was presented to this 
Court on the xoth May 1923. Respondent 
No. 31 is a piuda nashlnbAy and it is well 
within probability that the appellant 
did not know of her death prior to the time 
when the peon went to the village to serve 
the processes on her. 

The only other question is whether the 
appellant has complied with the provisions 
of Chapter VI, rule 6 which requires that 
lie should file ail affidavit showing that the 
application has been made with all reason¬ 
able diligence after the fact of the death 
of such person first came to the knowledge 
of the applicant or of the applicant's 
agent. It is quite true that the report of 
the peon is dated the 23rd March 1923 
out the appellant did not con e to know of 
it until very much later. I11 tLe diet in¬ 
stances ol the case, we think that the 
application should le allow ed and ve order 
accordingly. 

k. s, d. AppUo.ttion allowed. 

& w. c A. 
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In the matter of certain first grade advocates. 


. RANGOON HIGH COURT. 

FULL BENCH. 

Civil Miscellaneous Applications 
Nos. 9, 14,16,17,18, 20, 22, 23, 25, 2b, 27, 

28, 29, 30 AND 36 OF I923. 

March 12, 1923. 

Present'. —Sir Sydney Robinson, Kt., Chief 

Justice, Mr. Justice Heald and 
Mr. Justice May Oung. 

In the matter of CERTAIN FIRST GRADE 

ADVOCATES of the LATE COURT 

OF the JUDICIAL COMMISSIONER 
op UPPER BURMA. 

Rangoon High Court—First Grade Advocate 
if Judicial Commissioner’s Court, Upper Burma, 
statusof—Stamp Act (I I of 1899), Sch. I, Art. 30 
—Legal Practitioners Act (XVIII of 1879), 
Sch. II —" High Court”, meaning of—Entry 
as Advocate or Pleader of Rangoon High Court — 
Fee payable. 

The accident that persons, who were really 
First Grade Pleaders, should have been called 
First Grade Advocates in Upper Burma, gives 
them no right to be enrolled as Advocates oi the 
Rangoon High Court. They should be enrolled 
as Advocates or First Grade Pleaders according 
to their qualifications, [p. 913, col 2;p. 914, coL 

*•3 

The Court of the J udicial Commissioner of Upper 
Burma was not a "High Court" within the mean¬ 
ing of the exemption to Art. 30 of Schedule I 
to the Stamp Act, which refers to High Courts 
which enrol Legal Practitioners under the powers 
given by the Legal Practitioners Act. [p. 914, 
col. 1.] 

The expression “ High Court" in the entry 
in Schedule II to the Legal Practitiners Act 
refers to High Courts not established by Royal 
Charter and only to P caders authorised to 
practice in Courts subordinate to the High 
Court, (p. 914, cols, i & 2.] 

First Grade Advocates of the Court of the J udi¬ 
cial Commissioner of Upper Burma must pay a 
fee of Rs. 500 under Art. 30 of Schedule I to 
the Stamp Act in order to be enrolled as Advo¬ 
cates or Pleaders of the Rangoon High Court. 

IP. 914. col- *•] 

JUDGMENT.— The applicants are First 
Grade Advocates and seek to be enrolled 
' as Advocates of the High Court. On the 
creation of the High Court a Notification 
was issued calling upon First Grade Advo¬ 
cates 01 the Court of the Judicial Com¬ 
missioner, Upper Burma, to submit appli 
cations for admission as Advocates or as 
hirst Grade Pleaders. In the opinion of 
the Judges, those who would be quali¬ 
fied under the rules to be Advocates of 
this Court would be admitted o.s Advocates, 
and those who were only qualified to be 
admitted as First Grade Pleaders would 
be admitted as First Grade Pleaders. 

5* 


The applicants apply claiming to be 
entitled to be enrolled as Advocates at a 
not as Pleaders. The grounds on which 
their applications are based appear to 
be, that having been known os Advocates 
for so long they should not, in the future, 
have to be called Pleaders, a term which 
signifies a lower status. 

It is urged that clause 7 of the 
Letters Patent gives the Court an absolute 
discretion iu the matter and that that discre¬ 
tion should be exercise^ generously in their 
favour. The position arising out of the 
fact that two Courts were being amalga¬ 
mates into one High Court and that these 
Courts had different rules governing the 
enrolment of Advocates and Pleaders and 
that the qualifications required were by 
no means the same, raises questions of some 
nicety, and it is clear that this Court in 
dealing with the matter must endeavour 
to so deal with it that no class of Legal 
Practitioners shall be injured, nor can we 
show favour to one class to the detriment 
of any other class. 

The Pleaders of the Chief Court—that is 
First Grade Pleaaers—are, what are com¬ 
monly called iu India, Vakils, that is 
to say, they are Pleaaers who can 
appear, plead and act iu the High Court 
aud the Courts subordinate thereto. The 
Advocates of the Chief Court, who are, 
in the main, persons who have been called 
to the Bar at Home, have a right oi pre¬ 
audience over Pleaders, and if, therefore, 
we were to enrol First Grade Advocates 
of Upper Burma as Advocates of the High 
Court, they w'ould obtain senioiity over 
all the Pleaders of the Chief Court who 
become Pleaders of the High Court. 

The matter haa been very carefully 
considered by the Judges and we came 
to the opinion, that Advocates of Upper 
Burma should be enrolled according to their 
qualifications. Most of the applicants in 
the present case ale Vakils of Indian High 
Courts. As such, hod they sought enrol¬ 
ment in the Chief Court, they cculd only 
have been enrolled as First Glade Pleaders. 
The accident that persons, who were really 
First Grade Pleaders, should be called 
First Grade Advocates in Upper Burma, 
gives them no right to be enrolled as Ad¬ 
vocates of the High Court. It may be 
pointed out that, wheu the Burma Courts 
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Act, 1922, was encated the provision 
similar to sub-section {%) of section 40 ol the 
Lower Burma Courts Act, was deliberately 
omitted, although it had appeared in the 
Bill rs originally drafted. It may be that 
this provision was omitted because the 
Act did not deal with the High Court at all 
and it was thought that the provisions 
relating to the High Court should be con¬ 
tained in the betters Patent; but the result 
of this provision in the Bower Burma 
Courts Act was that certain persons vtho 
would ordinarily not have been elegible 
to become Advocates of the Chief Court, 
automatically received promotion, ana it 

may well be that it was not considered 
necessary or desirable thft such a result 
should occur again on the creation of the 
High Court. But whatever be the reason, 
we are clearly of opinion that the sole 
rule that should guide us is that these 
Advocates should be enrolled according 
to their qualifications. None of them are 
entitled to be enrolled by virtue of beii g 
Barristers-at-Law. Had they applied in 
the ordinary way to the Court, the Court 
would only have enrolled them as .First 
Grade Pleaders, ana we are unable to see 
any ground whatever for enrolling them 
as ^Advocates at the present time. 

So far as any fee on entry is concerned, 
those vyho have already been enrullea 
as Vakils of an Indian High Court will he 
exempt from payment of any fee. 'll ose 
who have not been so enrolled will he en¬ 
rolled as First Grade Pleaders on pn)u cj t 
of the fee of Rs. 500, as required tj Ait. 
3 ° of Schedule I of the Stamp Act. j 1 e 
Court of the J udicial Commissioner ol Ujj 0 
Burma is not a High Court within the mean¬ 
ing of this Article, which clearly reius 
to nigh Courts which enrol legal \ racti- 
tioners under the powers gi\ei. 1 ) tJ e 
Legal Practitioners Act. The Legal Practi¬ 
tioners Act did not extend to Uj 1 cr Buna 
and, therefore, the\ do 1 ut come witi n 
the exception to An. j, 10 hss t] »-> ; u 
Vakils of an Indian High Loul v J o ha\e 
already paid this fee. 

Mr. N .idu argued that unoer the Second 
Schedule ol the Legal Practitioners Act 
such Pleaders need not pay Rs. 500 tut 
only an annual license lee ol Rs. 50. The 
expression High Court ‘ in the ei trj’ in 
the schedule relers to High Courts not 
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established by Loyal Charter and 0 rly 
to rieaders authorize< to jractiu in Courts 
subordinate to the High Court. The pre¬ 
sent applicants seek enroln. cm j r . * Garter¬ 
ed High Court and to them Art. 30 of 
the Stamp Act clearly applies. 

Z ’ K ‘ Order cmordingly. 


ALLAHABAD HIGH COURT. 

Second Civil appeals Nos. JO14 and 

1615 op 1921. 

April 17, 192?. 

Present .—Mr. justice Dipiels. 

DHIRJA and oikfrs—Defendants-— 

—Appellants 

versus 

MITHaN LAL and others— Plaintiffs— 

Respondents. 

AgraTwancy A°t (11 of i <>oi) t ss. 165. r 7 7 (e) 

PS 0 ***—Quezon whether defendant 

fi ll i h l !? W ts ’ whclher question of 

title—Appeal, whether lies-Revenue papers, entry 

of'suii U efi{^<$ terah0n °f 6ntry a f ter institution 

.. Th f. q ‘ es , tio ? ar,s mgin a suit for profits wbe- 
tJ er the defendant is a mortgagee of tie pro¬ 
prietary right or has no right in the share in 
dispute is a question of title within the metnirg 
of section 177 (*) of ihe Agra Tenancy Act and. 
therefore, an appeal lies in such a suit even where 
the value of the suit is below Rs. 100. fp. 915, 
cols I & 2 ] 11 

Kalyan Mai v. Satnad, 18 Ind. Cas. 244; 35 
A.157:11A.L.J.118. followed. 

In a suit (or profits the ei try of the p alutiffs 
1 anie 1 ° the Reve? ue j apers as a propri. toi must 
be takei as concJusj\e in his favour irresjccthe 
of the fact whether it dees or does not correctly 
r prcsci t tj e n.itaticn cider cn vhicb it is 
based [p. 915# col. i.] 

Durga Parshad v. Hajari Singh, 11 Ind. Cas. 

11 6; 33 A. 799; 8 A. L. J. I025(F. B.), followed. 

Where the plaii tifl in a suit foi profits is a 
recorded co-sfca er atth< date of he institution 
of tl e si it, his >4fct to a decre< will not be taken 
away by an order jubsequer tly passed by the 
Re\enue Court rcmovii g his name from the 
khewati ven tj ough the ordc r is bi sed on a finding 
that the original ei try was wroni . [p. co p *5 
Lachtnati Prasad v. Shiiaba Kutiwar 59 Ind* 

Cas. 639; 43 A. 177; 18 A.X. J. ico8: 2 U. P L. 

R. (A) 386, followed. * * * 

be cell d appeal ugainst a decree ol the 
District Jic.pt, Agi; , d l t < c. the 23rd of 
AU'isl n:i. 

Mr. P.Auhana, for the Respondents, 
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JUDGMENT. —This is an appeal in a 
suit for profits under section 165 of the 
Tenancy Act. The plaintiffs are recorded 
in the Revenue papers as full owners of 
the share in respect of which they sued 
for profits. According to the defendants 
the plaintiffs merely owned the equity 
of redemption and the defendants are 
usufructuary * mortgagees of the share. 
Tile entry, as it stands, was admittedly 
made by mistake. The Revenue Court 
orlerea mutation to be mace iu the plaint¬ 
iffs' favour of the equity of redemption 
only. This was in the year 1917. By 
some mistake the order was not carried 
out and the entry was made as stated above 
and has so remained down to the present 
time. Another curious complication in 
the case is that, according to the District 
Judge, the order of the Revenue Court 
was not in accordance with the Civil Court 
decision on which it was based and the 
learned Judge was of opinion that the 
entry though technically wrong was really 
in accordance with the rights ot the parties. 
Tne learned Assistant Cullectoi dismissed 
the suit. The learned District Judge, fol¬ 
lowing the Full Bench ruling in Durga 
Parshad v. Hajari Singh (i),held that the 
entry of the pi .intiits' name in the Revenue 
Records raised a conclusive presumption 
in their favour ana accordingly decreed 
the suit. In appeal by the defendants 
two points are raised,— 

1. That no appeal lay to the Court 
below as no question of proprietary right 
was raised within the meaning of section 
177 (e) and the value of the suit was below 
Rs. 100. 

(2) That the Court below should have 
followed the mutation order in preference 
to the actual entry in the papers. 

The first point is governed by the ruling 
in Kalyan Mai v. Samud (2) which has 
been followed in subsequei t cases. There 
the question whether the defendant was a 
tenant or mortgagee of proprietary rights 
was held to amount to a question ot pro¬ 
prietary right. Here the question is whe¬ 
ther the defendants are mortgagees of pro¬ 
prietary right or have 110 right at ail in 

( x ) ?? d - Cas * Il6 J 33 A. 7991 8 A. L. J. 

1025 (P. B.). 

(2) 18 Ind. Cas. 2441 35 A. 157; xi A. h- J . 
I|8 f 


the shate in dispute. The cases are, there¬ 
fore, indistinguishable iu priuciple and, 
following the ruling cited, I hold that an 
appeal lay. 

On the second point the learned District 
Judge is clearly right.. The presumption 
is based on the entry in the records and 
it is impossible to accept an oraer which 
was never carried out in face of the entry 
in the papers which has stood unaltered 
for three years before the suit. The ap¬ 
pellant has produced in this Court a certified 
copy of an order passed by the Collector 
directing the papers to be corrected in 
accordance with the original mutation 
order of 1917. This order was passed on 
9th December 1022 long after the decision 
of the Court below and there is nothing to 
show whether it lias yet been carried out. 
Even, however, if it has been carried out it 
is impossible in face of the ruling in Lach - 
man Prasad v. Shit aha Ktinwar ' (3) 
to give effect to it. in this suit. That ruling 
lays down that where the plaintiff in a 
suit for profits v/as a recorded co-sharer 
at the date of tne institution of the suit, 
his right to a decree will not be taken away 
by an order subsequently passed by the 
Revenue Court removing his name from 
•the khewat even though the decrees based 
on a finding that the original entry was 
wrong. For these reasons I am -unable 
to accept the appeal and I accoidingly 
dismiss it. As the case is one of hardship 
to the appellants, I make no order as to 
costs in this Court. 


2. K. Appeal dismissed . 


(3) 59 Ind. Cas. 639* 43 A. 177; 18 A. I/. J, 
1008; 2 U. P. h- R. (A.) 386, 
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Indian gases.^ 

R. COWiE & CO. 



RANGOON HIGH COURT. 

First Civil Appeal No. 4 o of 1922. 

March 19, 1923. 

Present :~§ir Sydney Robinson, KT., 
Chief Justice, and Mr, Justice May Ounsr. 
BIBBY BROTHERS by their agents 
Messrs. SteelBrothers & Co. Ltd. 
Defendants—Appellants 


versus 

Messrs. CHARGES R. COWIE & Co.— 
Plaintiffs—Respondents. 

Carriage by sea—Bill of Lading—Damage to 
goOJs—Suit for damages—Burden of ptvc.f. 

A HU. of Liding wbi'h stales that the goods 
are stopped w good order and condition is a clean 
niii ot Lading and affords primary evidence that 
the £? 0( * s ' w ken shipped, were not damaged, 
and the burden of proving that the goods were 
damaged before being loaded lies on the ship* 
owners. If the goods are delivered in a damaged 
condition tbe ship-owners are liable for the 
damage in the absence of proof that the goods 
wei c loaded in a damaged condition but in a con¬ 
dition in which the ship-owners could not 
have discovered the damage by an external 
examination. 



The Peter Der Grosse, (1876) 1 P. D. 4141 34 L. 
7491 3 Asp. M. C. 195 , relied on. 


First appeal from the judgment and 
decree of the Orig nal Side of the Chief 
Court of Lower Burma, dated the 12th 

January 1922, in Civil Regular Suit No. 
45S of 1920. 

Mr. Leach, for the Appellants. 

Jfr* P a g e t, for the Respondents. 

JUDGMENT.— Messrs. Cowie & Co. ship¬ 
ped by the SS. “ Derbyshire ” 2,000 
casks of cement uuder a Bill of Lading 
(Exhibit A), the goods being consigned to 
themselves. The Bill of Lading states: 
“ Shipped in good order and condit on 
♦ . . .and to be delivered . . . .in 
like good order and condition . . . 
at the Port of Rangoon . . " It is a clean 
Bill of Lad ng and atfords primary evidence 
that the goods, when shipped, were not 
damaged. On arrival at Rangoon, 355 
of these casks were landed wet and damag¬ 
ed, the cement being sol difiedand unmer¬ 
chantable. It is not denied that they 
were so damaged, nor i s it denied that the 
ship-owners are prima facie liable. It is. 
however, urged that they are at liberty 
to go behind the Bill of Lading and prove, 
if they can, that the goods were damaged 
before being loaded, and they seek to do 
this by show ng that they were not, and 


could not have been, damaged while on 
board. 

I need only refer to the case of The Peter 
Der Grosse (1). That was a casein which 
the Bill of Lading contained in the margin 
the words, 11 Weight, contents, and value 
unknown, " and it was held that the Bill 
of Lading, fairly construed, and giving all 
due weight to the legal effe t ot the mar¬ 
ginal note the resuit was “that apparent¬ 
ly, and so far as met the eye, and exter- 
nally, they *ere placed in good order on 
board this ship. Web, then if that be so 
if the plaintiffs have shown by prima facie 
evidence that, having put these bales and 
bags in good order on board the ship, they 
were taken out in bad order both externally 
and internally, I agree with the observa¬ 
tion which was made that it is not incum¬ 
bent on them to stow either how or when 
the damage w'as done. It is for the defend¬ 
ants to displace tne evidence, which certain¬ 
ly show r s that it did not occur from any 
internal mischief inherent in the feathers 
or the down, arid was not one which had 
any external appeararee when they were 
put 011 uoard the ship.*' 

The question for descisior, therefore, 
is whether these casks, when loaded, were 
already damaged, and the onus of establish 
ing that is on the ship-owners, lhere is 
no evidence, beyond the Bill of Lading 
as to the condition of these casks when load¬ 
ed. They had been loaded tinder the super¬ 
vision of a Mr. Green, who was then the 
Chief Officer of tne ship. On arrival of the 
ship at Rangoon, the captain made a pretest 
before a Notary Public that the ship had 
encountered very heavy weather both in 
tbe Atlantic and in the Mediterranean, 
Tne fact that these casks were da aged 
was known imn ediately and was reined 
immediately. There car be no doubt that 
the agents o* the ship-owners had notice 
that a claim would be made in respect 
of them, and, presumably, they would 
have consulted the Capta n and the ship's 
officers as to wdiat defence there was to 
the claim. Whether they did so or not 
does not appear ; but, on the cia tn be ng 
made, their Counsel stated tnat they could 
not advise on the materials then before 

(I) (1876) 1 P. D. 4141 34 L. T, 7491 3 Asp. 

M C. 195. 
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them whether or not the ship was liable. 
The letter (Exhibit G, dated the 25th March 
1920) does remark that the Captain had 
made a protest, but that he unfortunately 
confined himself to stating that the ship 
had experienced very heavy weather in 
the At]ant c and Mediterranean. On the 
return of trhe vessel after its next voyage 
they wrote in Exhibit H, dated the 7th 
July 1920, that they had had an oppor¬ 
tunity of interviewing the Captain of the 
ship and had ascertained that no damage, 
to the cement had occurred, during ship¬ 
ment, that whatever damage there was 
must have been caused before the cement 
was put 011 board, and that they, therefore, 
repudiated liability. 

The evidence of Mr. Green, who super¬ 
vised the loading of these casks, has not 
been tiken, the reason being that ne had 
since left the service of the ship-owners 
and his wherealiouts were unknown. But 
there is no explanation as to why his evi¬ 
dence was not taken on commission or 
otherwise before he leit the ship-owners* 
ser vi ce. 

It is not suggested that the casks were 
damaged owing to the very heavy weather 
that had been experienced early in the voy¬ 
age ; tnat was not put forward in the fiist 
instance and could not well be put forward 
later. And the suggestion made now is 
that these casks were loaded at Til bur v, 
that they were loaded from barges, which 
have very little free-board ; ana that, as 
the Thames is often rough and choppy, 
it is possible that, in br nging them to the 
ship, the barges shipped salt-water which 
caused the damage which now exists. 

It is said by the Captain that casks which 
have been thus wetted would dry very 
quickly in a dry atmosphere, and that they 
would show no external marks of having 
been wetted if not loaded very shortly after 
arr val at the ship, and it is suggestea that 
had they been damaged in this way, they 
m ght thus have easily been accepted 
as “in good order and condition. ” 

So far as this suggestion is concerned, 
it is to be noted that this is 
little more than a suggestion. It is 
only a bare pos ibliity. There is no 
proof that the casks met with any rough 
weather in the Thames ot that the barges 


shipped, water, and it must remain a mere 
suggestion and cannot amount to proof 
of any sort that these casks were damaged 
in thi s way before being loaded. 

There is evidence, no doubt, that the hold 
of the ship in which these casks had beer 
stowed was perfectly dry on the arr val 
of the ship at Rangoon ; and, further, 
that there was a considerable quantity 
of powdered cement lying perfectly d ry 
at the bottom of the hold. There is evi¬ 
dence that the hold was tested regularly 
and in the ordinary course, and that no 
report was made that there was any water 
in it. The paper ins de the casks was 
chemically tested and was found to have 
been wetted by salt-water. It is not even 
shown to any degree of certainty in what 
part of the hold and in what manner, these 
casks were leaded. It is said that they were 
in a compartment by themselves, separated 
from the rest of the hold by the casing of 
the engine shalt, and it may be accepted 
as proved that the damaged ca:ks were 
in the two bottom tiers ; the whole consign¬ 
ment beii g stowed in five ti rs. But it is 
not all the casks in the two bottom tiers 
that are damaged, and it is net shown 
what was the position of the damaged casks 
in these two lower tiers. 

There is no quest on, and the evidence 
for the ship owneis themselves shows, that 
when the casks were taken out, they'were 
stained , that stain ng was obvious ; that 
anybody ccuid see the staining looking 
at the casks ; and that the stains were 
damp stains ; and, in writing to the ship¬ 
owners, Mr. Mathew described the cement 
as “landed externally wet. " The sugges¬ 
tion is that having been wetted before 
being loaded, these casks would begin 
sweating when unloaded in the damp 
atmosphere of Rangoon. They w'ere landed 
in February. 

It is suggested that it was the casks near 

the top of the barges that were damaged 

and the fact that these topmost casks would 
be stowed at the bottom of the hold, and 
that the two last tiers alone contained 
damaged casks, supports the suggest on 
that they were wetted while in the barges 
Mr. Russell. Marine Surveyor, in his Sur¬ 
vey Report stated that the casks were 
all more 01 le s damaged with wat*r, and 
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the Survey Report by Lloyd’s Agents 
is to the effect that the casks weie all 
more or less outwarldy damaged, apparently 
by water. 

Consider ng, therefore, the evidence as 
a whole, we are unable to find that the slii p- 
pwners have discharged the burden that was 
on them. In-our opnion, the evidence 
merely sets up theories which do not dis¬ 
place the onus. The ship had encountered 
very bad weather and, on the face of the 
clean Bill of Ladng and the total absence 
of any evidence as to the condition of 
the casks when loaded, we do not think 
that the suggestions put forward amount 
to any proof that the casks were 
loaded in a damaged condition, but in a 
condition wnich the sihp-owners could 
not have, discovered by any external 
examination. 

The decree of the Court below will be 
confirmed, and th s appeal must stand 
dismissed with costs throughout. 

z. k. Appeal dismissed. 


v> 


ALLAHABAD HIGH COURT, 

Civn, Revision No. 54 of 1923. 

June 19, 1923. 

P esent: —Mr. Justice Daniels. 
MITHTJ LAL and another — 
Pla’ntiffs—Applicants 

versus 

Rl LAL-Defendant- Opposite Party. 

Oatns Act (X of 1873), ss. 8, 9— Agreement 
\cabide by oath of opponent, validity of—Ordinary 
oath — Court, whether can go behind agreement — 
Revision. 

An agreement by a defendant in a suit to abide 
by the oath of one of the plaintiffs is binding, 
and the fact that the oath to be taken is in the 
ordinary form and is not specifically covered by 
sections 8 and 9 of the Oaths Act does not affect 
its validity, fp. 918, col. 2.] 

Muhammad Asehar Ali Khan v. Muhammad 
Imtiaz AU, A.W, N. (1898) 200, Kesho Ram v. 
Pcare Lai .71 Ind. Cafl. 761? 21 A. L. J. 2091 
(i 9 2 3 ) A. I. R,(A.) 443, followed. 

°, n a P r °-note, the defendant agreed 
to abide by the oath of one of the plaintiffs. - The 
required oath was taken and, on the basis of 
this evidence the Munsif decreed the suit. 
On appeal the District Judge remanded the case 
for further evidence on the facts t 




« that th * putrict Judge acted illegally 
and with material irregularity in entering into 
evidente on the question of consideration and in 
setting aside the decree of the Munsif. Tp. 910. 
col. 1.] y -* 

Civil revision from an order of the 
Additional District Judge, Aligarh, dated 
the 3rd January 1923. 

Mr. Parma Lai , for the Applicant. 

N. C.Vuish, for the Opposite Party. 

JUDGMENT, —This is an application for 
revision under the following circumstances. 
The suit was one on a pro-note. In the 
course of the suit defendant agreed to abide 
by the oath of ore of the plaintiffs Mithu 
Lai. On a subsequent date, before the oath 
could be administered, lie wished to with¬ 
draw from liis application on the ground 
that Mithu Lai had been won over by the 
other plaintiff, his son, to swear a false 
oath. A witness was put in to prove this 
fact, but both the Courts below have con¬ 
curred In rejecting his evidence as false. 
The plaintiff, Mithu Lai, took the required 
oath and on the basis of his evidence the 
learned Munsif decreed the suit. The de¬ 
fendant appealed to the District Judge. 
The District Judge agreed with the Munsif 
as to the worthlessness of the evidence of 
collusion but remanded the case to the 
Mu.sif to take further evidence on the 
facts. O11 the basis of this evidence the 
learned Judge came to the conclusion 


that in reality there was no consideration 
for the pro-note and that the statement 
made by Mithu Lai on oath was fatse. 
From this he came to conclusion that 
there must have been collusion between 
tlie two plaintiffs. Such a procedure on 
the part of the District Judge cannot be 
supported. It has the effect of entirely 
nullifying the agreement made by the 
defendant to abide by Mithu Lai s oath. 
The oath t j be taken was in ti e ordinary 
form and may not be spee fh al-y covered 
by sections 8 and 9 of the Oaths Act. 'I here 
is authority of this Couit in the cases of 
Muhammad Asghar Ali Khan v.Mi.hammad 
Imtiaz Ali (j) and Kesho Ram v. Peare Lai 
(2), that this does not affect the validity of 
the agreement. If the Court, notwithstand¬ 
ing such an agreement, is to be at 
libeity to enter into evidence ns to the 


(1) A W. N. (1898) 200. ; • , ' . 

(2) 71 Jed. Cas. 761121 A. T<. Ji 2 C 9 J ( I 9 2 3 ) 
Ai I« R# (A*) 443* 
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truth or falsehood of the statement 
made, the effect in substance is to 
w pe out the agreement altogether; it 
might not as well have b^en entered 
into. When a party agrees to ab de by the 
oath of the other party cr o* any 
particular witness he clearly takes the 
risk of the witness swearing falsely. What 
he says in effect is, “ Whatever this witness 
states on oath I am prepared to accept 
as true and to have the case decided on the 
basis of it. ” The Court below has in this 
case acted illegally and with material 
irregularity in entering into evidence on 
the question of consideration and in setting 
aside the decree of the Munsif. I according¬ 
ly allow the present application and setting 
aside the decree ot the learned District 
Judge restore the decree of the Munsif, 
Under the special circumstances of the 
case, I make no order as to costs in this 
Court. 

Application allotted. 

K. S. D.- & W. C. A. 


RANGOON HIGH COURT. 

First Civil Appeal No. 112 of 1922. 

April 4, 1923. 

Presents —Sir Sydney Robinson, Kt., Chief 
Justice, and Mr. Justice Bea^ey. 

OFFICIAL ASSIGNEE— Api ellant 

versus 

MOHAMED E. NAIKWARAH— 

Respondent. 

Presidency Towns Insolvency Act (III of 
1909), s. 52 (2) (c), applicability of — Goods in posses¬ 
sion of insolvent—Consent of true owner, withdrawal 
of—Equitable mortgagee, whether true owner. 

The pertinent words of section 52 (2) (c) of the 
Pre idency Towns Insolvency Act are " by the 
consent and permission ot the true owner. '* 
So long as the reputed owner is in possession 
with that consent and permission, and if he is 
so at the time of his insolvency, the goods will 
pas to the Official Assignee for the benefit of all 
the creditors o the insolvent. But if, prior to 
the insolvency, the true owner withdraws that 
consent and communicates that witldnwal to 
the insolvtnt, the goods cai. no longer be said 
to be in the possess on, order, or dispo iticn of 
the eputed owner so as to pa?9 them to the 
Official As ignee. [p. 921, col. 2.3 


If the true owner bona fide demands possession 
of the goods from the reputed owner, before the 
latter's insolvency, with a view to taking posses¬ 
sion of the goods, though from no fault of his 
own he fails to get it, the goods are no longeria 
the posse sion of the insolvent with his consent. 
But a mere intention to demand the goeds and to 
get possession of them is not sufficient, there 
must be a demand communicated to the insolvent, 
[p. 920, col. 2.] 

(Indian and English Authorities discussed). 

An equitable mortgagee of goods is the “true 
owner" of the goods within the meaning of 
section 52 (2) (c) of the Presidency Towns Insob 
vency Act. [p. 921, col. 2.] 

Ex parte Union Bank of Manchester, In re 
Jackson, (1871 ) 12 Eq. 354; 40 L. J. Bk. 37; 24 
L. T. 951; 19 \V. R. 872. relied on. ’ 

First civil appeal against the judgment 
aud decree of the late Chief Court 01 Lower 
Burma, passed in its Original Jurisdiction, 

Mr. Das, for the Appellant. 

Mr. Leach , for the Respondent. 

JUDGMENT. 

Rebinson, C. J, - The present appeal deals 
with the right interpretation of section 52; 
(2) (c), of the Presidency Towns Insolvency 
Act. By this clause, there are included 
in the property of the insol vert “ all goods 
being at. the commencement of the insol¬ 
vency in the possession, order or disposi¬ 
tion ot the insolvent, in his trade or business 
by the consent and permission of the true 
owner, under such circumstances that he 
is the reputed owner thereof. " 


It is not contested before us that the 
insolvent is rot to be regarded as 1 lie 
reputed owner cf these goods, nor that the 
respondent must not be regarded as the true 
owner of them. The question that is 
argued before us is whether, in fact, these 
particular goods were in the possession, 
orcer, or disposition of the insolvent by the 
consent ana permission of the true owner 
at the time the termer was adjudicated 
insolvent. 


The question is, whether, by making a 
demand for possession c> the goods which 
was refused, and in particular by the letter 
of the 7th of June 1921, these goods did 
not cease to be in the possession, urder, 
or disposition of the insolvent with the 
consent of the true owner. 

We have been referred to a large number 
of Erglish Authorities, but it is only 
necessary tc deal with those which relate 
to goods. In Smith v. Topping (1) the 

(1) (1833) no B. R. 939; 5 B. Sc Ad. 6741 2 N. 

& M. 4211 3 L. J. (N, s.) K. B. 47139 R. R. Gift 
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plaint ff was the true owner of three pipes 
ana three hogsheads of wine. This wine had 
been deposited by the plain tiff in the cellars 
of the bankrupt and had remained in his 
possession as the reputed owner with the 
consent and permission of the plaintiff, 
the true owner. Hearing that the insolvent 
was in difficulties, the plaintiff's clerk went 
to the respondent's house and demanded 
the wine. The insolvent was at the time 
absent, but later in the day, the clerk 
made a further demand from the insolvent 
himself. The insolvent refused to give 
possess on of the wine, and on the follow¬ 
ing day, he committed an act of bank¬ 
ruptcy. It was held that his demand for 
possession was sufficient to establish chat 
thereafter the wine did not remain in the 
possession of the reputed owner by the con¬ 
sent and perm ssion of the true owner. In 
In re Eslick, Ex parte Phillips (2), Eslick 
carr ed on business in Dean Street and 
resided in Seymour Street. He executed a 
bill of sale of his stock-in-trade in his shop 
and his furnituie in his dwelling house 
to secure a debt. An agent of the bill- 
of-sale holder took possess on of the stock- 
in-trade just before tne debtor filed a liqui¬ 
dation pet tion, but he did not take posses¬ 
sion of the furniture until after he had 
rece Ved notice of the filing of the petition. 
It was held that the taking possession 
oi the stock-in-trade was sufficient to show 
that the consent ot the true owner to the 
furniture rerna ning in the possession of 
the reputed owner had been withdrawn, 
and that, thereiore, the property was not 
part of the property ot the insol¬ 
vent. In Ex parle Ward , In re Co.iston 
(3), one W bought from C whisky 
in bond, to remain in bond to C's 
order rent-free for twelve months, after 
which warehouse rent was to be paid. The 
whisky lay to C’s order at a dock warehouse. 
On the 19th of February 1872, W wrote 
to C d rectirg him to forward a specified 
hogshead of the whisky, and enclosing a 
cheque of sufficient amount to pay duty 
and clear the whisky. On the 26th C filed 
a pet tion for liquidation, ha\ing retained 
the cheque, without paying the duty or 


(2) (*877) 4 Ch. D. 4961 46 h . J. Bk. 3°: 33 
Iy. T. 9 I 2 | 25 W. R. 231 

(3) (1*73) 8 Ch. 1441 42 U . J. lik. 171 27 Iy. T. 
5021 n W. R* itj. 


in any way complying with W’s directions. 
In the course oi the j udgment, Sir G. Mellisli, 
C. J., said: “The question then is, was it 
at the time of the bankruptcy within the 
order and dsposition of the bankrupts 
with the consent of the true owner ? It is 
clear law, as laid down in Smith v. Topping 
(1) and other cases, that if the true owner 
bona fide demands possession with a view 
of taking possession before the bankruptcy, 
though from no fault ot his own he fails to 
get it, the goods are not within the posses¬ 
sion of the bankrupt with his consent." 
Ir Brewin v. Short (4) it was held that a 
mere intention to demano the goods and to 
get possession of them is not sufficient. 
But if, before the date of the fiat, and before 
notice of an act of bankruptcy, the true 
owier had bona fide demanded possession 
of the goods ana communicated with the 
bankrupt, he had done that w'hich would 
show that the goods did not remain in the 
bankrupt's possession, order, or disposition, 
with his consent and permission. 

The provisions of the English Bankruptcy 
Eaw are verbatim the same as the section 
with which we have to deal. Wc have 
been referied to certain Indian rulings, 
and it has been argued that the reason 
for this provision of the Bankruptcy Law 
is that, where a man allows another to be 
in possess on of his property, so that he 
would be regarded as the owner thereof, 
and thereby enables him to obtain credit, he 
must bear the loss of his property in favour 
of those who have been led to give the 
insolvent credit. And it is urged that a 
mere letter of demand which would be 
known to no one but the true owner and 
the reputed owner, is not sufficient to justify 
the true owner retaining his property and 
depriving those who have l»een led to give 
credit on the strength of the reputed owner¬ 
ship of the benefits of the proceeds thereof. 
In In re Murray (5) the facts were very 
different to those in the case before us. 
No reference was made to these English 
Authorities, but the case is clearly dis¬ 
tinguishable in that it was held that the 


(4) (1853) 1x9 8. R. r 5 HI & BI.227J 24 
T, J . Q. B. 297: r Jnr. (n.S.) 7981 103 R. R.450. 

(5) 3 C. 58; 2 Ind. Jur. 255; x Ind. Dec. (N. 9 .) 

639 . 
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imoivent: there was not only the reputed credit thereby he will be estopped fr< m 
but also the real owner ot the chattels in asserting his substantial interest or owner- 
question. This provision of the law, ship in the property as against the Official 
thereiore, could not apply. But, in any Assignee. And, further, that ;i aebt is 
case, I must say, with the greatest taken out of the order and disposition of an 
respect that I should hesitate, without insolvent if a suit be brought to en orce 
much further consideration, in agreeing a charge upon the debt prior to his 
with this derision, in view of what adjudication. 

is undoubtedly the interpretation placed The Indian Authorities, therefore are 
upon this provision of law by the Courts not of great assistance in the decision of 
^ ,T he fac - s in In the matt** oj the present appeal. That an equitabc 

T. H. Marshall (6; were also entirely difter- mortgagee is the true owner to the extent 
ent. That decision proceeded merely on of his interest was laid down in 
the ground that the property was in the Ex parte Union Bank of Manchester 
order and disposition of the insolvent; In re Jackson (9). In /» re Eslick 
and that it would be unjust to apply the Ex parte Phillips (2} it was pointed 
proceeds of these goods to satisfy the assign- out that the pertinent words of the 
meat to Mr. Buleau, which, he himself section are " by the consent and permission 
says, was kept secret. In In the waiter of of the true owner, * So Jong as the reputed 
Ambrose Summers(y), where a letter of hypo- owner zs iu possession with that consent 
thecation, very similar to Exhibit. A in the and permission, and if he is so at the time 
present case, had been executed but without of the insolvency, the goods will pass to 
hypothecating anv future goods that m ght the Official Assignee for.tne benefit of all 
be bought, the true owner actually attempt- the creditors. But if, prior to the insolvency 
ed to take possession of the goods but was the true owner withdraws that consent 
resisted by the insolvent ; he then placed aad communicates that withdrawal to the 
durwans at the entrance of the insolvent's insolvent, the goods can no longer be said 
business premises. And it was held that to be in the possession, order, or disposition 
enough was done to show that the business °* the reputed owner so as to pass them 
or stock-in-trade of the insolvent was not the Official Assignee, 
in the order and disposition of the insolvent In the present case, the consent which 
at the date ot his insolvency with the consent had originally been given was expressly 
of the true owner. It was further held withdrawal, and a suit had been filed before 
that the charge could ono r take effect upon the insolvency or simultaneously with it. 
the existing assets of the business at the A,l(1 ° ?1 the authorities reierred to above* 
time it was made. I am clearly of opinion, that it must be 

The action by the true owner in this case held that section 52 (2) ( c) does not apply 
was certainly more than that taken by the to tIie rase. 

true owner in the appeal before us, but in Tlie decision of the Court below was 
other respects the authority todows the correct and must be con firmed, and this 
English decisions. appeal is dismissed with costs throughout. 

In Puninthavelu Mudaliar v. B ha shy am Beasley, J.— 1 concur. 

Ayyangar (8) it was held, that a charge* z - K * Ap teal dismissed 

holder is as much the substantial owner T £! T# ( * 87 ii ?? 3541 40 b. J. Bk, 57 , *4*. 

ot, and has as substantial an interest in, the * 95 1 9 W * R * 8724 
goods and chattels as a mortgagee there¬ 
of, and that it, either allows the mortgagor 
or the person creating the charge to remain 
in possession, under circumstances which 
will lead to bis. being the reputed owner 
and to his being enabled to command 
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SRI RAM V . MANI RAM. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal ho. 154 of 1922. 

May 3, 1923. 

Present: —-Mr. Justice Kmhoiya Lai. 
SRI RAM and others—Defendants 

—Appellants 

versus 

MANl RAM and others—Plaintiffs 

—Respondents. 

Easements Act ( V of 1882), s. 15— Easement, 
tight of t hoiv established—Alternative claims of 
ownership and easement, whether maintainable 
— Pleadings. 

The enjoyment necessary to qualify for a rignt 
of easement, is different from actual user. [p. 
923, col. 1.] 

Koylash Chunder Ghose v. Sonatun Chung 
Barooie, 7 C. 132 at p. 135; 4 Shorne L. R. *441 « 
C. L.R. 2811 5 Ind. Jur. 642; 3 Ind. Dec. (n.s.) 
635, relied cn. 

In order to establish a right to an ease¬ 
ment, the enjoyment of it must continue for 
20 years! but in the case of discontinuous ease¬ 
ments, this does not mean that the actual user 
is to continue for the whole period of 20 years, 
[p. 923, col. 1 'J 

Budhu Mandat v. Maliat Mandat, 30 C.1077, 
Ghasiram Mondat v. Asirbad Mahto, 9 Ind. Cas 
69; 13 C. L. J. 670: 15 C. W. N. 259, relied on. 

Hollins v. Verney, (1884) 13 Q. B. D. 304; 53 

L. J. Q. B. 430j 51 L.T, 7535 33 W. R. 5 i 4 1 J- 

580, distinguished. 

A suit is not liable to be dismissed because 
the plaintiff claims, in the alternative, over the 
same plot of land both rights of ownership and 
of easement, [p. 923, col. 2.1 

Narendra NathBaranv. Abhoy Charan Chatio - 
padhya, 34 C. 51? 4 C. L- J. 437 *. “ C.W.N.20] 

1 M. L. T. 3^4 (F. B *)» followed. 

Second appeal from a decree of the 
District Judge, Meerut, dated the 1st 
December 1921. 

Mr. Hamid Hasan , for the Appellants. 

Mr. S. D. Slnha, for the Respondents. 

JUDGMENT.— The question for con¬ 
sideration in this appeal is whether the 
plaintiffs have acquired by prescription a 
right to irrigate from the wells in dispute. 
Their allegation was tha t the wells in ques¬ 
tion had been constructed by the defend¬ 
ants jointly with them but they failed to 
prove that they had contributed to the 
expenses of the construction of those wells. 
The Courts below found that they have been 
irrigating certain fields from those wells 
partly from 1304 and partly from 1307 
Fasli, that is, for a period of twenty years 
prior to the suit, whenever irrigation was 
needed, and that they had acquired 
a prescriptive right to irrigate those fields 


(1923 

‘.rom those wells. It is urged on behalf of 
the defen da nts-a ppellants, that the plaintiff 
ought not to have been granted any relief 
on a ground not set up on the plaint and that 
the evidence adduced was insufficient 
to establish that there was a continued 
enjoyment for twenty years prior to the 
suit. In the plaint, the allegation put 
down by the plaintiff undoubtedly was 
that they were the joint owners of the wells 
in question, but they had also mentioned 
that they had all along irrigated the plots 
owned and possessed by them from the wells 
in dispute since the time of their cons¬ 
truction without any obstruction orinter- 
f erence on the p irt of any of the defendants. 
They referred in support of their statement 
to the entries in the Revenue Records where¬ 
in the said enjoyment of the right of irri¬ 
gation is said to have been noted. They 
further averred that they had legally acquir¬ 
ed a right of irrigation from the wells 
aforesaid. Their suit was thus based 
practically on two different gounds, 
of which only the latter found favour 
with the Courts below. As observed in 
Narendra Nath Barari v. Abhoy Charan 
Chattopadhya (1), a suit is not liable to be 
dismissed because the plaintiff claims in 
the alternative over the same plot of land 
both rights of ow nership and of easement. 

As regards the period during which 
the right of irrigation has teen en¬ 
joyed a statement was prepared by the 
Trial Court showing that . certain 
plots enjoyed the benefits of irrigation 
from 1304 and 1307 Fasli. The Revenue 
Records for all the subsequent years were 
not filed; but from the entries made in such 
records of which copies were filed. The 
Courts below came to the conclusion that 
the rights of irrigation was enjoyed with¬ 
out any interruption or obstruction for 
the requisite period. The lower Appellate 
Court observed that it was not shown that 
if there were any temporary cessation, 
it was due to any action on the part of the 
defendants, and that it may well be that 
omission to take water may have been due 
to the fact that there may have been no 
need for it. Explanation II of section 15 


(x) 34 C. 5114 C. L. J» 4371 II C. W. N, 201 S 

M, L* T. 364 (F. B.), 
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of the Indian Easements Act of 1882, 
lays down that nothing is an interruption 
within the meaning of that section unless 
there is an actual cessation of the enjoy¬ 
ment by reason of an obstruction by the act 
of some person other than the claimant. 
As held in Koylash Chunder Ghose 
v.. Sonatuu Chung Bc.rooie (2) the 
enjoyment necessary to qualify for 
a right of easement is some- thing 
very different from actual user. In 
order to establish a right to an ease¬ 
ment the enjoyment of it must continue 
for twenty years; but in the case of discon¬ 
tinuous easements, this does not mean that 
the actual user is to continue for the whole 
period of twenty years. On the contrary, 
there may be days and weeks and months, 
during which the right may not be exer¬ 
cised at all, and yet during all those days 
and weeks and months, the person claim¬ 
ing the right may have been in full en¬ 
joyment of it, when necessary. In 
Budhu Mandal v. Malial Mandal (3) 
it was similarly held that an easement 
may be established in respect of 
a right to cause river water to flow 
across the servient tenement on to the 
dominant tenement for the purpose of irri¬ 
gation by means of embankments erect¬ 
ed on the dominant tenement. It is imma¬ 
terial whether the exercise of the right 
was continuous, provided it was excer- 
eised for the statutory period, during 
seasons of draught, when it could be taken 
advantige of. In Ghasiram Mondal v. 
Asirbad Mahto (4) it was similarly held 
that if the water of a tank was always 
used for irrigating the defendants' lands 
and there was a user by the defendants 
whenever it was necessary for a period of 
more than twenty years, the right to 
irrigate from the tenk would be deemed 
to have been substantially enjoyed for the 
requisite period. 

The decision in Hollins v. Verney (5) 
is not applicable, because there the question 
rela ted to a right of way and there was evi- 
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q I 2 )_ 7 c. 132 at p. 1355 4 Siiome b. R. 1441 
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(3) 30 C. 1077. 
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dence to show that between certain inter- 
-Jsthe way was occasionally stopped up. 

Tlie defendant have failed to show that 
there has been an actual interruption in 
the exercise of_ Ihe right of irrigation or 

that the plots in dispute were during cer- 
ain years irrigated from other sources. 
Ihere may have been no irrigation because 
ol excessive rainfall or because of the land 
in question having been allowed to be fal¬ 
low in certain yeras. In any case, in t] e 
absence of any proof of interruptsn, the 
plaintiffs a.re entitled to a prescriptive 
right to irrigate their lands from the wells 
in question, as they have been doing since 
1304 and 1307 Fasli. The appeal, there¬ 
fore, fails and is dismissed with costs. 

Appeal dismissed . 

M. A. A. 
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PATNA HIGH COURT. 

Civib Revision No. 152 cf IQ23, 

„ J uJ y 3 , 19*3. 

Foster. 

JUG AT, KESHWAR-BHObANATH 
—Petitioners 

versus 

KISHORI lal-behari eae- 

Opoposjte Party. 

Ac j ^ T n x °/ l872 )' 5 - 1 19 —Order for 
specified goods—Portion of goods delivered to 

thn»„ nt r'- Sec P nd consignment containing more 
than remaining Portion-Defendant, whether justi¬ 
fied in refusing to take delivery. 3 

Plaintiff sued for recovery of money due on a 
balance of account in respect of the price of 
oil-cake st,ppl,cd to defendant. It was^leaded 
that the agreement was for the sale of 560 bags 

//Wtf, (1) that the contract was governed hv 

‘ he Cf f tract ««a the defendant 

nmtafneTmort th efUS IS g 3 consi g n «nent which 
/Vw? * th , an the or dered goods t 

(2) that a second offer made by the plaintiff's 

?he a pa C rUes.’ 10t ,Ker the ri « hts ««■* ».SSS«Vl 

Civil revision from an order of the Sub¬ 
ordinate Judge; Patna, dated the ittli 
■February 1923. y 
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Messrs. G. S. Prasad and T. N. Safari, 
for the Petitioners. 

Mr. S. Dayal, for the Opposite Party. 

JUDGMENT. —This was a small cause 
tried by the Subordinate Judge of Patna. 
The plaintiff sued for recovery of money 
due on the balance of an account in respect 
of the price of oil-cake supplied to the 
defendant by the plaintiff. Ihe defend¬ 
ant's answer was, that he ban refused the 
oil-cake on several grounds, one of which 
was, that the agreement having been for 
the sale of 500 bags of oil*cake, ana 250 
bags having been already sent to and 
received by the defendant, the defendant 
had the legal right to refuse a second 
consignment which was not of 250 bags, 
but of 2Q0 bags. The defence has been 
accepted and the suit has been dismissed, 
the plaintiff has come in revision anc it 
is urged on his behal( that the Court entirely 
misunderstood the terms of the contract 
between the parties. Tn my opinion, the 
meaning of the contract could have been 
reasonaoly construed in more than one 
manner though of course only one can 
be correct, i lie construction put upon 
the contract by the learned Subordinate 
Judge was a reasonable construction based 
upon the correspondence which passed 
between the parties, having found the 
contract to be for 500 bags the Court had 
the right to apply the terms of section 119 
of tlie Indian Contract Act, which was 
the defence taken by the defendant. 

It is urged further that a witness who was 
examined on commission gave some evi¬ 
dence which, if accepted, would have 
altered the decision. That witness deposed 
that the plaintiff's agent came to the place 
to which the oil-cake haa been consigned, 
and took delivery after the defendants 
hf d refused it and thereupon the pk intiff’s 
agent offered to reduce the consignment 
to 250 bags. I am not persuaded, that his 
evidence lias been overlooker* and in any 
case Ido not see how a secoi c» offer made 
by the plaintiff’s agent could have altered 
the rights and liabilities of the parties. 
The petition is dismissed with costs. Hear¬ 
ing fee two gold mohurs. 

Petition dismissed. 

W. C. A. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1773 of 1921. 

May 16, 1923. 

Present: —Mr. Justice Ryves and 
Mr. Justice Daniels. 

Bxbu KESHO DASS— Defendant— 

Appellant 
versus 

HANUMAN PANDAY and another— 
Plaintiffs—Respondents. 

Agfa Tenancy Act (II of 1901), ss. 4, 158— 
" Land,” meaning of—Proprietary rights , whether 
can he acquired in groves. 

"Land," as defined in section 4 of the Tenancy 
Act, is limited to land which is let or held for 
agricultural purposes, and does not include areas 
covered by groves, [p.925, col 1.] 

Kesho Parsad Singh v. Sheopargash Ojha,6 4 Ind. 
Cas. 248; 19 A. L. J. 749; 44 A. 19; 3 U. P. L. R. 
(A.) 117; (1922) A. I. R. (A.) 301 (P. B.), followed. 

Section 158 of the Tenancy Act has not appli¬ 
cation to groves, and proprietary rights therein 
cannot be acquired. 

Second appeal from a decree of the Dis¬ 
trict Judge, Ghazipur, dated tl.e 13th 
of June 1921. 

Mr. Harendra Krishna Mukerji , for the 
Appellant. 

Mr. Haribxns Sahxi, for the Respondents. 
JUDGMENT. —This was a suit under sec¬ 
tion 158 of the Tenancy Act for a decla¬ 
ration that the plaintiffs had acquired un¬ 
der-proprietary rights under that section 
on the ground that the land in suit had 
been held rent-free for over 50 years and 
by two successors of the original grantee. 
The suit has been decreed by both the 
Courts below. The land is admittedly co¬ 
vered by a grove and the contention of the 
appellant is that Chapter X of the zigra 
Tenancy Act in which section 15& occurs 

does not apply to groves. 

The land in suit is said to have been 
granted to the predecessor of the plaintiffs 
under a written danpatra about 100 
years ago. Both the Courts have found 
that the grant is genuine. The terms on 
the grant are re-produced ^ paragraph 
1 of the plaint. They give the grantee 
the right either to use the land for culti¬ 
vation or to plant it with a grove. The 
grantee did in fact plant a grove on it. 
Both in the plaint and the written state¬ 
ment the land is described as grove and the 
finding of the Court below is that the, land 
is admittedly grove land and has teen held 
as such from the time ot the last revision 
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of) ecords, which was between 30 and 40 
years ago. 

Land as defined in section 4 of the Te¬ 
nancy Act is limited to land which is let 
or held for agricultural purposes, and it 
has been held in several decisions of this 
Court that this definition does not include 
areas occupied by groves. It is unneces¬ 
sary to refer to the earlier decisions as 
the question has been finally set at rest 
by the Full Bench decision in Kesho Prasad 
Singh v. Sheo Pargash Ojha (1). 

The learned District Judge gets out of 
this difficulty very summarily. He says 
that the land was not let to be turned into a 
grove but was let for agricultural purposes 
and, therefore, it is '•land/' It is difficult 
to see how the learned Judge could say 
this in face of the express terms of the title- 
deed which is the basis of the plaintiffs’ 
claim and of the plaintiffs’ own admission 
in paragraph 1 of the plaint. But even if it 
had been correct it would not dispose of the 
case. As soon as the zemindar allowed the 
grantee to convert the land into grove it 
would cease to be land held for agri¬ 
cultural purposes within the meaning of 

the definition. But assuming that we 
hold that on the pleadings and the 
plaintiffs* title-deed it was not open 
to the District Judge to come to this find¬ 
ing , the respondents are prepared to support 
the decree on the ground that the restrict¬ 
ed definition of“land”contained inthepre- 
sent law was not to be found in the Rent 
Act of 188x. Under that • ct "land” 
included groves. They rely on section 30 
of that Act and contend that they had ac- 

? uired under-proprietary right under clause 
i) before the present Tenancy Act came 
into force. This is a new case put forward 
for the first time in second appeal and 
the answer to it is that in order to succeed 
under section 30 (d) of the Rent Act of 
1881 it was necessary for the plaintiffs 
to show that the land had been held rent- 
free and by at least two successors to the 
original grantee for 50 years prior to the 
22nd December 1873. It has not been found 
by either Courts that this was the case and 
we have not been referred to any evidence 


( x ) 64 Ind. Caa. 2481 19 A. h. J. 7491 
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on which such a finding could be based. 
We think, therefore, that the appeal rr.ust 
succeed and it is not necessary to go into 
the further point urged by the appellant 
that even on the finding of the Court be¬ 
low the land is not really held rent-free. It 
is no doubt shown in the papers as grove 
not assessed to rent ( bila lagani) but it is 
also found by the Court below that accord¬ 
ing to the wajib-ul-arz all groves not assess¬ 
ed to rent pay half their produce to the pro¬ 
prietor. There is on the record a judgment 
of thisCourtin Civil Revision No.31 of 1912 
between the defendant and the father ol the 
plaintins upholding a decree in favour 
of the former for a claim to produce of the 
grove by way of rent. 

We allow the appeal and setting aside the 
decree of the Court below dismiss the suit 
with costs in all Courts. 

Appeal allowed. 

M. a. a. & W; c. A. 
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CALCUTTA HIGH COURT. 

Appeal from Original Order No. 368 

of 1920. 

April 6, 1922. 

Present;’— Mr. Justice Cuming and Mr. 

Justice Panton. 

KRISHNADAS ACHARJEE CHOW- 

DHURY AND OTHERS—PLAINTIFFS— 

Appellants 

versus 

SAMSAN AI,I SHEIKH and others— 
Dei en dantjb—Rf.spon bi* nts. 

Appeal, competency of—Order of Special Judge 
refusing to set aside abatement of an appeal—Bengal 
Tenancy Act ( V 11 / of 1885), ss. 105,109 A. 

An appeul iiee to the High Court from an order 
of a Special Judge refusing to set aside the abate¬ 
ment of an appeal pending before him and arising 
out.ofosuit under section 105 of the Bengal 
Tenancy Act. 

Appeal against an order of the Special 
Judge, Mymensingh, dated tlie 13th 
August, 1920. 

Bubus Jogesh Chnndra Roy and Prokash 
Chutider Majumdar, for the Appellants. 

Babu Ramendra Mohan Majumdar, for 
the Respondent*. 



9*6 INDIAN CASES. 

KRISHNADAS ACHARJEJ3 CHOWDHURY V. SAMSAN AU S9EIKH. 



JUDGMENT.—A preliminary objection 
was made that no appeal lies to this Court. 
The argument put forward was that tlvs 
is an order passed by the Special Judge. 
The only section which applies to appeals 
from Special Judge is section 109A of the 
Bengal Tenancy Act, and that as section 109A 
applies only to appeals from appellate 
orders, and as this is not an appeal from 
appellate order but from an order no 
appeallies; and in support of this 
contention he has relied on the rulings in 
Mothur Chandra Majumdar v. Tara Sun¬ 
fair Ghose (1), and Mathura Nath Roy v. 
Basanta Kumar Chakravarti (2). As 
against this the appellaut has relied 
upon the ruling in Manmotha Nath Dcy v. 
Gadadhar Manna (3). This latter case is 
similar in many respects to the present 
case. In view oi this authority we are 
of opinion that the appeal does lie in 
the present case. 

This is an appeal from an order refusing 
to set aside the abatement of an appeal. 
The facts appear to be these. The plaintiffs, 
who are the appella ts before this Court, 
brought a suit under section 105 of the 
Bengal Tenancy Act before the Assistant 
Settlement Officer. This suit was dismissed 
and the plaintiffs appealed to the 
Special Judge. While the appeal was 
pending on the 15th May the Pleader 
for the respondents Nos. 22 and 25 informed 
the Court that the respondent No. 1 had 
died in the month of Pous and respondent 
No. 5 died in the month of Aghran. On 
the 15th June the appellants put in an 
application for substitution of certain per¬ 
sons in the place of respondent No. x and 
respondent No. 5 and the learned Special 
Judge passed the following order: “No. 

5 died in Aghran last ; six months having 
elapsed the appeal abates in respect of 
respondent No. 5. Respondent No. 1 was 
reported to have died in Pous last. Subs¬ 
titution be made in his place." Against 
the order of abatement in the case of res¬ 
pondent No. 5 the appellants moved the 
Special Judge and the Special Judge 
passed the following order on the 13th 


August 1920: “Heard the Pleaders. It 
is argued that appellant had sufficient 
ground under section 5 of the limitation 
Act for not substituting the respondent. 
But I find in fact that they let two dates 
fixed for hearing pass after they had been 
informed of the death before they attempt¬ 
ed to make the substitution. The applica¬ 
tion is rejected." 

We think on looking at the facts 
of the case that the order of abate¬ 
ment was improperly made and the 
learned Special Judge should have 
granted the application to set aside 
the order of abatement. There was no 
material before the Court to justify the 
Court in holding that the appeal had 
abated against the respondent No. 5. There 
was no evidence to show and no allegation 
as to what date in Aghran the respondent 
No. 5 died. Had respondent No. 5 died 
in the last date of Aghran which corres¬ 
ponds to 16th December the appl cation 
for substituton of his heirs which was made 
on the 15th June would be withi 1 time. 
The learned Special Judge was not justified 
in assuming that the respondent did not 
die on the last date of Aghran. 

The appeal will, therefore, succeed and the 
order of the 13th August 1920 refusing to 
set aside the abatement will be set aside 
and the abatement will be set aside and the 
appeal will be restored and the heirs of 
the deceased respondent No. * will be 

substituted in his place. 

The appellants are entitled to their costs 
in both Courts. We assess the hearing fee 
in this Court at one gold mohur . 

p vr \bbeal allowed . 
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ALLAHABAD HIGH COURT. was not realised from the judgment- 

Execution First Civil Appear No. 309 debtor. The security bond stated: “We 


OF 1922 . 

May 23, 1923. 

Present: —Mr. Justice Walsh and Mr. 

Justice Kanhaiya Lai. 

BETI MAHALAKASHMI BAI and 
another—Decree- Holders— 
Appellants 
versus 

Chaudhari BAD AN SINGH and another 
—Petitioners—Respondents. 

Civil Procedure Code ( Act V 0/1908), s. 145, 
object of — '‘Personally,” meaning of—Liability 
of surety, whether limited — Security, how enforced. 

The object 0/ section 145, Civil Procedure Code, 
is to provide that where a person has become 
liable as a surety for the performance of a decree 
or for the restitution of any property taken in 
execution of a decree or for the payment of any 
money or for the fulfilment of any condition 
imposed in any suit or proceeding the party for 
whose benefit the security has been given may 
enforce the security by executing the decree or 
order against the surety in the same manner 
as if the surety has been a party to the decree 
or order and was directed by the decree or order 
to perform the obligation undertakenbvhim. [p. 
9 ’ 7 » col. 2 ] 

The word “personally " in section 145 of the 
Civil Procedure Code does not limit the enforce- 
mentofthe securityto a personal liability cf the 
surety, [p. 928, col.i.] 

A security bond executed in favour of a Court 
for the performance of a decree can be enforced 
by the Court in the same way as a decree. 

Execution first appeal from a decree 
of the Subordinate Judge at Mainpuri, 
dated the 24th of April 1922. 

Dr. K. N. Katju and Mr. Ladll Prasad 
Zotshi, for the Appellants. 

Messrs. Kutnuda Prasad and Gajadhar 
Prasad , for the Respondents. 

JUDGMENT.*— This is an appeal from 
an order refusing to enforce a security 
bond, filed under O. XU, r. 5, Civil 
Procedure Code, by an execution proceed¬ 
ings. In the course of an appeal pending 
in this Court an order for the stay of exe¬ 
cution of a decree for costs was obtained 
by the judgment-debtor pending the de¬ 
cision of that appeal and a secur ty bond 
executed by him and his surety Cbaudhr 
Badan Singh was filed whereby the latter 
agreed to stand security for Rs. 15,000 
and hypothecated certain property for the 
payment of the same in case the money 
which may be forad due under the decree 


the executants willingly give security for 
Rs. 15,000 and after hypothecating the 
property specified below agree that if the 
Appellate Court affirm the decree of the 
Court of first instance, then I Rao Nars ng 
Rao will duly carry out the decree of the 
Appellate Court and whatever costs may 
be allowed under the said decree on account 
ot the costs of the Trial Court and of the 
Appellate Court shall be paid by me (Rao 
Narsing Rao) with interest irrespective of 
the above mentioned security for Rs. 15,000. 
If Rao Narsing Rao does not do. so, 
then the sum which may be due under 
the decree may be realised from the hypo¬ 
thecated property of the executants.” 

The Court below has found that no per¬ 
sonal liability was undertaken by the 
surety ur.der the above deed and that the 
only remedy of the decree-holder was to 
enforce the mortgage security by a separate 
suit for sale. Section 145, Civil Procedure 
Code, provides that where any person has 
become liable as a surety for the performance 
of any decree or any part thereof or for the 
restitution of any property taken in exe¬ 
cution of a decree or for the payment of 
any money or for the fulfilment of any con¬ 
dition imposed in any suit or proceeding, 
the decree or order may be executed against 
him to the extent to which he has render¬ 
ed himself personally liable in the manner 
provided for the execution o l decrees, 
and such person shall, for the purposes of 
the appeal, be deemed a party within the 
meaning of section 47. The object 
of this section is to provide that, where 
a person has become liable as a surety, for 
the performance of a decree or for any of 
the pruposes above specified, the party tor 
whose benefit the security has been given 
may enforce the security by executing the 
decree or order against the surety in the 
same manner as if the surety had been a 
party to the decree or order and was direct¬ 
ed by the decree or order to perfrom 
the obligation under taken by him. Section 
2 53 of the old Code of Civil Procedure 
was limited to cases where a security 
bond was filed for the performance of 
a decree and author sed the enforcement 
thereof against the surety to the extent 
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to which he had rendered himself liable in 
the same manner as a decree could be exe¬ 
cuted against the defendant. In the 
clause “to the extent to which he has ren¬ 
dered himself liable’’ the word “personally’' 
was added by the present Code of Civil 
Procedure, but by the addition of. that 
word it could hardly have been intended 
to limit the enforcement of the security to a 
personal liability, for forms Nos. 2,3 and 4 
of Appendix G appended to the Code of Civil 
Procedure provide for the hypothecation 
of property to secure the performance 
of the obligation undertaken by the surety. 

The personal or individual liability of the 
surety under the security bond may not, 
always, be as extensive as that of the judg¬ 
ment-debtor, and the object of the above 
provision clearly is to limit the enforcement 
to the extent provided for by the security 
bond. Beyond a statement that the surety 
willingly gave security for Rs. 15,000, there 
was nothing in the terms of the present 
bond to indicate that he undertook a per¬ 
sonal liabil ty. On the other hand, there was 
a clear indication that the money which 
may be found due on the decree passed in 
appeal would be realizable in the first in¬ 
stance from the judgment-debtor, and that 
if the judgment-debtor did not pay the same 
it would be recoverable form the property 
hypothecated by the surety, lliere was 
no personal covenant by the surety to pay 
the same in case the hypothecated property 
was found to be insufficient. The only 
question for consideration in these circum¬ 
stances is whether section 145. Civil 
Procedure Code,is applicable and whether 
the security bond can be enforced by an 
application for the execution of the decree. 

The security bond does not purport to have 
been executed in favour of the decree-hold¬ 
er , It contains an undertaking given to an 
Appellate Court which granted the stay 
of execution subject to the production of 
such security, and as held in the case of 
Janki Kuar v. Sarup Rani (1) such a bond 
can be enforced by the Court 
below in the same way as a decree. In 
the case of Mukta Prasad v. Mahadeo Pra- 
tad ( 2) a similar view was taken. In the 

(I) .I^A.99lA.W. N .( I 89 5 )i 9 l 8 Ind. Dec. 
**(*)* fed. Cat, 3® A* 3271 14 A. b- J. 
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case of RajRaghubar Singh v. Jai Indr a 
Bahadur Singh (3) , their lordships of the 
Privy Council allowed the security bond 
to be enforced in somewhat similar cir¬ 
cumstances against the hypothecated prop¬ 
erty without a separate suit for sale. 

The Court below reieis to • the 
decision in the case of Amir v. 
Mahadeo Prasad (4), but in that case 
the equity of redemption in the hypothe¬ 
cated property had passed from the 
surety to a third person who could not be 
treated for the purposes of section 145, 
Civil Procedure Code as a party to 
the decree and against whom the security 
could not have been enforced except by 
a separate suit for sale. In the case of 
Shy am Sundar Lai v. Bajpai Jainarayan 
(5), and in the case of Sdbramania Chettiar 
v. Rajeswara Sethupathi (6), security 
bonds hypothecating immoveable property 
as security for the due performance of a 
decree have been allowed to be enforced 
by execution without a separate suit be¬ 
ing considered necessary. Where the equity 
of redemption is still held by the surety 
the surety is the primary person from whom 
the amount of security can be recoverd, 
and section 145, Civil Procedure Code, is 
intended to enable the enforcement of such 
security. The appeal is, therefore, allowed 
with costs in this Court on the higher 
scale and the order of the Court 
below set aside and the case is remanded 
to that Court with a direction to re-instate 
it under its original number and to proceed 
with the disposal of the matter in accordance 
with law. • ’ * 

K. s. D. & w. c. a. Appeal allowed 


( 3 ) 55 Ind* Cas. 550J 42 A. 158; 22 O. C. 2i2; 
6 O. L. J.682I 38 M. b. J. 302; 18 A. L. J. 263J 
22 Bom. b. R. 521; 4 6 !• A. 2285 13 b. W. 82 
(P. C.). 

( 4 ) 38 Ind.Cas. 33; 39 A. 225; 15 A. b. J. 
76. 

(5) 3° c - io6 °; 7 c * N * 914* 

(6) 43 Ind. Cas. 187; 41 M. 327; 6 b. W. 762J 

(1917) M. W. N. 872; 34 M.b. J.84. 
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CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 222 and 

223 of 1921. 

March 2, 1923. 

Present: —Mr. Justice 0 . C. Gkose 
and Mr. Justice Panton. 
HEMENDRA LAE SINGH DEO— 
Defendant—A ppellant 

versus 

FAKIR CHANDRA DATTA—Plaintiff 

—Respond fnt. 

Civil Procedure Code {Act V of I 9 ° 8 )> O* XXII, 
rr. 3, 4. 12. O. XXXIV, rr. 4, 5—Mortgage suit 
—Compromise deciee—Preliminary and final decree 
—Death of plaintiff and defendant— Abatement- 

Execution proceedings. . A 

During the peudency ot an appeal preierren 

against a mortgage decree the parties agreed 
that the plaintiff should get a decree for a sum 
verv much less than that pay.dv’e under tne 
decree of the Trial Court, that the sa.d sum 
should be paid bv the defendant within two 
years, and that in default of payment within two 
years*, the amount would be realised by sale oi 
the properties mentioned in the pla.ut. A decree 
was passed in accordance with this agreement. 
No pavmcnt was made by the defendant within 
the period of two years specified in the decree. 
After the expirv of this period the plaintiffs applied 
for execution of the decree. In the meantime 
the defendant and one of the plaintiffs had died 
and no application had been made, within limi¬ 
tation, to bring their legal representatives on 
the record. O11 the objection of the legal repre¬ 
sentatives of the defendant that the suit had 

dbuteds 

Held (1) that the intention of the parties, 
so far as it could be gathered from the compromise 
decree, was that in consideration of the decretal 
amount having beeu reduced and a longer period 
than six months allowed for payment the de¬ 
fendant had waived the advantage of the rule 
of law requiring a preliminary decree to be made 
final before execution could be levied, and that 
immediately on the expiration of two years lrom 
the date of the decree, the plaintiffs would be 
competent to realise the moneys due to them by 
the sale of the properties mentioned in the 

* >1 (2') t that the 1 compromise decree was not, there¬ 
fore, a preliminary decree which required to be made 

final, but had put an end to the suit; [p. 931. co *v/ 
(3) that there being no suit pending after 

the compromise decree there could be no abate¬ 
ment by reason of the death of the defendant 

and of one of the plaintiffs; 

U) that the provisions of O. XXII, rr. 3 ana 
4 of the Civil Procedure Code were not applica¬ 
ble to execution proceedings and no 
of abatement could, therefore, arise with res- 
pect to the plaintiffs' application tor execu¬ 
tion. 

Appeals against ordei* of the $ub- 
oridnate ' Judge,. Bankuia, dated July 20, 

1921. 


Dr. Dwarkanath Mitter (with him 
Babus Hamendra Nath Sen, Bankim 
Chandra Mukherjee and Sukhamay Chatter- 
jee), for the Appellant. 

Babus Ram Chandra Majutndar (with 
him Babu Nagendra Ghosh), for the 
Respondent. 

JUDGMENT.— The defendant is the 
appellant before us and the facts which 
have given rise to this appeal, shortly 
stated, are as follows. On the 17th 
April 1913 the plaintiffs obtained a pre¬ 
liminary decree in a mortgage suit for 
Rs. 1,08,964-9-5 agair.st the defendant in 
the Court of the Subordinate Judge of 
Bankura. An appeal was carried against 
the said decree to this Court, being Appeal 
No. 39 of 1914, by the defendant. Raja 
Mahendra Lai Singh Deo. This appeal 
came on for hearing before Mr. Justice 
Fletcher and Mr. Justice Shams-ul-Huda 
on the 10th January 1918 when a peti¬ 
tion was put in on behalf of both parties 
to the effect that it had been agreed bet¬ 
ween the parties that the plaintiffs would 
get a decree for Rs. 70,000 inclusive of all 
costs and interest up to the said date, 
and that the said amount would be paid 
by the defendant, Raja Mahendra Lai 
Singh Deo, within two years therefrom 
with interest at the rate of Rs. 4-8-0 per 
cent, per annum till realization, and that 
in default of payment within the said 
period of two years, the said amount of 
Rs. 70,000. with interest at the said rate 
till* realization, would be realized by the 
sale of the properties mentioned in the 
plaint. Thereupon, it was ordered that 
the said petition should be hied as of re¬ 
cord and that the defendant and the plain¬ 
tiffs should give effect to and be bo mid 
by the terms thereof. The plaintiffs were 
not paid any portion of the moneys due 
to them under the decree of th s Court 
dated the 10th January 1918, within 
two years from that date, but^ it appears 
that ore of the plaintiffs, Prayag 
Chandra Dutt, died on the 26th Jaistlia, 
1-2b B. S., corresponding with the 9th 
June 1919, leaving him surviving his sons, 
Radlia Raman Dutt, Sham Sundar Dutt 
and Jalad Baran Dutt, as his heirs and 
legal representatives and that the defendant 
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Raja Mahendra Dal Singh Deo died on 
the 3rd December 1920, leaving him sur¬ 
viving his son Hamei.dra Dal Singh Deo 
as his heir and legal representative. On 
the 3rd June 1921 the plaintiffs applied 
for an order for the substitution on the 
record of the heirs of the deceased plaintiff 
and of the heir of the deceased defendant. 
The heir of the deceased defendant who 
was sought to be substituted on the re¬ 
cord opposed the application on the ground 
that it was barred by limitation, but on 
the 20th of July 1921, the learned Sub¬ 
ordinate Judge by his order of that date 
held that, having regard to the terms of 
the decree of this Court which finally 
disposed of the suit instituted by the 
plaintiffs, there was no pending suit in 
which the application for substitution of 
the heir of the deceased plaintiff and of 
the heirs of the deceased defendant was 
enter tain able. The learned Subordinate 
Judge further held that the plaintiffs might 
execute the decree by making proper 
substitution in an application for execu¬ 
tion of the decree. Thereupon., the plain¬ 
tiffs applied for execution of the decree 
in question and it was ordered on that 
application that after the necessary substi¬ 
tutions had been made notices should 
issue under O. XXI, r. 22 of the Code 
of Civil Procedure. 

Against the last mentioned order the 
Appeal No. 222 has been preferred, while 
against the order previously referred to, 
Appeal No. 223 has been preferred. There 
is also a connected rule, being Rule No. 539 
of 1921, under which further proceed¬ 
ings have been stayed. On behalf of the 
appellant it has been contended before 
us that the decree made on the 10th Janu¬ 
ary 1918, by Mr. Justice Idetcher and 
Mr. Justice Shams-ul-Huda was in sub¬ 
stance and in form a preliminary decree 
in a mortgage suit and that a final decree 
had still to be made in Ihc suit before the 
plaintiffs could real'se the moneys due 
to them by the sale of the properties men¬ 
tioned in the plaint and that, inasmuch 
as the deceased plaintiff’s heirs had not 
been brought on record within a period 
of six months from tlie date of the death 
(that being the period under the Dinuta¬ 
tion* Act before the last amendment), and 


the deceased defendant’s heir had not 
been brought on record within three months 
trom the date of the death (that being 
the period under the present Dimitation 
Act), the plaintiffs’ remedies, if any, were 
barred. It is argued that, assuming that 
a final decree had to be made if the heir 
of the sole judgment-debtor was not 
brought on the record within the time 
limited by law, O. XXII, r. 4 of the Code 
of Civil Procedure applies and the mort¬ 
gage suit abates, and in support thereof 
reference is made to the case of Bhutnath 
Jana v. Tara Chdnd Jana (1). Our 
attention has also been invited to the 
case of Dakoju Subbarayuduv. Musti Rama 
Dasu (2) as to the effect of the deceased 
plaintiff’s heirs not having been brought 
on the record within the time limited by 
law. It is further argued that if the appli¬ 
cation of the 3rd Jure 1921, referred 
to above, is treated as an application for 
execution of the decree, then time ran 
from the date of the decree made by this 
Court and not from the expiration of two 
years from that date, and in support thereof 
the judgment of their Dordships of the 
Judicial Committee in case of Sachindra 
Nath Roy v. Maharaj Bahadur Singh (3) 
was referred to, the contention being 
that the application was barred under 
the three years’ rule. A further point 
was taken on behalf of the appellant that, 
havi g regard to the language of section 
45 of the Indian Contract Act, one plaintiff 
having died ana his heirs not having been 
substituted, the entire suit had abated. 
On behalf of the respondent it has been 
argueu that the decree, made by this Court 
on the 10th January 1918, was in no sense 
a preliminary decree in a mortgage suit 
as contemplated by O. XXXIV, r. 4, of 
the Code of Civil Procedure; it was in 
no sense a conditional decree, and that the 
rule that the decree-holder in a mortgage 


w: n. 595 1771 33 c * L - XI « 2 s 

68 lad. Cas 9 4 2j 45 M. 872J 15 E. W. 3091 

37 “'(.94; Tl 0 *: k) T 4r !l9M) M - w - N - 

R £ ,P ; C J 57i 3*M i, T * 9 t h 

R. 6591 (1922) M. W. N. 3381 26C. W N fitfle 
\iw) A. I. R. <P. C) 187 (P. CJ. ‘ m 
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suit ought not to be ordinarily allowed 
without previous notice to the judgment- 
debtor to take out execution on the allega¬ 
tion that the condition or contingency 
has been fulfilled, was excluded in this 
case by the consent of the parties. It 
was further contended that having regard 
to the terms of the compromise decree 
and having regard to the provisions of 
O. XXII, r. 12, Civil Procedure Cone; it 
was unnecessary in execution proceedings 
to apply for substitution of the heirs of the 
deceased plaintiff and of the deceased de¬ 
fendant andtnat it was open to the plain¬ 
tiffs to proceed to levy execution imme¬ 
diately on the expiration of two years 
from the date of the compromise aecree. 

Tae question really depends upon the 
view wuich may be taken of the nature 
of the aecree made by this Court on tne 
ioth January 1918. If it was merely a 
preliminary decree in a mortgage suit 
then, obviously, it follows that before exe¬ 
cution-could be levied, an order under 
O. XXXIV, r. 5, Civil Procedure Code, 
making the preliminary decree final had 
to be obtained and in that view of the 
matter the plaintiff would no doubt be in 
considerable difficulty, having regard to 
the events which had happened. If, how¬ 
ever, the ingredients of a preliminary 
decree in a mortgage suit are absent from 
the compromise decree in this case, if for 
the consideration 01 a reduction of interest 
from 12 per cent, to 4i per cent, and of the 
principal and interest from Rs. 1,40,758 
to Rs. 70,000 ana for the further consi¬ 
deration of an unusual extension of the 
period of grace from six mouths to 
two years ior tile re-payment of tne 
principal and interest due on the mort- 
gage-ooud, tne defendant chose to waive 
tne advantage of the rule of law requiring 
preliminary decrees to be made final be¬ 
fore exeention could be levied, then does 
it lie in the mouth of the present appellant 
to argue that, vvithoat more, the com¬ 
promise decree is incapable of execution? 
We ire of opinion that the intention ot the 
parties, as far as the same can be gathered 
from the compromise decree, was that 
immediately on the expiration of two 
ye irs iro.n the date of the decree, the plain¬ 
tiffs -voaid be competent to realize the 
moneys due to them oy the sale of the 


properties mentioned in the plaint. If 
that is so, it follows that, under the pro¬ 
visions of O. XXII, r. 12, Civil Procedure 
Code, it was unnecessary to apply in the 
suit, which had come to an end, for substi¬ 
tution of the heirs of the plaintiff and of 
the deceased deiendant and we think that 
the orders passed by the Subordinate Judge 
on the 20th J uly 1921, allowing the exe¬ 
cution to proceed cannot be seriously 
objected to. In this view of tne matter, 
it becomes unnecessary for us to discuss 
at any length the questions raised in the 
elaborate argument on behalf of -the appel¬ 
lant. We will content ourselves by re¬ 
marking that in the special circumstance- 
of this case the question of limitation in 
the form in which it was raised in the case 
ot Saohirtdra Nath Roy v. MaharajBahadur 
Singh (3J has no application. 

Tne result, therefore, is that these appeals 
fail and must r;e dismissed with costs 
which we assess at 5 gold tnohurs in each 
appeal. 

The Rule also fails and is accordingly 
dischargee. 

The records will be returned to the 
lower Court without delay. 

z. k. -• • ’ 

Appeals dismissed. : 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1579 of 1921. 

May 28, 1923. 

Present: — Mr. Justice Ryves and Mr. - 

Justice Daniels. 

J AGES OR PANDE and another— 
Plaintiffs—Appellants 

versus 

DEO DAT PANDE and another—■ 
Defendants—Respondents. 

Hindu Law—Alienation by manager of joint 
fatuity — Co-parcc tiers, ivhctficr can contest—Re* 
vers oner, tight of, to challenge alienation. 

An alienation by the manager < f a joint Hindu 
family without ncc. ssity is 11c t void but voidable 
ouh at the instance of persons whose interests 
are affected 1 y it, namely, the co-parceners in 
tile pro j erty. 

bitbbe Goutidan v. KrishnatnachaA, 68 Ind, 
Cas. 8691 45 M. 449; 30 M. L. T. 2171 42 M. I.; J. 
372j 13 I,. W. 3371 (1922) II. W. N.- 2691 
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A reversioner lias no right to challenge an alien- 
ation made by a father as manager of a joint 
H ndu family which the son, who had a right 

beeoiid appeal from a decree of the 
Subordmate Judge, Basti, dated the 
9th of July 1921. 

Upndhia, for the Appellants. 

Mr. P. L. Banerji , for the Respondents. 

JUDGMENT. —‘This case has been 

referred to a Bench because the precise 
point has not been previously decided, 
the question is whether the reversioner 
has a right to challenge an alienation made 
by the fa ther as malinger of a joint Hindu 
family which the son, who had a right to 
challenge it, did not challenge it during 
the father’s lifetime. The facts are these. 
Mahabir Paude and his minor son, Bans- 
gopal, constituted a joint Hindu ’family. 
Mahabir Pande, on 2nd February 1917 
tnade a gift of the suit property to his 
wife, Musammat Ramraji. The deed of 
gift purported to constitute her full owner 
of the property. Mahabir died shortly 
after miking the gift. Bansgopal died in 
November 1917. On 3rd May 1920 Musam¬ 
mat Ramraji executed a deed of condi¬ 
tional sale in favour of the defendant for 
a sum of Rs. 316. The plaintiff, who is 
the next reversioner, sues, on the assump¬ 
tion that Musammat Ramraji held only 
the estate of a Hindu widow or a Hindu 
mother, for a declaration that the deed 
of conditional sale is not binding on him 
after Musammat Ramraji s death. 

The question, therefore, is whether the 
plaintiffs are entitled to challenge the 
deed of gift. If Musammat Ramraji had 
a good title under the deed of gift, she 
was entitled to deal with the property as 
she liked. If the plaintiffs can claim the 
same right as Bansgopal had to clia.llenge 
the gilt, then the defendant wib have to 
justily it on the ground of legal necessity. 

It ha s been found by the Court below that 
there was legal necessity' to the extent 
of Rs. 259 out of Rs. 316, but both the 
Courts below have dismissed the suit on 


the ground that the plaintiffs are not en- 
titled to challenge the deed. With 
t.as finding we agree. h 0 authority for 
the right claimed by the plaintiffs has 
been shown to us either in the Hindu 
texts or in the decided cases. There is 

ample authority for the view that an alien¬ 
ation by the manager of a joint Hindu fa mily 
without necessity is not absolutely void. 
It is voida ble at theinsta nee of the persons 
whose interests are affected by it, namely, 
the co-parceners in the property. This 
has been held in two recent Madras cases 
[Subbs Goundan v. Krishnamachari (1) 
Rawdswami Aiyar v .Subramania Aiyar 
(2j.J Thepoint was of importance, as on it 
depended whether the persons setting a side 
the alienation were entitled to mesne 
profits from the date of the alien¬ 
ation, or only from the date of repudiation. 
There is authority of this Court to the 
same effect in Sheo Ghulam v. Badri 
Narayan Lai (3). 

The interests cf the plaintiffs were in 
no way affected by the deed of gift when 
it took place. They had no right in the 
property whatever during the lifetime of 
either Mahabir or his son. It would be giv.ng 
a great and unwarranted extension to 
the rights of reversioners as hitherto under¬ 
stood to allow them the right to challenge 
an alienation under the circumstances f01 nd 
in the present case. In our opinion the 
decision of the Courts below is correct, 
and we accordingly dismiss the appeal 
with costs. 

k. s. d. Appeal dismissed. 


(x) 68 Ind. Ces. 869; 45 M. 449; 30 M. D. T. 
217; <?2 M D. J. 372; 15 L. W. 5371 (1922) M. W, 
N. 269; (1922) A. I. R. (M.) 112. 

(2) 74 Ind. Cas. 804; ^6 M. 47; 16 L. W. 297 ) 
43 M. L. J. 4061 (1923) A. I. R. (M) 147. 

(3) 19 Ind. C;\f. 560; 11 A. L. J. 798. 
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RANGOON HIGH COURT. 

First Civil Appeal No. 192 op 1921. 

April 4, 1923. 

Present: —Mr. Justice Heald and Mr. 
Just ce Ler.taigue. 

MAUNG PO MAUNG and another — 
Plaintiffs— Appellant 

vers us 

MA PYIT YA (alias) MA THEIN TIN— 
Defendant—Respondents. 

Chinese Buddhist Law — Custom — Succession — 
Widow, position of—Chinese Buddhist widow 
marrying Burman, death of — Inheritance—Rule 
applicable — Marriage—Chinese Buddhist widow, 
whether can re-marry — Cohabitation — Presump¬ 
tion. 

A Chinese widow can marry again after the 
period of mourning for her first husband has 
elapsed, [p. 934.col. i.] 

Cohabitation over a period of years where 
there is no impediment to marriage raises a pre¬ 
sumption of marriage, [p. 934, col. 2.] 

Succession to the estate of a Chinese Buddhist 
widow who subsequently married a Burman 
is governed by the Chinese Customary Law. 

According to the Chinese Customary Law the rule 
of inheritance is that, when a man dies his prop¬ 
erty is equally divided among all his sons; 
daughters succeed only when there are no sons, and 
the widow succeeds only when there are neither 
sons nor daughters. If there are sons or daughters 
the widow has only a right to administer the es¬ 
tate and to be maintained out of it and a claim 
on the estate for provision for her funeral, but 
the property vests in the childr-.n and not in the 
widow, [p. 934, col. 2.] 

Case-law discussed. 

Under the Chinese Customary Law property 
which a woman brings to the marriage or which 
she acquires during the marriage belongs to her 
husband, [p. 956, col. 1.] 

First appeal against tl:e judgment 
and dec ec of the District Court, Pegu, 
in Civil Regular No. 56 ot 1920. 

Mr. Ba Si, for the Appellant. 

Sir Robert Giles, for the Respondent. 

JUDGMENT. 

Hdald» J. —Appellant’s case was that 
Ma Sonna, a Chinese woman, who was 
the widow of a China-man by whom she 
had one child, the respondent, became 
a Burmese Buddhist and married the 
first appellant whe is a Burmese Buddhist, 
that the second appellant was the child of 
that union, that disputes had arisen between 
the parties and had been referred to arbi¬ 
tration, that as a result of the arbitration 
a deed of partition had been executed, that 
respondent had d shonestly and fraudu¬ 
lently taken possession of the properties 
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left by Ma Sonna, and refused to recognise 
the arbitration and partition, that appellants 
had applied unsuccessfully to have the 
arbitrator’s award, which was verbal, 
filed in Court, and that they were entitled 
either to have a decree in accordance with 
the award or the partition-deed, or els2 
to have Ma Sonnas estate adm ni tered 
by the Court and to receive their shares 
of that estate. 

Respondent, who is a girl of eleven 
years of age, represented by a guardian 
ad litem, filed a written statement denying 
that her mother ever became a Burmese 
Buddh st or married the first appellant 
and claiming that she was Ma Sonna’s 
sole heir. She alleged that the first ap¬ 
pellant had dishonestly and fraudulently 
taken possession of certain properties 
belong ng to Ma Sonna’s estate. She de¬ 
nied that there was any arbitrat on or 
parttion such as appellants alleged, but 
she admitt r d that appellants had attempted 
to get an alleged award filed in Court 
and said that even on appellants' case 
that award was invalid and would be 
deterimental to her interests. 

It was common ground that Ma Sonna’s 
previous husband was a China-man who 
followed the Buddhist religion as practised 
by Chinaman, and that Ma Sonna was a 
Chinese woman who, at any rate while 
she was married to her Chinese husband, 
fol owed the same religion. 

The Court found that Ma Sonna was 
a Chinese Buddhist up to the time et her 
death and that she never became a 
Burmese Buddhist. It found, nevertheless, 
that there was a valid marriage between 
the first appellant and Ma Sonna and that 
appellants were entitled to share with 
respondent in the property left by Ma 
Sonna. It found further that oi the prop¬ 
erty which came to Ma Sonna from her 
Chinese husband the second appellant was 
entited to one-third and respondent to 
two-thirds and that of property subse¬ 
quently acquired by Ma Sonqa appellants 
were entitled to one-third each and res¬ 
pondent to one-third. 

Respondent applied for a review of 
judgment and on that review the Court 
altered its finding and held that respondent 
was entitled to the whole ai d not to only 
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two-thirds of the property which came 
irom the Chinese husband. 

The Court then proceeded to en¬ 
quire which properties came irom 
the Chinese husband and which belong¬ 
ed to Ma Sonna he self, and in the 
result gave appellants a decree ior 
Rs. 1,000 and respondent a decree for 
po sess on of a house and a safe. 

Appellants appeal on the ground that Ma 
Sonna was a Burmese Buddhist at the 
time of her death and that under Burmese 
Buddhist Taw they were entitled to seven- 
eights of her estate or it Chinese Law should 
be appl ed the first appellant, being her 
husband, should get the whole of it, that 
Ma Sonna was ent tied to inherit all her 
Chinese husband's property, that the 
alteration in its judgment which the 
Court made on review was mistaken, that 
its decision, that respondent was entitled 
to the whole of the property which came 
from her father was wrong, that the 
second appellant's interest in the various 
properties was not properly considered 
and that the decision was unfair to her, 
that the appellants’ classification of the 
property should have been accepted, and 
that a money decree ought not to have 
been given. 

Respondent filed a cross-objection to 
the Court's find ng that Ma Sonna was 
the first appellant's wife, and to the money 
decree in his favour. 

The appeal has been argued in this Court 
almost entirely on the question of what 
law ought to be applied, but it is necessary 
to cons del also what arc the facts to which 
that law is to be applied. 

It cannot be contested that a Chirese 
widow can marry again (a), at any rate, 
after the period of mourning for her' 
husband has elapsed, and it is not suggested 
that Ma Sonna married the first appellant 
within three years of her Chirese husband's 
death. There was, therefore, ro impedi¬ 
ment on her side to a legal marriage with 
the first appellant, and no impediment 
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or his side has been alleged. Cohabitation 
over a period of years where there is no 
impediment to marriage raises a presump¬ 
tion of marriage and in th s case such co¬ 
habitation is admitted and although Ma 
Sonna may have been ashamed of her 
connection with the first appellant', second 
marriages of widows being regarde.d by 
the Chinese as disreputable, I am of opinion 
that the lower Court was right in finding 

011 the evidence that there was a legal 
marriage. 6 

The lower Court was also right in find¬ 
ing that it was not proved that Ma Sonna, 
who was Chinese by birth and was admitted¬ 
ly already a Buddhist by relig on, ever 
became a Burmese Buddhist. Being al¬ 
ready a Buddhist, there was no reason 
why she should change her religion, and I. 
know of no authority for the suggestion 
that the mere fact of her mar iage to a 
Bur man altered her nationality from 
Chinese to Burmese. 

It appears irom the works of Jernigan 
and Alabaster (6) that, according to the 
Chinese Customary Law, the rule of inheri¬ 
tance is that when a man dies his property, 
real and personal, is equally divided among 
all his sons, that daughters succeed only 
when there are no sons, and that the widow 
succeeds only when there are neither sons 
no daughters. If there are sons or daughters 
the widow has only a r ght to administer 
the estate and to be maintained out of it 
and a cla m on the estate for provision 
for her funeral, but the property vests 
not in her but in the children. 

But the rule that the widow does not 
inherit lias not hitherto been adopted in 
the Courts in this country. 

The latest decision on the subject is 
the case of Ma Si v. Hoke Hu (1) where 
the widow received a one-third share of 
the husband’s estate, but in that case the 
right to that share was not cons dered 
but was assumed w thout argument for 
the purposes o< the appeal, presumably 
on the strength of the earlier ruling in 


(rt) Parker, Comparative Chinese Family Law 
(1879), p. 18; Alabaster, Notes and Commentaries 
on Chinese Criminal Law 1899), p. 182; Jernigan, 
China.in Law and Commerce (1905), pp. 118,1221' 
Broadbent’s Mollendorpt (1921), p. 28. 


(1) 57 Ind. Caa. 888j 13 Bur. L. T. 9. 


’ (fc) Jernigan,'<?/>. cit.. pp. 144-146J Altbaster, 
op. cit., pp, 378, 584, 582. 
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Ma Thein Shin v. Ah Shein (2), where it 
was said that the e appeared to be no 
written law on the subj ct of inheritance 
among Chinese Buddhists and that the 
case had to be decided according to the 
somewhat meagre oral evidence produced 
in the case, and the actual decision of the 
Court was in the following words: “ In 
the absence of definite evidence I think 
we may proceed accord ng to justice, equity 
and good conscience and we shall not be 
far wrong in award ng the widow a third 
share which is the share she would have 
received if the Ind an Succession Act we c 
the law applicable to the case." It :s 
clear that that ruling was not a decision 
that, under Chine e Customary Law, the 
widow's share is one-third. It merely said 
that in the absence of definite evidence 
as to the Chinese Law of Inheritance the- 
Courts might be guided by justice, equity 
and good conscience and that under the 
circumstances the principles of division 
laid down in the Indian Succession Act 
m ght suitably be followed. It does not 
appear that the authorities on Chinese 
Customary Law which have been cited 
above were brought to the notice of the 
Court, and if they had been I have little 
doubt that the Court would have 
followed them. There seems to be no 
reason to doubt that under Chinese Cus¬ 
tomary Law the widow, in a case where 
there are children, is not entitled to any 
actual share in the husband’s estate, and 
I would hold that in the present case where 
both parties to the first marriage were 
Chinese and were subject to Chinese Cus¬ 
tomary Law, Ma Sonna was not entitled 
to any share of the property left by her 
Chinese husband and that the respondent 
was eutitled to the whole of that property 
subject of course to her mother’s claims 
to administer the estate and to be main¬ 
tained and buried at its expense, which 
claims cannot now arise since the mother is 
dead and buried and as the estate was in 
her possession she was presumably in her 
lifetime maintained and at her death buried 
at its expense. 

- (2) 24 Ina. Ca<*. 367; 8 L B. R, 2221 7 Bur 

1T. 246. 


There remain the questions of the prop¬ 
erty which was a q t ed by Ma Sonna 
after the Chinese husband’s death aud before 
the marriage with the first appellant and 
of the property acquired during that 
marriage. 

As for property belonging to Ma Sonna 
which she brought to the marriage with 
the first appellant, it seems clear that if 
she had married a China-man it would 
normally have become the property of 
her husband, though special provision 
might have oeen mane for it in the marriage- 
contract (c). But she aid not marry a 
China-man, and it is necessary to decide 
what law should be applied to tlie cn se. 

The case of Hong Kit \\ Ma Thin (3) 
concerned the estate of a China-man who 
died In Burma, but it does not .help us 
because in that case it was held that it was 
not proved that the deceased was a Budd¬ 
hist, whilein the present case it is admitted 
that Ma Sonna was a Buddhist. 

Iu Tone Lan v. Ma Gyee (4) which was 
a suit by a person wdio alleged herself to 
be the adopted daughter of a Chinese 
Buddhist who had married a Burmese Bud¬ 
dhist woman, it was held that the law to be 
appliea was the law applicable to Chinese 
Buddhists, “ in accordance with the prin¬ 
ciple of the decisions of the Courts in India 
to accord to the oriental whose estate 
is iu question the rides of succession 
applicable to one oi his class d>ing in his 
own country.” In that erse aiso, I may 
note, it was admitted that the widow was 
entitled to share in the husband's inherit¬ 
ance, but it was also said that there does 
not appear to be any written law on the 
subject of succession in China '■nd, there¬ 
fore, the law apr-licitole would be the Cus¬ 
tomary Lav/, which apparent!) at that 
time was unknown. 

The case of Pat Beng Teng v. Ko Mating 
(5)’concerned the estate of a Burmese 
woman who had married a Chinese hus¬ 
band, but the China-man- was not a Bud¬ 
dhist and it was aoubtful whether or not 


(3) S. J. L. B. 135* 

(*) a h. B. R.. 95. .. 
(5) 2 L. B. R. 261. 


{c) Jeruigan, p. 120J Broadb< ni, pp. i 9 i *0, 
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the Burmese woman was. In that case 
it was said that, because the deceased was 
either a Muhammadan or a Buddhist, suc¬ 
cession to her estate would not be govern¬ 
ed by the provisions ol the Succession Act 
unless those provisions become applicable by 
reason of the marriage, and that apparent¬ 
ly they would not so become applicable, 
and the case was decided on the reasoning 
that, whether the decision had to be accord¬ 
ing to justice, equity and good, conscience, 
or according to what evidence there was 
of Chinese Customary Law, or accordirg 
to Bjdcihist Law, the widow, where there 
was no child, would succeed to her hus¬ 
band’s whole estate. That ruling is not 
of much assistance in the present case 
where there are children of two marri¬ 
ages. 

In the case of Ma Thcin Shiny. AhShcin 
(2), which has already been mentioned, 
the son of the Burmese Budchist first wife 
of a Chinese Buddhist, sued the Burmese 
Buddhist second wife and her daugl ter 
by the Chinese husband for 1 is father's 
estate, and was given a decree for two- 
thirds of the estate, the widow gettii g 
oae-third. In that case no question c-f the 
widow's subsequent acquisitions arose. 

Tiie cose of Maung Seiti Kyi v. 

Ma E (6) is interesting not so 
much fur the actual decision as 
tor a remark made by the learned Chief 
Justice, that in the case of a marriage 
between a China-man and a Burmese Bud¬ 
dhist woman there is f*rima facie ro reason 
why the Customary Low of the mar. should 
be applied, in determining the validity 
of the marriage, and the Customary Law 
of the woman utterly disregardec sit any 
rate up to and at the time of marriage. 

If in the present case the Customary 
Law of the woman is to be applied to her 
property at the time of the marriage, then 
by the marriage her property would ordi¬ 
narily become the first appellant's prop¬ 
erty. 

The case oi Ma Pica v, Yu Lzrai (7) 
affirmed the principle that where the 
parties are Chinese Buddhists, as ir. the 
present case Ma Sonna and her Chinese 


[1923 


( 6 ) 34 Ind. Cq 9 . 159J 8 L. B« R. 399: 9 Bur. 
L. T. 179. 

(7) 34 Ind. Cas. 8 L. B. R, 4041 9 Bur. 
L. T. 187. 


husband admittedly were, the law to be 
applied t 0 their property is ti e Custom r.rv 
Liw of Chiiese Buddhists so far as that 
1 iw cun be ascertained, and the same prin¬ 
ciple was affirmed again in the case of 
Kyin Wrt v. Ma G\ok ( 8 ). 

Brom these rulings it would appear that 
the law to be applied to Ma Sonna J s estate 
would be the Customary Law of Chinese 
Buddhists and according to that law the 
first appellant as her husband w 0 vld be 
entitled to all the property which belonged 
to her at the time of the marriage ar.d to 
all which was acquired after the marriage, 
while the respondent wo; Id be entitled 
to the whole ot the property which came 
from the Chinese father. 

I would, therefore, hold that the first 
appellant was entitled to the whole estate 
of Ma Sonna, and that respondent was 
entitled to the property left by her father. 

The appellants alleged in their appeal • 
that their statement of the properties 
left by the Chinese husband should have 
nee.i .accepted but the only item of property 
mentioned in argument as having been 
wrongly allotted was a horse wl icl Ma 
Sonna is s id to have bought after her 
marriage with tie first appellant, but put 
into her name and that cl the respondent. 
The lower Court held that the f; ct that 
the bouse was put into respondent's name, 
although she had already borne the second 
appellant to the first appellant, was art 
indication, that Ma Sonna herself rerarded 
the house as part of the Chinese husband's 
estate and as belonging to respondent 
and with that reasoning I entirely agree. 
The same consideration would apply to 
the land, which was similarly bought 
by Ma Sonna and put into respondent's 
name. I, therefore, see no reason to fold 
that the lower Court's decision on these 
points w T as mistaken and I would con¬ 
firm it. 

It is now r necessary to consider what 
decree should be passed. 

I have read carefully through the record 
and I am cf opinion that sc far as mest 
cf the moveable property is concerned 
it is* impossible after tins lapse of time 
to determine whether or not if is still in 


3 . 


47 Ind, Cas. 1481 9 L. B. R, *79; 12 Bur< 
2 r. 
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existence or what property represents it 
now. I do not doubt that the moveable 
properties found by the lower Court to 
have been left by the Chinese husband 
were so left, but the money into which 
they were converted was doubtless partly 
used by Ha Sonna for her own maintenance 
and for that of her children and parti}' 
invested in the immoveable property 
which the lower Court found to be part 
of the Chinese husbands estate. 

I would, therefore, make no order as to 
the various articles of jewellery mentiox ed 
in the schedules, bat would leave them 
in the possession of the parties who at 
present hold them, directing at the same 
time that respondent be entitled to redeem 
any jewellery pledged by Ma Sonna which 
has not yet been redeemed. 

As for the other debts now due by and 
to Ma Sonna I would direct that the first 
appellant pay and recover them. 

As for the immoveable property there is 
a garden (described as Holding No. 41 
of 1919-20) which was admittedly the 
property of the Chinese husband and is 
in the possession of respondent I would 
give her a declaration that it belongs to her. 
There is also a two-storyed house and 
its site (Holding No. 52 of 1919-20) 
which seems to have been bought by Ma 
Sot.na before her marriage with the first 
appellant, and which has been found to 
belong to the Chinese husband’s estate. 
That property is admittedly in the posses¬ 
sion of the first appellant, and I would 
give respoi dent a declarator of her title 

and a deer?e for possession as against the 
appellants. 

there is, further, a piece of paddy land 
(Holding No. 8 of 1919-20) which the 
low r er Court has found to belong to the 
estate of the Chinese husband. I would 
accept that fit ding and give respondent 
a declaration of title to the land. 

As tor the other holding of paddy laud 
(No. 16 of 1919-20) I would accept the 
Trial Court’s finding and give the first 
appellant a declaration of title to it. 

Ihe Trial Court apparentlv found that 
another house and site (Holding No. 49 
of 1919-20) belonged to the Chinese hus¬ 
band s estate and I would confirm that 

finding and give respondent a decree de¬ 
claring her title to it. 


Appellant seems to have made no claim 

in respect of the paddy land (Holding 

No. 8 of 1919-20) which is in the possession 

of respondent, and no decree is necessarv 
ir respect of it. J 

There are an iron safe and an almirah 
which were admittedly the property of the 
Chinese husband, and respondent should 

get a decree for possession ot them as against 
appellants. 

As a result of these findings, I woulo pa c s 

a decree dedaring the first appellant's 

title to Holcurg No. 16 of 1919-20- ir Bwet- 
kyi .East Kwin, Sabaclnn Circle and 
declaring the respondent’s title to Holdii g 
No 4 i °f 1919-20 in Day-mi Kwin, Daiku 
East Circle; holding Nc. 8 oi 1919-20 i n 
Kali North Kwin, Pyuntaza East Circle 
Holding No 49 or 1919-20 in Zewaing' 
Quarter, Daiku Town, and Holding No. 42 
of 1919-20 in Zewaing Quarter, Daiku 
losvn, together with anv houses or build¬ 
ings thereon; requiring the appellants to 
deh-ver up to respondent possession of 
the said Holding No. 52 ot 1919-20 together 
with the houses and buildings thereon 
and also of the iron safe and almirah which 
were admittedly the property of her father 
and declaring that the first appellant has 
the right to recover all debts due to Ma 
Senna and is liable to pay all debts due 
by her except debts due on pledges cf 
jewellery and that responder t is entitled 
to redeem and keep all jewellery pledged 

by Ma Sonna which has not yet been 
redeemed. 

As each side has been partly success¬ 
ful in toe litigation I would order each 
side to pay its own costs throughout. 

LontlUgne, J» —I concur. 


z. k. 


Order accordingly. 
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PATNA HIGH COURT. 

Civil Revision Petition No. 179 of 1923. 

July 13, 1923. 

Present: —Mr. Justice Foster. 
Musammat BIBI NASI BAN— Defendant 

—Petitioner 

versus 

EKNAM NARAYAN SINGH— Pf.aintifp 

—Opposite party. 

Bond —Money payable on certain date—Suit 
instituted prior to that date — Decree, whether legal 

_ Revision — Provincial Small Cause Courts Act 

( 1 X of 1887), 5 . 25. 

In an appeal against a decree for a sum of 
money due on a bond, it appeared that according 
to the bond the money was made payable on a 
certain date and the suit was instituted before 
the due date : 

Held, (1) that the bond being the basis of the 
plaintiff's claim no decree could be given because 
neither party contemplated any performance of 
the contract before the due date j 

(2) that the decree given by the lower Court 
being illegal the High Court could interfere in 

revision. 

Civil revision from a decision of the 
Subordinate Judge, Gaya, dated the 
23rd March 1923. 

Messrs. B, P. Jamuar and Kailashpall, 

for the Petitioner. 

Mr. A. B. Mukherji, for the Opposite 
Party. 

JUDGMENT.— The petitioner was de¬ 
fendant in a suit which was decreed in the 
Small Cause Court of the Subordinate 
judge at Gaya. O.t the date fixed for 
filing written statement she applied for 
time. but it was refused and the suit pro¬ 
ceeded in her absence. The suit was for 
a sum of money due upon a bond executed 
b v the husband of the petitioner, who was 
also (by another wife) father of two minors 
who were also defendants. These minors 
appeared through their guardian ad litem 
who examined one witness on behalf of 
the defence. The petitioner has put forward 
several grounds for urging that the decision 
is contraiy 10 mw, one of which was that 
the bond was insufficiently stamped. This 
contention was an oversight, for in the 
order-sheet we see that the stamp duty 
and penalty were realised and the docu¬ 
ment was admitted. The only ground 
on which this petition is seriously maintained 
is the ground that the suit is premature. 
The bond was executed on the 15th Chait 
I12Q Pasli fox Rs. 374 * and the due date 


of payment was mentioned therein as the 
30th Jeth 1331 Fasli. So the suit which 
was instituted on the 27th January 1923 
was prima facie prior to the due date, 
and that due date should be ordinarily 
the date of the cause of action. This 
matter is adverted to in the plaint where the 
plaintiff states that the entry of the date 
of re-payment was wholly illegal and could 
not bind the plaintiff. Moreover, it was 
stated, that the defendants are making 
away with the property of the deceased 
Sheikh Sharfuddin who executed the bond 
and took the advance. 


Curiously enough the evidence was taken 
and arguments heard and the suit decided 
without any reference to this fact, which 
appeared on the face of the pleadings 
that the suit was premature. The cause 
of action given in the plaint is dated the 
>ame as the bond and the advance of money, 
ft is obvious that if the bond is to be taken 
is the basis of the plaintiff’s claim no decree 
:an be given, for the simple reason that 
leither party contemplated any performance 
if the contract on the part of the debtor 
before the 30th Jeth 1331 Fasti. The con¬ 
tact was admittedly committed to writing 
and if the plaintiff wished to show that he 
had been defrauded in any way or that 
fer some reason or other he could escape 
th& provisions of sections 91 and 9 2 
Indian Evidence Act, it was for him to 
state the reasons in his plaint and to prove 
the facts in evidence. The minor defend¬ 
ants had, as we see, denied any liability 
to the debt. This fact is to be found men¬ 
tioned in the judgment and it behoved 
the learned Subordinate Judge to consider 
the pleadings especially when lie was pas¬ 
sing a judgment ex parte against one ae 
Eendant and contested against two minors. 
It appears io me, therefore, that th^. peti¬ 
tioner defendant has been subjected to 
a liability to which she was not subject 
legally, and that the judgment is, there¬ 
fore, contrary to law. For these reasons 
l set aside the judgment and allow costs 

n both Courts. The suit will be dismissed 
with costs in this Court to the petitioner. 
Hearing fee one gold mohur. 

The whole decree is set aside though, 
10 doubt, I. have not been moved by or 
m behalf of the minor defendants. W 
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my opinion, the decree being found to be 
an illegal decree the exercise of revisional 
jurisdiction in this matter is subsidiary 
to the jur sdiction with which I am invested 
by the petition itselt read with the terras 
of section 25 of the Small Cause Courts 
Act. 

k. s. D. Decree set aside. 


LAHORE HIGH COURT. 

Civil, Revision No. 238 of 1922. 

December 12, 1922. 

Present /—Mr. Justice LeRossignol. 

TIKKAN RAM—Plaintiff—Peti¬ 
tioner 
versus 

IvAIy AND ANOTHER—DEFENDANTS — 

Respondents. 

Limitation Act (IX of 1908), s. 19 — Evidence 
Act (I of 1872), s. 92— Acknowledgment of debt 
in writing unstamped—Parol evidence , admissibility 
of, to prove debt. 

A written acknowledgment of a debt is a mere 
piece of evidence, it is a collateral, not a primary 
document and parol evidence is admissible to prove 
a debt, acknowledged in writing by the debtor, 
when such acknowledgment bemg unstamped is 
inadmissible in evidence. 

Rivision againvt a decree of the Senior 
Sub-Judge, Jhang, dated the 23rd Novem¬ 
ber 1921. 

Mr. M. L . Puri, for the Petitioner. 

JUDGMENT. —These proceedings are ex 
parte against respondents who refused 
service. The question involved in this 
case is whether parol evidence is admissi¬ 
ble to prove a debt, acknowledged 
in writing by the debtor, when such ac¬ 
knowledgment being unstamped is inad¬ 
missible in evidence. 

- I think the answer must be in the affir¬ 
mative, for an acknowledgment is a mere 
piece of evidence, it is a collateral not a 
primary document. It dries not record 
the terms of the contract, if it dees, it 
ceases to be a mere acknowledgment and 
becomes an agreement. 


MAHABIR PRASAD V. PAR9ANDI. 

The Court below must, therefore^ entirely 
exclude the acknowledgment and decide 
on the pirol evidence. 

T a e rule is quite clear that, when the 
written document is the cause of action, 
the transaction which it records cannot be 
referred to, if the document is inadmissible 
bat acknowledgment, in this country at any 
rate, is not accounted a cause of action. - 

I accept the petition, set aside the decrees 
of the Courts below and remar.d the case 
for re trial to the first Court. 

Costs to follow final event. 

N - h. Petition accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1602 of 102i 5 

February 21, 1923. 

Present /—Mr. Justice Barerji and 
Mr. Justice Gokul Prasad. 

MAHABIR PRASAD— Defendant— 

Appellant 

versus 

Musammal PARS AND I — Plaintiff 

— Respondent. 

Limitation Act {IX of 1908), Sch. I, Art. 62— 
Rent recovered by person not entitled thereto—Suit 
by real owner — Limitation. 

Where rent of certain property is recovered by 
a person who is not entitled in law to recover it, 
he must be deemed to have realised the money 
for the real owner's use, and limitation for 

a suit by the latter to recover the amount of the 
rent from the former would commence to run from 

the date of realisation of the amount by him. 
The mere fact that a suit for rent by the real 
owner would have b^u. barred by limitation 
on the date of realisation or that the defendant 
was, owing to his minority, able to recover rent 
for a longer period than the real owner would have 
been able to do, would not disentitle the latter 
from recovering from the former the amount rea¬ 
lized by him. 

Second rppeal from a decree of the 
Additional District Judge, Meerut. 

Dr. I\. N. Kalju and Mr. 6‘. A. Haider, 
for the Appellant. 

Mr, Panna Lai, for the Responoent. 
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JUDGMENT. —The facts which have 
given rise to this appeal are shortly as 
follows. One Masammat Badamo was the 
original owner of this property. She 
made a gift of it to her daughter’s son, 
Roshan T*al, who was at that time a minor. 
Her property was being managed by her 
son-in-law. Fakir Chand, who continued to 
do the same for his minor son, Roshan La 1 , 
the donee. Roshan Cal died in 1900 and 
was succeeded by his widow, Musammat 
Parsandi, the present plaintiff. On the 
22nd of June 1911 Musammat Parsand 
made a gift of the said share to her daughter, 
Musammat Rattan Mati. It seems that 
there was some litigation about this shop 
between Musammat Rattan Mati afore¬ 
said and some other persons who claimed 
the property as the heirs of Fakir Chand 
mentioned above. This led to a suit which 
was brought in theyear 1914by Musammat 
Rattan Mati for a oeclaration of her title 
against the present defendant, Mahabir 
Prasad, and the other persons who laid 
claim to the estate of Fakir Chand. 
The present defendant, Mahabir Prasad, 
is a son of Fakir Chand by a wife other 
than the daughter of Musammat Badamo, 
This suit for declaration of Rattan Mati's 
title was decreed by the First Court on the 
8th of March 1915. The defendants went 
up in appeal and the learned judge of the 
lower Appellate Court dismissed the suit 
holding that it was barred bv section 42 
of the Specific Relief Act. The then plain¬ 
tiff went up in second appeal and this Court, 
by order of the 4th of June 1918, held that 
tlie suit was not so barred and remanded 
it to the lower Appellate Court for disposal 
according tolaw. This suit of Musammat 
Rattan Miti was eveutually decreed by 
the lower Appellate Court against all tl;e 
defendants; in other words, it was held 
that she was the owner of the share in 
dispute by virtue of the gift made in 
her favour by Musammat Parsandi. This 
was on the 12th of April 1919. 

In. the meanwhile, soon after the afore¬ 
mentioned suit had been dismissed b} 7 the 
lower Appellate Court as barred by section 
42 of the Specific Relief Ai.t, the present 
defendant, Mahabir Prasad, brought a suit 
on the 29th of May 1916, against Moti 
Cal, the tenant of the shop, for recovery 
of rent for the period between the 8th of 


October 1906 aud the 25th of May 1916. 
The suit was based on a kcrabiama exe¬ 
cuted by Moti Cal aforesaid in favour of 
Fakir Chand, the father of Mahabir Prasad. 
This suit was decreed by the First Court 
on the 21st of December 1916 and the 
decree of the First Court was affirmed 
by the lower Appellate Court in 1917. Moti 
Cal deposited the decretal amount or. the 
4th of August 1917 and it was withdrawn 
by the present defendant on the 31st of 
July 1919, that is about 3 months after the 
decision of the question of title in favour 
oi Musamn at Ratan Mati. The present suit 
was then brought on the 9th of February 
1920 by Musammat Parsandi for recovery 
of the amount so realized by Mahabir Pra¬ 
sad, namely, rent for the period between 
the 8th of April 1908 and the 21st of Tune 
1911, that is for a period little over three 
years before the date of her gift to Ratan 
Mati. The defence put forward by Maha¬ 
bir Prasad w«s that the property having 
been gifted in favour of Ratan Mati, the 
plaintiff had no right to sue. No further 
questions were raised in the First Court. 
The First Court decreed the claim. J he 
defendant, Mahabir Prasad, then went up 
in appeal and raised the further deferne 
that the suit was barred by limitation. 
This was based on the ground that, at the 
time when Mahabir Prasad l>iought tie 
suit, any claim by Musammat Parsandi 
for recovery of the same amount of arrears 
would have been barren by time. The 
learned Judge or the lower Appellate Covit 
Ins repelled this contention and affirmed 
the decree of the Court of first instance 
bolding on the o nest ion of title in favour 
of the plaintiff just as the First Court had 
done. 

The defendant comes here in second 
appeal and the 6rst question argued 
on his behalf was that the present 
suit was barred by limitation. The 
present suit, being one to recover 
monies realized by the defendant on 
the 31st of July 1919 To which the 
plaint if* was entitled as owner of the prop¬ 
erty, having been brought within three 
years of the date of such realization is not 
prima facie haired by time, but the argu¬ 
ment advanced by the learned Advocate 
for the appellant is that this money was 

not realized by the defendant fox the 
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plain tiff's use because on that day the 

plaintiff s claim to this money was barred 
by time. 

The real question which we have to decide 
in this case is who was entitled in fact and 
law to the rent for the period in dispute. 

There can be no doubt that this money 
was payable to Musamntat Parsandi 
she being the owner during the period 
for which the rent was claimed. Ihe 
defendant could only be deemed to have 
realized this money for the plaintiff. 

Fakir Chand, the father oi the defendant, 
was the manager of the property for his 
mother-in-law, Musamntat Badamo, and 
suDsequentlv for his son, Roshan Lai. 

'Vs Badamo had gifted the property to Ro¬ 
shan I.al who was then a minor, Fakir must 
be deemed to have been acting for him and 
after him for his widow and to have ob¬ 
tained the rent, aeed as their agent. Ibis 
case is similar to the case of a btnamida *, 
getting a decree for money really due to 
the beneficial owner. In such a case it 
has been held that the money which the 
benamldar realises in the decree in his favour 
is money had and received for the bene- 
fici.il owners of the house (See Sundar Lai 
v. Fakir Chanel (i). Tne principle of the 
ruling in Mahomed Wahib v. Mahomed 
Ameer (2) also aplies to the present case. 

Tiiatcase was approved of in Amina Bibi 
v. Najm-un-nissa Bibi (3). The mere 
fact that the defendant could recover 
rent for a longer period by reason of his mi¬ 
nority does not affect the present question. 

No doubt the money could not have been 
realized for the full period now claimed if 
the suit had been brought by Musamntat 
Parsandi. But since the defendant chose 
to bring a suit for rent which was in reality 
payable to the plaintiff and he could obtain 
a decree for that rent by reason of his 
minority that does not disentitle the 
plaintiff from getting the money which has 
in fact been received by the defendant 
for the use of tne plaintiff. 

We, therefore think, that the decree of 
the Court below was right and dismiss 
this appeal with costs, including fees on 
the higher scale. 

K. Appeal dismissed. 


94t 
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PATNA HIGH COURT. 

Civil Revision Petition No. 

of 1922. 

April 17, 1923. 

Present /—Justice Sir B. K. Mullick, Kt., 
and Mr. Justice Kuhvj.nt Sahay. 
Fi*RM of JAINARAIN RAMJASH— 

A PPEIXANT — PETF1 10 * I- R 


versus 


SI TAR AM MARWARI and oiiiers- 
Respondents—Opp(>site Party. 

Civil Procedure Code (Act V of 1908), O. 

X LI, r. 17 — Appeal— Appearance, what amounts 
to— -Pleader unable to argue—Dismissal for 
default, legality of. 

In order to constitute an appearance by a 
Pleader within the meaning of r. 1 7 of O. XLI 
of the Civil Prc cediu e Cede, it is necessary to show 
that the Pleader was ready to place materials 
before the Couxt upon which the Court could 
apply its judicial mind. [p. y^ 2> col. 2.] 

Satish Chandra Mukerjee v. Ahara Prasad 
Mukcrjcc, 34 C. 403; 5 C. L,. J. 2.47; 2 M. L. T. 

,1 „ C - W. N. 329 (F. B.). Muhammad 
Dakar Ah v. Chitlhui M ah ton, 52 Ind. Cas. 2901 
4 P. L. J. 712, relied on. 

The hearing of an appeal was adjourned at the 
request of the appellant’s Pleader. One day 
before the adjourned date of hearing an applica¬ 
tion by the appellant’s Pleader for a further 
adjournment was refused. On the date of licar- 
mg a junior Pleader appeared for the appellant 
and filed an application for time; the application 
was refused and he was called upon to argue the 
appeal, but this, he said, he was unable to do. 
Whereupon the Court passed an order dismiss¬ 
ing the appeal for default: 

Held, that in the eye of the law there was no 
appearance on behalf of the appellant, and the 
order dismissing the appeal for default was, there¬ 
fore. perfectly correct, [p. 942, col. 2.] 

Ci\ il revision from ar order of the Dis¬ 
trict Judge, Maablium, dated the 2otli 
Jvly 1922. 



23 A. 6a| A. W. N. (190a) s«3- 
3 * 1 C ** J • t* 7 * 
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Messrs. A. B, Mitkharji and B. B. 
Mukherji , for the Petitioner. 

Mr. P. N. Bin ha, R. B., for the 
Opposite Party. 

JUDGMENT. 

Mullick* «T.—The suit out of which this 
application arises was brought by Sitaram 
Mar war i and 3 others in the Court of the 

Additional Subordinate Judge of Dhanbad 
against Jainarain Ramjash for recovery 
of khas possession oi surface rights of some 
lanes and for the issue of a permanent 
injunction and for Rs. 1,000 on account 
oi damages for subsidence. On the 28th 
February 1922 the Additional Subordinate 

Judge uecroed the suit in full and on th« 

• « 
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28 th March following the defendants appeal- Co!lrt but that Wasnot sufficient . whether 
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ed against his decree to the Distiict Judge 
of Mmbhum. The hearing of the appeal 
was fixed for the 21st April 1922, when 
it was again adjourned till the 6tli June. 
O11 the 6tli June, in consequence 01 a tele¬ 
gram received from the appellants’ Vakil, 
the appeal was postponed to the 20th 
Julv. On the 19th July, which was a Wed¬ 
nesday, the appellants’ \akil again sent 
a telegrum asking that the case should be 
postponed till the following Monday . this 
the District Judge declined to do and he 
directed that the parties should be ready 
on the following day which was the adjourn¬ 
ed date fixed for the hearing. On the 20th 
J uly Babu ChandraStkhar Patru.tkc junior 
Pleader engaged by the appellants, filed a 
petition for time on the ground that lus 
senior, Bdbu Uilit Kumar MUra,wr.s still 
unable to appear and that he had been 
endeavouring to engage another senior 
Pleader but had not been successful, the 
District Judge refused to grant any further 
adjournment and called upon the junior 
Pleader to aigue the appeal, ihis, the 
junior Pleader saio, he was unable to do. 
I'lie Court thereupon passed the follow- 
i n „ 0 rder: “Pleader for appellant states 
that he cannot argue the appeal. Vakil for 
respondents ready. The appeal is dismiss¬ 
ed for default with costs. ’’ 


he was instructed t 0 apply for an adjourn¬ 
ment only or whether his instructions were 
to argue the appeal it he felt himself cap¬ 
able of doing so is immaterial, the lega 
position would not have been different 
if he had been unable to argue by reason 
of illness and in law there was no appear 
auce by him. Although the decisions on this 
point in the various High Courts are not 
uniform, I think the Full Bench of the 
Calcutta High Court laid down the correct 
rule in Satish Chandra Mukerjec v. A ham 
Prasad Mukerjec (1), and 1 think that, in 
order to contstitute appealance by a 
Pleader, it is necessary to show that the 
Pleader was reaay to place materials before 
the Court upon which the Couit could 
apply its judicial mind. See Muham 
mad Bukar Ali v. Clmlhai Malden (z). It 
follows that the question in every case 
will turn upon the facts and in the piesent 
case I am satisfied that there was no 
appearance within the meai ing of O. XU. 
Tnat being so, the order of dismissal for 
default was light. 

Whether the learned Judge w r as right 
in the circumstances in refusing further 
time is a question wdiich does not arise 
in an application under section 115, Civil 
Procedure Code, but looking at the fact 
placed before us 1 cannot see what else 

A __ • _ . j « « 


:d lor cieiauiL ; placet: neioic us j. waniiut see wudi ci« 

On the 23rd October the present applica- t , ]e j eaniea District Judge could have 

tion was made for the exercise of the Court s rioue> ^fi e sen { or pleader was unable 

revisional jurisdiction under section H 5 i tu atcend 011 the 6th j unc becausehehw.fi 


Civil Procedure Code. 

It is contended that, in the circumstances, 
the District Juage liaa no jurisdiction 
to make an order under O. XU, r. 17, 
Civil Procedure Code dismissing the appeal 
for default and that lie had jurisdiction 
only to write a judgment and to dispose 
of the appeal on its merits. I very much 
doubt whether this is a case m which an> 
question of jurisdiction is involved ; but, 
apart from that preliminary objection, 
I think on the merits the petitioners have 
no case. 

In the first place, ill my opinion, the 
learned Judge was quite right iu treating 
the case as out of non-appearance. Baoi' 
Chandra Sekhar Patra, when asked to 
argue the appeal, declined to do so on the 
ground that the case was too difficult 
for him* He wae certainly. present in 


. another engagement and the case was ad¬ 
journed at his request till the 20th. 
On the 19th the Judge refused a prayer 
for further adjournment and warned the 
parties that the case would be taken 
up the following day. The junior Pleader 
had full notice and I am altogether unable 
to understand why he aid not make some 
effort to argue the case, hi any event, 
the appellant had ample opportunity after 
the 6th June for engaging a practitioner 
who • would have sufficient leisure and 
capacity to appear in the case. . 

The application, therefore, fails and JS 
dismissed with costs: hearing fee two gold 
mohurs. 

Kulwant Sahay, J .—1 agree. 

Z. K. & W. C. A. Application dismissed. 

(1) 34 C. 4 ~ 3 f 5 C; I<. J. 247 f 2 M, h. T. *331 
IX C. W. N. 329 (F. B.). ■ 

(a) I 2 Indt Cftlj 2901 4 3 , hi Ji ?I 
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PARSBADI IfAIy V. EAIQ SINGH. 

ALLAHABAD HIGH COURT. 

Second Civie Appeae No. 446 of 1922. 

June 29, 1923. 

Present /•—Mr. Justice Daniels. 

PARSHADI LAD —Defendant— 

Appeeeant 

versus 

Thakur LAIQ SINGH—Peaintiff— 

Respondent. 

Civil Procedure Code (Act V cf 1908), O. 
XXXI V t r. 1, object of—Suit by prior mort¬ 
gagee — Subsequent mortgagee not impleaded—Suit 
whether liable to be dismissed — Procedure. 

The object of O. XXXIV, r. 1 is to prevent 
multiplicity of suits and to secure that no 
injury is done to the rights of any party not 
impleaded. The provision is expressly made 
subject to other provisions of the Cede which 
include O. I, r. 9. Wherever, therefore, it is 
possible for the Court to do justice as between 
the parties before it, it should do so, and should 
not make O. XXXIV, r. 1 a ground for dismissing 
the entire suit. [p. 914, col. 1.] 

Shivubai Rajaram Shete v. Shiddheswar 
Martand Hedge, 61 Ind. Cas. 590; 25 B. 1009; 
23 Bom. E. R. 405, Sital Prasad v. Asho Singh, 
69 Ind. Cas. 677; 2 Pat. 175; (1922) Pat. 326; 
(1922) A. I. R. (Pat) 651, followed. 

Where, therefore, in a suit for sale of mort¬ 
gaged property on the basis of mortgage the 
plaintiff omits to implead a subsequent mort¬ 
gagee the suit ought not to be dismissed 
entirely; the plaintiff is entitled to any relief 
that can be given to him without prejudicing 
the right of the subsequent mortgagee, [p. 91* 
col. 1.] 

Second appeal from a decree cf the Sub- 
ordinote Judge, Budaun, reversing a 
decree of the Munsif, West Budaun. 

Mr. Panna Lai , for the Appellant. 

Mr. Peari Lai Banerjl , for the Re¬ 
spondent. 

JUDGMENT.— This appeal arises out of 
a suit brought by the plaintiff, Thakur Laiq 
Singh, for sale of the mortgaged property 
on the basis of his mortgage. The mort¬ 
gage was executed by Sumer Singh, the ori¬ 
ginal owner of the property, as far back 
as the 1st June 1904. .Stuner Singh 
subsequently sold his equity of redemption. 
The defendant-appellant, Parshadi Lai, 
brought a pre-emption suit on the basis 
of this sale and was successful. He is, 
therefore, the owner of the property sub¬ 
ject to the plaintiff’s mortgage. He him¬ 
self subsequently, on 22nd October 190b, 
executed a mortgage in favour of one Ram 
Prasad who is not before the Court. The 
sole question for decision in this appeal is, 
whether the whole suit should have been 


dismissed on account of the plaintiff's 
failure to implead Ram Prasad. 

Both Courts have relied on the ruling 
in Alam Singh v. Gokal Singh (1). That 
was a case in which the plaintiff-mortgagee 
omitted to implead a subsequent mortgagee 
who held a mortgage of part only of 
the mortgaged property. The Court 
held that it was not necessary to 
dismiss the entire suit but gave a 
decree against that portion of the 
property which was not covered by the 
subsequent mortgage. The Trial Court 
considered that it necessarily followed from 
this ruling that if the subsequent mortgage 
covered the entire property the entire suit 
must be dismissed. In the Appellate 
Court the plaintiff relied on the prin¬ 
ciple that O. XXXIV, r. 1, which directs 
that all persons having an interest in the 
mortgaged property must be joined as 
parties, is subject to O. I, r. 9 which 
says that no suit shall be dismissed merely 
on the ground of non-joinder of parties. 
If, therefore, relief could be given to the 
plaintiff without prejudicing the right 

of Ram Prasad who had not been joined, 
O. XXXIV, r. 1 did not necessarily stand 
in the way of such relief being granted. 
The learned Judge considered that if this 
objectcould beeffected in one way it could 
also be effected in another according to the 
circumstances of the particular case. In 
the case cited it was effected by passing 
a decree for sale of part of themortgage only. 
In the present case, in order that the rights 
of Ram Prasad should not be prejudiced, 
the plaintiff offered to give up his priority 
and to accepts decree subject to the mort¬ 
gage in favour of Ram Prasad which should 
be treated as having preference over his 
own. The learned Judge of the Court 
below has passed a decree in these terms. 
The decree under appeal does full justice 
as between the parties to the suit. The 
appellant is in no way prejudiced by it. He 
was bound to pay the plaintiff’s mortgage. 
He was bound also to pay the mortgage in 
favour of Ram Prasad. So far as he is 
concerned,the respective priority as between 

these two mortgagees is a matter of com¬ 
parative indifference. He has in fact 

tried to take advantage of the technical 

(1) 21 Ind. Cas. 27x1 35 A. 4841 « A, E. J. 
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ground of non-joinder of Ram Piasad 
in order to escape liability for paying tl_e 
plaintiffs mortgage altogether. Unless 
the provisions of law very clearly require 
it, this contention ought not on the ground 
of justice and equity to be accepted. 

In my opinion the reasoning of the Court 
below is sound. The object 0 f O. XXXIV, 
r. i is to prevent multiplicity oi suits 
and to secure that no injury is done to the 
Tights of any party through his not being 
impleaded. The provision is expressly 
made sabject to other provisions of the Cede 
which include O. 1, r. 9, and it has 
been laid down many times that where 
it is possible for the Court to do justice 
as between the parties before it,it should 
do so and should not make O.XXXIV, r. 1 
a ground for dismissing the entire suit. 
The Bombay High Court recently in the 
case of Shivubai Rajaram Shete v. 
Shiddheswar Martand Hegde (2) refused 
to allow a redemption suit to be 
dismissed altogether because certain 
heirs of the original mortgagees had 
not been joined. But the case which 
is most directly parallel to the t 
before me is that of Siial Prasad 
v. Asho Singh (3). The facts of that case 
were exactly on all fours. The plaintiff 
was suing on his mortgage and had failed 
to implead a subsequent mortgagee. The 
contention was, as here, that the entire 
suit should be dismissed in consequence. 
The Court went farther than it is necessary 
to do in this case and held that a decree 
could be passed in favour of the plaintiff 
without making any condition as to the 
absent defendants, on the ground that the 
decree could not, in my cose, be allowed to 
operate to the prejudice of the subsequent 
mortgagee who was no party to it. In the 
presentca.se the decree passed by the Court 
below does substantial justice between the 
parties and, in my opinion, ti e provisions 
of O. XXXIV, r. 1, which must be read sub¬ 
ject to those of O. I.r. 9, do not have* the 
effect of rendering it illegal. I accerdingly 
dismiss the appeal with costs including 
in this Court lees on the higher scale. 

x. 9 .P, & w. c. A. Appeal aismtssed. 


madras high court. 

Cmg Revision Petition No. 312 of 1022. 

April 4, 7023. 

Present :—A]r. Justice Coleridge. 

Sri Raja SOBHANADR 1 APPARAO 
B 4 HADUR, ZEMINDAR GARU, OF 
Nl’ZVID—P etitioner 

VCVSHS 

The GOVERNMENT PLEADER- 

•OiTDSiTE Pari v. 

Madras Civil Rules of Practice, rr. 32 to 36— 
Inspection of proceedings by party—Liability 'for 
payment of fees. 

Under rule 36 of the Madras Civil Rules of 
Practice, fees are payable not only in cases of 
inspection of documents by a stranger under 
rules 33 to 35, but also in cases of inspection 
of proceedings by a party under rule 32. 

Petition, under section 115 of Act V of 
1 9' ; 8, prating the High Court to reuse 
an oraer of the Court of the District Mi nsif, 
Bhimavarum, datea the 23rd September 
1921, in S. C. S. No. 771 of 1911. 

Mr. T, Ramcahandra Rao , for the Peti¬ 
tioner. 

Tiie Government Pleader, for the Govern- 
ine it. 

JUDGMENT.— The petitioner applied un¬ 
der section 32, Civil Rules of Practice, for 
search of documents and was oideicd to 
pay the fee prescribed unaer sectoin 36, 
He objects that there is no fee for section 
32 ard that Section 36 applies oi ly to sec¬ 
tions 33 to 35 as these sections come under a 
separate heading, 11 Inspection of docu¬ 
ments by a stranger "and that thisheaciig 
covers sections 33 to 33 and cot 32 which is 
under the heading, “ Inspection of Pro¬ 
ceedings by a party." 

I cannot agree, for if sc when he bfld 
pat in his memorandum under section 32 
there the matter would end, for the section 
docs not say w ; hat is to happen thereafter. 
It is section 36 that says “If leave is granted 
the following fees shall be paid ” and this 
must govern all the sections where leave 
is being asked. 

I dismiss the petition with costs. 
v.n. v. Petition dismissed. 


(2) 61 Ind, Cas. 590J -i5 B. 10091 23 Bom. 

If* Rt 405. 

(3) 69 Ind. Cas. 6771 2 Pat. 1751 (2922) Pali 
ji6) (1922) A. I. R. (Pat.) 6|z. 
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MADRAS HIGH COURT?. 

FTJLLB ENCH. 

Criminae Revision Case No. 691 

of 1922. 

(Criminal Revision Petition no. 580 

of 1922). * 

April 24, 1923. 

Present: —Sir Walter Schwa be. Kf., Chief 
Justice, Justice Sir Francis Oldfield, K.T., 
Mr. Justice Rameaam, Mr. Justice Devadoss 
and Mr. Justice Coleridge. 

PONNUSAMI ODAYAR and others— 
Accused Nos. 2,3,6 and 7— Petitioners 

versus 

RAM AS AMI THATHAN— Complainant — 

Respondent. 

Criminal Procedure Code ( Act V of 189S), 
s. 342, applicability of — Summons-cases — Pro¬ 
cedure. : 

The provisions of section 342 of the Criminal 
Procedure Code are inapplicable to summons- 
cases; but there is no objection to a Magistrate 
questioning the accused generally for the purpose 
of enabling him to explain the circumstances 
appearing in the evidence against him, and in 
complicated cases, especially where the accused 
is not represented by Counsel, it is a desirable 
course, notwithstanding that it is not obligatory. 
[p.947, col.i.1 

(Case-law reviewed.) 

Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
p aying the High Court to revise tl.e judg¬ 
ment of the Court ol the Sub-Divisional 
First Class Magistrate, Mayavart.n , in 
Criminal Appeal No. 21 of 1922, preferred 
agaixist the judgment of tbe Couit of the 
Stationary Second Class Magistrate, Maya- 
varam, in Calendar Case No. 275 of 1921. 

This case came on for hearing on the 
3rd April 1923 in pursua ce of the order 
of the Couit (Sir Walter Schwabe, KT., Clnei 
Justice, and Mr. Justice Odgtrs), dated 15th 
March 1923 that it be posted before a 
Full Bench of five Judges. 

Messrs, if. Bhashyam Ayyangar fv.ith him 
P. ] . Kuppanna Ran) , toi the Petitioner.— 
Tue pro\ isious of section 342 are applicable 
to summons-cases and the accused must 
be generally questioned in the case after 
the witnesses tor the prosecution have 
oeen examined. 

Tue provisions of section 342 are general 
in their nature and apply to all enquiries 
and trials. (See Chapter XXIV). 

60 


Chapter XX of the Criminal Procedure 
Code relating to the trial of summons-cases 
is not complete in itself and there is no 
provision for the examination of the accused 
as mentioned in section 342. 

There is nothing in section 342 to exclude 
its application in the trial of summons- 
cases; nor c o the provisions relating to 
the trial of summons-cases exclude its 
application. The words “before he enters 
on his defence" in section 342 do not in any 
way indicate that the procedure laid down 
in sect on 342 is confined to warrant and 
Sess ons ca^es. 

See Fernandez v. Emperor (1); Emperor 
v. Gulabjap (2), Raghu Bhumij v. 
Emperor ( 3), Gulam Rasul v. Emperor (4), 
Muhammad Bakksh v. Emperor (5), 
Pannes hwar Lai Miilcr v. Emperor lb). 

The Public Prosecut >r, for the Crown.— 
Ci ipter XX provides for a complete pro¬ 
cedure and there is no room for this appli¬ 
cation and section 342. The words “be¬ 
fore he enters on his defence ” in section 
342 clearly show that the section was 
intended to apply only in warrant and 
Sessions cases. 

Tuey have a definite meaning under 
the Code. See section 451 and hence 
the section could not apply to summons- 
cases. 

Messrs. T. V . Mulhukrlshna Aiyar 
and M. S . Venkalarama Aiyar , for the 
Respondent. 

OPINION. 

Schwabe, C. J. —This criminal revision 
case has been referred to the Full 
Bench on the question whether in 
summons -cases the provisions of section 
342 of the Code of Criminal Procedure, 
are to be applied, that is, is the Court 


(1) 59 Ind. Cas. 120; 22 Bom. E. R. 10401 
22 Or. E J. 17; 45 B. 672. 

(2) 64 Ind. Cas. G69; 46 B. 441; 23 Bom. E. 
K. 1203; 23 Cr. E J. 45; (1922) A. I. R. (B.) 
290. 

( 3 ) 5* tad- Cas. 49; 5 P. E. J. 43OJ I P. E. T. 
241; 21 Cr E. T 705. 

(4) 61 I“d. Cas. 715; 6 P. E. J. 1741 22 Cf. 
E. J. 427; 2 P. E. T. 390. 

(5) 65 Ind. Cas. 618; 23 Cr. E. J. 154 j 4 E. 

I/. J.230; i 1922' A. I. R. (E.) 45. 

(6) 67 Ind. Cas. 616; 3 P. E. T. 3471 23 Cr. 
E. J. 44°: U9*2) A. I. R. (Pat) 29$, 
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bound, for the purpose of enabling the 

accused to explain the circumstances ap* 
pea ring in the evidence against him, to 
question him generally on the case after 
the witnesses for the prosecution have 
been examined and before he is called 
on for his defence. The inconvenience 
of this course is manifest in view of the 
provisions of section 364 of the Code of 
Criminal Procedure which require the tak¬ 
ing down of any such question in full in 
the language in which the accused is ex- 
amined , or, where that is not practicable, 
in t.ie language of the Court or in English, 
and that the record sh?!l be shown or 
read to him and, if necessary, interpreted. 
Ihe great majority of summons-cases are 
of a petty nature and a strict application 
of the section must necessarily involve 
a consumption of a large amount of ju¬ 
dicial time. We are reliably informed 
that it would involve a considerable in¬ 
crease in the Magistracy and that, in fact, 
the section has in practice in this Presi¬ 
dency not been treated as applying to 
summons-cases. In Madras there is no 
authority on the point except that in two 
recent cases Single Judges have felt them¬ 
selves bound to hold that the section does 
apply by reason of the decisions of the 
Benches of other Courts referred to below. 
In other Courts there is considerable weight 
of judicial authority in favour of the appli¬ 
cation of the section. In Fernandez v. 
Emperor (1), Shah and Crump, JJ., gave 
a direct decision on the point, and it was 
followed in -Emcpcror v. Gulabjap (2) by 
Madeod, C. J., and Shah, J., the former 
pointing out the inconvenience and suggest- 
ing legislation as a remedy. In Raghu 
Bhumij v. Emperor (3) in which 
the point was unnecessary for decision 
as it was a Sessions case, Sultan 
Ahmed, J., held that the application of 
section 342 was obligatory in Sessions 
coses and expressed his opinion that it 
did not apply to summons-cases for reasons 
which 1 will refer to later. Mullick, J., 
holding that the section was not obligatoiv 
in Sessions cases, stated that he failed to 
See any diticjence between warrant and sum¬ 
mons-cases. On this case being referred to 
Jwala Prasad, J., lie held that it was 0 bli- 
ga,tuiy in Sessions cases cud was clearly 
ol opinion that it applied to summons- 


cases. In Giilarn Rasul v. Emperor (4) 
Adami and Bucknill, JJ., held that the 
section applied to summons-cases. Fernandez 
v. Emperor (1) had been reported 
in the meantime and the Court simply 
followed that decision. This case has also 
been followed by Single Judges in Lahore 
in Muhammad Bakhsh v. Emperor (5), 
and in Patna in Parmeshwar Lai Mitter 
v. Emperor (6). It is open to this Bench 
to take a different view, and we have to 
consider the matter for ourselves, of course, 
giving due weight to the authorities quoted 
above. Section 342 is one of the general 
provisions as to inquiries and trials, con¬ 
tained in Chapter XXIV, and, being a 
general provision, it must be applied to 
all cases, unless the special sections dealing 
with particular cases indicate that it is 
not intended to apply to them, or unless 
the words of the section itself give such 
indication. In niy judgment, both these 
grounds of exception are to be found in 
respect of summons-cases. Looking at 
section 342, it is a con ition that the ques¬ 
tioning directed is to take place before 
the accused is called on for his defence. 
The calling on the accused for his de¬ 
fence has a definite meaning both in Sessions 
and warrant-cases under sections 289 and 
.256, but when examining Chapter XX 
containing the provisions applying to sum¬ 
mons-cases, the expression is not used. 
The prisoner in these cases does not “enter 
on his defence “ but the Magistrate is 
bound “ to hear the accused." * That 
this distinction in phraseology is de¬ 
liberate is clear from an examination of 
sec tion 451 relating to the trials of European 
British subjects which refers, in summons 
cases, to a time before he is heard in his 
defence under section 244 and, in warrant- 
cases, to a time before he enters on his 
defence under section 256. [See on this 
point the judgment of Sultan Ahmed, 
J., Raghu Bhumij v. Emperdr (3)]. In 
my judgment, the proper interpretation 
to be put upon section 342 by reason of 
these words is that it is to apply only to 
those cases where under other sections 
of the Code the prisoner is to be called 
on for liis defence. Again, Chapter XX 
provides a complete procedure fox the' 
hearing of summons-eases. Under section 
242 the accused is asked if he has any cause 
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to show why he should not be convicted; 
but there is no sort of prelim nary enquiry 
before framing a charge, as is the case in 
Warrant-cases, and before a case is comm t- 
ted to Sessions. Then under section 344 
the Magistrate must hear the complainant 
and take all such evidence as may be pro¬ 
duced in support of the prosecution and 
also hear the accused and take all such 
evidence as he produces in his defence. 
Under section 245, after taking this evi¬ 
dence and such further evidence (if any) 
as he may cause to be produced, and (if he 
thinks fit) examining the accused, he must 
give his decision. It is difficult to see 
where in these sections a formal examina¬ 
tion under section 342 is to come in. It 
would have to be read in somewhere in 
section 244 and it would be remarkable 
that, if section 342 was intended to be 
applied to summons-cases, the Legisla¬ 
ture should not have said at what stage 
in the application of sections 242, 244 and 
245 this further formal exam nation is to 
take place. I do not feel bound to read 
the provisions of section 342, as interven¬ 
ing in the middle of the operation of these 
sect ons, and in my judgment, it has no 
application to summons-cases. It is per¬ 
haps worth observing that in summons- 
cases there is no objection to a Magistrate 
questioning the accused generally for the 
purpose of enabling him to expla n the 
circumstances appearing in the evidence 
aganst him, and in complicated cases, 
especially where the accused is not repre¬ 
sented by Counsel, it is a desirable course 
notw thstanding that it is not obliga¬ 
tory. 

As to the other points raised, this 
criminal revis on case with this direc¬ 
tion will be referred to the Referring Bench 
for disposal. 

Oldfield, J.—I agree. The authorities 
referred to in the judgment just delivered 
seem to me to proceed, implicitly or ex¬ 
plicitly, on two assumptions, which with 
all respect I cannot follow:—That the 
entry by the accused on his defence, re¬ 
ferred to in section 343 of the Code of 
Criminal Procedure is identifiable with 
the hearing of the accused, referred to in 
Chapter XX, and that the language used 
in thesectonis applicable if at all to sum¬ 


mons-Case procedure. With all deference to 
my Lord, I am not sure that the separate 
references in section 451 to accused be ng 
heard in summons-cases and enter ng 
on his defence in warrant-cases ass st 
the argument. For it is not clear that 
they correspond with more than the drafts¬ 
man’s adherence in 1884, when that part 
of the Code was amended, to the wording 
of the other port ons now under construc¬ 
tion. It is, however, in my opin on suffi^ 
cient that the distinction to be inferred 
from the different wording used in each 
of those portions can eas ly be drawn; 
the hearing of the accused under section 
244 referring to the general hearing, to 
which he or his Vakil on his behalf is en¬ 
titled in the course of the trial. His entry 
on his defence under summons-case pro¬ 
cedure takes place earlier, when, under 
section 242, after the particulars of the 
offence have been stated to him, he is 
asked if he has any cause to show why 
he should not be convicted. But, as the 
witnesses ior the prosecution have not 
then been examined, there can be no ques¬ 
tion then or later of the requirements of 
section 342 having been fulfilled. 

Ramesam, J.—~ I agree with the judg¬ 
ment of the learned Chief Justice. 

Devadoss, J. — I agree with the judg¬ 
ment of the learned Chief Justice. 

Coleridge, J. —I agree. 

v. n. v. Order accordingly, 

w. c. A. 


PATNA HIGH COURT. 

Criminal Revision no. 149 of 1923. 

April 17, 1923. 

Present :—Justice Sir John Bucknill, Kt. 

BENI —Petitioner 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 189S); 
s. 257— Witnesses, attendance of— Accused, right 
of—Duly of Court. 

There is no reason why, within all reasonable 
limits, an accused person should not be entitled 
to obtain the assistance of the Court in bringing 
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before it all such persons as he may think are 

+* n ° rd f r *° P rotect bimself against 
the accusation and charge which has been brought 

against him in connection with any criminal 
Mere technicalities as to whether he 
applies to the Court for enforcing the attendance 
of his witnesses at one moment or a little later 
should not deprive him of his right. It does not 

he l e - ast to the ,rrib ^al or to the ad- 
ministration of justice, whether there is or is not 

a trifling delay in the operation and conduct of 

proceedings. The only important thing from a 

fundamental point of view is that the Tribunal 

Hn« U Itfl C J rta u n Wh . at is the truth of the accusa- 
r* »ch has been brought against the accused. 
IP* 949 * col. 1.] 

Criminal revision from r.n order of the 
Xyistrict 3nrl Sessions Juqge, Bhagalpur, 
dated die 20th January 1923. 

Messrs .Ah' Imam , A. Sharfuddin md 
Sul tana dif n Husain , for the Petitioner 
the As istant Govcrj.mei.t Advocate, for 

the Crown. 


JUDGMENT.-— This i s an application in 
Criminal Revisions 1 Jurisdiction in ccnnct' 
tiou with a decision 0 f a Magistrate cf the 
J-h’ss o. Bhagalpur by which, on the 

^otli December ^last, that Magistrate con¬ 
victed the applicant of sn offence against 
the provisions of section 420 cf the Indian 
enai Code, that is tc say, cheating, and 
sentenced him to undergo rigorous im¬ 
prisonment for six months and to pay 0 
ne of Rs. j 5 o in default of payment of 
which he was to undergo rigorous imprison¬ 
ment tor 30 days in addition. Prom this 
decision there was an appeal to the Sessions 
Jiiuge of Bhagalpur, who, on the 20th 

January 1923, confirmed the conviction 
and sentence. 

Now, the matter has been brougl t up 
to me on a very small but at the same 
time on a not unimportant point. I need 
not here go into all the circumstances 
which led up to theinith.ticn of the charge 
against the present j ccurcd. The short 
facts areas follows : 

t he appellant, whose 11c me is Beni Chr mrr 
and who is a resident of Patna, has been 

n? U , V rl ed ° f chcatil, 8 complainant Dach- 
C , h,,1 ' K1r ' wll o now lives in Bhagalpur, 
bn who formerly liver! in Patna.?.,., of 
swindling him by obtaining frcm i lim 
under false pretences the sum of Rs. 150. 

It w. s said that the accused erme to the 

complainant and told him that he was 
expecting ? large consignment of leather 


valued at some Rs. 2,000 from Calcutta 
which wa s to be delivered to him in Ba bsgal 
P. ur J su 88ested to the complainant, that 
i be (the complainant) would advance to 
himRs. 200 he (the complainant) should 
ha ve the pick of the consignment and tha t 
the rest should afterwards be sold for wha t- 
ever it would fetch in the ordinary course 
of trade. He is said to have showed a 
paper t 0 the complainant which indicated 
that there really had been a transaction 
with regard to this question of leather. 

I he complainant is said to have given the 
accused the sum of Rs. 150 as an advance. 
The accused and the friend who was with 
him then left and did not return, and 
subsequently a charge was maae against 
the accused by the complainant. 

Now, one of the principal points which was 
put forward on Delia If of the defence was 
t n t he had not in fact been present on this 
occasion at the time when it was alleged 
that he had made these propositions to the 
complainant which had been accepted by 
toe complainant; in other words, that he 
could show a clear alibi. The accused, 
at an early stage oi the proceedings, put 
forward the names of several witnesses 
whom he proposed to call to give testimony 
on his behalf. Amongst these were certain 
persons whose names were Munshi Sheo- 
nandan Dal, Budhoo and Digamber. But 
on the 14th December, out of the numerous 
witnesses whom he had colled,these three 
did not attend. It would appear that 
on the same date the accused asked the 
Magistrate to issue a warrant ordering 
tne tnird of these three witnesses, Digamber, 
to attend on a future date to give such 
testimony as he could on behalf of the 
accused. The Magistrate accordingly com¬ 
plied with this request. It would appear 
from the explanation which lias now been 
(second hand) gi\en by the Magistrate 
that at that moment no application was 
made to the Court that the other two 
witnesses, namely, MunshiSheonandan Dal 
and Budhoo should also have warrants 
issued against them to compel their attend- 
ance. But it is agreed that a little later 
on the same date, the accuseci again applied 
asking that warrants against these two 
men v the other two absent witnesses) should 
also be issued. This, lor sene rto$cn of 
other, which I must confess, inexplicable* 
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was not granted. The ca se a ppe? rs to Lave 
continuea four days after this order had 
been refusec. 

So far as I can see from the order sheet, 
it does not seem that there was anything 
in the District Magistrate's note, which 
shows that this matter was then actively 
taken up, and, indeed, it is also apparently 
fairly clear that, although the matter may, 
as is stated at the Bar here, have been 
brought to the attention of the Sessions 
Judge, he did not pay any attention to tl.e 
question, or if he did, did not think it 
worth mention. The question, however, 
has been brought now before this Court, 
and on this ground a Rule was obtained 
from the Chief Justice and ft r. Justice 
Mullick oa the 22nd March 1923 under 
which it was ordered that this application 
should be heard and that the applicant 
should be admitted on bail to the satisfac¬ 
tion of the District Magistrate. 

I have no hesitation in thinking that there 
has been some unfortunate mistake here. 
I can see no reason why, within all reason¬ 
able limits, an accused person should not 
be entitled to obtain the assistance of the 
Court in bringing before the Court all such 
persons as he may think are necessary in 
order to protect himself against the accusa¬ 
tion and charge which has been brought 
against him in connection with any criminal 
offence, Mere technicalities as to whether 
he applies at one moment or a litt’e lf.t<r 
do not seem to me to be very material. It 
does not matter in the least to the Tribum 1 
or to the administration of justice whether 
there is or is not a trifling delay in the 
operation and conduct of proceedings. The 
only important thing from a fund; mental 
point of view is that the Tribunal should 
ascertain wha t is the truth of the accuse tion 
which has been brought against the indivi¬ 
dual. In those circumstances, I hove no 
hesitation whatever in admitting this appli¬ 
cation. The matter must go back to the 
proper Tribunal for hearing deiiovo, and the 
order of the conviction and sentence of tie 
Deputy Magistrate of the 20th December 
last and the affirmation of the Sessions 
Judge of the 20th January last will both 
be set aside. 

z, k. Application aim lied . 


MADRAS HIGH COURT. 

Criminal Revision Case No. 774 or 1922. 
Criminal Revision Petition No. 651 or 

1922. 

Mcrch 23, 1923. 

Present : —Mr. Tustiec Spe-, ter. 
ARUNACB A 1 AM CHF.TTY —A ccrsrr 

—Petitioner 

Vi I S US 

EMPKROR- Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
ss. 4 (1) (h), 199—Penal Code (Act XL V of i860, 

$. 498 —Complaint and statement of complainant, 
nature of—Enticing away married woman — 
Complaint, contents of. 

The sworn statement and the complaint of a 
complainant may be read together for the purpose 
of ascertaining what the nature of the complaint 
in any particular case is, as oral allegations are 
also included in the definition of ** complaint ,# 
contained in section 4 (1) (A) oi the Criminal 
Procedure Code. 

In re Pedda Anjinigadu, 64 Ind. Cas. 282; 
(1921) M. W. N. 514; 22 Cr. L. J. 762; (1922) A. 
I. R. (M.) 353; 13 L. W. 695, followed. 

Where in a complaint of an offence of enticing 
away a married woman there is no allegation 
either in the complaint or in the sworn statement 
of the complainant, that the accused's purpose 
was to have illicit intercourse with her, there 
is no •• complaint" of an offence under section 
498 of the Penal Code so as to give a Magistrate 
jurisdiction to take cognizance of that offence 
as provided by section 199 of the Crinmal Pro¬ 
cedure Code. 

Petition, under sections 435 rr.d 439 
of tl.e Code of Criminal Procedure, 9b, 
praying the Irigh Cont to revise the judg¬ 
ment of the Court of the Sessions Judge, 
Tiicbinoroly, in Ciin ir?l Appeal No. 32 
of 1922 preferred r.ga it st an order of the 
Court of the Treasury Deputy ^Magistrate, 
Tricl ii ofoly, in Cr lci < < r Case No. 1 
of 1922. 

Mr. C. Maihavan Nair, for the Accused, 
The Public Prosecutor, for the Crown. 

ORDER. —1 he complaint in this case 
was of the offences of kidnapping a minor 
girl and theft of her jewels. It is contended 
that there was no complaint of an offence 
of enticing away a married woman for the 
purpose of having illicit intercourse with 
her (section 498, Indian Penal Code) so as 
to give the fthigistrate jurisdiction fo take 
cognizance of that offence, as provided 
by section 199 of the Cede of Criminal 
Procedure. 
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I am of opinion that the objection is 
sound and must prevail. I agree with the 
observations of Ayling.J., in In re Pedda 
Anjinigadu (i) to the effect that the sworn 
statement and the written complaint of 
a complainant may be read together lor 
the purpose of ascertaining whst the 
nature of the complaint in any particular 
case was. As "‘complaints" include oral 
allegation under the definition in section 
4 ft) ft), it would otherwise he necessary 
to say that there was no complaint in cases 
where the complainant had no paper or was 
unable to write or get anyone to write for 
him when he came to the Magistrate, 
and if the Magistrate took down his com¬ 
plaint in writing (as he Would be bound 
to do), it would be impossible to say where 
the complaint ended and the sworn state¬ 
ment began. 

I do not feel bound bv the contrary 
opinion of Wallis, C.J., and Coutts-Trotter; 
J.i in In re Pedda Avjinigadu (i), as they 

differed in the result of that case. 

But in the present case there was 
no allegation even in the sworm statement 
of complainant that the accused’s purpose 
was to have illicit intercourse with her 
daughter. 

there is not even the statement as to 
puberty that there was in Inre Pedda Anjitti 
gain (i). Thus, there was no. complaint 
of an offence under section 498, Indian Penal 
Code, so as to give the Magistrate jurisdic¬ 
tion to try and convict the accuser cf such 
an offence. 

The conviction is quashed and the 1st 
accused is directed to be released from his 
bond and to be entitled to receive a refund 
of the fine if paid to him. 

v. n. v. Conviction quashed. ■ 

w. c. a. - 

"tO 64 Ind. Ca3. 2821(1921) M. W.'N. 514. 
22 Or. L. J. 762J (1922) A. I. R; (M.) 3531 13 I, 
W, 695. 
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CALCUTTA HIGH COURT. 

Criminal Appeal No. 639 or 1922. 

March 7, 1923. 

Prerent /—Sir Lancelot Sanderson, Kt., 

Chief Justice, and Mr. Justice Pant 0 n. 
ERAN KHAN and others — Appediants 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code ( Act V of i8c8), 
6 $. 3or. 303, 307 —Trial by Jury—Verdict, in¬ 
complete — Judge , power of, to put questions to 
Jury—Several charges — Procedure — Judge, dis¬ 
agreeing with verdict—Reference to High Court 
—- Discretion . 

. In a case in which the accused were being tried 
on several charges, the Judge directed the Jury 
to return a verdict in respect of each charge 
with refer, uce to each accused. The Jury re¬ 
turned a unanimous verdict which made no re¬ 
ference to some of the charges. The Judge then 
put some questions to the foreman of the Jury 
in order to ascertain precisely what the verdict 
of the Jury was as regards those charges: 

Held, that the course adopted by the Judge 
was quite legitimate and in accordance with 
the provisions of section 303 of the Criminal 
Procedure Code. fp. 951, col. 1.] 
v Where a Sessions Judge disagrees with 
the verdict of a Jury, section 307 of 
the Criminal Procedure Code gives him a dis¬ 
cretion to submit the case to the High Court: 
it is only when he is clearly of opinion that it is 
necessary for the ends of justice to submit the 
case to the High Court, that he is bouud to do so. 
if he is not clearly of that opinion, his failure 
to submit the case to the High Court is not a 
subject for interference by the High Court on 
appeal, [p. 951. cols. 1 & 2.] 

Per Sanderson, C. J. —In a case in which 
there are more than one accused and theic are 
several charges it is a convenient course for the 
Judge to take the verdict of the Jury upon each 
charge separately, [p. 951, col. 2.] 

Appeal against an order of t e Additional 
Sessions Judge, Paridpur, dated tbe 2nd 
December 1922. 

Babu Dasarathi Sanyal (with him B?bu 
Aslta Ranjan Ghose), for the Appellants. 

. Mr. Orr, Deputy Kegal Remembrancer, 
(with him Babu B, M. Sen), for the Crown; 

JUDGMENT. 

Panton, J.—This appeal is preferred 
by seven persons, all of whom have been 
convicted under section 326, read with 
section 149, three under section 148 and 
four under section 147 of the Indian Penal 
Code. These offences are alleged to have 
been committed in connection with a riot 
which occurred at what h?s been described 
as a 6 eottah plot which one Hossain MridkP 
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waseugagediu ploughing. HossaiuMridha, 
according to th. e evidence, was struck on 
the head, and received injuries from which 
he subsequently died. 

The first point which has been urged 
by toe learned Vakil for the appellants 
is that the learned Sessions Judge was 
wrong in putting certain questions to the 
Jury rt the time he w r s ascertaining their 
verdict. In leaving the case to the Jury 
the learned Judee said: " I shall want 
you to give me a clear verdict in respect 
of the offences under sections 147, 14^, 
304, 326 anl 225 for each of the accused.” 
When the Jury returned from a considera¬ 
tion of their verdict, the first question 
put to them was * Are you unanimous"?, 
to which the reply was ‘ Yes/' The se- 
cond question was 4 What is your 
op’nion?,” to which the reply was * We 
find that Abdul Gani Khan, Ramjan Khan, 
Baher Khan and Sadulla Sheikh are guilty 
under Section 147. Eran Khan, Dulal 
Khan and Matbar Khan are euilty under 
section 148; and none of them are guilty 
under section 149.” Havine regard to 
what the learned Judge had said to the 
Jury , before they retired for the considera¬ 
tion of their verdict, th answer given 
by the Foreman of the Jury was, in my 
opinion, an incomplete verdict, and it 
was necessary that the learned Judge 
should put further questions to the fore¬ 
man in order to ascertain precisely what 
the verdict of the Jury was as regards 
the other offences which the learned Judge 
had mentioned, that is to say, as regards 
sections 304, 326 and 325. The learned 
Judge, as I have said, did put further 
questions and in the result he ascertained 
that the real opinion of the Jury was that 
these appellants were not guilty of the 
offence under section 304, but that they 
were guilty of the offence under section 
326 by the operation of section 149 the 
Indian Penal Code. In my opinion, the 
questions put by the learned Judge were 
quite legitimate and were in accordance 
with the provisions of Section 303 of the 
Code of Criminal Procedure. 

The next point urged is that the learned 
Judge was wrong in not referring the case 
to this Court under the provisions of sec¬ 
tion 3°7 of the Criminal Procedure Code. 
It is true that he expresses the opinion 


that he does not agree with the 4 unani¬ 
mous verdict of the Jury: but section 307 
quite clearly gives to the Judge a discre¬ 
tion in the matter; and it is only when 
he is clearfy of opinion that it is necessary 
for the ends of justice to submit th case 
to the High Court that he shall so sub¬ 
mit it. If he is not clearly of that opinion, 
his failure to submit the case is not a sub¬ 
ject for interference by this Court on 
appeal. 

The third point urged by the learned 
Vakil is tha t the summing up of the learned 
Sessions Judge was defective, inasmuch 
as he should have more dearly insisted 
upon his view that the evidence of the 
prosecution witnesses was defective.' It 
may be that the learned Judge might have 
expressed himself in' stronger language 
in his charge to the Jury; but at the same 
time, having read this charge and having 
been taken through some of the evidence 
given in the case, my opinion is that it was 
an adequate and a fair charge, and that 
we should not be justified, in interfering 
with the unanimous verdict of the Jury 
upon this ground. For these reasons, in 
my opinion, th appeal must be dismiss¬ 
ed. 

Sanderson, C. I agree. I desire 
to add a few words, not with regard to our 
decision upon this appeal, for my learned 
brother has already dealt fully with that 
matter, but from a general point of view- 
and, that is, with regard to the manner 
in which the verdict of the Jury was taken 
in this cose. The first question put was, 
“ Are j’ou unanimous"? The answer was 
“Yes.’" The second question was" What 
is your opinion?” Then the Foreman of 
the Jury endeavoured to give the result 
ot their deliberations, and the decision 
at which they had arrived: and, as my 
learned brother has pointed out,in our 
opinion, it was an imperfect and incom¬ 
plete verdict. 

In my judgment, in a case like this, where 
there are more than one accused and where 
there are several charges, it would be a 
convenient course, if the officer of the 
Court were to take the verdict of the Jury 
upon each charge separately. Section 301 
of tiie Criminal Procedure'Code provic.es 
“ When the Jury have considered th ir 
verdict the foreman shall inform the Judge 
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what is their verdict, or what is the verdict 
°f a majority.** J n this case, as u y l t axn- 
ed brother has pointed out, the learned 
Judge said, I shall want you to give 
me a clear verdict in respect of the offences 

under -Sections 147, 148, 304, 326 and 325 

or each of the accused/* In niy opinion 
all the difficulty in this case, with regard 
to the verdict of the Jury, would have 
been obviated if, after ascertaining that 
the Jury were unanimous, the officer of 
the Court had put the question " What 
is your verdict with regard to each of the 
accused as regards the charge under sec¬ 
tion 147 * b A e would then get a clear 
answer upon this charge. Then he would 
ask: What is your verdict with regard 

to each of the accused as regards the charge 
under section 148 ?” He would get a 
definite answer to that question. Then 
he would proceed in the same way and 
ask " What is your verdict with regard 
to each of the accused as regards the 
charge under section 304?** and so on. 
This is the practice which,in my experience, 
is always adopted at the Original Criminal 
Sessions of this Court, and Ido not under¬ 
stand why such an obviously simple pro¬ 
cedure should not be followed in the trial 
of cases in the Moffussll. If this proce¬ 
dure had been adopted in this case, there 
would have been no difficulty whatever 
in ascertaining the real verdict d the 

Jury. 

z. K. Appeal dismissed. 


1922), ss. 10, 11 
( Act V of 1898 
process to witness 
Judge to issue 
of justice. 

rJZ**? S + e ^! 0n , 2 57 of the Criminal Procedure 
Code in trials of warrant-cases, if the accrsed, 
utter he has entered upon his defence, api lies 
to the Magistrate to issue process for examina- 

, °.'^tresses, lh< Magistiatc is heurd to com¬ 
ply with thi request unltss heissatisfie. tlatthe 
application should be refused, cn the ground that 
it is made for purpose of vaxaticn or delay or 
for defeating the ends of justice in which case he 
is hound to record his reasons, fp. 95?, col. 1.] 

The accused's right to have his defence witnessc s 
examined by the Judge or the Magistrate who 
disposes of the case is one which has been secured 
for him by the Code and where the action cf the 
Court has deprived him of this right, it must 
be held that a failure of justice is the natural 
result of the irregularity, [p 954 col. 1.] 

In a trial under the provisions of the Malabar 
(Restoration of Order) Ordinance I of 1922, the 
Special Judge refused to issue process for the 
attendance of certain material defence witnesses 
but examined them by commission without 
assigning any reason. In reply to a reference 
by the High Court the Judge reported that he did 
so on the ground that to obtain the witnesses 
from distant places would entail unreasonable 
delay, expense ancl inconvenience : 

Held, (1) that the Special Judge was wrong 
in refusing to issue process for the attendance 
of the witnesses as by virtue of section 10 of the 
Ordinance, he was bound to follow the procedure 
laid down in section 257 of the Criminal Procedure 
Code; [p. 054, col. 1.] 

(2) that inasmuch as the powers of a Special 
Judge under section 10 of the Ordinance were con¬ 
fined to those of a ''Magistrate" and did not 
include those of a District Magistrate or a Presi¬ 
dency Magistrate the issue of a commission by him 
under section 503, Criminal Procedure Code was 
ultra vires; [p. 954, col. 1.] 


» *6 Criminal Procedure Code 

I* SS ’ • 57 . 5 ° 3 — Refusal to issue 
tn warrant-cu se—Powers of Special 
commission- — Illegality—Pailure 


MADRAS HIGH COURT. 

Referred Trial No. 6 of 1923 and 
Criminal Appeal No. 04 of 1923. 

April 4, 1923." 

Presents— Justice Sir William Ay ling, Kx., 
and Mr. Justice Oogers. 

Tn Referred Trial No 6 of 1923 
In re AVAR VAT. I POKKFRand others 
-Prisoners Nos. i, 2 and 4. 

In Cr. App. No. 94 of IC23 
PANAKKAT HOPAN ALAVI- Prisoner 

No. 3 —Appellant. 

Malabar [Restoration of Order) Ordinance {I of 


(3) that the irregularity in procedure could not 
be held to have been cured by the provision con¬ 
tained in section iO of the Ordinance, which was 
analogous to section 537 of the Criminal Procedure 
Code, as the natural result of the illegal action 
of the Judge was a failure of justice, [p. 954 » 
col. 1.] 

In Referred Trial No. 6 of 1923. 

Tri .1 referred by tl e Cor it of tie Senior 
Spec LI Judge. Calicut, for coi.firmr.tioL of 
the sentences of death l'tssed upon the 
said Prisoners Nos. 1,2 and 4 in Case No. J46 
of 1922. 

In Criminal Appeal No, 94 of 1923. 

Appal against the sentence of the Court 
of the Senior Special Judge, Calicut, in 
- Case No. 146 of 19 22. 
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In re ayakvali pokes*. 

Mr. F. L. Ethiraj, for the Accused. 

The PuMic Prosecutor, for the Crown. 

JUDGMENT.— The four accused in this 
case have been con victed of offences under 
sections 302 and 149, Indian Penal Code, 
murder committed in the course of rioting, 
and have been sentenced three of them 
to death, and the fourth to transportation 
for life. The learned Counsel who argued 
the case for the accused Nos. 1, 2 and 4, 
who have been sentenced to death draws 
our attention at the inception of the hearing 
to the fact that the Sessions Judge has 
illegally declined to summon three defence 
witnesses cited by the 1st accused and has 
instead issued a commission for their exami¬ 
nation, purporting to act under the provi¬ 
sions ol section 503, Criminal Procedure 
Code. He argues that this procedure is 
illegal, that the accused have been material¬ 
ly prejudiced, and that for this reason the 
convections cannot stand. 

The trial was held under the provisions 
of Mala bn r /Restoration of Order) Ordin¬ 
ance No. 1 of 1922, section 10 of which 
provides that “ in the trial of cases under 
this Ordinance the Court shall follow the 
procedure L.id down in the Code of Criminal 
Procedure, 1898, for the trial of warrant- 
cases and sh.dl have the powers conferred 
by the said Code on a Magistrate in regard 
to tue issu- ol processes to compel an 
appearance and to compel production of 
doeiimentsand other moveable property." 
Turning to the provisions of the Criminal 
Procedure Code for trial of warrant cases 
by Magistrates contained in Chapter XXI 
of the Code, \vc find that under section 257 
“ If the accused after lie has entered upon 
his defence, applies to the Magistrate to 
issue any process for compelling the attend¬ 
ance of any witness" the Magistrate is 
bound to issue the process “ unless he con¬ 
siders that such an application should he 
refused on the groui.u that it is mace for 
the purpose ot vexation or delay or for 
defeating the ends of justice." Such ground 
has to be recorded by him in writing. This 
section was binding on the Special Judge, 
who tried the case now under appeal. 

We have ascertained from the Special 
Judge that, on accused 1 eii g asbea to ii« me 
their witnesses, the first accused uc.ii.ea 
three witnesses, Challil Pocker, Cl allil 


CASES. 95 3 

Mokari and Kunyi Moyi, meaning that they 
should be orally examined in Court; and 
under the section already quoted it was bis 
duty to issue processes for the attendance 
of these witnesses unless he chose to refuse 
the request on the ground that the applica¬ 
tion was made for the purpose of vexrtion 
or delay or for defeating the ends of justice. 
In the latter case he was bor.i d to record 
his reasons. 

The witnesses in question are witnesses 
whose evidence, if true, would be of the 
utmost importance in the case. They were 
cited to prove that one of the murders 
charged against the accused, that ot Kunhi 
Kannan Nair was the work Dut of accused 
Nos. 1, 2 and 4, as alleged by the prosecu¬ 
tion, but of another man altogether, one 
Kunhamad, who is said to have since com¬ 
mitted suicide. The Special Judge appears 
to have nowhere in the course of the trial 
recorded his reasons for refusing to issue 
processes to these witnesses, but in reply 
to a reference from this Court, he has 
reported that lie examined them by com¬ 
mission according to his practice during 
these trials, as “ to obtain witnesses fiom 
Coimbatore, 1 riel ii oj oly and Bellara and 
even Andamans seemed to entail unreason¬ 
able delay, expense and inconvenience. " 
We are not concerned here with the attend¬ 
ance of witnesses from the Andamans or 
even from Tricliinopoly and Bellary, but 
only from Coimbatore ; and we ao not think 
that the inconvenience and expense to the 
State entailed by the conveyance of three 
convicts from Coimbatore to Calicut could 
be treated vs so serious that an application 
for the attendance of these witnesses should 
be deemed to be made for the purpose of 
vexation or delay or defeating the ends 
of justice. It seems to us that it was the 
duty ol the Special J udge, in a case of this 
character involving a c. pital charge, and 
in view of the importance which the evi¬ 
dence of these witnesses would possess, 
it belie 1 , ed, to take the usual steps toeuiorce 
the attendance of these witnesses. 

The issue ol a commission, outhe other 
liana, was, iu our opinion, illegal. Under 
section 503, the power to issue a commis¬ 
sion is limiteci to a Presidency Magistrate, 
a District Magistrate, a Court of Session 
or the High Court, aiul the Special Juuge 
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comes tinder none of these categories. 
His powers are regulated by section ic 
of Ordinance I of 1922 above referred to 
and, as already pointed out, are limited to 
the powers conferred by the same Code cn 
“a Magistrate". We cannot accept the 
suggestion of the learned Public Prosecutor 
that the powers thus conferred include 
powers which,under the Criminal Procedure 
Code, are confined to'a Disrtict Magistrate. 
The omission to clothe a Special Judge 
with such powers may have been accidental, 
but we are not concerned with that. 
Reading section 10 of the Ordinance with 
section 503 of the Code of Criminrl Pro¬ 
cedure we can only conduce thatthcissue 
of the commission by the Special Judge 
was ultra vires. 

The next question is, wliat is the effect 
of the Special Judge's illegal action ? We 
have been referred by the Public Prosecutor 
to section 16, Ordinance I of 1922, which 
says that, "no sentence, finding or order — 
shall be invalid by reason —of any error, 
omission or irregularity in any of the pro¬ 
ceedings before or during the trial unless 
such error, omission or irregularity has in 
fact occasioned a failure of justice.". We 
do not think thit we can decline to inter¬ 
fere with the conviction relying on this 
Ordinance. The accused’s right to have 
his defence witnesses examined by the 
J udge or the Magistrate who disposes of the 
case is 02ie which has been secured for him 
by the Code of Criminal Procedure, and . 
where the action of the Court has deprived 
him of this right, we think it must be said 
that a failure of justice is the natural result 
of the irregularity and this is the way in 
which the words of section 537 of the Cri¬ 
minal Procedure Code, which are exactly 
the same as the words of section 16 of the 
Ordinance, have been invariably interpreted 
We do not think that this is affected bv 
the fact that the accused finding that they 
could not have their way and that the 
Court would not summon the witnesses 
made the best of a bad job by putting 
interrogatories. We think the illegality 
is such, that the only course we can take 
is to set aside the conviction. 

Lastly, we arc confronted with ti c ques¬ 
tion of what further order we should pass. 
The Court of the Specinl Judge of South 
Malabar has ceased to function from tie 
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25th February 1923 and w e cannot; there¬ 
fore, even if we would, order a re-trial by 
that ^Tribunal. It hasbeen suggested by the 
Public Prosecutor that section 4 of Act I 
of. 1923, would empower tls to direct a re¬ 
trial by the Court of Sessions Judge of 
South Malabar, but the section in question 
is somewhat obscure and we entertain 
grave doubts as to whether in itself it would 
authorise such Action. On the other hand, 
under section 11 of Ordinance I of 1922, 
which gives us jurisdiction to hear the 
present appeal, we possess all the powers 
conferred on an Appellate Court under sec¬ 
tion ^23 of the Criminal Procedure Code and 
this includes the power in reversing a con¬ 
viction to direct a committal for trial. In 
the exercise of this power, we accordingly 
set aside the convictions and the sentences 
passed on the appellants and direct their 
committal to the Sessions Court of South 
Malabar on the charge framed against 
them by the Special Judge in this case. 
At the same time, we order that the case 
against them on this charge shall be trans¬ 
ferred for disposal to the Sessions Court 
of Coimbatore. 

Convictions set aside. 

V. N. V. 

Z. K. & W, C. A. 


RANGOON HIGH COURT. 

Criminal A ppeal No. 1132 of 1022. 

March 8, 1923. 

Present:— Mr. Justice May Oung. 

U DAMADAYA—Appellant 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of i860), s. 124 4 

Sedition—Construction of speech—Duty of Court. 

In order to decide whether or not a speech 
constitutes an attempt to excite hatred, contempt 
or disaffection, it should be viewed from the stand¬ 
point of the type of persons to whom it is pri¬ 
marily addressed. O11 the one hand, their limi¬ 
tations, if any, must be taken into account; on 
the other, the' fact that the words may convey 
to them a literal meaning must not he lost sight 
of. The time and the place are also factors which 
should ho considered. The Court ought net tp 
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took to a sentence or an isolated expression, but 
should take the speech as a whole and give du« 
weight to every part of it and undue weight to 
none, and give it a full, free and generous 
consideration, [p. 955, col. 2j p. 956, col. 2.] 

Criminal appeal against an order of 
the Sessions Judge, Myaungmya, dateo 
the 29th November 1922, passed in 
Sessions Trial No. 57 of 1922. 

Mr. j 3 a Si, for the Appellant. 

Mr. Shaw, Assistant Government Ad¬ 
vocate, for the Crown. 

JUDGMENT.— The appellant, a Buddhist 
monk, was convicted at the Myaungmya 
Sessions on two charges, under section 124A 
of the Indian Penal Cocie and sentenced to 
suffer, in the aggregate, rigorous imprison¬ 
ment for the periou of two years. This 
appeal is laid on the grounas that the al¬ 
leged offences were not mane out and 
that the sentences were unduly severe. 

lhe subject-matter of the charges is 
to be found in the reports of two speeches 
uelivered by the appellant at the town 
of Wakema in the Delta on the 28th ana 
30th of June 1922. A Sub-Inspector of the 
Criminal Investigation Department, Maui g 
Maung, was present on both occasions 
and recorded the appellant's remarks in 
shorthand. On the following day he trans¬ 
cribed his notes and submitted them with¬ 
out delay to the proper authorities ana, 
in due course, the bocal Government 
ordered the appellant's prosecution . 

It is necessary, in the first place, to note 
that the meetings at which the speeches 
complained against were made do not 
appear to have been convened for reli¬ 
gious purposes or for any definite reli¬ 
gious function. The appellant was a peri¬ 
patetic lecturer on questions of ti e day 
and had, it seems, undertaken the task 
of going round the districts in order to 
rouse the people of the countryside to a 
sense of their rights and responsibilities 
as citizens. His object was avowedly 
political and his main theme was that 
most nebulous of human aspirations—free¬ 
dom. This “ Freedom,' said he, would 
come with the attainment of ** Home 
Rule." In his first speech he refcned 
to the fact that his brother had been 

imprisoned for what were held to be sedi¬ 
tious utterances and hinted that the latter's 
mantle had fallen on him, in his second 


speech, as appears from his own version,, 
he expressed in graphic terms his realiza¬ 
tion that he was himself in immii.er t 
danger of going to jail on account of his 
preaching. “ When I smell my own flesh/' 
lie declares, “1 obtain the odour of prison.” 
It is thus patent that his audiences were 
not invited to listen to purely religious 
discourses such as are usually deliverec 
b\' Budahist monks, and that the appellant 
was fully aware of the risk he was taking' 
in dealing with matters not strictly ger¬ 
mane to his ordinary avocations. 

Next must be considered the point of 
view from which the appellant’s utteraj cts 
should be regarded. The learneo Assistant 
Government Advocate treats the speeches 
as if they had been logically arranged, 
the various arguments and sequel ces care¬ 
fully thought out and a single sirister 
thread running through the W'liole fabric. 
His is the angle of vision of the English 
reader of a written oration translated 
from the original. Consciously or other¬ 
wise, he expects it to conform to the stand- 
arc of a similar effort by an English writer 
and, though fairly well acqurir ted with 
the language in which it wts rroi ouretd, 
fails, possibly, to realise 1 cw it wct’ld 
affect the mind of the Bur man hearer 
w-ho merely listens to the speaker dviirg 
a short spree of time. On the other bare, 
the learned Counsel for appellant, himself, 
well versed in modren politics and the 
method of constitutional agitation, cannot 
apparently see any harm in words, pi r: ses 
ana sentiments which are but the common 
stock-in-trade of the demagogue, but 
which, addressed to gatherings composed 
mainly of rustics, unaccustomed to the 
language of politicians and apt to cor stive 
literally whatever they hear, may assume 
far greater significance. I11 my opinion, 
in oraer to decide whether or not a speech 
constitutes an attempt to excite hatred, 
contempt or disaffection it should be view'- 
ed from the standpoint of the type of per¬ 
sons to whom it was primarily cedresseo.. 
On the ore liana, their limitations, if my, 
have to be taken into account; on the other* 
the fact that the words may convey to 
them a literal meaning must rot be lost 
sight of. The time and the place are also 
factors which should be considered. 

The appellant's speeches are fully 
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out in the juagment of the Court below, 
and there seems to be no advantage in 
giving them further publicity by repro¬ 
ducing them here. I have read them 
several times ana have applied to them 
the test indicated above. 

Tiie result, as regards the first of the 
two speeches, is that I am not satisfied 
that the charge has been made out. 'ihe 
learned .Sessions Judge observes that 
there is very slight corroboration ofMaung 
Muting |s version of the speech. In out¬ 
line, his version and the appellant's are 
practically identical, but it is admitteo 
by the prosecution that the former is in¬ 
complete, though the omissions are, with 
one exception, Cjmparatively unimportant. 
I agree in the finding that the report was 
a substantially correct one. I am unable, 
however, to read into it the mearings 
which have been deduced by the Court 
of Session. The speaker denounces in 
scathing terms the education that is im¬ 
parted in modren public schools ar.d ex¬ 
horts the people to support “ National” 
schools with a view to obtaining “Home 
Rule.” He complains that the Buddhist 
priesthood is no longer supported by the 
State in the same way as it was under 
indigenous rule, whereas the Anglican 
Church is liberally supported by the Go¬ 
vernment. He then advises his hearers 
to reject the form of Government commonly 
known as diarchy and condemns the high 
rates of taxes and duties which result 
in the high prices of commodities, such 
as salt. 1 hen conies a statement in Maung 
Mating's version that the present Go¬ 
vernment is unjust ana bad. According 
to the accused himself, he said that they 
should not characterise the present bureau¬ 
cratic aaministration as unjust and retten, 
because, whatever grievances the Burmar.s 
may be suffering from, they were due 
to their own inability to represent matters. 
It is possible that the stenographer misseo 
the full force of this argument and, in the 
absence of corroboration on this point, 

I must give the appellant the benefit of 
the doubt. The speech winds up with 
the cryptic remark that no one can make 
the Government hated but the Govern¬ 
ment itself. It is possible to read into 
this an innuendo but; In my view, this 
5 s one of those instances in which, though 


the statement by Itself appears to be ob¬ 
jectionable, the Court must not look to a 
single sentence or an isolated expression, 
but take the speech as a whole and give 
it a full, free and generous consideration. 

As remarked by the learned Counsel 
for the Crown, the appellant in his first 
speech appears merely to have been feel¬ 
ing his way and trying to gauge the temper 
of his audience with a view to leaoirg 
up on a subsequent occasion to somethirg 
more. Reading the speech as a whole, 
ana giving due weight to every part of it 
and undue weight to none, I must hold 
that the words uttered on tl is occasion 
by the appellant do not cle; rl) reveal 
any intention on his part to excite fcelii 1 s 
hostile to the Govemmert in tie tniros 
of those who heard him. He is, therefore, 
not guilty *on the first charge. 

The speech of the 30th June stands on 
au entirely different footing. Here, he ap¬ 
pears to have got into his stride, as . it were,- 
and brings for ware instance upon instance 
of poverty and distress among the people 
which, according to him, is directly due 
to a Government which is like a. Govern¬ 
ment in the hands of base, evil, intriguing 
and thieving rulers and is, therefore, the 
people's enemy. He then exhorts them 
to bear patiently with the enemy and to 
cultivate the four kinds of strength, vis., 
wealth, knowledge, courage and unity. He 
then next quotes a stanza from a Buddhist 
work which enjoins patience until a suit¬ 
able opportunity occurs when they should 
rise up and strike like a viper or cobra. 
Another prominent feature of this speech 
is a parable concerning a crow that pre¬ 
tended piety but, when opportunity offered 
itself, committed depredations. The pro¬ 
secution urge that the crow here is meant 
for the British Government but the reference 
is ambiguous, and, according to baling 
Kan Tha, the principal witness cited to 
corroborate Mating Mating, The a ecu sea 
f)ho}t2vl warned the audience not to 
allow persons like this crow in their asso¬ 
ciations; otherwise the associations would 
he wrecked.” In this particular instance 
also I am bound to hold that no offence 
against the Government was intended. In 
the rest of the speech the speaker rambles 
from topic to topic, but cue important in¬ 
junction appears over and over again, viz .j 
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the fostering of the four kiuds of strength 
wnich, wnen acquired, will enable the 
people to strike a strong blow in order 
to get over their misfortunes. Counsel 
for the appellant urges that the action 
thus advocated by the lecturer was no¬ 
thing more than constitutional agitation, 
biit it is here that the Court must look 
to the natural and probable effect of the 
words in the minds of those who actually 
heird them; and, since every man is pre¬ 
sumed to intend the ordinary consequences 
of what he does or says. I must hold that 
in his second speech the appellant intended 
to rouse feelings of hatred, contempt or- 
disaffection towards the Government, and 
in particular to advise his hearers to strike 
a blow for political freedom. He is,there¬ 
fore, guilty on the second charge. 

As to the sentence that should be passed 
on him, though the appellant’s profession 
car not save him from the consequences 
of his offeree, due regard must be paid 
to the fact that rigorous imprisonmen 
for any appreciable period is in itself 
a severe penalty for a person accustomed 
to sedentary habits and an easy and com¬ 
fortable monastic life. At the same time, 
it must be admitted that simple imprison¬ 
ment has no terrors for one who has de¬ 
dicated himself to a life of seclusion and 
austerity; and the fact that this species 
of offence, unknown in Burma in the past, 
appears in recent years to have become 
fairly common, calls for a deterrent sen¬ 
tence, though the term of imprisonment 
should not necessarily be as lengthy, as 
m ght be the case where simple imprison¬ 
ment is awarded. 

I reverse the conviction and sentence 
on the first charge, and while confirming 
the convict on on the second charge, direct 
that the sentence be reduced to o i e of 
nine months’ rigorous imprisonment. 

z. k. & w. c. A. 

Order accordingly. 
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PATNA HIGH COURT. 

Criminal Revision Petition No. 178 

of 1923. 

April 30, 1923. 

Pr escut ,*—Justice Sir John Bucknill, Kt. 
NAND KISHORii: MISSIR — Petitioner 

versus 

.KALI K A MISSTR and others — 
Opfosite Party. 

Procedure—Petition to Police reported falser- 
subsequent petition to Magistrate — Magistrate , duty 
of. 

When a charge made by a person is designated 
in a Police report as false, he is entitled to file a 
petition before a Magistrate impugning the correct¬ 
ness of the report. The Magistrate must regard this 
petition as a complaint and the complainant is 
entitled to have the persons complained against 
tried on the charge, or else his statement must 
be recorded on oath and his complaint dismissed, 
[p. 958, cols. 1 & 2.] 

Jogendra Nath Mookcrjec v. Emperor , 33 C. 
U 10 C, W. N. 158; 2 C. E. J. 228; 2 Cr. I*. J.615, 
followed. 

Appeal from an order of the Sessions 
Judge, Airah, dated the 7th February 
1923, confirming that of the Sub-Divisional 
Officer, Buxar, dated the 30th January 
1923. 

Mr. G . C. Pal , for the Petitioner. 

Messrs. P. Dayal and Mahabir Prasad, 
for the Opposite Party. 

JUDGMENT.— This is an application 
made in criminal revisional jurisdiction on 
behalf of one Nand Kishore Missir. The 
circumstances under which this applica¬ 
tion is made appear to me to be somewhat 
peculiar. On the 30th January last the 
Sub-Divisional Officer of Buxar aisinissed 
the complaint of the applicant that he had 
been assaulted. The applicant applied 
to the Sessions Judge asking for further 
enquiry; but his motion W£ s rejected on 
the 7th February last. It is these orders 
which the applicant now asks should be 
set aside. 

Now, there is no doubt that there was 
a somewhat serious affray and there is 
also no doubt that the complainant was 
somewhat severely injured. It is said that 
he received no less than seven injuries 
including two punctured wounds on the arm 




Indi an oases. 



alaga piixai v . empbros; 

and on the chest. He made a complaint to 
the Police and the Police submitted a lengthy 
report. It would seem that although the 
Police fully thought that there had been an 
attack made on'the applicant, yet they 
considered that some part of the story 
which he put forward and in particular 
with regard to the locality at which the 
affair occurred was not true, and, so far as 
I c ?n see, on this ground, the Police Officer 
writes at the close of his report: “The Sub- 
Inspector supervised the enquiry on Jan¬ 
uary 3,1923, ana orderea me t 0 submit 
final report false and hence I am submitting 
the final report false.” Now, when the 
complainant became aware of the attitude 
which the Police had taken up he wrote 
a long petition to the Magistrate which was 
i t effect an indictment of what the Police 
had done. He asked that this petition 
should be treated as a definite complaint, 
that he should be examined on oath and 
that proper enquiry should be made into 
the matter as required by law. But the 
Magistrate did not take any such steps. 
All that he seems to have done was to have 
visited the locality where the affair is said 
to have taken place and to have come to the 
conclusion that, for some reasoii or other 
which he does not give, ‘‘there cduld not 
possibly have been any mar pit. on the 
disputed field.” Jl is very difficult to say 
how it was possible definitely to arrive 
at such a conclusion; but I gather from the 
Police report that there must have been 
no sigus of disturbance on the land where 
the complainant said lie had been injured. 
That matter, however, appears, to me 
to have been somewhat prematurely 
decided. The Magistrate then dismissed 
this petition. In the case of Jogendra 
Nath Mookerjec v. Emperor (1) it is clearly 
laid down that where ajpersonhaving made 
a charge against another finds that the 
Police report designates his charge as false, 
he is entitled to file a petition before the 
Sub-Divisional Officer impugning the 
correctness of the Police report. The Magis¬ 
trate must regard this petition as a com¬ 
plaint and the complainant is entitled to 
have the persons complained against tried 
on tlie charge, or else his statement, (that 

(1) 33 C. ij 10 C. W. N. 1581 2 C. I*. J. 228] 

t Cr. I^. J* 015* 


is to say, the complainant’s statement) 
must be recorded on oath and his comr 
plaint .dismissed. • • , • 

I think, therefore, that the order in this • 
case made by the Magistrate is probably 
in law bad; but, even if it was not so, T 
should still be strongly inclined, under the 
circumstances of this case, to interfere and 
to direct that further enquiry should take 
place. I think the circumstances are such 
that it certainly is desirable that this 
case should be further enquired into; 
ano, therefore, I direct that the order of the 
Sub-Divisional Officer of Buxarof the30th 
Tanuary 1923 and that of the Sessions 
Tudge of Shahabad of the 7th February 
last be set aside. I further direct that the 
petition of the 29th January last of the 
complainant be treated as a formal com¬ 
plaint and that the enquiry shall proceed 
upon that complaint in accordance with 
law. 


Inquiry ordered . 


k, s. d. & w. c. A. 


« 








MADRAS HIGH COURT. 

RIMINAL REVISION CASE No. 7*6i OP IQ22. 

(Criminal Revision Petition No. 5 jI 

OF 1922.; 

March 22, 1923. 

'resent I- Justice Sir William Aylmg, KT.j 
audMr. Justice Odgers. 

ALAGA PlLLAI Complainant 

Petitioner 

versus 

EMPEROR-Opposite Party; 

Criminal Procedure Code (Act V of jM* 
3 ZZopluM Act (1 of 1878). «. Special 

1 powering. % who* amounts to . 
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A Notification of the bocal Government empower¬ 
ing Second Class Magistrates of certain places in 
the Presidency mentioned in a list appended to 
the Notification, by virtue of their office to try 
< cases under the Opium Act, amounts to a “ special 
empowering" within the meaning of section 3 
of the Opium Act. 

' Mahomed Kasim v. Emperor , 28 Ind. Cas. 156] 
17 M. I*. T, 191J 2 It . W. 2331 <1915) M. W. N. 
269J 16 Cr. It. J. 268, referrred to. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg¬ 
ment of the Court of the Sub-Divisional 
First Class Magistrate ot Madura Town, in 
Criminal Appeal Iso. Co of 1922, preferred 
against the judgment oi the Court of the 
•Second Class Magistrate, Tirumangalam, 
in Calendar Case No. 323 of 1922. 

Mr. V . N. V enkaiavaradaohari , for the 
Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER.— The only point raised in this 
Criminal Revision Case is, that the Magis¬ 
trate who tried the case, the *Second Class 
Magistrate of Tnirumangalam, has not been 
empowered to try cases under the Opium 
Act, 1 of 1878, as required by section 3 of 
the Act. We are lefcrrea to a Notification 
of Government published in the Fort St. 
George Gazette under dole 4th June 1915 
which empowers the Second Class Magis¬ 
trates mentioned therein by virtue of their 
office to try cases under ttie Opium Act. 
The Second Class Magistrate ol Thirumanga- 
lam is mentioned in tue list appended to 
the Notification. We entertain no doubt 
whatever that this is a ‘special empower¬ 
ing' of the person holding that office in 
virtue of liis office within the meaning ot 
section 39 of the Criminal Procedure Code 
and would satisfy the requirements referred 
to by the learned Judges in Mahomed 
Kasim v. Emperor (i). 

The petition is dismissed. 





MADRAS HIGH COURT. 

Criminal Revision Case No. 894 of 19 2 ? 
Criminal Revision Petition No. 747 

of 1922. 

April 24, 1921. 

Present :—Sir Walter Scliwabe, Kt., 
Chief Justice, Justice Sir Francis Old¬ 
field, Kt., Mr. Justice Ramesam,Mr. Justice 
Devadoss, and Mr. Justice Coleridge. 
DHARMA S INGH-- Accused— 

Petitioner 


versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
5.342 (1), Chapter XXII — Summons-case tried 
summarily — 5 . 342, applicability of. 

The provision contained in section 342 of the 
Criminal Procedure Code is inapplicable to sum¬ 
mons-cases whether tried summarily or in the 
ordinary manner. 

Petitions under sections 433 and 439 of 
the Coae of Criminal Procedure, 1898, 
praying the High Court to revise the order, 
dated the 16th November 1922, of the 
Court ol the Bench 01 Magistrates, First 
Class, Coimbatore, in S. C. No. 182 of 


1922. 

Messis. V. L. ElhirayarA M.C. Sridkc.ran t 
for the Petitioner. 

The Public Prosecutor, for the -Crown. 


ORDER. —This case raises- the same 
point as Criminal Revision Case No. 691*, 
the only difference being that it was tried 
summarily under Chapter XXII, In out 
judgment, there is no difference between 
summary trials of summons-cases and the 
ordinary trials of summons-cases. This 
petition must be dismissed. The sentence 
is light but, in the circumstances, as he has 
already been released and only has a few 
more days to serve, we reduce the sentence 
to 11 days. 


V. N. V 
Z. K . 


Sentence reduced , 


*Page 945 of this Vol. ante.—{Ed. J 


v. n. v. Petition dismissed. 

(1) 28 Ind. Cas. 1561 17 M. b. T. 1911 2 L. W. 
233i (1915) M. W. N. 2691 16 Cr, b. J. 268. 
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EVPEROR V. ANNAWDIN. 

RANGOON HIGH COURT. 

Criminal Revision Petition No. 24-B or 

1923/ 

March 15, 1923. 

present: —Mr. Justice May Oung. 

EMPEROR— Pros ecu jor 

versus 

ANN AW DI N— A jcused— Respondent . 

Penal Code ( Act XLV of 1860), s. 225 B— 
Offering resistance or obstruction to lawful appre¬ 
hension, what constitutes— Absconding, whether re¬ 
sistance or obstruction. 

In order to justify the conviction of a 
person under section 225B of the Penal Code, 
for the offence of intentionally offering resistance 
or illegal obstruction to the lawful apprehension 
of himself, something more than mere absconding 
is required; there must be an overt act of resistance 
or obstruction; some active opposition by show 

of force. , 

King - Emperor v. Gun Pal , 1 U. B. R. (1904-06), 

Penal Code 29; 4 Cr. L- J. 287, referred to. 

Criminal revision, being review of an 
order of the Sub-Divisional Magistrate, 
Kyauktaw, dated the 23rd November 
1922, passed in Criminal Regular Trial 
No. 107 of 1922. 

JUDGMENT. —The respondent, A11- 
nawdin, failed to pay capitation-tax due 
by him and a warrant for his arrest was 
therefore, issued to the Village Headman. 
On the latter r s going to execute it, the 
respondent, who saw the headman from 
a distance, ran out of his house and abs¬ 
conded. The headman then appled for 
a summons against the respondent on a 
charge under section 172, Indian Penal 
Code, but the Magstrate holding, rightly 
that that section is inapplicable, dismiss¬ 
ed the complaint under section 203, Code 
of Criminal Procedure. On revision, the 
learned District Magistrate held it probable 
that the Legislature intended section 
225B, Indian Penal Code, to apply to such 
a case, and sought to distinguish it from 
the case of King-Emperor v. Gun Pal (1). 
He could himself have ordered further 
enquiry but as he thought it doubtful 
whether section 225B applies to the facts 
or not and as the point is likely to come 
up again he reported the case to this Court 

lor orders. 

In order to justify a conviction of a person 

under section 225®, Indian Penal Code, 

(1) 1 U. B. R. (1904-0$), Penal Code 39 J 4 Cf. 

L J i tSf. 


for the offence of intentionally offering 
resistance or illegal obstruction to the 
lawful apprehens on of himself, something 
more than mere absconding is required: 
there must be an overt act of resistance 
or obstruction, some active opposition by 
show of force. 

It may seem anomalous that, while the 
law punishes a person who absconds in 
order to avoid being served with a summons , 
notice or order, there should be no provision 
for punishing one who absconds to avoid 
arrest under a warrant. But in the latter 
case, the law provides certain coercive 
procedure which may be followed in the 
alternative and hence the recalcitrant dees 
not enjoy impunity. In the case of a war¬ 
rant issued by a Criminal Court, there is the 
procedure by proclamation and attachment 
(sections 87 and 88, Code of Criminal Pro¬ 
cedure). Under rule 107, read with rule 91 
of the Rules made under the Burma 
Land and Revenue Act, 1876, an arrear 
of capitation-tax may be realized as if 
it were the amount of a decree for money 
passed against the defaulter in favour 
of the thugyi in the manner prescribed 
by the Code of Civil Procedure; hence if 
the defaulter absconds in order to evade 
arrest his property can be attached and 
sold in execution. 

I,therefore, hold that section 225B, Indian 
Penal Code, does not apply to the case 
since there was no resistance or illegal 
obstruction. 

7 v Order accordingly. 
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Appear from Appellate decree 

No. 1170 of 1921. 

July 16, 1923. 

Present:— Justice Sir B. K. Mullick; Kt., 

• and Justice Sir John Fucknill, Kt. 

Raja RADHIKA RAMAN and another 
— Plaintiffs—Appellants 

versa s 

SATNARAIN KOERI and others— 
Defendants—Respondents. 

Landlord and tenant—Lease of undetermined 
area—Area determined in rent suit—Subsequent suit 
on basis of Record of Rights —Res judicata. 

A village with fixed boundaries was leased at 
4 rental of Rs. 2-4 o per bigha per annum. The 
land was roughly estimated at 675 bighas but it 
was agreed that if the land was found less or more 
on measurement, the rent would be reduced or 
enhanced accordingly. Tn a rent suit between 
the lessor and the lessee it was held that the 
area of the village was 400 bighas. Subsequently 
there was a Survey of the village and its area 
was entered as 545 bighas in the Record of Rights. 
The lessor then brought a suit for rent on the basis 
of the area entered in the Record ,<nd urged 
that at best the finding in the previous suit was 
conclusive for the years in suit in that case and 
could not bind the plaintiff for all time: 

Held, that the finding in the previous suit was 
res jud'eata, a fixed parcel of land was demised 
whose boundaries were known and the only ques¬ 
tion was what was the area of that parcel and. in 
the absence of encroachment, increment, fraud or 
error, it was not possi-de, when once that question 
had been answered to urge that the decision was 
not binding in all future litigation, [p 963, co'. i.J 

Prankissen Bagchee v. Monmohxnee Dassee, 17 
W. R- 33 Lakhi Narain v. Sri Ram Chandia 
Bhunya, it Ind. Cas. 212; 15 C. W. N. 921. . 4 C. 
L. J.146, D hr up ad Chandra Koley v. Ilarinath 
Singh Roy, 45 Ind. Cas. 660; >7 C. L. J. 563; 22 C. 
W. N. c$2 6, Ke$ho Prasad Singh v. Tribhuan, 39 
Xnd. C '9. 6n; 2 P. L. J.^76; 1 P. L. VV. 409, 

Bishun Pragash Hat ay an Singh v. Achaib 
Dusadh, 66 Ind. Cas. 82; 1 Pat. 159; (1922) A. I. 
K. (Pat) 215. 3 P. L. T. 807, distinguished. 

In a suit by a landlord against a tenant for 
recovery of enhanced rent, if the landlord can 
prove what was the area upon which rent has been 
aid and what is the increased area upon which 
e claims rent, the Court will give him a 
tecree in re pect of the excess, [p. 963, coL 2.] 

Appe.il from a decision of t:.e District 
Judge, Slnhabad, dated the 6th .Mpril 
1921, modifying a decision of the 
Subordinate Judge, S ha ha bad, dated the 
7th January 1920. 

M2$srs. C. C. Das and Shlveshwar Dayal, 
for the Appellants. 

Missis. Lakshmi Narain Si gh :nd Rai 

Bipin Befiarl Saran , for the Respondents. 
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JUDGMENT. 

Mullick, J. —The plaintiffs are proprietors 
of two-thirds of Mauza Rajadili which 
in the year 1878 was leased in its entirety 
by two registered pattas by the predecessors 
or the plaintiffs and the xemaining proprie¬ 
tors to the predecessors of the defendants. 
The pattas and the corresponding kabu - 
liyats recite "that the entire Mauza Rajadili 
original with its dependencies comprising 
an area of 675 bighas of land without 
measurement is given by istimrari patta for 
cultivation from the year 1287 h. S. at the 
rate of Rs. 2-4-0 per bigha” and there is a 
clause at the end which runs as follows :— 

“ The rent of so much of the said land 
as will be found less by measurement 
shall be reduced at the above rate, the 
rent of so much land as will be found in 
excess shall be increased at the said rate.*' 
On the 21st October 1918 the plaintiffs 
brought the present suit for rent in res¬ 
pect of the years 1322 to 1325 F. S. and 
claimed at the r? te of Rs. 2-4-0 per bigha on 
a total area of 545 bighas 16 hathas and 11 
dhurs shown as the area of the mauza in 
the Recora of Rights finally published in 
1912. The defendants contest the suit and 
a lege that the rent was Rs. 900 for the 
entire mama per annum. The Subordinate 
Ju:ge by his decree cf the 7th January 
1920 has accepted the plea of the defend¬ 
ants.md decreed the suit accordingly. 

In appeal the District Judge has come 
to the same conclusion except v.ith regard 
to the claim lor the year 1322 ; he has 
found that the claim for this \ ear is barred 
by limitation and he has allowed the cross* 
appeal of t.ie tenants in regard to it. 

The present second appeal is lodged 
against tiie Subordinate Judge’s decree of 
the 6th April 1921. 

Now, it has been contended by the learn¬ 
ed Counsel for the appellants that the 
learned Subordinate Judge has mistaken 
the scope of ti e suit in declining it. hold 
it to be a suit within the provisions of 
section 5 2 of the Bengal Tenancy Act. 
Now, on this point the plaint is the best 
test. I have read the plaint carefully 
and I do not find any mention of what 
was the previous area upon which the pre- 
\iotiQ rent was paid. It is certainly st: ted 
tli. t the ptesrnt area was 545 bighas odd 
and that the rental stipulated is Rs. 2-4-0 
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per b'g’ii bat taere is net a word about 
t_*e previous area which the tenants held 
an 1 upon which tiiey were paying rent. 
In my opinion tiie suit is a plain rent suit 
bisej upon the mokarrari patta and the 
decision depends upon a pure question 
of fact. Tiie omission to state the pre¬ 
vious area was, in my opinion, intentional 
for tie plaintiffs are apprehensive that 
if they were t^ admit that tiie previous 
area upon which rent was paid was 400 
big has (which is now stated to be the area 
in argument before us) they would at once 
be confronted with the plea cf res judicata 
based on previous litigation concerning 
this mauza, 

Tnerefore, in my opinion, both the 
Subordinate Judge and the District Judge 
were right in treating this as a case based 
upon tne patta , and the only question in 
the case is tne proper construction of that 
document and wuat is the true area upon 
which rent w .s payable. 

Now tie patta itself lea\es the area 
in q lestion uncertain. Tne U.nd oemised 
is described Mauza Rujadih which, 
according tu the Revenue Survey, has cer¬ 
tain fixed and defined boundaries, it is 
a distinct paicel of laud the area of which 
at the time when the m.kxrrari patta was 
given had not been ascertained by the 
parties and was estimated at a rough 
guess ?t 675 big has; but a proviso was 
inserted in the lease stating that upon 
future measurement if the area was greeter, 
more rent would be paid, and if the area 
was smeller less rent would be paid. 
The question is, whether anything has 
happened between that time and the suit 
which enables the Court to find that the 
ar c a lias in fact been asertained and per¬ 
manently fixed. 

On behalf of the appellant* it is contended 
that the area had never been fixed before 
the Scientific Survey of 1912 and that we 
are bound to accept the Record of Rights 
and to assess rent ou 545 bighas odd. Tie 
respondents, on the ether hand, rely on 
previous litigation between the plaintiffs 
who were then proprietors of a o e-tliird 
share in the mauza, and themselves or 
their predecessors. The first of these cases 
was a suit instituted in 1908 for the recovery 
of the rent of the years 1312 to 1315 F. S. 
It appears from a judgment of Sir Lawrence 


Jenkins and Mr. Justice Chatterji of the 
Calcutta High Court, dated the 9th August 
1912, that the contention of the tenants 
was that they were liable to pay a consoli¬ 
dated rent of Rs. 900 only per annum and 
the learned Judges, while not accepting 
the contention that the plea was in effect 
a variation of the terms of the registered 
patia, directed that further inquiry should 
be made in order to determine whether 
or not in the circumtances a payment cf 
Rs. 900 for many years did not raise a pre¬ 
sumption that there has been such a 
measurement as would, account for this pay¬ 
ment. The cr se wa s a ccordingly remanaed 
and on tl e 12th November 1914 the Acidi- 
tionl District Judge of Shahabad held that 
the area of the mauza was not 675 bighas 
but that the rental payable by the defend¬ 


ants was a sum of Rs. 900 per annum. 
There was no specific fincing that the area 
was 400 bighas but it is clear that 
at the rate of Rs. 2-4-0 per bigha the 
area in the opinion of the learned Judge 
was 400 bighas . 

Apparently, no further appeal wasmtde 
to tne High Couit, but tiie struggle bet¬ 
ween tne parties was not endea end we 
finu that in respect of the ye&js 1316 to 
1321 there was again a suit in or about 
the year 1915. . 

Prom the judgment of Babu AM- 
nash Chandra Nag, Officiating Subordinate 
Judge of Shahabad, dateu the Qth Mfty 
1916, we find that the plea taken by tt? 
defendants was again the same as 
the previous litigation and the matc * la 
issues framed by the learned Judg® 
were:—"(2) Whether the suit 15 

res judicata ''and * 0 ) What is the yearly 
rented? ** and ‘ ( 3 J (a) What number 
of bighas of the standard of measurement 
contemplated in the grant is contained 
in the village.” The learned Subordinate 
Jud„e found that the judgment of tie 
Additional Pistiict Judge in tie previous 
litigation was ns judicata as to tLe qno¬ 
tion of rent. Re also found that the yearly 
rental was Rs. 9 °o. He furtherfound that 
tl e area of the mauza was 400 hghis and 
he, therefore, declined to give the P Isl Vr“® 
a decree at the rate of Bs. 2-4-0 per bigha 
on the area recorded n the Cadastral) *- u * 
vey Record. That case was token oil 

appeeJ to the District Judge ?ud 
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had been once remanded it was finally dis¬ 
posed of by Mr. P. G. Rowland on the 23rd 
August 1916, who disagreed with the Sub¬ 
ordinate Judge on all points ana decreed 
the suit. There was then a second appeal 
in the High Court at Patna and a Division 
Bench of this Court passed the following 
judgment on the 6th July 1918: 4 "We 
feel that in this case tLe decree of the Dis¬ 
trict Judge must be discharged a nd tha t of 
tueSuboroinate Judge restored. The learned 
Subordinate Judge found as a fact that 
it was res judicata that the lent up to 1315 
was at Rs. 900 per annum and this we s cer¬ 
tainly so and this too was in accordance 
with the finally published Record of Rights. 
Tne learned District Judge was of opinion 
taat it was open to him to enquire what 
the rents should be. This was net in 
accordance with section 51 of the Bengal 
Tenancy Act. In oruei to claim a higher 
rate ot rent than Rs. 900 per < nnum the 
plaintiff was required to prove either a 
novation of the contract or a decree of 
Court changing the rate of rent. A decree 
will, therefore, be made at the rate of 
Rs. 900 per annum, without prejudice to 
any suit whch the plaintiff may wish to 
bring for ennancement of rent on the 
ground of increase of area." 

It is contended by the appellants before 
as tuat the present «uit is in accordance 
with the above directions given by their 
Eordships. 

In iuy opinion, in view of the previous 
litigation, n.. suit loi enhancement van ie. 
It is cle^r to my miod that the Divi-iun 
Bencu of the Calcutta High Court, turning 
tu.a the ten Juts had icr a considerable 
period of time paid Rs.. 9°° P er annum, 
directed a remand for the purpose of ascer¬ 
taining whether the area ot Mauza Rajadih 
had been ascertained by measurement or 
fixed by arrangement between the parties 
and tue reply b ivcn by ti.e officer, woo heard 
the case on remand, was that the area 
so ascertained or fixea was 400 bighas. 
In the judgment of Bubu Abinash dinner a 


Courts on that question can be re-opened. 
It is contended that at best those findings 
were conclusive for the years in suit in 
those cases and that they cannot bind 
the plaintiffs for all time. In my 
view the issue upon which a remand was 
ordered by the Division Bench of the Cal¬ 
cutta High Court was: ' What was the 
area of the mauza as settled between the 
parties ? " and it is not possible, when 
once that question was answered, to urge 
that it was not binding in all future liti¬ 
gation. 

Reliance has been placed by the learned 
Counsel for the appellants on various cases 
beginning from Prankissen Bagchee v. Mon - 
mohindc Dassee (1); of the rest it is only 
necessary to refer to Lakhi Narain 
v. Sri Ram Chandra Bhunya (?), Dhruf>ad 
Chandra Koley v. Harinath Singha Roy 
(3), Kesho Prasad Singh v. Tri - 

bhuan (4) and Bishun Pragash Narayan 
Singh v. Aihaib Dusadh (5). I n all these 
cases the principle is quite clear. If the 
landlord can prove what was the area 
upon which rent has been paid and what is 
tne increased area upon which he claims 
rent, then the Court will give him a decree 
in respect of the excess. In this case that 
principle does not apply. Here there is 
no question either of encroachment or 
increment or of fraud or error. A fixed 
poreel of land was demised the boundaries 
of which were known and the only ques¬ 
tion was, what was the area of th<,tp aice i 
Now if tLe lanulord had by a previous 
measurement lounci the area of the mauza 
to be 400 bighas and he had shown that 
tae measurement was either fraudulent 
or erroneous, it might have been possible 
for him in that case to claim on the 54*5 
bighas recorded iu the Record of Rights 
provided the standard ol the measurement 
was the same, but there the land has not 
altered and its area lias been adjudica ted 
upon by a Court whose decree i s final 
In my opinion the finuing that the area 


Nag. wnicn wusaffi nied on appeal by the 
Ht 6 h Court, the finding was clear and dis¬ 
tinct, that tne conclusions arrived at by 
Mr. Ali Ahmad, the Addition tl District 
Judge, were res judicata', and it is now, in 
my opinion, too late in the day to attempt 
to urge that the findings of these two 


(1) 17 W. R. 33. 

(2) 1 1 lnd. Cas. 212; 15 C. W. N, 921* i 4 c. h. 

£ -15 Ilrl - - 7 ^ • h. J . 363; 22 c W. N. 


(4) - j I lid. Cas. on; 2 P. fi. j . 27 

409. 

( 5 ) 06 Iud. Cab. 82; 1 Pat. 5o• 
<Pat.) 215; 3 P. h. T. 807. ’ 


6, l P. h. W. 
11922) A, i. R. 
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is 400 big has is binding upon the parties 
so long as the contract subsists ; end it 
is noteworthy thatBabu Abinash Chandra 

^jag held that, owing to the difference 
in the standard of measurement between 
the Cadastral Survey and the standard 
prevalent at the time when the patta was 
executed, it was quite possible that ti e 545 
bighas were the equivalent of the 40c 
bighas in respect of which rent had always 
been paid. 

Our attention has beendrawntc the fact 
that Gefendant jno. 11, who isthe co-sharer 
of the remaining one-thiro part of the mauza, 
rejaized in 1911 rent according to the 
area recorded in the Cadastral Survey. It is 
not quite clear l ow this area was found to 
be the correct area in 1911 when the Record 
of Rights was not published until 1912, 
but cue explanation m. y be that the 
Record of Rights commenced in 1909 and 
tha t tne plaintiff inti.at suit took the are? 
from the d aft Record c-f Rights. But the 
question, whether the plaintiffs in the pre¬ 
sent suit are entitled t 0 rely uptn the 
decree given to their co-sharer, has heen 
considered by the Si boruinrte Jiu ge and 
after taking it into account he is still 
unable to decree the present claim on the 
footing that the true &rea is 545 liglas 
OcJd. In my ojinirn tie leernec. Sulci co¬ 
llate Judge was correct. 

There is, finally, tl e question of ti e cross- 
appeal which has been decreed by the Dis- 
tnM Jucge. The point <,f limitation toes 
not seem to have been pressed in the Trial 
Court, but it was; rguec before the District 
Judge, and it is quite clei r that the leorntd 
District Juoge’s decision is erroneous 
on this point. The learned Judge finds 
that the fern for 1322 is barreo by limita¬ 
tion. If, as it appears to be the case, 
the period of limitation is 6 years 
(the mokarrari patta being a registered 
docuntent) then obviously no qvcstici 
of limitation can arise. But even if it 
were Le'a, as the leaned Judge seems to 
have held, that 3 years is t! e ptried 
of li 111 1,on, then the peiiod in this 
case expired on the 24th September 1918, 
and it is admitted tha the Civil Court was 
then closed and did not rc-open till the 
21st October 1918 wlnn lie p'aii t was 
filed in Court. Therefore, the suit was in 
time. 


Ti e result, therefore, is that the repeal 
will be decreed in a modified form; the 
Gecision of the District Judge with regurd 
to the rent for the year 1322 will be set 
?nde and the plaintiffs will be entitled 
1o 0 decree for the full amount at the rate 
allowed bj' the Subordinate Judge w'hose 
decree will be restored. 

With regard to costs, the defendants will 
get their full costs as allowed by the Sub¬ 
ordinate Judge for his CouTt; in respect 
cf the costs incurred by them in the Court 
of the District Juoge ar d in this Court 
they will get five-sixths of the cost* in 
cacli Court. 

Bncknill, J. -I agree. 

Appeal allowed. 

N. H. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 1637 of 1921. 

April 17, n 23. 

Present:— Mr. Justice Daniels. 
RADHA KRISHUN SHUKUL and 
others—Defendants - Appellants 

versus 

NOKH LAL SHUKUL and another 


— Plaintiffs— Respondents 

Civil Procedure Code (Act V 0/1908), O. VI, 
r. 4— Fraud—Suit by minor to set aside compro¬ 
mise — Pleadings—Particulars—Burden of proof. 

If it is sought t o set aside a decree on the ground 
of fraud, the allegation of fraud must be clear, 
definite and specific, [p. 966, col. 1.] 

Nanda Kumar Howladar v. Pam Jiban 
Howladar, 23 Ind. Cas. 337; 41 C. 990; 18 C. W» 
N. 68ij 19 C. L. J. 457, relied on. 

There is no warrant for the proposition that if a 
minor on coming of age comes forward to challenge 
a decree passed against him on the basis of a com¬ 
promise, even though he does not allege in what 
way the compromise was invalid, the burden is 
immediately thrown upon the opposite party 
of establishing that sanction to the compromise 
was duly given and that all the proceedings in 
the suit in which the decree was passed were 


regular, [p. 965, col. 2.] . _ , _ 

Pariah Singh v. Bhabuii Singh, 21 Ind. Cas. 
288; 35 A. 487: 17 C. W. M. 1165; (1913) U. 

785; 14 El. L. T 299; 25 El L. J- 492; 11 A. I,. J. 
901; 16 O. C. 247; 18 C. L. J. 3^41 15 Bom. L. R. 
1001; 40 I. A. 182 (P. C.). Conesha Row v. Irlja 
Pam Row, 19 led. Cas. 515; :-d El. 295; *7 w. 
N. 763; 11 A L. J. 589; 16 C. I. J. 1; 15 Ion. 
L. R. 626; 14 El. L- T. 2; (1913) W. K. 5751 
25 M. L. J. 150; 4 ° L A. 132 (b. C.) and badn 
Pros)ad v. Ccpal Pehori Lai, 50 2 ud. Cas. 75 ^* 
41 A. 553; 17 A. L. J. 769, distinguished. 

Si c end ap peal frem t duiet of the 
District Juage, Gha/ipui, ditca the 


July 1921. 
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Dr. M L Agarwala, for the Appellants. 

Mr. Haribans Sahai, for the Respond' 
ents. * 


JUDGMENT. —The suit out of which 
this appeal arises was brought by the 
plaintiffs to set aside as not binding 
on them a compromise in a previous 
suit, aated 12tb January 1920, entered 
into by their elder brother Sita Ram 
as their guardian ad litem. The plaintiffs 
and their elder brother Sita Ram are the 
sons of one Ram Sunder. There had 
been a partition between Ram Sunder 
2nd his brother Nokh I*al, the answering 
defendant in the present case. 
Subsequently, Nokh I*al brought a suit 
against the plaintiffs and their elder 
brother alleging that the partition was 
vitiated by fraud and that the sons of 
Ram Sunder had, in consequence, obtained 
possession of more tl an their proper share. 
This suit was ultimately compromised, 
Sita Ram entering into the compromise 
°n his own behalf and also as guardian 
ad litem of his minor brothers, the plaintiffs. 
Tne only ground on which the plaintiffs 
in their plaint sought to set aside the com¬ 
promise is contained in paragraph 3 of the 

plaint in which they allege 1 — 

" Defendant ISjo. 1 (i. e. t Nokh Lai), 
having practised deception upon the plaint¬ 
iffs and the defendant No. 2 (i.e., Sita Rrm) 

colluded with hini filed a regulf.r 
suit in this Court in respect of the culti- 
vatory holdings with which the defendant 
No. 1 had no concern and made the plaint¬ 
iffs also a party to the suit under the guar¬ 
dianship of defendant No. 2. Defendant 
No. 2 transferred the land in question to 
defendant No. 1 under an invalid compro¬ 
mise filed in the said suit." 

The learned Munsif dismissed the suit 
on the ground that the compromise was a 
bona fide settlement of a family dispute 
which had been fairly arrived at and had 
subsequently been acted upon by all the 
parties and that it was binding on them. 

It would perhaps have simplified matters 
it tiiele.tined District Judge in appeal 
had .given a finding on this issue. He 
considered, however, that it was unneces¬ 
sary to do so as no specific fraud viti¬ 
ating the compromise had been either 


considered that, until some ground for 
impeaching the compromise had been made 
out or at least alleged, he was entitled 
to adopt the maxim omnia rite acta esse 
pr&sumuntur and to assume the validity 
of a compromise which was accepted 
by the Court and embodied in its decree. 
The appellants' contention is that if 
0 minor on coming of age comes forward 
to challenge n decree passed against him 
on the basis of a compromise, even though 
lie docs not .allege in wliat way the com¬ 
promise was invalid, the burden is imme¬ 
diately thrown upen the opposite par ty 
of establishing that sanction to the com¬ 
promise was duly given and that all the 
proceedings in the suit in which the de¬ 
cree was passed were regular. This is a 
very bold, not to say a startling proposi¬ 
tion to put forward, and I know of no 
authority which can be adduced in support 
of it. It is certainly not borne out 
by the authorities on which the learned 
Counsel has relied. The cases relied on are 
Partab Singh v. Bhabuti Singh (j). Ganesha 
Rowv, Tnlja Ram Row (2) and Badri Pra- 
shad v. Gopal Behari Lai (3). The facts of 
these cases are altogether difierent. In 
the first it was found as a fact that there 
was no proper appointment of a guardian 
ad liter) and that leave to enter into 
the compromise had not been obtained 
from the Court. On these facts the compro- 
mis was naturally set aside. In the second 
case also it was an admitted fact that 
no sanction to enter into the compromise 
on behalf of the mim.r was given tut it 
was contended that the compromise was 
validated because the defendant executed 
it in anottei capacity as defendant to the 
suit. In the third case also it was found 
as a fact that there was no older giving 
permission to ti e next friend to compro¬ 
mise the suit on behalf of the minor. Here 
there is neither finding nor evidence, nor 
indeed any allegation either in the proceed' 


alleged or proved in the ca se. He 


also 


(1) 21 Ind. Cas. 288: 35 A. 4871 17 C. W. N. nflr- 
(1913) M. W. N. 785; i« M L. T. 299: 25 M I I 
492; 11 A. h. J. 901; 16 O C 247; ,8 C. L J. 384; 
15 Bom. L. R. 1001; 40 I. A. 182 (P C.). 

(2) 19 Ind. Cas. 515; 36 M. 295: 17 C W N 
7 * 5 ; n A J- T J- 589; 18 CL. J. i? 5 i 5 Lm. L. K. 

626. 14 M. L. T. 1, (1913) N. 575 ; 23 II . 

L. J. 1501 4 ° I. A. 132 (P. C.). 

( 3 ) 30 Ind, Cas. 7521 4 X t, 5331 F7 A, I,. J. 7 s 9y 
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lags in the Munnf's Court or even in tl.e 
plaintiffs* appeal to the Court below, 
that permission to enter into a compromise 
was not given. The plea is raised for the 
first time in second appeal. As regards 
the other point, no proposition is better 
established than that if it is sought to set 
aside a decree on the ground of fraud 
the allegation of fraud must be clear, 
definite and specific. There are numerous 
cases on the point but it is sufficit nt to refer 
to Nanrfa Kumar Hoze la da r v. Ram Jiban 
Hcwladar i<\). The rule is embodied in 
O. VI, r. 4 of the Code of Civil Proce¬ 
dure. Here, as has been already found, 
no specific fraud whatever was alleged. 
The suit has been rightly dismissed by the 
Court below. and I dismiss the appeal 
with costs including fees on the higher 
scale. 

z. k. Appeal dismissed. 

(4J 23 Ind. Cas. 3371 41 C. 99 °! C. W. N. 68ij 

19 C. L. J. 457- 


MADRAS HIGH COURT. 

Original Side Appeal No. 10 of 192?.. 

March 29, 1923. 

Present S r Walter Schwabe, Kt., • 
Chief Justice, and Mr. Justice Rc mesa in. 
In the matter (f the INDIAN 
COMPANIES ACP, VII of 1913 and 
In the■ matter of COIMBAT ORB 
MERCANTILE BANK, LTD., by its 
SECRETARY. Mr. T R A MAS W AMI 

AIYENGAR. 

T. R. VENKATARAMANA AIYAR— 

Respondent—Appellant 

versus 

The COIMBATORE MERCANTILE 
BANK, LTD., by its SFCRPT/RY, 
Mt. T. RAMASWAMY AIYENGAR 
— Petitioner—Respondent. 
^Companies Act (VII of 1913), «• 


Memorandum of Association — Appointment 
of person as Agent, Secretary and Director, whether 
‘'object'’ or *' condition ”—Resolution of Company 
deleting clause—Application to Court for confirm¬ 
ation, maintainability of—Discretion of Court. 

The object of a Company under the Companies 
Act was stated in one oi the clauses of the Memo¬ 
randum of Association to be to carry on a banking 
business and things ancilliary thereto, and by an¬ 
other clause a gentleman was appointed “Agent, 
Principal, Secretary and Director to the Bank ” 
with wide powers of transacting business. Sub¬ 
sequently, tbe Company, by a resolution deleted 
the clause lelatiug to the said appointment and 
applied to the Court nnder section 12 of the Com¬ 
panies A<-t tor confirmation of the resolu ion 
treating it as an alteration of the Memorandum 
of Association “ with respect to one of the objects 
of tht- Company’*: 

Held, fil that the appointment could not be 
regarded as one of the objects of tbe Company 
but that, on the other hand, the clause amounted 
to a " condition ” within the meaning of section 
10 of the Act which could not be altered cither 
by the Company or by tbe Court; (p. of 8, col. 1.] 
(2} that even il the clause was not a condition, 
it was at least a statement of a fact solemnly 
made in the Memorandum which neither the Court 
nor the Company could delete ; fp. 96^, coj. 1 ] 
(3) that in the matter of confirmation of the 
resolution of a Company under section 12 of the 
Companies Act, the Court was hound to exercise 
0 discretion having Tegard to the interests of the 
various per c ons. shareholders, creditors and others, 
and that the Court ought, in any case, to refuse 
to exercise its discretion in the present case, 
since the Company had made a contract in the 
most solemn manner with a third person, and there 
was no justification for the Court or the Company 
to unmake that contract, [p. 967. col. 2.] 

Ashbury v. Watson, (188s) 30 Ch. D. 376; 54 L. 
J. Ch.985; 54 E T. 27; 33 W. R. 882, In re Weis - 
back Incandescent Gas Light Co., Ltd.. (* 9 0 4 / 

1 Ch. 87; 73 L. J. Ch. 104; 89 L. T. 645; 52 W. R. 
327; 11 Manson 47; 29 T. L. R- 122, relied on. 

Appeal from on order of Mr. Justice 
Philips, in Origin 1 Pft/ion No. of 
iQ 2 i. doted the 27th October 1921, rassed 
in the exercise 01 the Ordinary Or.gmal 
Civil Jur ?d ction of th s Court. 

Mr. V. Krishnav, for the Appellant 
Messrs. N. Srintvasacharya and K.. b. 
Rajagopala Aiyevgar, for the Respondent. 


judgment. 

Schwabe, C. J.-This is an appeal from 
n order of Phillips. J., on a petition 
moe utder section 12 of the 
ndian Companies Act asking the Court 
o'coi firm the special resolution of a Com- 
fr v lor an alteration in the Memorandum 
,f Association. Clause 7 of the memo- 
andum is in the following words.—T a Ra 
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Venkataramana Ai>rr has been appointed 
Agent, rriicipU. Ucietsi} anc Director 
to the Bank ai d given powers to enter 
on the responsibility of this Bank into any 
agreement or transaction with the registered 
Banks in the following places and other 
places and with business and Industrial 
Concerns of local traders with a view to the 
Bank's earning commission or profit.” 
The actual words are in Tamil ana the trans¬ 
lation given above, I think, adequately 
represents the meaning. 

The only power that the Court hcs to 
confirm resolutions of a Company in 
regard to an alteration of the Memorandum 
of Association is in respect of matters 
covered by section 12; for section io enacts 
that “ a Company shall not alter the con¬ 
ditions contained in its Memorandum ex¬ 
cept in the cases and in the mode and to the 
extent for which express provision is made 
in this Act.” Other specific conditions 
of the Memorandum can be altered in the 
manner p-.»*vided for in other parts 
of the Act. It is not contended that this 
clause comes under any of them. . It is 
contended that it comes under sectio i 12 
as being “ wbh respect to the objects of the 
Company'' which may be altered in this 
way “so far as may be required to enable 
it to carry on its business more economically 
or more efficiently or to restrict or aba don 
any of the objects specified in the Memo¬ 
randum. In my judgment, this is not 
an object of the Company at all. The object 
of tie Company, as stated in clause 3 of 
the Memorandum, is to carry on banking 
business and things aiicilli .ry thereto, and 
the appointment of this gentleman as Agent, 
Secretary and Director is a method of 
carrying out the object of the Company 
but it is not in itself an object at all. If, 
however, it ought to be regarded as one 
of the objects of 'he Company, the question 
would arise whether the Court ought to 
confirm the resolution of the Company 
putting an end to it. I call attention to 
this, because the confirmation or other¬ 
wise of such a resolution is a matter of 
discretion, and, in this case, it is clear that 
no discretion has been exercised at cl ; 
because the learned Judge s;->s that he 
“ is satisfied that this is an alteration tl at 
can he made by the Company and, therefore, 


order the alteration as prayed.” He gives 
r.o reasons for exercising his discretion 
in that way, but apparently treats it as 
a matter which, if the Company has the 
power to do, it is the duty of the Court 
to assist the Company in so doing, and I 
think, it desirable to point out that that 
is not the intention of the Legislature at 
all. The intention of the Legislature is, 
as indeed is clearly stated in sectior 14, 
that the Court should exercise a discretion 
having regal d to the interest of the various 
persons, share holders, creditors ar.d others. 

Now, if this were one of the objects of the 
Company, and the resolution has, there 
fore, to be confirmed by the Court and I 
had to exercise my discretion upon it 
without any hesitation, I should refuse 
and for this reason, that the Company 
has made a contract with this man in the 
most solemn form that the Company can, 
namely, by putting it into its Memorandum 
and I can see no justification for a Court, 
sc to spe. k, to unm .ke the contract or to 
permit tl e Company to unmake the contract 
by nlteiii.g itsMemor; r.dum of Association. 
Nc.r. i, deed, col tl it k it would have the 
least effect, because if there is such a con¬ 
tract the man has his co tractual rights 
and the fact that the Company purports 
to revoke, with the consent of the Court, 
that contract does not, as between that 
man and the Company, interfere in any 
way with his rights. 

But there are other things that can be 
put into a Memorandum of Association 
than the object and the matters set out in 
the Companies Act, such ?s name, capital, 
address etc. They have been described as 
conditions. A very common one is a pro¬ 
vision for the riel ts inter se of preferen¬ 
ce! and ordinary share -1 oh’ers. It has 
been held that hi respect of such condition 
no powei r s Liven in the English Companies 
Act, which corresponds completely with 
the Indian Companies Act on this point, 
to alter the conditions in the Memorandum. 
Such a condition is unlaterable either 
by the Company or by the Court at all. 
See Ashbury v. Watson (i) followed and 


(1) (1885) 30 Ch. D. 376; 54 L. J. Ch. 985: 54 

Jo T. 2 7» 33 W. R. 882. 
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approved in In re Welsback Incandescent 
Gas Light Co., Ltd. 1 2). 

It is, however, argued that this is not 
a condition but something else. It w*as 
suggested in Ashbury v. Watson fi) by I*>rd 
Justice Fry that there might be some 
details of management of a Company con¬ 
tained in the Memorandum which would 
be alterable not being conditions. No 
case of this kind has ever arisen, and I am 
quite satisfied that this clause is not a 
detail of management at all. Condition 
for this purpose is also described as stipula¬ 
tion and, in my judgment, this is one. 
It is a very important provision. It 
is not necessary to discuss now the 
duration of that agreement. That may be a 
matter for discussion elsewhere, but at any 
rate for the time there was a man set up 
with, and he agreed himself to have, almost 
unlimited powers of control in the affairs 
of this Company ; and share-holders, who 
took their shares in the face of the Memo¬ 
randum would know that they were to have 
the advantage of that man's efforts. It may 
indeea have been one of the most important 
reasons guiding people to become share¬ 
holders in the Company. I think, it is a 
condition within the meaniigof section 10 
and is, therefore, unalterable. If it were not 
0 condition and it is not one of the ob¬ 
jects—it is at the least a statement of fact 
solemnly made in the Memorandum, name¬ 
ly. that this man has undertaken this busi¬ 
ness and is given these powers, ana how a 
Court can be asked to delete from a Memo¬ 
randum or how the Company by its resolu¬ 
tion can delete a statement of fact like 
this, I do not see. I find no provision in 
the Companies Act permitting it and I 
see no ground on which the resolution 
of the Company so doing could be sustained. 

It follows, in my judgment, that this 
petition must fail and ought to have been 
disn issed. 1 think, it is desirable to say 
that . otliing ti.it we are saying will affect 
the lights under lit contract as between 
Mr. \ ei k; t .ranim;:- Iy c r and the Company. 
W ether it. fact lie has resigned in a binding 
fashion as is alleged by the Company, 
whether l.e 1 .as been guilty of nuscojdvct 

*2) (1904) 1 Ch. 871 73 1,. j. Ch. 1041 89 h . 
T. 6451 52 W. R. 3271 11 Manson 471 29 T, L. R. 
122 . 


as is alleged by the Company, whether the 
Company has broken their contract by dis¬ 
missing him or refusing to empiov him 
further, are questions which can be’deter- 
mined in the ordinary course of law; and 
it does not assist anyone to arrive at a reso¬ 
lution of those questions to apply to the 
Court in this way or for the Company to 
pass special resolutions as they purport to 
have done in this case. These matters are 
entirely open and remain for decision in 
any suit that has been instituted or may 
be instituted between the parties. 

This appeal must be allowed with costs 
on the higher scale. 

Kamesam, J.—I agree. 

v. n. v. 

W. C. A. 

Appeal allowed. 


MADRAS HIGH COURT, 

Civil, Revision Petitions ft os. 273 and 

274 or 1922. 

March 27, 1923. 

Present:— Mr. Justice Krishrati. 

Raj 1 SAMB ASAD AST VA CHINN A 
RAYAL VARU— -Plaintiff 
—Petitioner 

versus 

BANDAR MADDULAPPA and another— 
Defendants - R hspondents. 

Limitation Act {IX of 1908), Sch. 7 . Art. no 
— Suit for recovery of jodi— Limitation. 

Jodi Is merely favourable rent and not a charge 
on the land, and the period of limitation for a 
suit to recover arrears of jodi is three years under 
Art. no of Schedule I to the Limitation Act. 

Venkatagiri Rajah v. VenkatRau. 21 M. 243 at 
p. 2441 7 Ind. Dec. (n. S.) 528 and Gajapali Rajah 
v. Suryanarayana, 22 M. iij 8 Ind. Dec. (N. s.) 
8, followed. 

regions, under section 250! Act IX of 
18S7, praying the H:gb Court to revise 
the decues o' the Dbtrici Muns ; i, Ma . na- 
palle, in S. C. S. No . 3 " and 378 of 1921 

respectively. 

Mr. A. Krishnatnovrthy, h.rthe Petitioner. 
Mr.. N. Chundrasehara Aiyar , for the 
Respondents. 

JUDGMENT.— The question raised in 
this ca^e is ere of limitation as to arrears 
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oi jodi and road-cess claimed, by the zemin¬ 
dar against the aeienaanl who holds the 
suit land on service in ant under him subject 
to payment of jodi as well. This Court 
has been taking the view that jodi is only 
favourable rent. See the observation in 
Vcnkatagiri Rajah v. Venkat Ran (1), and 
the case reported in Gajapati Rajah v. Snrya • 
narayana (2). In the latter case the ques¬ 
tion raised was one of. limitation and only 
3 years' arrears were aecreed. Though 
there may be a g:od deal to be said it the 
matter were res Integra, 1 think, I must 
follow these rulings which have not been 
overruled or dissented lrom. Following 
then-, 1 must hold that Art. 110 applies 
and the suit is barred as held by the lower 
Court. 

The petition (Civil Revision Petition No. 
273 ot 1922) is dismissed with costs. 

Civil Revision Petition No. 274 oi 1922 
folluws and is dismissed, but there will 
be no .costs as no one appears for the re¬ 
spondent. 

v. n. v. Petition dismissed. 

w. c. A. 

(1) 21 M. 243'at p. 244; 7 Ind. Dec. (N. S.) 528. 

(2) 22 M. iij 8 Ind. Dec. (n. S.) 8. 


ALLAHABAD HIGH COURT. 

Second Civ il Appear no. 946 of 1923. 

June 22, 1923. 

Present: —Mr. Justice Ryves and Mr. 

Justice Daniels. 

Lila PAt,ESHWARI PRASaD— 
Dependant—Appellant 

versus 

SHANKAR DAYAL— Plaintiff — 

Respondent. 

Evidence Act (7 of 1H72). 71 —Attesting 

witnesses turning hostile — Execution, method of 
proving—Proof of alteration, whether necessary. 

When the attesting witnesses to a document 
have been won over and turn hostile, the exe¬ 
cution of the document mav be proved by any 
evidence that may be available; it is not necessary, 
in this event, to prove attestation also. 

Niirain Das v. Dilawar, 52 Ind. Cas. 830; 17 
A. L. J.141; 41 A. 250, Laksmart Sahuv. Gokhul 
Maharana. 70 Ind. Cas. 298; 1 Pat. 154: (1922) 
A. I. K. (Pat.) 415, foil -wed. 

Second appeal against the decree of the 
District Judge, Gorakhpur, dated the 
23rd February 1923. 

Mr. P, h. Banerji, for the Appellant, 


CASES; 969 

9 j 

JUDGMENT. —The only plea urged in 
this appeal is that the mortgage sued on 
was not proved. It has been found by the 
Courts below that the attesting witnesses 

had been won over andgave evidence hostile 

to the plaintiff. The plaintiff examined 
the writer cf the deed to prove execution, 
under section 71 of the Evidence Act 
and his evidence has been accepted. 
The appellant's contention is that it b 
necessary that this witness should have 
been able to swear that both the attesting 
witnesses were present when the execute n 
signed the deed and that they witnessed 
it. This point is concluded against him 
by the authority both of this High Court 
a nd of the Pa tna High Court. In Narain 
Das v. Dilawar (1) it was held by a Bei ch 
consisting of Richards C. J., and Banerji, 
J., that if the mortgage appeared on the face 

of it to have been executed in the presence 
of more than one person and it was proved 
in the manner prescribed by section 71 
of the Evidence Act, this was sufficient. 
In Laksman Sahu v. Gokhul Maharana 
(2) the question was still more specifcally 
dealt with. The relevant passage in the 
judgment cf Das, J., who delivered the lead¬ 
ing judgment, is as follows:— 

“The learned Vakil who has argued this 
case on behalf of the respondent urges be- 
fere us that the proof of execution will 
not help the plaintiff: it must be proved 
that the document was properly attested. 
In my opinion, so far as section 71 cf the 
Evidence Act is concerned, execution in¬ 
cludes attestation, for section 71 only 
operates if the attesting witness denies 
or does not recollect the execution of the 
document.'' 

We think that these rulings correctly 
express the intention of section 71. The 
main object of attestation is to secure unim¬ 
peachable evidence of the execution of the 
document. The law provides that the 
attesting witnesses, if available, must 
be called and that in their absence no other 
evidence to prove execution shall be accept¬ 
ed. If they are dead or hove been won 
over by the other side the person claiming 

(1) 52 Ind. Cas. 830J 17 A. I,. J. 141; 4 i A. 
250. 

(2) 70 D;d. Cas, 298; 1 Pat, 5541 (1922) r. 
I. R. (Pat.) 4x5, 
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under the document is allowed to prove it as 
best he can. It is sufficient if he can prove 
execution by any evidence that may be 
available. It would be laying an impossi¬ 
ble burden on him to require that he should 
be able to produce a witness who could 
not only prove execution but was also 
able to swec-r that both the attesting wit¬ 
nesses were present and that they attested 
the deed. 

We accordingly dismiss the appeal under 
O. XU, r. it. 

k, s. d. & w. c. a. Appeal dismissed. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 407 of 1922. 
Februrry 8, 1923. 

Present: —Mr. Justice Pratt. 
MAUNG GYI -Ar pelt. ant 

versus 

MAUNG ON GAING and others— 

Respondents. 

Limitation Act (IX of 1908), Sch. I, Art. 119 
— Interference with rights of adopted son, what 
amounts to—Civil Procedure Code (Act V of 1908), 
s. 11—Res judicata— Suit dismissed — Finding 
against defendant, whether res judicata. 

The interference mentioned in Art. 119 of Sche¬ 
dule I to the Limitation Act is an interference 
which must amount to an absolute denial of 
the status of adoption held by the plaintiff and 
an unconditional exclusion of him from the 
enjoyment of his rights in virtue of that status. 
fp.97t.col. 1.] 

Niugawa v. Raniappa, -S B. 94; 5 " oul * 
I/. R. 708, relied on. . 

A mere denial of the status of the plaintiff 
as an adopted sou does not amount to an inter¬ 
ference with his rights as such adopted son within 
the meaning of Art. 119 of Schedule I to the 

Limitation Act. [p. 971, col. 1.] 

In an earlier suit defendant sued to redeem 
certain laud which had belonged to plaintiff’s 
adoptive mother as her heir and specifically de¬ 
nied the plaintiff’s adoption which was put in 
issue and decided against plaintiff. But the 
redemption suit was eventually dismissed: 

Held. (1) that the suit having been dismissed 
the plaintiff had no right of appeal against the 
finding that there was no adoption, and that that 
fiuding did not operate as res judicata ; [p. 971, 

col. 1.] 

(2) that the unsuccessful attempt of the 
defendant in the redemption suit to exclude 
plaintiff from hi9 right to redeem certain property 
as an adopted son did not amount to an 
interference with the latter ’9 rights as an adopted 
f.on within the meaning of Art. 119 of 
Schedule I to the Limitattoa Act. (p, 971, col, i.]> 


Appeal again?! the judgment and 
decree of the District Couit, Lower Chiid- 
win, dated the 4th M«°y 1922, passed in 
Civil Appeal No. 19 of 1922. 

Mr. A. C. Mukerjee, for the Appellant. 

Mr. Dutt, for the Responoents. 


JUDGMENT.-—Plaintiff sued for a 
declaration that he was the adopted son 
of Ma Shwe Me, deceased. 

The Trial Court granted a decree. 

On appeal the District Court held that 
the suit was barred by limitation under 
Art. 119 of the First Schedule to the 
Limitation Act on the ground that the 
rights of the plaintiff as adopted son had 
been interfered with by the action of the 
first defendant, Ma Tok (his natural 
mother), in suing in Civil Suit No. 88 
of 1913 of the Townsl ip Court, Salingyi, 
to redeem land, which had belonged to 
her deceased sister, the plaintiff's adoptive 
mother, as heir. 

The fiist defendant as plaintiff in that 
suit in evidence specifically denie the 
adoption, which was put in issue and de¬ 
cided against the present plaintiff. The 
second defendant, Ma Ein Kywe, in that 
suit was also a party and the learned Jucge 
of the District Court held that her inter¬ 
vention was an interference with and 
denial of the plaintiff's claim. 

The Trial Court considered the ques¬ 
tion of limitation and came to the conclu¬ 
sion that as the redemption suit was dis¬ 
missed with costs there had been no inter¬ 
ference with the present plaintiff's rights 


; an adopted son. 

It seems to me tha t, from a common sense 
>int of view, the Township Jud^e was 
e>ht. The suit by Ma Tck was not an 
terference with Maung Gy is rig. 
an adoptive son but an attemp 

terfere with them. . f 

It would only have amounted to an inter- 
rence, if the attempt had been success- 
1, and she had obtained a decree 
Denial of status would not seem to 

rount to an interference. 

The intervensions of Ma Em Kywe in 
,e suit certainly did not amount to an 

vasion of Maung Gyi’s rights qua adopted 
in, since her ease was; that tie land was 
e property of her father and not of- 

3 Tok f s. ... - 
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T have looked up several cases on the 
point and in all of them the interference 
with the rights of the adopted son was 
of an active nature and he had been ex¬ 
cluded from property. 

In the present case all that there has 
been is an unsuccessful attempt to exclude 
him from his right to redeem by way of 
a regular suit. 

It is true that the Court held that the 
adoption had not been proved in the form¬ 
er suit, but as the suit was dismissed, 
and there was no right of appeal by the 
present plaintiff the matter was not 
yes judicata as the lower Courts correctly 
held. In Ningawa v. Ra>r.appa (i) a Bench 
of the Bombay High Court held that the 
interference mentioned in Art. iio is 
obviously an interference, which must 
amount to an absolute denial of the status 
of adoption held by a plaintiff and an un¬ 
conditional exclusion of him from the 
enjoyment of his rights in virtue of that 
status. There has been no such exclusion 
in the present instance. In the case cited 
it was held tha t the Article had no reference 
to an interference, which merely post' 
poned the rights of the adopted son to 
succeed as heir to his adoptive father. 

I am of opinion that the action of Ma 
Tok in bringing the former suit in which 
she challenged the present plaintiff’s status 
as adopted son of Ma Shwe Me did not 
amount t 0 an interference with his rights 
as an adopted son. 

I allow the appeal. The finding and 
decree of the District Court is set aside 
and that of the Township Court restored 
with costs throughout. 

z. K. & w. C. A. Appeal allowed . 

(i) 28 B. 94; 5 Bom. L. R. 7 0 & 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1595 of 1921. 

April 17, 1923. 

Present:— Mr. Justice Daniels. 
IbiDER DEO RAI and others-Plain¬ 
tiffs—Appellants 
versus 

RAM CHARITTER RAI and others 

—DEFENDANTS—RESPONDENTS. 

Agra Tenancy Act [II 0/19^1)1 2 3 to 3 ° 


—Thckedar, whether tenant -— Fixed-rale tenancy, 
creation of—P*ea lings—Events hatpening during 
pendency of suit, consideration of—Technical objec¬ 
tions, value of- 

A thekedar is a tenant tor the purpose of apply¬ 
ing the provisions of the Agra Tenancy Act, ana 
the provisions of sections 23 to 30 of the Act re¬ 
garding the right of sub-letting are applicable 

to a thekedar. [p. 97 2 « co --2.] . T 

Nat ha v. Miankhan, 2 Ind. Cas. 552; 6 A. L. 

T. 649, followed. ^ 

A fixed rate tenant is defined in section 8 ol the 

Agra Tenancy Act and a person who does not 
come within the definition cannot be classed as a 
fixed-rate tenant, [p. 972, col. 2 ] 

A fixed-rate tenancy cannot be created by con¬ 
tract. [p. 9-2. col. 2.] 

Bachcht v. Bachchi. 28 A 747; 3 A. L. J. 5 * 3 ! 
A. W. N. (1906;. 219. followed. . . 

Courts sit for the purpose of administering 
justice and where the rights of the parties are 
clear, a Court is not debarred from doing justice 
by a merely technical objection, [p. 973 » J°l' 1 •! 

Plaintiffs brought a suit for possession of prop¬ 
erty on the basis ol a gift from their father. The 
suit was dismissed on appeal although in the 
meantime their father had died and h* s right to 
the property in suit and the plaintiff s right of 
succession to their father were admitted : 

Held, that the plaintiff's suit must be decreed 
on the basis of inheritance and they must not 
be relegated to a fresh suit merely because they 
had not asked for an amendment of the plaint 
or because an amendment would affect the na¬ 
ture of the suit. 


Second appeal from a decree of the Dis¬ 
trict Judge, Ghazipur, dated the 8th 
of July 1921. 

Mr. U. S. Bajpai, for the Appellants. 

Dr. M. L. Agarwala and Mr. S. C. Das, 

for the Respondents. 

JUDGMENT. —This appeal crises out 
of a suit for possession of 14 biswas 

6 - dhurs of land in ‘he village of 
H<ta in the Ghazipur District. The 
plaintiffs are the sons of one Pema. 
Peraa and the answering defendants jointly 
took a perpetual lease of three plots of sir 
land with an area of 2 bighas 16 biswas ?t 
a rent of Rs. 3 a year on payment of a 
nazrana of Rs. 740. Pema made a deed 
of gift of his interest in this lease to his 
sons the plaintiffs. On the basis of tl is 
lease the plaintiffs filed the present suit 
alleging that under a private partition 
pema had been in possession of 14 biswas 

7 dhurs of land and that the defendants 
hid unlawfully dispossessed him. The 
defendants took a plea that Pema lied 
not paid his share of th^ nazrana. .This 
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plea has been found to be untrue and is 
no longer in issue. They also alleged 
that Pemn's rights under the lease were 
non-transferable. This plea has been dis¬ 
cussed by both the Courts below and 
is challenged in the appeal to this Court. 
The Munsif got rid of itby bolding that the 
transfer, though in forma lease, was really 
on out and out saic. On this view 
the question did not arise. The District 
Judge held that the document was 
a lease and could not be treated as any¬ 
thing else. He gave effect to the de¬ 
fendant’s plea and dismissed the suit. 
In the meantime, however, Pema had died 
and it was urged before the Judge that 
even if Pema’s rights were non- transferable 
they were certainly heritable and the suit 
should be decreed on the basis of the title 
which the plaintiffs had obtained by inherit¬ 
ance. The pleas argued in appeal 
before this Court raise substantially two 

issue s i —^ 

t. Was the gift by Pema to the plaintiffs 
a valid gift ? 

2. If not, should the suit have been 
decreed on the basis of their title obtained 
by inheritance ? 

On the first issue the plaintiffs* case has 
been put inn number of otter native forms. 
It is first suggested that the lease should 
be treated as an out and out sale as held 
by the learned Munsif, and stress is laid on 
the fact that veiy extensive rigthts are 
conferred by the lease, including the right 
to sink a well or to construct a house, and 
that no right of re-entry is reserved.. I 
cannot hold that these are snfficien 
grounds as between parties to the docu¬ 
ment for holding that the lease is 
anything else than it purports to be. 
Hiving regard to the small area of land 
involved, the rent reserved is a substantial 
rent nd in any controversy between the 
par tie. to the lease the rights of the pre¬ 
sent pl.diitiffs can only be their rights as 
lessee^ umier the terms of the instrument. 
They could not possibly claim against 
their lessor nor can they claim against 
the defendants to be treated as absolute 
proprietors. 

The second contention is that they 
should be treated as thekedars or lessees of 
Q proprietary inteiest; and the third 

contention is Xh& t they should be treated 


as fixed-rate tenants whose interest is 
transferable. 

As regards the second contention theke- 
dars are tenants for the purpose of ap¬ 
plying the provisions of the Tenancy 
Act and it has even been held in Natha 
v. Miankhan (i) that the provisions of 
sections 23 to 30 regarding the right of 
sub-leasing are applicable to tl em. 

As regards the third contention the lease 
purported to confer on the lessees the same 
rights as are possessed by fixed rate ten¬ 
ants and it has been held in Bachchi v. 
v. Bachchi (?) that a fixed-rote tenancy 
cannot be created by contract, the lessen 
being that a fixed-rate tenant is defined 

in section 8 of the Act and 1 o person 
can be classed as a fixed-rate lei ant who 
does not come within the defiL.ti* n. The 
unsatisfactory position thus arrived at is 
due to the too rigid classification of tenants 
in section 6 of the Tenancy Act the result 
of which is that all lessees including 
thekedars have to be included n the 
class of non occupancy tenants, ho 
adequate provision has been made fci 
lessees holdng under a sub-contract and 
in such cases the intention of tie par¬ 
ties is liable to be frustrated. 

During the pendency of the suit the plaint¬ 
iffs* father died and their right to the re¬ 
lief which they claimed became absolute. 
Whether Pema's interest v.os cr was net 
transferable it was certainly heritable. 
As the learned Judge differed from the 
Trial Court as to Pema's right to transfer 
his interest by gift, he was asked to take 
notice of the new situation which had 
arisen and to do justice between the par¬ 
ties. He declined to dc so on the ground 
that it would change the nature 01 tl.e 

It is urged in support of the view taken 
by the learned Judge that on their fatl er s 
death the plaintiffs should have applied 
for an amendment of the plaint ocoutt 
this would have been the strictly correct 
course to take, but they may well have 
considered it unnecessary in view of the 
Court's attitude to the technical de¬ 
fence put forward. The case in the Mun- 


(1) 

(2) 

219 - 


2 lDd.CaS. 552 i 6 A * b. J. 6^9. 

28 A 7471 3 A.h.J. 5131 A.W.N. ( 1906 ) 
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sif’s Couit was fought mainly on the plea 
of substance, and the technical objection 
was brushed aside by the Munsif as totally 
without force. It was only when they 
found that the District Judge was dispos¬ 
ed to give effect to this defence that it 
became necessary for the plaintiffs? to urge, 
and they did urge, that the question had 
now become immaterial. The Courts sit 
for the purpose of administering justice 
and where the rights of the paities 
are clear I do not think that I should he 
deterred from doing justice by a merely 
technical object of this kind. It would 
be absurd under the circumstances to re¬ 
legate the plaintiffs to a fresh suit. It 
was, no doubt, suggested in argument that, 
possibly, if the point had been rasied in 
the Trial Court there might have been some 
additional defence which the defendants 
micht have raised. It is difficult to con¬ 
ceive of any such defence, it being common 
ground between the parties that Ptma 
was the plaintiff’s father and tha t they are 
the persons who succeeded to his interest 
on his death. Counsel has been unable 
to suggest anv such defence in this Court 
and none was suggested in the court be¬ 
low. There is no other question in contro¬ 
versy between the parties as to which 
either of them wishes to address any argu¬ 
ment to me. I have, specially recalled 
them in order to ascertain this. 

For the reasons given above I allow the 
appeal and setting aside ti e decree ol the 
Court below restore the decree of the Trial 
Court. Under the circumstances I direct 
that the parties bear their own costs 
throughout. 

Appeal allowed. 


Z. K. 


PATNA HIGH COURT. 

Second Civi.. Appeal No. 246 of 1921. 

July 3, 1923. 

Present :-Sr Dawson Miller, KT..Chief 
Justice, and Mr. Justice Kulwant Sahay. 
KISHUN PRASAD SAHU and others— 
Plaintiffs—Appellants 

versus 

HAKIM CHAUDHARI and others — 
Defendants—Respondents. 

C0ttstru*Hon §f — Mortgag+4*cd — Per* 


sonal covenant to pay interest—Su t for redemption 
•—Property , whether can he made liable for interest 
Plaintiffs mortgaged a house for Rs. 399 carry¬ 
ing interest at 12 annas per cent, per mensem, and 
executed a mortgage-deed, which provided that 
the defendants vould be put in possession of a 
shop from the rent of which they would set off 
Rs: 2 per month against a portion of the interest 
on the mortgage-money, the balance being j aid 
by plaintiffs, and that on the plaintiffs Fay jpg the 
principal sum of Rs 399 they would be entitled to 
redeem the mortgage In a suit for redemj tion: 

Held , (1) that the conditions relating to redemp¬ 
tion were clearly stated in the mortgage-deed and 
that there was nothing toindicate that the prop¬ 
erty was charged for payment of the interest as 
well 1 [p. 974, col. 2. J 

(2) that consequently the plainti fs were entitled 
to redeem the mortgage on payment of the prin¬ 
cipal sum aloue. [p. 974> Co1 2.] 

Second appeal from a decision of ti e 
Subordinate Judge, Shahabad, dated the 
16th July 1920, modifying a decision of 
the Munsif, Buxar, dated the 5th May 
19K9. 

Messrs. P. Dayal and B. B. Saran, for 
the Appellants. 

Mi. Md. Hasan Jan, for the Respondents. 

JUDGMENT. 

Miller, C. J.—The plaintiff’s in this 
case claimed to redeem a _ mortgage 
granted by tl eir predecessor sin 'interest, 
Be:oga Chaudhuri and othcis to Goka 
Chand, the predecessor of the defendants, 
m the year 1882. It appears that the 
mortgagors had borrowed a sum of 
Rs. 399 from the mortgagees at 12 annas 
per cent, per mensem interest, the property 
given as security being a house situated 
at Kasha Buxar. It is not disputed that 
the pi intiffs are entitled to redeem and the 
only question which was raised before the 
Trial Court and afterwards on appeal related 
to the terms upon which the mortgagor 
is entitled to redeem. 

The instrument of mortgage in this case 
is in somewhat unusual terms. It provides 
as follows “ Whereas we," that is the 
mortgagors, “ borrowed Rs. 399 of . the 
currency on interest at 12 annas per cent, 
per mensem in older to pay the money 
clue to Gokr.l Chand son of Sheo Shanker 
Ram Kalwar, resident of the said Kasha 
Buxar, which interest on the said loan 
amounts to Rs. 36 annually, as regards 
payment of the money principal and interest 
this condition was agreed upon between 
the parties, that there is a shop bounded 
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as per boundaries given below belonging for payment of interest or not. I-.can 
to us and situated in the said KasbaBuxai.” quite understand that in certain cases 
The said Mahajan, “that is the mortgagee'where an ambigi ity does arise the Court 
“should, as mortgagee, occupy the said may be entitled, looking at the whole terms 
shop from to-day *' the word used for mort- of the mortgage contract, to come to the 
gagee in that sentence is rehandar. “ He conclusion that the property was intended 
should set off the rent of the mortgaged to be charged not merely with the principal 
shop, Rs. 2 per month, against a portion sum advanced but also with the interest 
of the said interest and we the declarants payable on that sum. There can be no 
would pay in cash to the said mortgagee doubt, that in cases, for example, where the 
every year the sum of Rs. 12 on accour t property is said to be charged with the mort- 
of interest left unpaid and due from us out gage-money that may properly be taken 
of the said sum of Rs. 36 by taking receipts to include not merely the principal sum 
for the same.” Then follows the clause advanced but the interest payable upon 
which relates to redemption of the property: that sum. In other cases where the prop- 
“ When we shall pay the said sum of Rs. 399 erty is hypothecated for payment of the 
principal at the end of the month of Jeyth principal sum and interest in terms merely 
in any year, we shall take back this deed up to the due date it may also be inferred 
from the said creditor. * Then follows that if the property is not redeemed by the 
a provision for payment of the ground due date then it was intended that it should 
rent, chaukidari tax and other repairs of continue to be hypothecated for the pay- 
the house which are to be borne by the ment of interest accruing even after the 
mortgagors. That is the whole of the due date. There may be other cases in 
operative part of the mortgage in so far which there is a certain amount of an bi¬ 
as it is material for present purposes. It guity and one may draw inferences from 
appears that, although Rs. 2 per month the whole terms of the mortgage-deed 
in respect of interest were paid to the mort- itself. In the present case, # however, it 
gagee out of the rent of the mortgaged seems to me that the conditions relating 
shop, the mortgagors did not in fact pay the to redemption are clearly stated in the 
remaining one rupee according to their contract itself. In the first place, the mort - 
undertaking and the only question is, whe- gagees are merely to occupy the mort- 
ther they should now be allowed to redeem gaged shop and out of the profits to re- 
without paying the one rupee interest imburse themselves for Rs. 2 per month 
which they undertook by the terms of the only of the interest, the other rupee being 
mortgage-deed to pay. It is contended on paid by the mortgagors themselves. It is 
behalf of the respondents who represent the nowhere provided in the document that 
mortgagees in this case that the property the mortgaged property shall be held as 
was hypothecated not only to secure re- security for payment of interest beyond 
payment of the principal sum and the two the Rs. 2. Then, when we come to the 
rupees per cent, per mensem as interest, terms relating to redemption, it is clearly 
but also the remaining one rupee per month stated that “ when we shall pay 
the interest payable by the moitgagors. sum of Rs. 399 principal we shall a e 
It is contended, on the other hand, by the back this deed.” It seems to me . * 
appellants that the clause in the mortgage- in the face of that express provision rnere 
deed is specific and provides in terms, is no room for drawing any inference , 
that on payment of the Rs. 399 principal it was intended, before redemption. 0 
in the month of Jeyth in any year then they be allowed, not only the Rs. 399 P ria P 
shall take back the deed, which means that should be repaid but also an> ba ance o 
they shall be entitled to redeem. Certain interest which the mortgagors had un e 
cases have been brought to our notice taken to pay themselves. Ph e , Wor 

dealing with various kinds of mortgages are quite clear. They refer only to the su 

where there has been some ambiguity in of Rs. 399 principal and nothing # 
relation to the question whether the mort- and it seems to me that, in these circu 
gaged property was in fact hypothecated stances, we should be giving a attaine 
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construction to those terms of the deed 
if we were to say that before the mortgagors 
should be allowed to redeem they should 
pay not only the Rs. 399 principal which is 
stipulated therein but also that they should 
pay the interest, which they had under¬ 
taken personally to pay and in respect 
to which there is nothing in the cent act 
to indicate that the property was charged 
for payment. 

Both the Trial Court and the Subordi nate 
Juage on appeal came to the conclusion 
that the property could not be redeemed 
without payment of the interest. In my 
opinion, their decision cannot be supported 
and this appeal must be allowed with 
costs to the appellants here and in the 
Courts below. The decree of the lower 
Appellate Court will be set aside. The sum 
of Rs. 399 has already been deposited in 
Court. The appellants are, therefore, 
entitled to possession of the mortgaged 
property; on their obtaining possession the 
respondents will be entitled to take the 
money out of Court. The plaintiffs are 
entitled to the profits arising out of the 
property calculated at Rs. 2 per month 
from the date of the deposit until delivery 
of possession. 

Kulwant Sahay, J.— I argree. 

Appeal allowed. 

K. 3 . D. & W. c. A. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
Iso. 2033 0F I 9 21 * 

November 15, 1922. 

Present :—Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Rankin. 
BIRESWAR GHOST',—I) -.pendant— 

Ae-pem.an r 
versus 

PANCHCOURI GHOSE and others 
—Plaintiffs— R espon dent-;. 


Execution sale—Praudulenl decree— Auction* 
purchaser, position of—Protection to bona fide 
purchaser without notice, nature oj — Principles 
of justice, equity a d good conscience, application 
of—Pleadings—Plea not specifically railed — 
Procedure. 

Per Mookerjee, /.—An e>ecuc;on sale which 

i« brought «bout by fraud practise! on tbs 


Court by the decree-holder, is liable to 
be set aside on that ground, on appli¬ 
cation to the Execution Court, even though the 
auction-purchaser may not have participated in 
or may not have been cognizant of the fraud, 
[p. 97 8 . col. 2.3 

Chitambar v. Krishnappa, 26 B. 543; 4 Bom. L. 
R. 249, Netn.ii Chartd Kanii v, Deno Nath Kanji, 
2 C W, N. 691, Rojoni Kant B.zgchi v Hossain* 
ud-din Ahatnd, 4 C. W. N. 538, Hira Lai Ghose 
v. CJiundra Kanto Ghose, 26 C. 519; 3 C. W. N. 
403; 13 Ind. Dec. (n. s.) 946, Bhubon Mohun Pal 
v. Nunda Lai Dey, 26 C. 324; 3 C. W. N. 399; 13 
Ini. Dec. \N. S.) 811, Hungsha Majillya v. Tin* 
cowri Das, 8 C. W. N. 230, Ambiha Prasad Singh 
v. Whit well, 6 C. L. J. in, Abbubaher Sahib v. 
Mohidin Sahib, 20 M. 10; 7 Ind. Dec. (n. s ) 7 , 
Adhar Mani Dassi v. Monmotha Nath Bose , 6 C, 
VV. N. 279, Bishun Chand v. Bijoy Singh, IX 
Ind. Cas 399; 13 C. I,. J. 588; 15 C. W. N. 6481 
8 A. L.J. 587; 13 Bom. L- R. 440; (1911) 2 M. 
W. N. 418; 21 M. L.J. C52; 10 M.L. T. 3 *5 (P. C.), 
Radha Madhab Paihara v. Kalpataru Roy, i6lna, 
Cas. 811; 17 C. L. J. 209, relied on. 

Subject to tlic conditions prescribed by O. XXI, 
r. (jo of the Code of Civil Procedure, an execution 
sale may be set aside on the ground of fraud 
precisely in the same manner as on the ground 
of irregularity, and the exercise of this power 
by the Court is not excluded in cases where the 
purchaser falls within the category of bona fide 
purchaser for value without notice, [p. 979, 
col. 1.] 

But where the validity of an execution sale 
i-i impeached on the ground that the decree which 
is the foundation of the sale was obtained by 
fraud, the position of a bona Jute purchaser 
for value without notice must be determined 
with reference to the principles of justice, equity 
and good conscience, [p. 980, col. ij. 

Case-law examined and discussed. 

Where there is no statutory provision directly 
conclusive on the question of the rights and 
liabilities of the patties, the only justice, equity 
and good conscience which Judges steeped in 
the principles of English jurisprudence can and 
do administer, in default of any other rule, is 
so much of English Law and usage as seem 
reasonably applicable in this country, [p. 983, 
col. 2], 

Satis Chandra v. Rant Dayal, 59 Ind. Cas. 143'j 
48 C. 388; 32 C. L. J. 94 .‘ -4 C. W. N. 982; 22 Cr< 
L. J. 31,relied on 

Execut on purchases on tin; basis of fraudu* 
lent decrees are of no effect wbeu the purchaser 
is aware of, if not a party to, the fraud, [p. 984 
col 1 ]. 

Case-law relied on. 

Having regard to the facts of each case, tho 
Court iia6 to bear in mind that the protection 
given to the bona fide purchaser had its origin ex- 
elusive y in equity and is based entirely upon 
tl»c conception that a Court of Equity acts solely 
upon the conscience of the litigant parties, by 
compelling the defendant to do what and only 
what, in foro conscientise he is bound to do. The 
protection given to the bona fide purchaser simply 
means that from tbe relation* subtitticg 
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tw en the two parties especially that which i6 
involved in the innocent position of the purchaser, 
equity refuses to interfere and to aid the plaintiff 
in what he is seeking to obtain, because itwould 
be uncon c entious and inequitable to do so; 
that Court w 11 not, in such an event, aid either 
party against the other. The doctrine of bona 
fide purchase is thus not a rule of property. 
It does not determine the question of title be¬ 
tween the part es, It is in most cas s available 
only by way of defence, fp. 989, col. i.J 

It would be a well-merited reproach to the ad- 
m nistrat on of justice if the Court were com¬ 
pelled to uphold fraudulent execution purchases 
by the application, without discrimination, 
of the formula of bona fide purchaser for value 
without notice, [p. 990, col. 2.] 

The plea of defence of purchase for value with¬ 
out notice should not be overruled on the ground 
that the question was not specifica ly raised 
in the pleadings or in the issues; the defect may 
be remedied, if necessary, by a remand on terms 
as to costs, especially as the defence has some¬ 
times been entertained, wliea it has been pleaded 
in substance and is a just inference from the 

facts alleged, [p. 977 . 1 & 2 0 

Per Rankin, J .—Judicial sales fraudulently 
procured wi 1 not give a good title to a purchaser 
who does not take in good faith and without 
notice. The fact that the Court has been success¬ 
fully deceived is one which, upon the issue as 
to the purchaser's good faith, must be of very 
different value iu diffe ent circumstances. But 
in al cases the burden of proving that he acted 
in good faith and w thout notice of the fraud 
is in the first instance upon the purchaser. This 
is au essential feature of the equitable rule. 
The rule is not that there is a special favour 
for every one until he is shown to have been dis¬ 
honest or a volunteer, but that equity where 
it can will favour those who show that iu in¬ 
nocence they have given value, [p. 99 *. c °h x «3 

Appeal against a decree of the Subordi¬ 
nate Judge, Huglili, dated the 3rd Septem¬ 
ber 1921, re vers ng that of the Munsif, 
Howrah, dated the 31st January 1920. 

Dr. Dwarka Nath Mitter, Babus Bhu- 
pendra Kumar Ghose and Praniatha Nath 
Banerjee, for the Appellants. 

Babu Manmatha Nath Roy , for the Re¬ 
spondents. 

JUDGMENT. 

Mookerjee, J. —The subject-matter olthis 
lit gatiou is a tract of laud which was taken 
by the ancestors of the plaintiffs, on the 
18th May 1579, iu Mowasi Mokarari 
tenancy right from a family of Glioses. 
The plaintiffs, like tlieir predecessors, were 
in possession by payment of rent to their 
landlords till they were dispossessed 011 the 
13th February 1917, by the first defendant 
who obtained delivery through Court on 


the allegation that he had purchased the 
land on the 21st November 1916, in exe¬ 
cution of a decrej for arrears of rent. The 
plaintiffs made au ineffectual attempt 
at resistance, ai d their objection was 
rejected by the Court on the nth 
June 1917. On enquiry they ascertained 
what had happened to their tenancy, and 
the facts they d scovered may be briefly 
narrated at this stage. 

In 1904, the Ghoses sued the plaintiffs 
for arrears of rent and obtained an ex parte 
decree for Rs. 2-2-0. No further details 
are available, as the records of the re-.t 
suit have been destroyed in accordance 
with statutory rules. No applicatiou for 
execution of this decree appears to have 
been made till the 2nd August 1907 when 
proceedings were instituted for real-satior 
of the decretal amount and Rs. 3-3-0 as 
costs. A sale was held on the 21st Novem¬ 
ber 1907 when one Behar Lai Das, since 
deceased, was the sole bidder present and 
purchased the teraroy for a sum of 
Rs. 22. The sale was confirmed on the 3c th 
January 1908. The purchaser, however, 
never obtained delivery of possession through 
Court and never paid rent to the landlords. 
The result was that on the 14th April 
1913, the Ghoses instituted a suit against 
Soudamini Dasi, widow of Behari Lai Das, 
for recovery of Rs. 15-7-6 as arrears 01 rent 
for four years from 14th April 1909 to 13th 
April 1913. The suit was decreed ex parte 
on the 24th June 1913. A sale was held 
on the 21st November 1916, when Bireswar 
Ghose, now appellant before us, became 
purchaser cf the tenancy for asumof Rs. 5 °* 
The sale was confirmed in due course j 
and when the purchaser went to take 
possession, he came into conflict with the 
plaintiffs, as already stated. The pla ntiffs 
thereupon instituted this suit, on the 31st 
May 1918, for recovery of possession U 
the disputed land upon carcellation of the 
ex parte decrees and consequent execution 
sales, 011 the allegation that they had 
been brought about by fraud on the 
part of the Ghoses. According to the 
plaietiffs the fraud cons stea u the 
suppression of all notices in the suite 
and iu the execution proceedings and 
the submission of false returns of 
service to the Court. The plamtifis 
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further suggested that the ostensible 
purchaser was, on each occasion, a creature 
of the Ghoses who had managed to pur¬ 
chase a valuable property for an insignificant 
price. The Ghoses, the purchaser at the 
second sale, as also the widow of the pur¬ 
chaser at the first sale, were all joined as 
defendants. The claim was, however, 
contested, on paper at any rate, by the 
second purchaser alore. He repudiated 
the charge of fraud and maintained 
that he had made the purchase on 
his own account. The Court of first in stance 
held that the charge of fraud was not es¬ 
tablished by the evidence and dismissed 
the suit. Upon appeal, the Subordinate 
Judge has reversed that decision. He has 
held that the suits a id execution proceed¬ 
ings were fraudulent, that all n.oti:es were 
suppressed both in the suits and in the exe¬ 
cution proceedings, and that false re¬ 
turns of service were submitted to the 
Court by the officers ccncened. In this 
view, the Subordinate Judge has held that 
the decrees and sales must be vacated and 
the property restored to the plaintiffs. 
On the present appeal, the second purchaser 
has urged that he is a bona fide purchaser 
for value without notice and is entitled 
to retain the property, even though the 
suits and execution proceedings be held 
to have been fraudulent. I i support of 
this proposition, reliance he s been placed 
upon the decision in Chiiambar v. Kristi - 
nappa (i). The plaintiffs-respondents 
have controverted this position, and have 
further contended that the defence of pur- 
ch.se for value without notice, even if 
available, should have been specifically 
aliened and proved. In support of 
this proposition, reference has been made 
to Attorney-General v. Biphosphated Guano 
Co. (2) and In re Nisbet < 5 * Pott’s Contract 
(3). We have not tnought it right to over¬ 
rule the plea of defence of purchase for value 
without notice on the gomid that ths ques¬ 
tion was not specifically raised in the plead¬ 
ings or in the issues; the defect may be re- 


(1) 26 B. 3431 4 Bom. L. R. 249. 

(2} (1879) 11 Ch. D. 3271 49 h. J. Ch. 65 } 40 
h. T. 20 n 27 W. R. 621. 

(3) {1906) 1 Ch. 386 at p. 3951 75 b. J. Ch. 
a 3 8? 94 W« R. *64 at T. I*. R. 233* 94 b, T, 297* 
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medifed, if necessary, by aremandon terms 
as to costs, specially as the defence has 
sometimes been entertained, when it has 
been pleaded in substance and is a just 
inference from the facts alleged; Taylor 
v. Blakelook (4). We shall consequently 
examine, whether the defendant has a 
substantial answer to the claim. 

It may be stated ?t the outset that in 
a long line of cases in this Court the view 
lias been maintained that an execution 
sale which has been brought about by fraud 
of the decree-holder, is liable to be set aside 
on that ground, by application to the Exe¬ 
cution Court, even though it is not es¬ 
tablished that the auction-purchaser has 
participated in or has been cognizant of the 
fraud. Thus, in Khirode Sundari Debt 
v. Jmnendra Nath Pal (5), it was ruled 

that a judgment-debtor is entitled, by an 
application under section 244 of the Civil Pro¬ 
cedure Code of 1882, to have ail execution 
sale of his properties set aside, if he alleges 
and proves fraud on the part of the decree- 
holder, though no fraud is alleged or proved 
against the auction-purchaser who is a stran¬ 
ger to the suit. Maclean, C. J. f treated 
this proposition as well-settled by the 
decisions in Nemai Chand Kunji v. Dcno 
Nath Kanji (6) ; Rojoni Kant Bagchi v. 
' Hossain-ud-din Ahmed (7) and Him Lai 
Ghosc v. Chundra. KatUo Ghose (8), Bauer - 
jee, J., referred in addition to the decision 
in Bhubon Mohun Pal v. Nunda Lai Dey 
(9) and assigned the following reason in 
support of his conclusion; “The sale in 
execution of a decree is brought about by 
the instrumentality of the Court, the Court 
being set in motion by the decree-holder. 
If the decree-holder is guilty of fraud in 
the conduct of the sale the process of the 
Court must be held to have been abused 
by him in bringing about the sale; and it 
cannot be said tiiat a sale obtained through 


(d) <1886) 32 Ch. *>• 5^0 at p, 3631 5* If. h 

Ch. 39 °< 55 T. 8. 

< 5 ) a C. W. N. 283. 

2 C. W. 691. 

( 7 ) 4 C. W. N. 538 - 

(8) 26 C. 3391 3 C. W. N. 403 \ 13 Ind. Doc. 
( n . 94 946. 

(9) 26 C. 3241 3 C. W. N. 3991 13 led. Dtfc, 

(K. 8.)Su. 
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the abuse of the process of the Court by 
the fraud of the decree-bcldrr who 
set the Court it. motion, should be 
upheld, merely because the auction- 
purchaser is innocent of the fraud. The 
auction-purchaser, of course, is entitled 
to have the purchase-money paid by him 
refunded by the decree-holder; but he cannot 
insist upon a sale brought about by fraud 
practised upon the Court and by the decree- 
holder being maintained.” Banerjee, 
J., adhered to this view in Hungsha M<i~ 
jillya v. Tincowri Das (io), when he was pre¬ 
ssed with the decision in Mohesh Chandra 
Bagchi v. Dwarka Nath (n), in which 
it had been held that, however fraudulent 
the conduct of a plaintiff in a suit may be, 
if the purchaser is not implicated in the fraud 
the validity of the sale cannot be affected 
by the badness of the decree in execution of 
which the sale took place. Banerjee, J., 
observed that ever if this were conceded, 
a different rule should hold good where 
rot only the decree but the execution 
proceedirgs are fraudulent. “If the sale 
is brought about fraudulently, that must 
be a sale brought about by abusing the 
process of the Court; and such a sale would 
be invalid, quite irrespective of the vali¬ 
dity or invalidity of the • decree, and the 
auction-purchaser cannot be entitled to main¬ 
tain his purchase, notwithstanding that the 
proceedings by which he became a purchaser 
Were fraudulent/’ This view was followed 
in Ambiha Prasad Singh v. Whiiwell (12), 
which dissents from Abbubaker Sahib 
v. Mohidtn Sohib (13), and refers to Adhar 
Mani Dassi v. Monmotha Nath Bose (14). 
On the other hand, where the scope of the 
fraud is limitec to the suit and does not per¬ 
vade the execution proceedings as well, 
it has been held that an innocent purchaser, 
not a party to the fraud nor apprised there¬ 
of before he paid his money, would be pro¬ 
tected: Btshun Chain! v. Bijoy Singh (15), 


tio) 8 C. W. N. 230. 

{ii> 24 W. R. 260. 

(12) 6 C. L. J. in; 

(13) 20 M. ioj 7 ind. Det. (n. s.) 7. 

(14) 6 C. W. N. 279. 

(* 5 ) ii Ind. Cat. 399; ,3 C. L. J. 588; 15 C. 
W. N. 648; b A. L. J. 587; 13 Bom. L. R 4401 
{I911) 2 U. W. N. 4 i8j 21 u. E. J. »$i; io M. 

it. t. m <f. e.). 


Radha Madhab Paikara v. Kalpataru 
Roy (16). 

There is thus a long and uniform series 
01 decisions in this Court in support of the 
preposition that, where an execution sale 
has been brought about by fraud practised 
on the Court by the decree-holder , the sale 
will be set aside on application to the Exe¬ 
cution Ccurt, even though the auction- 
purchaser may r ot have participated in, or 
may not have beer cognisant of the fraud. 
This principle has received legislative ap¬ 
proval in O. XXI, r. 90 of the Civil 
Procedure Code, 1908, where provision is 
made for cancellation of an execution sale 
on the ground of a material irregularity 
or fraudin publishirgit, provided the Court 
is satisfied that the applicant has sustained 
substantial injury by reason of such irreg¬ 
ularity or fraud. Under section 311 
of the Code of 1882, which was re placed by 
0 . XXI, r. 90 of the Code of 1908, an 
execution sale could be set aside on the 
ground of material irregularity m pub¬ 
lishing or conducting it, provided the appli- 
cart had sustained substantial injury 

therefrom. On this rule, the judicial 
decisions engrafted the principle that an 
execution sale might be set aside on 
ground of fraud under section 244 * The 
consequence was a three-fold distinction 
between the two classes of cases 1 (*) 
when fraud was esta blished, no quesfcor 
of substantial injury arose; (W) the penod 
of limitation governing an apphcation 
for cancellation of a sale on the ground oj 
fraud was three years, whereas the perio 
governing an application based on Jbe Siound 
of irregularity was 30 days, and [tit) tne 
decision on an application for cancellation 
of a sale on the ground of fraud operate 
as a decree, subject to a first appeal 
a second appeal, while the ad) udi 
on an applicatioi founded on aUega o 
irregularity, operated as an ° r< * * 
to a first appeal only. These 
have been obliterated by the Code of 1908 
and the two classes of cases have n 
similated. The Code, be it 
not exclude specifically the appi . 
of rule 90 in cases where the purchase 
a bona fide pure! aser for value without notice 


(if) if Uid. CM* 1? C. Io h 
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cf the irregularity or the fraud; and our 
attention has not been drawn to any 
judicial pronouncement, except the dicta 
in Paresh Nalkv. Hari Charan (17) , to show 
that the Court should , in the application 
of the provisions of O. XXI, r. 90, have 
regard to the fact that the purchaser is a 
stranger to the proceedings. On the other 
hand, the statement contained in the refer- 
rirg order made by Pandit, J., on the 16th 
May 1867, in the case of Abdool Hye v. 
Nawab Raj (18), shows that a sale may be 
set aside on the ground of irregularity, 
however innocent the purchaser. It must 
further be borne in mind that, by virtue of 
section 18 of the Indian limitation Act 
which extends the period of limitation in 
cases of fraud, a sale may have to be set 
aside under O. XXI, r. 90, even though 
it may have been meanwhile confirmed 
under O. XX, r. 92. The position then 
is that, subject to the conditions pres¬ 
cribed by O. XXI, r. 90, ar execution sale 
may be set aside on the ground of fraud pre¬ 
cisely in the same manner as on the ground 
of irregularity, and that the exercise of this 
power by the Court is not excluded in cases 
where the purchaser falls within the cate¬ 
gory of bona fide purchaser for value without 
not ce. As Pandit, J., pointed out in the 
case mentioned, “a purchaser in execu¬ 
tion is always an adventurer and knows 
that his purchase is attended with r sk,” 
—the risk, amongst others, that his pur¬ 
chase may be null fied on the ground of 
mater al irregularity or fraud in pub¬ 
lishing or conducting the sale. 

We have next to consider the class of 
cases where the validity of an execution 
sale is impeached on t’ e ground that the 
decree which is the foundation of the sale 
had been obt lined by fraud. The ques¬ 
tion of the position of a bjna fide purchaser 
for value without notice, in this connection, 
was reserved by Sir Barnes Peacock, C. J., 
in delivering the judgment of the Full 
B;mch in Nilmani Bnrmckv. Pudio Lochan 
Ohaokerbutty (l'S) In that case, as also 


(17) 10 lad. Can. 3615 38 C. 6215 C. W. N. 
«* 75 J x 4 C. L. J. 300. 

(18) 9 W.R.ij 6 ;B.I„ R.Sup. Vol. gti. 

(**) B. If. R. Sap. Vol. 3791 S W. R. Ac« X, 
Rat. 30. 


in nzm ^oonanr rorcimamok v Prosunno 
Cooniar Brse (20). it was ruled that a suit 
lies in a Civil Court to set aside a sale in 
execution of a decree fraudulently obtained 
in a Revenue Court under the Bengal Rent 
Recovery Act, 1859. This conclusion was 
rested on the ground that it is a cause of 
suit in the Civil Courts, which have jurisdic¬ 
tion to administer the rules of equity, 
justice and good conscience, to set aside 
decrees obtained by fraud and to restrain 
the parties to the fraud from reaping 
the fruit of such decrees. Peacock, C. J.; 
then added the following observation: 
"In this case, the Revenue Court, upon 
review, set aside the judgment under 
which the tenure was sold, and passed 
a fresh judgment for a different amount. 
When that judgment was set aside, there 
was no judgment to support the sale which 
had t.?ken place unde* it. It is unnecessary 
to say what would have been tie effect of 
setting aside the decree under which 
the sa le took place, if the purcha ser a t the 
sale had been a bona fide purchaser. It is 
sufficient to sta te tha t a decree set a side for 
fraud would not support a sale to a pur¬ 
chaser in collusion with the parties to the 
fraud and acting as benanti for one of them. 
This is the charge in the present case, 
and if the fraud alleged be made 
out the plaintiff is entitled to 
relief. # # The question arose directly 
for decision in the case of Abdool Hye v 
Nawab Ra) (18). There, a decree was 
obtained against the appellant in the Court 
otBehar and was transferred for execution 
to the Court of Sura jg-rh. The judgment- 
debt was paid into Court at Behar on the 
14th January 1851. An intimation was 
sent to the Surajgarh Court that the 
decree had been satisfied and execution 
was no longer necessary. This, however 
reached the Court after the sale had 

teen held 011 the jrd February 1851, and 

the property had pi ssed into the hands of 

a stranger. The judgment-debtor thereupon 
sued for cancellation of the sale. Th** 'ivi-.i 

Court dismissed the suit on the ground 
that the plaintiff had no right to biL “he 
action, and this was confirmed by the 
lower Appellate Court. Vsn dit, J. 
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elaborately discussed the law on the 
subject, and, with the approval . of 
Bayley, J., referred the following question 
to a'Full Bench for decision: 

' "Whether with reference to objections 
urged by the purchaser, the sale should or 
should not be set aside, or, in other 
words, whether and how far in a regular 
suit, claims of a purchaser in execution of 
decrees are to be respected and protected 
on grounds of his innocence and ignorence. 

Peacock, C. J., with the concurrence 
of Bayley, Seton-Kerr, Phearand Macpher- 
son, JJ., delivered the judgment of the 
Pull Bench in the following terms:— 

» “The substantial question of law which 
has been refeired for the decision of the 
Full Bench is, whether, having reference 
to the cases mentioned in the order of 
reference, In re Shutnboonaih Boy (21), 
In re Cliitndernath (22); In re Nadir 
(23); In rc Gunga Per shad (24), Bootan v. 
Bhugwan (25), a bona fide purchaser for 
valuable consideration and without notice 
at a sale in execution of a decree 
Is protected from having the sale 
set aside, under the present or former 
law. We are of opinion that the decisions 
do not go to the extent of sayiug that, 
under no circumstances , can a sale be set 
aside as against a purchaser. In 
each case it will be for the Court which 
tries the cose, to determine whether it 
will be in accordance with the principles 
of justice, equity and good conscience, 
that the sale ought to be set aside or not. 
Each case must be determined by the Court 
upon its own merits." 

It must be noted at this stage that no re¬ 
ference is made, either in the Order 
of Reference or in the judgment of the Pull 
Bench, to 0 dictum of the Judicial Com¬ 
mittee in LaUa Bnnseedhur v. Koonwur Bin- 
dsserce Dutt Singh (26), decided on the 26th 
February 1866, that is, alter the judg¬ 
ment of the Full Bench in Niltnani 
Burnickx. Pu+do Lochan Chuckerbutiy (19) 


.at) (1847) Carrau 117J 2 Sun). Rep; 94. 
Jaa) ('841) Carrau 39- 
(1842) Carrau 71. 

(24) (1842' Carrau 74. 

(25) (1849) Beng S. D. A. 283J 10 Ind. D«c. 
(O. S ) 858. 

10 *L L A. 454 at pp. 459, 460. 473, 4741 
S C. J| 1*71 *9 8' 8* 1044. 


which was decided on tbe 5^b February 
1866 and before the Order of Reference i» 
Ab.lool Hye v. Namb Raj (18), which wr.s 
made on the 16th May 1867. The appea 
before the Judicial Committee arose out 
of a suit instituted by Bindesree Dutt 
Singh to obtain cancellation of an agree¬ 
ment made by his step-mother and late 
guardian whereby debts and obligations 
were incurred by her, which led to a decree 
against his estate during his minority 
and ? consequent judicial sale. The de* 
fendant judgment-creditor became the 

purchaser it that s?le and his title was im¬ 
peached on the ground that the agree¬ 
ment, the decree, and the sale were fraudu¬ 
lent and collusive. The history of the 
transactions is set out at length m ® 
judgment of the Sudder Court pronounced 
in an appeal from the decision of the Fiin- 
cipal Sudder Amin: Lalla Bnnseedhur 
x. Koonwur Bindeseree Dutt Stngh (27)- 
It was urged before the Sudder Court thi 
the sale could not be reversed upon a late 
precedent of that Court; Ah Hossem v. 
Badul Khan (28). Roberts a nd Ba tten J J. 
overruled this contention in the follow¬ 
ing terms: 

“But there is this peculiarity in this 
case, that the vendee is not an innocent 
purchaser, but one who has caused the sale 
of the property by his own dishonest and 
artful agency. Such sales, we have no 
doubt, ought to be cancelled, asi the 
law will nut allow a party to take adv. n 
fcge of his own wrong.’* This v.ew^s 
assailed before the Judicial Committee, and 
it was argued that there was no evidence 
to show that there was fraud anu coUusion 
between theguardian of thennnor and ‘h 
appellant or that the sale was prejudKi 
to the estate of the infant 

msford observed: “You 8* 1 ,* *°§g 
for Rs. 54.000 on an advance o tQ 

save°thefesteteftnft -der t^at cognov^ 

“s-rs Sde*;’>»«»«*«■• 
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estate: C?n that stand? Lalla Bun see- 
dhurv . Koonwur Bindeseree Dutt Singh (26) 
Counsel for the appellant answered ; 
1J The sale was by public auction 

under a decree of Court, whereby 
the payment of tne Rs, 26,986, 
advanced to save the estate, was decreed: 
If the transaction as to the Ikraranamah 
fails, yet the appellant was a purchaser 
at an execution sale and a decree-holder. 
His rights were similar to a stranger pur¬ 
chasing, All Hossein v Badul Khan (28). 
Counsel for the respondent urged that 
the whole transaction was shown by the 
evidence to be tainted with fraud; he was 
stopped by Lord Chelmsford with the 
observation, “We are satisfied cn that 
point/' The question, which the 

Judicial Committee was, in these circum 
stances, called upon to consider was whe¬ 
ther the appellant could set up his pur¬ 
chase at the execution sale as a 
bar, though the entire transaction which 
he himself had brought about, was tainted 
with fraud. Sir James Colvile held 
that the Courts below were warranted 
in their conclusion that the transaction 
was not only prejudicial to the estate, 
but had also the character of a fraudulent 
contrivance, and then added the following 
observation with reference to the ques¬ 
tion, whether the S 3 le had interposed an 
effectual bar to the application of the more 
appropriate equity of restoration of the 
property to the minor than the remedy by 
•appropriation of the surplus sale-proceeos: 

“Their Lordships concur with the learn¬ 
ed Judges of the Slid del Court in oissent- 
ing from the authority of the case which 
is stated to have been decided in i °47 
(1863?) by two out of three of the then 
Judges of the Sadder Court of the North- 
Western Provinces. The proposition that 
■ no difference is to be made between an inno¬ 
cent purchaser and one tainted by the fratio 
which has brought about the execution 
sale seems to them to be wholly 
untenable. The question is, in the former 
case, which of two innocent parties 
shall suffer; in the latter, whether he who 
has wronged the other party shall be 
allowed to enjoy the fruits of his wrong 
doi.ig. A Court exercising equitable juris¬ 
diction may withhold its hand in the one 
case, and yet set aside the sale with or with¬ 
out terms in the other. In the present 


case, the judgment by cognovit, the 
execution and tlie sale are all tainted . w\th 
the fraud which enterea into the original 
transaction, the execution of the ihrar. All 
arc parts of the contrivance by which the 
respondent has been deprived of.his prop¬ 
erty and the appellant has acquired 
it. Their Lordships, therefore, are of 
op nion that both the Courts below were 
right in decreeing that possession of the 
property should be restored to the re¬ 
spondent;" , ' 

It is manifest that the Judicial Coni mil tee 

were not called upon to examine, whether 
a bona fide purchaser for value without 
notice was entitled to retain the property 
which has vested in him by the sale, even 
though the decree and sale were tainted 
with fraud. The question was, whether, on 
the assumption that an innocent purchas¬ 
er was entitled to special protection, 
a fraudulent purchaser could he includ¬ 
ed in the same category. 0he an¬ 
swer w ? as in the negative, ana the reason 
assigned was that he who has wronged 
the other party cannot be allowed to ei joy 
the fruit of his wro.ig doing. It may he 
conceded that eicn a dictum of the Judi¬ 
cial Committee is entitled to great respect, 
but we cannot altogether overlook the cir¬ 
cumstances of the litigation W'hero the 
pronouncement was made. t 

Let us return to the decision ot the cull 
Bench in Abdocl Hye v. Narrab Raj '16). 
The principle enunciated there was applied 
in Jungee Lull v. Sham I.al Hlfsscr *29). 
In that case, an ex parte decree was obtain € d 
against the infant members of a IVlitkshara 
family under such circumstances that their 
interest in the estate could not be bound 
thereby. Before the decree was executed, 
the mother of the infants notified that she 
denied their liability avn questioned the 
validity of the ex J u^e decree 01 tl eground 
that they were not properly represented 
in that suit. Notwithstanding such no¬ 
tice the defendants purchased the prop¬ 
erty at the execution sale. It w'as ruled by 
Markby and Birch, JJ., that the purchasers 
were not protecten by a decree which, by 
reasonable diligence, they might hate 
discovered to be invalid. I11 sue}- circum- 
3tm ccS tl e 1 vrd ; sc rs t < 1 b' 1 cl 

invoke the principle of the decision hi 

(29) 20 W. tt. T20. 
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Jan Ali v. Jan Alt (30), where no question 
of frauu was raised, and it was ruled that 
a stranger who purchases in execution 
of a decree is not affected by the subsequent 
cancellation or reveis 1 of the decree. 

The question came up for consideration 
again in Mohesh Chandra Bagchi v. Duarka 
Nath fn). there the suit was instituted 
to set aside an ex parte rent-aecree 
obtained under the Bengal Rent Recovery 
Act, 1859, and an execution sale consequent 
thereon. The Trial Court found that tbe 
entire proceedings—the suit, the decree 
and the sale— were fraudulent, and can¬ 
celled the decree and sale, comment¬ 
ing adversely on the conduct ot the 
pa chaser, who was a Pleader ana a strang 
er to the suit. Upon appeal, the 
District Judge dismissed the suit as 
barred by limitation. On second appeal 
to this Court, Jackson and McDonnell, 

I J., held that the suit was not barred by 
limitation and remanded the case for 
re t lal with special reference to the ques¬ 
tion, whether the defendant or any of 
them had been proved to have been im¬ 
plicated in the fraud, as found by the 
primary Court. It was observed that, 
upon the authority of previously decided 
cases, It was clear that, however fraudulent 
the conduct of the plaintiff in the rent-suit 
might have been, if the purchaser was not 
implicated in the fraud, the validity of the 
sale would not be affected by the bad¬ 
ness of the decree under which tbe sale took 
place. It may be stated that the previous 
decisions on the subject were neither men¬ 
tioned nor discussed in the judgment. 

Amongst later decisions, reference lii s 
already been made above to the judgment 
of the Judicial Committee in Bishitn 
Chand v. Bijoy Singh (15). Ti.ere, asi.it 
was brought to set aside an auction sale 
on the ground that it was brought about 
by the fraud of the decree-holder and the 
judgment-debtor and that the auction- 
purchase was a henamldar of thejudgment- 
debtor. 1 ‘he Trial Court found these 
allegations established and set aside the 
sale. Oa appeal to this Court, that decree 
was affirmed, as a reasonably clear case 
of fraud and dishonesty to which the 
purchaser was a party, had been m;.d c 

(30) x B. I<. R. A. C. J. 561 io W. R. X541 3 
mad. Jur. 474J 1 Ind. Dec, (s. s.) 158, _ 
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out. The Judicial Committee reversed 
the concurrent finding that the sale was 
fraudulent and collusive. • Lo-d Robson 
held that the original debt a'd the decree 
t .ereo.i were ge nine, that the auct>cn- 
purchaser i ad made the purcL ase with 
his own money, and that tbe allegation 
of fraud and conspiracy made against 
the auction-purchaser had not been br ought 
home to him. In such circumstances, 
the conclusion was inevitable that the sale 
could not be successfully impeached. 

We have finally to consider the decision 
in Chitamhar v. Krlshnappa (1), where 
Jenkins, C. J., and Crowe, J., doubted the 
correctness of the Full Bench decision in 
Abdool Hye v. Nawab Raj (18J on the au¬ 
thority of the decisions in Gore v. Stacpcolc 
(31), Bowen v. Evans (32), Colelongh v. 
Bolger (33), Lalla B nseedhur v. Koonuar 
Bindeseree Dutt Singh (2b) and Jan Ali v. 
Jan Ali (3o). We have already referred to 
the decisions in Lalla Bunseedhur v. 
Koonwar Bindeseree Duit Singh (26) and 
Jan Aii v. Jan Ali (30), and we shall 
presently consider the English and Irish 
decisions mentioned. We must not over¬ 
look, however, that the decision of the 
Full Bench is binding on us, until it is 
set aside bj the Full Court or a contrary 
rule is enunciated by the Judicial Com¬ 
mittee. The appellant has, indeed, invited 
us to hold that the Full Bench decision, 
which so far as we know, has not 
been challenged in this Couit since 
1868, is erroneous. We are not pre¬ 
pared to accept this contention. lh© 
decision, as we have seen, does not Jay 
down an inelastic or inflexible rule; on the 
other haul, it enr.b’es the Court to deter¬ 
mine each case upc n its owd 01er; ^,? 4^° 
decic.e whether, in accordance with tne 

principles of justice, equity rnd g°° c0 “ 
science, the sale should or should no e 
set aside as against the purchase * 
principle that, in all cases for which no spe- 
cific statutory directions are g^Ob 
should act according to justice, eqnty 

and gcod conscience was expressly ortnu- 

lated in section 93 of the Administration 

(,,} (18J3I l R - R ' J ! 3 E - R - 6< 3 - 

SI*) (l« 43 ) * J- & 6 lr ‘ E * ®* 
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of Justice Regulation promulgated b\ the 
Governor-General in Council " on the 5th 
July 1781. The rule was thereafter suc¬ 
cessively re-produced ia section 21 of 
Regulation III of 1793, in section 24 of 
the Bengal Civil Courts Act, 1871, and in 
section 37 of the Bengal Civil Courts 
Act, 1887. Now, the decision of a case 
accordng to the principles of Justice, 
equity ana good conscience has generally 
meant decision according to the principle’s 
of English Law applicable to a similar state 
of circusmstances. This was justified in 
Dada Honaji v. Babaji Jagushel (34) 
mentioned by Jenkins, C, J., in Shivrao 
Narayan v. Pundlik Bhaire( 35) on the 
authority of the judgment of the 
Judicial Committee in Varden Seth 
Sam v. Luckpathy Royjee Lallah 
( 3 ^), but it is doubtful whether the 
Judicial Committee really intended to enun¬ 
ciate the comprehensive rule attributed 
to their decision. Lord Hobhouse, how¬ 
ever, in the later case of Wughela Raj - 
sanjt v. Sheikh Masludin (37)statec that 
“equity and good conscience" had been 
“generally interpreted t 0 mean the rules of 
English Law if found applicable to 
Indian society and circumstances/’ See 
also Rajah of Vizianagram v. Rajah 
Setrucherla (38); Meenakshi v. Rama 
Aiyar (39); Govindan Nair v. Atchufha 
Menon ( 40), Kripa Sindhu v. Annada 
Sundari (41); Gurdeo Singh v. Chand - 
nka Singh (42). In this connection, 
reference may be made to the obser¬ 
vation of Sir Barnes Peacock, C. J.- 
in Rambux Chitlangeo v. Modhoosoodvn 




(34) * Bom. H. C. R. 3 6 at p. 38. 

J 33 ) 26 B. 4371 4 Bom. L. R. 90. 

Suth 6 ) P 9 r M ; I# o A ’ 3 °o 3 at P* Marsh. 4 «X| 1 

Suth. P. C. J. 480; 1 Sar. P. C. J. 8571 19 R. R. 

( 37 ) J 4 I * A> at P* 96} 11 B. 551 at o. *6n 

(”. ' 3 e". r 3,515 *"■*■**■ '*' 0 &<■ 

(38) 26 M. 686j 13 M. E. J. 83. 
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Paul Chowdhry (43), that where rights 
of parties are determined according 
to the general principles of equity' end 
justice, this must be done without 
any distinction, as in England, between 
that partial justice wl ich is a< minuto < d 
in the Courts of Law and the more 
full and complete justice for which it is fre¬ 
quently necessary to seek the assistance of 
a Court of Equity. This was adopted 
by Jenkins, C. J. in Deb Naraian v. Ram 
Sadhan* 44); see also the observation of 
Peacock, C. J. in Khcmamoyee v. Shushes 
Bhoosun Gangooly (45) • In these circums¬ 
tances , it is not surprising to fin a that 
where, as in the present instance, there is 
no statutory provision directly conclusive 
on the question of the rights and liabilities 
of the parties the only justice, equity and 
good conscience which Judges steeped in 
the principles of English jurisdprudence 
can and do administer, in default of 
any other rule, is so much of English 
L^w ana usage as seem reasonably appli¬ 
cable in this country: Satis Chandra v. 
Ram Day a l (4 b). 

I he principles applicable to cases of tl is 
character are concisely stated by 
Sir Edward Sugden (afterwards Lord St. 
Leonards) in his classical treatise on the Law 
of Vendors ana Purchasers (14th Ea , 186" 
page no): * 

“If a decree is obtained by fraud, it may 
be relieved against, and it has been said 

that a purchaser is bound to see that, at 
least as far as appears on the face ofthe 
proceeaings before the Court, there is no 
fraud in the case; but, if the Court itself 
be imposed upon, it would be strong 
measure to imply notice of the fraud to 
the purchaser, from tile very proceedings 
before the Court. But it is a settled 
maxim that persons purchasing under 
decrees of the Court, as a general rule 
are bouna to see that the sale is made 
according to the decree. And this more 

specially appliesto the plaint iff in the cause* 
of course, the purchaser making use ofthe 
machinery ofthe Court to obtain thee^t-te 


♦in 


( 43 ) B. L R- up. Vol. 675 at p 670? ^ w 
R. 3775 2 Ind jnr. (if. s .) 135 . P 70i 7 

< 4-0 20 lnd. Cas. 6301 4 X C at n r ,£» 

fcl 1 ^MXCW.N. 983. l8 (45) J w!°* V 7 £: w * N * n43 ‘ 

S* ’ 8 ' W3i 3# c * 1931 5 C ’ ^ J* ( 4 *) 59 Cas * x 43l 48 C 3881 32 c. L- J, 

j 24 W# N* 983] 22 Qt, L. J. 31, 
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fraudvle tly as against tie persons entitled 
tu t*>t inheritance, although with the 
concurrence of the tenant for life, cannot 
sustain his purchase; hut a bona fide sale 
cannot be impeached, simply because the 
suit was in fact instituted for the purpose 
of carrying it into execution. The tenant 
for life cannot be permitted in such a sale 
to obtain a benefit at the expense of the re¬ 
mainder-man, ana if the purchaser per¬ 
mit him to do so, that may in some cases 
vitiate the sale, although the Court, if 
the transaction was not fraudulent, jvvill 
struggle tu correct the misapplication, 
and not rescind the sale." 

Tiie principles upon which a Court of 
Equity acts in setting aside a sale had 
unoer a decree, were elaborately discussed 
by Sir Edward Sugden, when Lord Chancel¬ 
lor of Ireland in the case of Bowen v, 
Evans (32) which was subsequently taken 
up to the House or Loras; Bowen v. 
Evans (47). Reference was made to the 
decisions of Lora Redesdale in Kennedy 
v. Daly {48) and Giffard v. Horl (49) where 
purchases on the basis of fraudulent de¬ 
crees were pronounced to be of no effect 
as the purchaser was aware of, if not a 
party to the fraud. To the same effect 
is the decision of Manners, I#. C., in Blake 
v, . Foster (50). On the other hand, in 
Bennett v. Hamill (51) Lord Redesdale held 
that the purchaser was not affected by error 
in the decree and observed as follows : 
"A purchaser has aright tv) presume that 
the Court has taken the steps necessary to 
investigate the rights of the parties, and 
that it has on that investigation properly 
decreed a sale; then he is to see that this is 
a decree binning the parties claiming the 
estate, that is, to see that all proper parties 
to be bound are before the Court; and he 
has further to see that taking the convey¬ 
ance he takes a title that cannot be 
impeached aliunde This was substan¬ 
tially the view adopted by Manners, L. C., 
in Lightbtirn v. Swift (52). Amongst other 



48) a H, I*. C. 2571 8x R. R. 136: 9 
90. 

04) 1 Sch. & Lef. 355 at p. 377. 

04) x Sch. & I>l 3$6 at p. 39$. 

I13) 2 Ball & B. 387. 

06) a Sch. & Lti. 566. 

1 a) 2 B»fl Sc B. 107. 
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cases mentioned by Sir Edward Sugden in 
Bowen v. Evans (32), are the decisionsof.the 
House of Lords in Gore v. Stacpoole (31), 
Colclough v. Bolger (33), Colclough v. Sterurn 
( 53 ) and Bullion v. Becker (54). In 
each of these cases, relief was granted 
on the ground of fraud, and it was estab¬ 
lished that the purchaser, if not a party 
to the fraud, had notice thereof, actual or 
constructive; they will be found analysed 
by Sii Edward Sugden in bis treatise of the 
Law of Property as administered by the 
House of Lords, 1849, Chapter VI, section 
iii, pages 679-720. In one of the cases, Go re 
v. Staopoole (31) Lord Redesdale doubted 
whether even a purchase under the decree, 
without notice ol the fraud, would 
be a protection, as he held it clear 
that a purchaser was bound to see that, 
at least so far as appeared on the face of 
the proceedings before the Court, there 
was no fraud in the case. Sir Edw-ard 
Sugden hesitated to go as far as Lord -Re¬ 
desdale and observed in Bowen v. Evans 
(4 7):. “That goes a great w ay, and I 
should act upon that opinion with very 
great precauton. If I found a purchaser 
buying where fraud appeared clearly on 
the face of the decree, I should hold him 
to have notice of it; but I should have much 
hesitation in visiting a purchaser with the 
consequences of what might be deemed 
implied notice of a fraud which was not 
discovered by the Court, or the officers 
of the court, or the Counsel concerned 
in the cause, whose duty it is not top 
the Court to make a decree not warranto 1 
by the facts of the casesee also Bans- 
downe v. Beauman (syWl.ere H^ J u, 

decrees, ^.^ff^the Court to strain 
Meet Snott.for the purpose of 
unsettling ^transaction 

nectiorf reference may be made to the de- 

(J3J (1821) 3 Bligh i8ii si R. R. 1 4 E. R 
i7 ( 54 ) (1835) 9 Bligb (N. ,.) 53^1 3 Cl. & B- 47* 
5 Mjf' (18*8) I Moll. 8, at p. 9 *. ^ 
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cision of the House of Lords in Mullins 
v. Townseni (56), as an illustration of a case 
where the irregularities in connection with 
the sale were so grave and manifest that the 
Court had no difficulty in condemning the 
transaction as fraudulent and in cancelling 
the sale which had been made at an under¬ 
value. The cases of Lloyd v. Johnes (57) 
and Curtis v. Price (58),' which are men¬ 
tioned in Bowen v. Evans (32), furnish in¬ 
stances, not of fraud but of irregularity 

in the proceedings, and it was accordingly 
held by Lord Eldon, in the one case and 
by Sir William Grant, to. R., in the other, 
that the purchaser should not lose the 
benefit of his purchase. The decision in 
Townsend v. Warren (59), which was heard 
in the first instance by toanners, L. C. and 
subsequently affrmed by the House of Lords 
was based upon very special facts, as ex¬ 
plained by Sir Edward Sugden in Bowen 
v. Evans ( 32) and also in his haw of Property 
page 712. The sale was allowed to stand, 
though. a fraud had clearfy been practised 
on the inheritance and the purchaser was 
a party thereto; the case, however, was 
treated by Lord Chancellor Manners erro¬ 
neously, as it subsequently transpired, as 
one of irregularity, and relief was confined 
to the award of the full and fair value of 
the property at the time of the sale. On 
the other hand, in Thornhill v. Glover (60) 
Sir Edward Sugden in 1842 set aside a sale 
which had takenplaee in 1808, asitappeared 
that the machinery of the Court had been 
resorted to to ehectuate a sale made, not 
by the order of the Court, but by a contract 
entered into behind the back of the Court 
and though he deplored that the Court 
should be required to interfere after such 
a lapse of time, he added that he must 
not, in the words attributed by Lord 
Harcourtto Twisden, J., in Attorney General 
v. Sutton (61) ”steal leather to make 
poor men shoes.” Vje may add that in 
Beloleyv. Carter (62) Selwyn, L. J., quoted 

(56) (1831) 2 Dow & Cl. 4301 5 Bli. (n. 8.) 

567; 6 E. R. 787. 

( 57 ) (1804) 9 Ves. 37, 7 R. R. 147, 32 r. R, 

5 1 4 - 

JI* 05 ) 1 * Ve# - 8R - R 3 ° 3 J 33 B. R 35 . 
J 1 ® 1 *) 1 J- & L. 22r; 6 Ir. Eq. Rep. 620. 
(1848) 3 Dr. & War. 195. 

(1721) 1 P. Wm. 754 at p. 765, 2.] E. 1 C 
( i 869) 4 Ch, App. 230 at pp. 238, 239; 17 


159) 
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(61) 

600. 

(62) 

W, R. 300. 


CASES. 985 

, • • • 

* . - . - V . .. . 

with approval the following passage from 
the judgment of Sir Edward Sugden in 
Bowen v. Evans (3 2) which sets out succinct¬ 
ly the reasons why a juagment and sale 
should not be permitted to be impeached 
to the detriment of an innocent purchasei: 

“First there is Lloyd v. Johnes (57) 
in which Lord Eldon held that the 
purchaser should not lose the benefit 
of his purchase by reason of rn irregu¬ 
larity in the proceedings; that cast- 
lias been explained by Lord Redesdale 
in Bennett v. Hamill (51) and by Sir W. 
Grant in Curtis v. Price (58). Lord Reces- 
dale seems not to have entirely agreed with 
Lord Eldon, but, with great deference to 
the high authority with whom I am com¬ 
pelled to differ, I entirely subscribe to the 
doctrine of Lord Eldon. In Curtis v. 
Price (58), the toaster of the Rolls, though 
not called on to decide the point, declared 
his opinion to be, that although accounts 
were not taken or inquiries directed which 
ought to have been taken and directed, >et 
that being the act of the Court it could not 
affect the purchaser and he was also of opin¬ 
ion that a direction 1 y the Court to pay 
tne purchase-money to a wrong person w ould 
not affect the purchaser. I entirely sub¬ 
scribe to that opinion. I think that, though 
there may have been some advantage taken 
of the parties to the cause, it ought not of 
itself to constitute a ground for impeaching 
the sale for it would be extremely danger¬ 
ous to impress upon the minds of purchas¬ 
ers under decrees that that which had 
escaped the vigilance of the Court, of its 
officers, and of the Bar, would form a suffi¬ 
cient ground to set aside a sale. I could 
uot lay down a rule more mischievous 
to the suitors cf the Court and the interests 
of the public, for it is of the greatest 
importance that Saks made under the 
authority of the Court should not be 
lightly set aside.” 

Reference may also be made in this 
connection to Gavin v. Hadden (63). V'e 
may take it, then, that a judgment which 
has been obtained by fraud, either in the 
Court, or of one or more of the parties, 
can be impeached by means of an action' 
and can be set aside against those who 

(63) (i 8 7 t) 3 P. C. 707; S Moo. r. c. (k. s .) 

3 L* R . P. C. 707I 17 L. Ih 847. 
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procured it by fraud: Toulminv.SUcre (64 )*, 
Cammell v. Sewel) (65), Coaks Boswell 
(66); Boswell v. Coaks (67;, Schedden v. 
Patrick (68). There is, however, atleastcne 
exception to this rule; for, as stated 
by Cozens-Hardy, L. J., in BirJiv . Birch 
(69), although in most cases a judgment 
obtained by fraud can be set aside only 
as against the person who committed or 
procured the fraud, this limitation does 
not apply to an action to set aside a judg¬ 
ment granting Probate of a Will, inasmuch 
s a Will must be either good 01 bad against 
all the world. 

Reference has sometimes been made in the 
discussion of this question, as in Chltambar 
v .Krishnappa (1), to the class of cases which 
hold that a stranger who purchases in 
execution of a decree is not affected by the 
subsequent cancellation ox reveisal of the 
decree: Chunder Kant v. Blssessur (70), 
Jan All v. Jan All (30), Zainul-Abdin v. 
Muhammad Asghar (71), Mukhoda Dassl 
v. Gopal Chunder Dutuz (72), InderjU v. 
PootceBegum (73): JamkdharlLalv. Gossain 
LalBhaya (74); Nagejidra Nath Basu v. 
Parbatl Charan Koyal (75).. The principle 
which lies at the root of this class of cases 
was investigated in Krishna Chandra v. 
Jogendra Naraln (76) and does not logically 
require extension to cases where a fraud 
has been committed on the Court itself. 
The rule that a stranger purchaser is not 
affected by the reversal of the decree for 
erior or irregularity is based, as the cases 
show, on grounds of public policy, though 

(18x7) 3 Met. aioj 17 R. R. *71 36 E. 
R, <G3)’ (i 858)3H. &N. 6x71 1x7 R. R. 878; 

a7 E. J. Ex. 4471 4 J**' (*• s ) 9781 3 * b. T. (o. S.) 
X96;157 E. R. Cl 5. 

(66) (1886) 11 App. Cas. 232; 55 T«. J- Ch. 

7611 55 L. T. 32. 

(67) (1894) 6 R. 167. 

(68) (1854) I Macqueen 535. 

(69) (1902) P. 130; 71 h. J. P. 58J 86 1 1. T, 

364} 50 W. R. 437 i 18 T. h. R. 485. 

(70) 7 W. R. 312. 

(71) 15 I. A. 121 10 A. 166} 5 Sar. P. C. J. 
1291 6 Ind. Dec. (N. 84 XI 2 (P, C.). 

(72) 26 C. 7341 3 C. W. N. 766 1 13 Ind. Dec. 
(N. 3 .) 1069. 

(73) 19 w ‘ R - *97- 

(74) 1 Ind. Caa. 8711 37 C, 1071 ix C. h. J. 
234: 13 C W. N. 710. 

(7?) 35 Cas. 3391 2* C. W. N. 819. 

\ 7 6) 27 Ind. Caa, *391 ao 0, If. J, 4*91 19 C. 

W* l*. §37, 


it operates harshly upon the person whose 

property has been sold, and who it may 
turn out in the end was not liable at all 
to the plaintin. It is at least quvstionable 
whether this rule should be made to com 
prebend within its scope the class of casts 
where fraud has been committed upon the 
Court, which, though established fox the 
administration of justice, has been util¬ 
ised by. an unscrupulous litigant for the 
accomplishment of a dishonest purpose; 
such an extended application of the rule 
would undoubtedly tend to encourage 
fraud. 

The question under consideration has, 
as may be anticipated, frequently ccire 
under examination in the Courts of the 
United States and the balance of judicial 
opinion there favours the view that a 
bona fide purchaser for value without 
notice at an execution sale, is not affected 
by infirmities in the judgment or proceed* 
ings subsequent thereto, which do not 
appear on the face of the record, such as 
secret vices, frauds, defects or other 
infirmities ; see Freeman on Void Judicial 
Sales, section 41; rreeman on Judgment 
section 5 ° 9 » -Freeman on Executions, sec 
tion 342; Kleber on Void Judicial and Exe¬ 
cution Sales, section 369, Rorer on Judi¬ 
cial and Execution Sales, sections 570,1101. 
The adoption of the rule has been often 
challenged, but has been defended on 
grounds which are best stated in the judg 
ment of a Full Bench of the Supreme Court 
of California in Reeve v. Kennedy (77) 
where Crockett J. observed as follows: 

"No principle is better settled than that 
a purchaser at a judicial sale, without 
notice under proceedings regular on their 
face and had in a Court of competent 
jurisdiction, is not affected by sny mere 
error of the Lourt; for which the judgn ent 
might be reversed on appeal, nor for any 
secret vice in the judgment, not appearing 
on the face of the record and which can be 
made to appear only by the production of 
extrinsic evidence. He is bound at his 
peril to inquire whether it sufficiently ap¬ 
pears on the face of the record that the 
Court had Jurisdiction t 0 render the 
judgment, and whether there is a valid 


<77) (1873) 43 Cali. #43* 
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execution. But nothing more is required 
of him. Unless the plaintiff in the action 
be also the purchaser at the sale, the latter 
will not be affected by any mere error of 
the Court, even though the judgment be 
afterwards reversed for such error; nor 
can his rights be impaired by any secret 
vice in the proceedings, resulting from 
fraud or other similar cause, of which he 
bad no notice. As between the parties 
to the action, a judgment fraudulently 
obtained will be set aside and held for 
naught when the fraud is made to appear. 
But there would be no security in titles 
acquired at judicial sales if the rights of 
a bona fiae purchaser, without notice, 
could be overthrown by subsequent proof 
that the judgment was obtained by fiaua, 
or that the record which showed a oue 
service on the defendant, was in fact false. 
Ihe repose of titles, and indeed every 
consideration of public policy, demands 
that a purchaser at a judicial sale, without 
notice, under proceedings regular on their 
face, and by a Court of competent juris¬ 
diction should be protected as against 
mere errors of the Court, and against 
secret vices, in tbe proceedings founded 
on fraud, accident or mistake, and which 
can only be made to appear by the proof 
of extrinsic facts not appearing on the face 
of the record. No prudent person would 
purchase at a judicial sale, if he incur¬ 
red the hazard of losing his money, 
in case it afterwards should be made 
to appear that the judgment was ob¬ 
tained by perjury or other fraudulent 
practices, or that the record on which he 
relied, as proving a service on the defend¬ 
ant, was in fact false. These propositions 
are too familiar to require the citation of 
authorities in their support and we have 
been referred to none which appear to con¬ 
travene them, unless it be tvvo cases de¬ 
cided by the Supreme Court of lowHansby 
v. Blackman (78); Bryant v. Williams 
(79). The principle settled in those cases 
is, that a defendant in an action, who was 
not a resident of the ,State, and was not 
served with process by publication or 
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m U8H) 91 
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. otherwise, and for whom an Attorney with 
. out authority had entered an appearance, 
might afterwards, on proof of these facts, 
recover the property sold under the 
judgment from a bona fide purchaser, 
without notice. It is unnecessary, for 
the purposes of this case, to examine 
the reasoning on which these decisions are 
founded. But if the peculiar facts of those 
cases should take them out 0 f the general 
rule to which I have adverted, it would 
only prove that the rule, in its broadest 
sense, is not wholly without an exception 
and would not impugn the rule itself. 
If an unauthorized appearance by an 
attorney, for a non-resident defendant, 
who was not served with process, can 
be afterwards shown to invalidate the title 
of a bona fide purchaser without notice 
at the execution sale, it stands, so far as 
I am aware, as a solitary exception 
to the general rule, and the doctrine ought 
not to be further extended." 

This was followed by the Supreme Court 
of Virginia in Marrow v. Brinkley (£0,, and 
when an attempt was made to question 
that decision before the Supreme Court 
of the United States, the application 
for leave to appeal was rejeted: Marrow 
v. Brinkley (81). The question was again 
elaborately discussed by the Supreme Court 
of North Carolina in Millsaps v. Estes 
(82) and in Yarborough v. Moore (8g), and 
the rule was re-affirmed that innocent 
purchasers at a judicial sale, who ha a no 
notice of any irregularity in the proceedings 
and the judgment under which the sale Was 
made, would be protected in their purchase, 
where the Court had jurisdiction of the 
p •rtiesand subject-matter of the proceeding 
and the judgment on its face authorised 
n sale. The rule has been enunciated in 
similar terms and recognised or applied 
without question, in New Yark in C lathe v. 
Davenport (84), in Alabama in Dunklin v . 
Wilson (85), in New Jersy in Wilson v] 
Hoffman (86). in Maryland in Sprndlcr v. 


(80) (i 883 ) 85 Va. 35) 6 S. E, $05. 

(81 J1S89 129 U. 9 . 178) 32 Law. Ed. 6 5 a; 

(82] <1904) 137 N. C. 383) 70 L. R. d. x 7 oi 
to 7 Am. 9 s. Rep. 4 0O1 50 8. R. 227. 

83) (1909) 151 N. C. itO( 613 S. E. 76 3i 
(84) (1857) 14 N. Y. Soj* Cl. 9*4 

<8j) 11879) 04 Alabama 1&2. 

180) (1901) 00 Atk 0931 
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Atkinson (S7), in Arkansas in Carden v. 
Lane '88; and in Missouri in Hellenan v. 
Ri^dah '89). The Courts in the United 
States have, however, struggled to * void the 
manifest hardship, if not injustice, of the 
application ot the rule by the adoption of 
two orincinles: U) they have drawn a dis¬ 
tinction between judgments which 
are void and voidable and they have ruled 
that if the judgment is voic, even a bona 
fide purchaser does not acquire an unim¬ 
peachable title; Rankin v. Schofield 
(qo) McDonald v. Rankin (Qi), Taylor v. 
Savage (92), Mitchell v Maxent (93), La- 

master v. Keehro '94): f «) «»*y '? I 

that a person is not a hone fide, purchaser, 
unless he purchases without notice, actual 
or constructive, of the title or equity claim- 
ed to be superior to his rights as pur¬ 
chaser and knowledge sufficient t 0- put 
a reasonably prudent man on enquiry is 
constructive notice; in other wor^s, though 

an execution purchaser need not be in a 

mood to scent fraud, he need not have 
complete information of every fact mate¬ 
rial l *or him to know; he is bound to make 
enquiry when there is anything that would 
excite the suspicion of a prudent man ano 
nhce him on his guard: Barnes v. McCltn - 
ton (q<\ Gibson v. Winslow (go), Farr v. 
c;,., s Lang Syne Gold Mm. Co. v. 

Ross (98), Pettis v. "Johnston (99). Tn this 
wav bv judicious application of the 
doctrine of constructive notice, the Courts 
ot the United States have sought to avoid 
4.1 harsh results which sometimes follow 
lo,n the application of the stringent rule 
that the title of a purchaser m good faith 
and lor value at a judicial sale should 
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be considered invulnerable against 
assault, wherein it is attempted to be shown 
that the judgment was procured by fraudu¬ 
lent machinations and misrepresentation 
ox others, provided he is neither charge- 
aole with notice thereof nor guilty oi pa r ~ 

ticipation therein. 

We are thus brought back to the rule 
enunciated by Sir Barr.es Peacock h) 
Abdool Hye v. Nawab Raj (18), tamely, 
that in cases of this cl.8ii.ctcr, 
where a stranger has purchased, the 
Court should determine whether it 
will be i;i accordance with the prin¬ 
ciples of justice, equity and good con¬ 
science to set aside the sale. The Court 
liasj in fact, to reconcile tw’o conflict¬ 
ing principles. On the one hand, & s 
De Grey, C. T. |S ciia in R v. Duchess 
of Kingston (xoo), fraud is an extrinsic 
collateral act, which vitiates the most 
solemn proceedings of Courts of Justice, 
and, in the words of Loro Coke, avoids all 
judicial acts, ecclesiastical and temporal. 
James, L. J., emphasised the same idea 
when he stated in Vane v. Vane (ioi) that 
a Court of Equity will wrest property, 
fraudulently acquired, not only from tie 
perpetrator of the fraud bit, to use 
Lord Cottenliam's langurge ir Trevelyan 
v. Charter '102), affirmed by the House 
of Loros in Charter v. Trevelyan '103), 
from his children and h:s chiloren s 
children or, as was said in Huguenin 
v. Baseley (104) and Bridgeman v. Green 
(1C5), from any persons amongst whom 
he may have parcelled out the.nits 

of his fraud, and will restore it to these 
from whom it has been fraudulently ab¬ 
stracted. On the other hand, *s Lore 
Loughborough said in Jerrard v. . 

(106), against a purchaser tor 
consideration without notice, the _ Coni 
will not take the least step imaginable 

which is only a re-statement of the 

(100) (1776) =0 How. St. Tr. 5441 * Sin. * 


(87) (1852) 3 Maryland 4 ° 0 ! J 9 Am ' DeCl 

73 ?88J (1886) 4 « Ark. 216; 2 S. W. 7 ° 9 ! 3 Am. 

St '(8^ CP fi0o6) 109 Mo. 3751 % VV 6°74 
• {$ \rU 81 Ark. .440= £ | ^ 

1 Spirit 

6 $} Am c 

^S) D 7i88 3 sf20 Nov. 127. 18 Pac. 35*1 H Am. 
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C fiot) (1873) 8 Cb. App. 383 ^ p. 3971 4 * ** 
iu 'J- oRT T «0l 21 W. R. 252. 
fioi) "('.835M d J. Ch. 209 at p. 2141 8 Jur, 

1 7,03) (1844) 11CI. &F. 714165 R. R. 305 ; 8 E - 

^(iojf (1807 14 Vos. 273; 9 A- *• 1 wh - & 

I09) (1794) * Ves. 454 at P- 4581 -3o R *• 
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pronouncement of Lord Northington 
in Stanhope v. Earl Vcrney (107), that a 
purchase without notice for a valuable 
consideration is a bar to the jurisdiction 
of the Court ; see also similar expressions, 
perhaps more cautiously phrased, by Lord 
Loughborough in Strode v .Blacklurne (108) 
by Lora Eldon in Wallwyn v. Lee (log), 
and by Lord Romilly in Attorney-General 
v. Wilkins (no). On the facts of 
each case, the Court has to deter¬ 
mine which of these doctrines should 
prevail. In the solution of the prob- 
lem,wehaveto bear in mind that the pro¬ 
tection given to the bona fide pur¬ 
chases had its origin exclusively in 
equity and is based entirely upon the 
conception that a Court of Equity acts 
solely upon the conscience of litigant parties, 
by compelling the defendant to ao what, 
and only what, in foto conscievtue he is 
bound to do. If the relations between the 
two contestants standing beiore the Court 
are such that, in equity and good con¬ 
science, the plaintiff ought to obtain the 
aid which he asks, and the defendant ought 
to do or suffer what is demanded of him, 
then the Court will interfere and grant the 
reiiei; if the relations are not of this 
character, then the Court will withhold 
its hand and will leave the parties where 
they stand. The protection given to the 
bona fide purchaser, therefore, simply 
meaus that from the relations subsisting 
between the two parties, specially 
that which is involved in the innocent 
position of the purchaser, equity refuses 
to in terf ere and to aid the plaintiff in what 
lie is seeking to obtain because it would be 
unconscientious and inequitable to do so; 
that Court will not in such an event, aid 
either party against the other. The doc¬ 
trine ol bona fid 1 : purchase is thus not 
a rule of property. It does cot deteunine 
the question of title between parties. It 
is in most cases available only by way of 
defence. It is a shield in the hands of a 
defendant, to protect him against the 
claim of his adversary. It means that 

(107) (1761) 2 Eden 81 at p. 851 28 E. lb 8?G. 

tfoSl 11790) 3 Ves. -221; E. R.979. 

(109) (1803) 9 Ves. 24 at p. 34; 7 R. R- *4*1 
32 E. R. 509. 

(no) (1833; 17 Beav. 285 at p. 291J yy R* 
R« *49i 22 L. J. Ch. 830; 17 Jat\ 8851 1 Vi. R. 
47*/5* E. R. 1043. 
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equity will refuse to interfere to aid 
the plaintiff in his suit, because, unaer 
the circumstances of the case, it would be 
unconscionable that the plaintiff should 
have what he seeks to obtain. It enforces 
no right, but simply refuses to interfere 
iu tbe plaintiff's behalf. We are not con¬ 
cerned here with the very exceptional 
cases where a bona fide purchaser is aided 
by affirmative relief, by reason of tliefr&ua 
of the party holding the prior title or in¬ 
terest ; these need not be exhaustively 
enumerated ana classified for our present 
purpose, but examples are furnished by the 
decisions in Savage v. Foster (m), Ibbotlson 
v. Rhodes (112); West v. Jones (113}, Dillon 
v. Costelloe fnq), Hickson v. Ayluord 
(ri5), Wallude v. Lord Donegal (116). But 
apart from such special instances, the 
doctrine is applied for the protection of 
the defendant in cases which have been 
grouped by Lord West bury into three 
classes in Phillips v. Phillips (117); (2) where 
an application is made to the auxiliarn 
jurisdiction of the Court by the possessioy 
of a legal title; (ii) where the plaintiff 
holding an equitable estate or interest 
seeks to enforce it against a x>urchaser of 
t lie legal title, and (ill) where the plaint¬ 
iff seeks to enforce some equity as 
distinguished from an equitable estate, 
as the re-formation of a deed on account 
of mistake or its cancellation on the ground 
of fraud. Ineachcase, it must be remember- 
ca that the doctrine is confined to Courts 
of Equity and is in no sense a rule of prop¬ 
erty but is a rule of inaction. In such 
circumstances, the most convenient 
course to follow is obviously to enunciate 
the rule in an elastic form, adaptable to 
varied combinations of circumstances, as 
was done by Sir Barnes Peacock in Abdool 
Hye v. Nawab Raj (18). In the application 
ot that rule to a concrete case, we may 
usefully bear iu mind that a bona fide 


3 


2 Vernon 554; 23 E. R. 9^8. 
\--jr x- —, I Sun- (N. s.) 305 J 89 R, R, * n 
20 L. J. C h. 3621 61 E. R.79. 

* MoU-'y 5 Mi 
[18285 3 Molloy 1, 

[1837) 1 Dt. and Way. 4 <Sb. 
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purchaser iur value without notice 
has always been a favourite with Courts 
of Equity. But to crystallize the rule 
further, woiila only be to impair its utility. 
Thus alone can we give effect to the ele¬ 
mentary truth that the law is progressive 
and expansive, adapting itself to the new 
relations and interests which are cons¬ 
tantly springing up in the progress 
of society, though the progress of the law 
must be by analogy to what is already 
settled. 

Tested in the light of these principles, 
how does the case for the defendant stand? 
We have seen that in 1904, the landlords 
sued the present plaitiffs to recover 
Rs. 2-2-0 as arrears of rent. It lias not been 
investigated whether the claim was real 
or illusory, i'll is much is known that the 
processes were suppressed, false returns 
were submitted to the Court, and an ex 
parts decree was obtained. 1 lie aecree was 
not executed for three years. Processes 
were again suppressed, false returns sub¬ 
mitted and the sale held on the 21st 
November 1907, when Behari Lai Das be¬ 
came the purchaser for an insig¬ 
nificant sum. Tiie judgment-debtors 
were not present; there were no bidders; 
there was no competition. Any purchaser, 
however optimistic, could, in such circum¬ 
stances, have inferred that there must 
have been something wrong with the 
proceedings. Das, after his purchase, 
never obtained delivery of possession and 
never paid rent to the landlords; the 
original tenants were accordingly left in 
undisturbed occupation as before. The 
landlords next sued the widow of Das— 
this time for the recovery of Rs. 15-7-6— 
and obtained an ex parte decree on the 24th 
June 1913, as processes were suppressed 
and false returns submitted to the Court. 
The sale was not held till after the lapse 
of more than three years, on the 21st No¬ 
vember 1916, when the appellant, Bises- 
war Ghose became the purchaser for a 
small sum. The processes in exe¬ 
cution had not been served. There were 
no bidders; there was no competition. If 
the intending purchaser had made any 
enquiry, he would have found that, not the 
Judgment-debtor, then widow of Das, but 
the original tenants were in occupation. 
This would have put a reasonable man on 


his guard; Barnhart v. Green shields '118), 
Manchorji Sorabji Chulla v. Kwgseoo (119), 
Jiakeettt Meah v. Bee joy Pat nee (121 ■■), liadhu 
Madhav Paikara v. Ka/paiaru Foy (16). 
The fact remains that the appellant was 
able to secure the property for an 
insignificant sum. We cannot hold, in 
these circumstances, that the bona flat 
of the first or of the second purchase! 
were as unquestionable as their ^oci for¬ 
tune in acquiring a property at a fiaclioi 
of its value without contest or competi¬ 
tion. In our opinion, it would be a well- 
merited reproach to the administration ol 
justice if we were compelled to uphold 
execution purchases of this description, 
by the application, without discrimina¬ 
tion, of the iormula of bona fide purchase r 
for value without notice. 

We feel no doubt that the Subordinate 
Judge has rightly set aside the sale aLd 
decreed the suit; his decree must conse¬ 
quently be affirmed and this appeal dis¬ 
missed with costs. 

Rankin, J. —I agree in the view that this 
appeal should be dismissed with costs. 
The circumstances of the case as found 
by the lower Appellate Court indeed the 
mere dotes of the decrees and executions, 
coupled with the fact that Behari Las 
was never in possession convince ne 
that the defence of “purchaser for 
value without notice” has no basis 
in the facts. There is simply no room 
for it. There is an express finding that 
he was not a bona fide purchaser and, 
in the circumstances detailed by the 
learned Subordinate Judge, any other 
finding would have been inexplicable. 
Neither by his pleading nor by the way 
in which issues were taktn at the trial, 
or points advanced on first appeal has 
the purchaser done anything to entitle him 
to complain that ti e judgment of th e Couit 
below is an insufficient analysis of the facts 
astothispart of the case. It may be taken 
that there was some room for controversy 
upon the facts as the Courts below were 
not in agreement. But I see no error of 
law-and, on the facts stated by the lefeantd 
Subordinate Judge, I see netscape fremhis 
{1x8) (1853) 9 Moo. P. C. 18; X05 R. R. i| M 
E. R. 204. 

(119) 6 B. H. C. R; W 
<x*oJ ** W. R* 8. 
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conclusion. The judgment of Jenkins, 

C. J., in Bombay case Chitambar v. Krlsh- 
nappa (i), decides merely that inadequacy 
of price, in the absence of notice of the 
fraud or defect in the proceedings, 
does not give rise to a right to have the 
sale set aside. It in no way throws 
doubt upon the proposition that 
judicial sales fraudulently procured will 
not give a good title to a purchaser who 
does not take in gooa faith and without 
notice. The fact that the Court has been 
successfully deceived is one which, upon 
the issue as to the purchaser's good 
faith, must be of very different value 
in different circumstances. In this present 
case this consideration goes but a 
little way. In other cases it may go almost 
all the way. But in all cases the 
burden of proving that he acted in 
good faith and without notice of the freua 
is in the first instance upon the purchaser. 

This, in my opinion, is an essential feature 
of the equitable rule. The rule is not that 

■ 4 * • m - _ 
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another suit on another cause of action. The 
rule is confined to those cases only where a second 
suit is brought for the same object and on the 
same cause of action as the suit, which was dis¬ 
missed. Thus, on the failure of a suit for 
ejectment in which the cause of action was 
the refusal of the defendant to vacate after he 
had been served with notice of ejectment, a sub¬ 
sequent suit for possession of the same property 
based on a denial of title would not be barred. 

[p. 992 , COl. 2.J 

/ Ua ^ ?£ an *?:, BaU§0 Das * 2 4 901 A. W. N. 

(1901) 188, distinguished. 

Second appeal from a decree of the 
District Judge, Aligarh, dated the 7th of 
April 1921, confirming a decree of the 
Subordinate Judge, Aligarh, dated the 
14th of December 192.0. 

Munshi Panna Lai, for the Appellant. 

Maulvi Iqbal Ahmad, for the Respondent 

JUDGMENT.— Th e dispute in this 
appeal relates to a certain house and 
a shop standing in Hathras city. They 
practically formed one building and 
belonged to Jamna Das, who, on the 4th 
of June 1890, made a gift thereof in favour 
of the plaintiff. Jamna Das died in Sam- 


there is a special favour for every one Jr, 8 ai ? a ln 

until he is shown to have been dishonest tv n i?w a fjd 0 ^f« a th , C 

— j * . - - - - - - ^ypothccstcd the Sciid house including the 

shop, by way of a simple mortgage in 
favour of Makhan Dal for a sum of 


or a volunteer, but that equity, where it 
can, will favour those who show that in 
innocence they have given value. 
b. N. & W. c. a. Appeal dismissed. 


ALLAHABAD HIGH COUBT. 

Second Civil Appeal No. 1030 of 1921. 

July 13, 1922. 

Present;—Ms. Justice Kanliaiya Dal and 
Mi. Justice Sulaiman. 
BADKISHAN— Defendant— 

Appellant 

versus 

RAGHUBAR DAYAD- Plaintiff- 

respondent. 

CMl Procedure Code ( Act V of 1908), O. IX . 
9 < scope of—Cause of action—Suit to eject 
defendant as tenant — Subsequent suit Joy possession, 
whether barred. 

O; r * 9 the Civil Procedure Code 4 «es not 
preclude a plaintiff, after his suit has been dis¬ 
missed on one cause of action, from bringing 


Rs. 100. The allegation of the plaintiff was 
that that mortgage was intended for the 
benefit of BholaNath who held a contigu¬ 
ous house, and that about two years later 
BholaNath took possession of the mortgag¬ 
ed property on an agreement to pay rent 
at Rs. 2 per mensem, out of which Re. 1 
per mensem was to be credited in pay¬ 
ment of interest due on the mortgage and 
the balance in payment of the principal 
due thereon. 

The plaintiff goes on to say that in de¬ 
fiance of that arrangement a suit was 
brought by Makhan Dal for recovery of the 
money due on the mortgage and a decree 
was eventually obtained on the 24th of 
August 1916. which the plaintiff had 
ultimately to satisfy. The plaintiff next 
brought a suit against Balkishan, the son 
of Bhola Nath, for possession of the said 
house on an allegation that hewas in 
occupation thereof as a tenant and w a s 
refusing to vacate the same in spite cf no¬ 
tice. T-iere was also a claim laid for damages 
on account of certain materials said to have 
been removed by Balkishan. That suit was 
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referred to arbitration, but the plaintiff 
did not appear before the arbitrator, who 
consequently reported that the suit ought 
to fail for default of the plaintiff. The 
defendant was present before the arbitra¬ 
tor to prosecute his defence. The Court 
before which the suit was pending dis¬ 
missed the suit for default, acting under 
the provisions of O. IX, r. 8 of the 
Code of Civil Procedure. 

The present suit has been hied by the 
same plaintiff for the recovery of possession 
of the same property. Ihe allegation now 
made is that Bhola Nath had been put in 
possession of the house in lieu of the princi¬ 
pal and interest payable to him under 
the mortgage of the 13th of August 1Q04; 
that Bhola Nath was succeeded by Bal- 
kishan and that Balkishan haa wrongfully 
denied in the previous suit that he was 
a tenant. The date of the denial of the 
title of the plaintiff by Balkishan in the 
previous suit has been treated as the cause 
of action for the present suit. Ihe de¬ 
fendant Balkishan denied the title of 
the plaintiff, and pleaded that he had been 
in adverse possession of the disputed 
property* He also denied that Bhola Natli 
had been in occupation of the said property 
as a teuant and alleged that the suit was 
without any cause of action and not main¬ 
tainable. # , 

Tue Court of hist instance found that the 
plaintiff was the owner of the disputed 
property and that Bhola Nath was occupy¬ 
ing the same as a tenant under an arrange¬ 
ment tnat the rent was to be credited in 
satisfaction of the money due on the mort¬ 
gage of the 13th of August 1904. It was 
further found that the dismissal of the pre¬ 
vious suit did not bar the institution of the 
present one because the cause of action for 
the present suit was not the same as that on 
which the previous suit was instituted. 
The lower Appellate Court was not satis¬ 
fied that Bhola Nath had taken the house 
on au agreement to pay rent io the manner 
alleged by the plaintiff, but it was of 
opinion that the possession of Bhola Nath 
and after him of Balkishan, was in any 
case permissive and that the plaintiff was 
entitled to eject the defendant from the 
disputed property. 

It is urged on behalf of the defendant* 
that the claim is barred by limi¬ 


tation, because the defendant was in aa- 
verse possession of the disputed pTof erty 
and it is also contended that tbe dismissal 
of the previous suit operates as a b^i to 
the maintenance of the present one. In 
regard to the former, tbe finding of the 
Courts below is conclusive. The Court of 
first instance was of opinion that the agree 
ment on which the plaintiff had r elite was 
proved, and though the lower Appellate 
Court did not agree with that conch sion, 
its finding that the possession of Bhola 
Nath, and after him of the defendant, was 
permissive is sufficient to disjose ni lie 
contention that the possession of either 
of them could be adverse to the plaintiff. 

The learned Counsel for the oelenoant 
appellant has referred to the decision in 
Haji Khan v. Baldeo Das (1). But in thsi 
case the plaintiff had failed to establish tl e 
tenancy and no license or permission to 
occupy the disputed property had been 
proved. On the other hand, in Abdui 
Ghani v. Babni ( 2), it was held 
that where a suit was brought against 
a person, described to be a tenant, for 
possession of the lease-hold prop erty and the 
defendant had denied the tenancy alleged 
by the plaintiff, and asserted that he had 
been in adverse possession lor a period 
of seventeen years, and the said tenancy 
was found to be not established, neverthe¬ 
less that was not considered sufficient 
to preclude the plaintiff from asserting and 
establishing that the possession of the 
defendant was permissive, and he was 
granted relief on that basis. 

The second contention is equally futile, 
for O. IX, r. 9, of the Coot of Cnil 

Procedure does not preclude the plaintm 
after bis suit has been dismissec on one 
cause of action, from bringing amother suit 
on another cause of action. ***** 

of action in the previous suites tU re 

after hi ffieen^erith a notice of 

ejectment. The 

Mind Chunder Addyav. Afzul Rabbatti 
(3), the operation of section 103 of the ©Id 

A got A* w. N. (1901) 

*5 A. W. N. (1903) if (F. B. . 

9 C 7 426 :12 C. U R. 291 4 lad. !><*• (*• *•> 

93a." 
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Code of Civil Procedure (corresponding 
to O. IX, r. 9 of the present Code) 
is coa(iaed to those cases only where a 
second suit is brought for the same ob¬ 
ject and ou the same cause of action as 
the suit which was dismissed. 

Tne appeal, therefore, fails and is 
dismissed with costs. 

w. C. a. Appeal dismissed, 


PATNA HIGH COURT. 

Appeal fmm Appellate Decree 
No. 1275 op 1921. 

. July 27, 1923. 

Present : — Justice Sir B. K. Mullick, Kt., 
and Justice Sir J-lin BucknilJ, Kt., 
Babu DURGA PRVS. A D and oniGES- 
Pr.UNrirrs — Appellants 



I. P. 
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erst:?. 


RAILWAY and 7 -k 
titE ik AGENTS- 


T. RAILWAY 
- Depend AX'i s 


— Respondents. 

Railways Act [IX of 1890;, 77, InUtp)ela¬ 

tion of—Money value of claim whether to be 
stated — Intention to sue. 

Section 77 of the Indian Railway* Act merely 
requires that a demand lor compensation shall be 
mv.le; it nowhere prescribes tint the money 
value of the claim shall be stated, u^r does it 
require the claimant to notity that he intends 
to sue. [p. 99*, col. 1.] 

Appeal from a decision of the District 
Judge, Bliagalpur, dated the 23rd May 
1921, con fir ni i ig the decision of the Sub¬ 
ordinate Judge, Bhagalpur, dated the 
2Sth May 1920. 

Mr. Per mesh tear D ty.tl, for the Apr ell .1 ts. 

Messrs. 5 . N. ftvse and N. C. Sin ha, 
for the Respondents. 

JUDGMENT. 

. Mullick, J. — On t.ie I4tli August 1918 
the plaintiffs, Messrs. H rasmal Mamr. j 
Marwari, who were holders of three Rail¬ 
way receipts for goods despatched from 
Victoria Terminus, Bombay, to Bhr.gc.l- 
pur, addressed to the Agent of the Ki st 
Indaiu Railway, a letter the material 
portion of wh chran as foil >ws.—" we have 
the honour to inform y t >u thnt t! e 
goods caused (si«;) by these consignments 

6 3 


noted above have not yet reached- Bliagal- 
pur, ou account of which we are suffering 
great loss ; we, therefore, request the favour 
of your kindly inquiring into the matter 
and arranging for delivery of the consign¬ 
ment at an early Gate failing which we 
shall be compelled to take such other 
steps for the realization of the value of- 
the afo esaid consignments as we may 
be advised to do.” 

The letter was addressed to the Agent, 
East Indian Railway, Howrah/but seems 
to have been opened and acknowledged 
by the General Traffic Manager of the East 
Inaian Railway at that place. This last 
named officer then sent the letter to the 
Divisional Traffic Manager who, after carry¬ 
ing on a correspondence with the plaintiffs 
for some time regarding the loss of the 
consignments, finally wrote to him on the 
18th November 1918, in the following 
terms: — “ I much regret the loss you 
have sustained in the case but . cannot 
acmit any liability as the consignment 
was robbed from a running train to which 
no clue has been obtained and Risk H note 
held protects us. ” 

1 hereupon, on the 23m April 1919; the 
plaintiffs instituted the suit out of which 
the present appeal arises claiming 
Rs. 2,165-10-0 as damages from the Great 
Iudiin Beui .scla Railway, the first party 
defendants, tlie E.iSt Indian Railway Com- 
pny,2.tdp -rty defendants, and the Bengal 
N .gpiir R.tilway, jid party defendants, 
l ie T1i.1l Court dismissed the suit on two 
grounds: (i) that the notice required by 
section 77 of the Indian Railways Act 
had not been served upon the Railway 
Administration in the manner required by 
section 1.to of the Act, and (2) that the 
notice itself was invalid and ineffective 
inasmuch as it haci omitted to mention 
either the amount <.3 the claim or to notify 
to the defendant No. 2 his intention to 
bring a suit. 

The plaintiffs then appealed to the Dis¬ 
trict Judge, and on the i8tli May 1921 
filed a petition for the examination 
of additional witnesses for the purpose of 
pro\ ingthat the notice had in fact reached 
the Agent of the East Indian Railway; 
bat at the hearing of the appeal the 
Pleader for this respondent stated 
that lie would argue the case hpcu 
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the assumption that the notice was but as an application was made before 
duly served upon the Agent although him by the plain tiffs for permission to Cali 
he did not admit that it was so served, additional evidence to prove service I think 
In the result, the learned Judge held that, we should state what our view of the law 
.Tpart Irom the defect in service, the suit is. Ihe evidence shows that the office 
was not maintainable as the notice did not 0 f the Agent of the East Indian Railway 

. m a J 1_ - A _ C _ -- _ . _ J ' • . . W « « . 1 


specify the amount of compensation 
demanded and he dismissed the anpeal. 

The present second appeal is preferred 
by the plaintiffs and the points upon which 
our decision is required are, whether the 
notice to the East Indian Railway was come to a decision on this point. 


is not at Howrah, but at I, Fair lie Place, 
Calcutta. The Suborcinate Judge has 
found that there has been no compliance 
with clause (c) of section 140 of the Act 
ina the learned Dis rict Judge must 


valid ana whether it was served accord 
ing to law. 


If he agrees with the Subordinate 
Judge, then the question will arise 


Now, With regara to the first point, it whether, notwithstanding his failure to 
is quite clear that the Courts below have comply with clause the plaintiffs 
taken a too narrow view of section 77 of ? le entitled to prove that the notice was 
the Indian Railways Act (Act IX of 1890). l1 . 1 * ac * delivered to the Agent and tha 
That section declares that no person shall was sen ice under clause [a ). ow, 

be entitled to compensation for the loss, J think the answer to that ques 
destruction or Deterioration of goods un- 111 t le affirmative and that the plain - 
less his claim to the compensation has been are eu titleo to prove that the no me ■ * 

preferred in writing within six months actually been, delivered either y “ 
from the date of the delivery of the goods se * ves or their agent or by so e 0 

for carriage by Railway. The section mere- P er T s , on * V,\ 

lv requires that a dem 
shail be made and nowhere 
the money value of 
stated. 

It was next urged that the notice is bid 
because it does not intimate that the 


not a notice to the Agent. It is true that 
the learned Judges dissented from Woods 


claimant intends to sue. The reply to this v * Meher All (4), 1 f 

is, that section 77 does not require the claim- seera to that 1 wa s n> ® s y o 


might have been otherwise if the Statute e* notice would constitute 

h . ad , ] es t’ res . s1 ' r eq«irca that notice of actioi. ‘^^“"grouid for linking 

shall be given as m Mason v. Birkenhead pmuntiu nao goon g .. t 
fl) and Norris v. Smith fa) and inter- that the notice had ten dehvereo^the 

tain classes of suits referred to in the Civil Agent, for the , en . ^ reC eipt of 

Procedure Code and the Bengal Wards J ia £ aot onl 7 ^ ? inauirv to be hela 
Act. Therefore, in the absence of any ll but : also a ^* * t C es it is somewhat 

authority, I must find that the Courts below la the c , / t he plea of non- 

ha vp narrAW Difficult to understand tne i f 


have taken a too narrow view of the section 
and that the notice was a claim for com 


— - is&frta 


peusatiort within the meaning of section t>u }\ w . as Court that the notice 

un. " evidence in the trial u 


fact Delivered to the Agent; but 


The next question is, whether the notice ™ as 111 IP '?^ ^ises whether their omission 

was served This point has not been ^^^f^at evidence in the Trial Court 
determined by the low r er Appellate Court, 2 ive 


v t) (r 8 * 3 o) 2 h. T. (n. s.) 632; 6 H. & N. 7*! 
29 I,. J. Ex. 407; 158 E R. 30; 123 R. R. 392. 

(2) (1839) 113 F. R. 721 2 P. & 0 . 3535 10 A. 
5 c E. x 83 j 8 I/. J. (N. s ) Q. B..274; 50 R, R. 374. 


(3) 49 Ind. Cas. 4981 (iji 9 > ^ * 5 ?' v L 

[4) 3 Ind. CflS. 4791 13 W. N. 24; 4 

T. 427. 
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can be cured in the Appellate Court. If the 
District Judge finds that sufficient cause 
has been shown then he will admit the evi¬ 
dence unaer O. XLT, r. 27, of the Civil 
Procedure Code and in this connection it 
will be useful to invite the learned Judge's 
attention to the recent decision of their 
Lordships or the Privy Council in Indra- 
jit Pralap Bahadur Sahi v. Atnat Singh (5). 

I he result, therefore, is that the decree 
of the learned District Juage is set .sine 
and the appeal is remanded to him for 
re-hearing in accordance with law. Costs 
to abide the result. 

BuckniU, J.-I agree. 

Appeal remanded . 

k. s. D. 

(5) 74 Ind. Cas. 7471 21 A. L. J. 5541 4 P. 
L- 1 . 4471 11923 ) A. I. R. (P. CM 28j t P. L. R, 
3451 2 Pat. 676; 33 M. It T. 233 l*. C.}. 




ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 258 of 1922. 

July 19, 1922. 

Present : —Mr. Justice Stuart and Mr. 

Just ce Kanhaiya Lai. 

MUNNA LAL and others — DECREE- 

HOLDERS—APPELLANTS 

versus 

The COLLECTOR of SHAHJAHANPUR 
*nd otheks—Judgment debtors— 

Respondents. 

Civil Procedure Code ( Act V 0/1908), s. 47 — 
Execution sale—Objection that property not cover¬ 
ed by decree sold, whether maintainable. 

Where at a sale in execution of a decree property 
other than that covered by the decree is sold, 
an objection by the judgment-debtor that he has 
been dispossessed of property not covered by the 
decree is not maintainable under section 47 of 
the Civil Procedure Code. [p. 990, col. i.] 

Second appeal from a decree of the 
D. strict Judge, Shahjahaupur, dated the 
26th of N ivember 1921, confirming that 
of the Suburdiuate Judge, Shahjahaupur, 
dated the 23rd of May 1921. 

Muus i Gulzari Lai, for the Appellant. 

Babu Lalit Mohan Banerji, for the 
Respondent. 

JUDGMENT. —This appeal arises out of 
execut on proceedings. It appears that a 
mortgage was made on the 5th of August 


1882 by Nirmal Singh, the preaecessor-iu- 
interest of the judgment-debtors respond¬ 
ents, hypothecating 2J btswas of tnahal 
No. 3 in Bajhera Bhagwanpur in favour 
01 Basant Rai, the father of the decree- 
holders-appellants. In the Settlement 
of 1899 mahals Nos. 2 and 3 were 
amalgamated and formed irto a single 
mahal. The 2$ biswas share of the tnahal 
No. 3 which w'as mortgaged with Basant 
Rai, corresponds with 3 bighas 18 bis¬ 
wans Is and odd of the amalgamated mahal 
No. 2. 

Subsequently, a suit was filed by the 
grandsons of Musammat Umed Run war 
for tj’e recovery of the entire old mahal 
No. 3 and a decree w r as obtained, in pur¬ 
suance of which they obtained mutation of 
names in their favour against Jit Singh, 
the son of Nirmal Sirgh. Later on, the 
mortgagee filed a suit on his mortgage 
ana got a decree against the judgment- 
debtors-respondents, in execution of which 
the 2$ biswas share of old mahal No. 3 
which was described as corresponding 
with 3 bighas 18 biswansis and odd of the 
new mahal No. z was brought to sale and 
was purchased by the decree-holders them¬ 
selves. Subsequently, they ootained 
possession over the purchased property and 
got mutation of names ejected in the re¬ 
venue papers by the removal of the names 
of the judgment-debtors-respondents in 
respect of that share. The present appli¬ 
cation was then filed by the judgment- 
debtors, who asserted that the auction- 
purchasers had taken possession of their 
property which was outside the mortgage. 

1 he Courts below found that the 
auction-pure; asers had taken possession 
01 the property of the judgment-debtors 
outside the mortgage, and holding that the 
objection was ertertainable under section 
47 of the Code of Civil Procedure, directed 
restitution. 

On behalf of the auction-purchasers it 

is contended that the judgment-debtors 
cannot go behind the decree which was 
passed against them, and that in any case 
their objection ought not to have* been 
entertained under section 47 of the Code 
of Civil Procedure. It appears that the 
judgment-debtors held a si are in old 
mahal No. 2, which was not mortgaged. 
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O. XXI, r. IOO, l.as no application 
because that rule is confined, in its opera¬ 
tion to persons who are not judgment- 
debtors and have been dispossessed of the 
property claimed by them. The judg¬ 
ment-debtors here complain that they have 
been dispossessed of their property which 
appertained to old tnahal No. 2 and 
was not covered by the decree. The ques¬ 
tion is, is this objection m .inta-name 

under section 47 tlie ^ u( ^ e 
cedure? If the decree had been one for 

possession, the question would have been 
answered in the affirmative. In fact tins 
was so held in Abdul Karim v. Islamun- 
nissa Bibi (i). But in the present instance 
the possession of the disputed property 
has been obtained by a person who is an 
auction-purchaser of that property in exe¬ 
cution of a decree obtained on foot of a 
mortgage made by ti.e father of the judg¬ 
ment-debtors. Aa auction-purchaser might 
be treated as a representative in one sente 
of the decree-holder and in another of the 
judgment.debtor, and it is questionable 
whether a dispute about the identity of 
the property sold, between a person who 1 as 
acqu red the rights of the judgment-debtors 
and the judgment-debtors, can be enter¬ 
tained under section 47 of the Code ot Civ.l 
Procedure. In Bhagwali v. Batman Lai 
(2) it was held that a suit by an auction- 
purchaser fot possession of the property 
purchased by liim against the judgment- 
debtors can be maintained and t! at 
section 244 of the old Code of CivB Pi ordure 
would not bar such a suit. The prin¬ 
ciple ot that decision is applicable t.„ the 
present case and we are not prepared to 
hold that the objection in the present 
instance was rightly entertained. It is 
not necessary to go into t e other matters 
raised in the appeal. It is open to the 
judgment-debtors to obtain any relief to 
which they might be entitled by way of a 
regular suit. 

We allow the appeal and setting aside 
the order of the Courts below, disallow 
the application with costs here and hither¬ 
to. The judgment-debtors-respondents will 
bear their own costs throughout. 

w c. a. Appeal allowed. 

(1) 3* Ind. Cas. 231; 38 A. 339: 14 A. L. J. 40*- 

(2) 1 Ind. Cas. 416; 31 A, 82; 6 A. L. J. 7*1 5 M. 

I.. X. 185. 
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CALCUTTA HlOn C0UK1. 

Appeal from OriginalCivil No. $> 

of 1922. 

February 26, I 9 2 3 - 

Present: —Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice Richardson. 
NURSING PASS KOTHARI— Plaintiff 

—Appellant 
versus 

CHUTTOOLALL MISSER— Defendant 

—respondent. 

Transfer of Property Act (IV of i882 ). s ; 55 
(j) , a)—‘ContractAct(IX of 1872 ).s. 20— Vendor 
and purchaser—Duty of vendor ^ di^ose materxal 
defect—Constructive notice of defect—Mistake 
Matter of fact essential to agreement-Calcutta 

Improvement Act (V of 191*). *• 6 3 » noUce 

* W Under section 55 (1) (a)oi the Transfer of Prop- 
erty Act a seller is not bound to disclose to h 
buyer a defect of which he is not actually aware 
The doctrine of constructive notice does not 
apply to the case of a seller who is unaware 
of a defect in the property agreed to he sold. 

tP The 8 'fact that a notice has been issued under 
section 63 of the Calcutta Improvement Act m 
respect of certain property which is agreed to he 
sold is ■■ essential to the agreement within the 
meaning of section 20 of the Contract Act. ip, 

99 Plaintiff ^agreed to purchase certain Property 
from the defendant. Previously to this, Igweje. 
a notice under section 63 of the 
Improvement Act had been issue 
of a substantial portion of the P~Perty. but 
neither party was aware of this. On the la 
coming P to the knowledge of the plamtiff 
he brought a suit for a declaration that the 
agreement of sale was void and inoperative and 
to recover the amount paid by him to the defend- 
ant as part payment of the purchase price . 

Hclti 1) that the notice iitfch issuedunder 
section’ 63 of the Calcut a Improvem^ Act 

was "am atter of fact essential *°’ ftbe^Contract 
within the meaning of section 20 o 

Act; [p. 998, coj. r.J . • „ been unaware 

(2) that both parties fiav g ^ agree- 

of the fact at the time section 20 

inent. the agreement wa J°‘. suit must, 

of the Contract Act. and the plaint’ 

therefore, succeed, [p. 9 ?de< ree 

Appeal gai s d daud the a.th 

of Mr J. stice Buckland, date d 

JUn Ii TAsutosh Chaudhurl (with him 
. it r Bose) Appellant. 

Mr - 5 * o' r € Pass, Advocde-General t 

(Jit bta Mr. S. rf. tmm. >» <*• 

Respondent. 

JUDGMENT. . 

Sanderson. C. J.-This is an appeal 
from the judgment of my learned brothe 
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Mr. Justice Buckland, who dismissed the 
suit of the plaintiff with costs. 

The suit was brought for the purpose 
of obtaining a declaration that 0 certain 
agreement for the purchase of the land 
and premises No. 43, Burtoll? Street, 
Calcutta, is void and inoperative end to 
recover a sum of Rs. 36,000 with interest 
which the plaintiff had deposited as part 
payment of the purchase price. 

The date of the agreement in question 
was the 29th of November 1919* Th e 
defendant was a Receiver appointed in a 
certain suit by this Court, and he sold 
by auction the property in pursuance of 
an order of the Court. The plaintiff was 
the highest bidder, and purchased the 
property for Rs. 1,41,000 and made a de¬ 
posit, as I have already said, of Rs. 36,000. 
Subsequently, the plaintiff discovered that 
a notice had been published under section 
63, sub-section (2), of the Calcutta Im¬ 
provement Act which affected these pre¬ 
mises. That notice had been published 
on the 18th of December 1918. and ob- 
jectoins to matters contained in the notice 
had to be put in by the 31st of March 
1919, so that, if it is material for the con¬ 
sideration of this case, it is to be noted, 
that the time for making objections had 
expired before the date of the sale to the 
plaintiff. Iso mention of this notice was 
made in the sale notification. The facts 
relating to this matter are to be deduced 
from the memorandum which was agreed 
to by the parties in the Trial Court. 
It is as follows: — 

With reference to the question of 
knowledge it is stated by Mr. Hitter on 
behalf of the plaintiff that he does net 
impute personal knowledge to the defend¬ 
ant and accepts the defendant’s denial 
in regard thereto until after the contract 
was entered into. He, however, imputes 
to him prior constructive notice of the 
intended acquisition by reason of the public 
notification and by reason of the fact that 
particular notice had been served on the 
Official. Receiver who preceded him as 
a Receiver. Mr. D^s on behalf of the de¬ 
fen imt similarly says taat lie do.s not 
impute personal knowledge to the plaintiff 
and "ccepts the aeuhl with regard there¬ 
to, .bat he relies upon the constructive 

notice of the intended acquisition afforded 


by the public notification. Mr. Das also* 
admits that the property, which formed 
the subject-matter of the notice, was about 
half the property in suit and was not an in¬ 
significant amount.” 

The defend? nt wa s not the first Receiver 
in this matter. It appears that the Official 
Receiver had been appointed Receiver; 
and the defendant was appointee as a 
Receiver to succeed tl e Official Receiver 
and the learned Judge in his judgment 
stated—* It has, howtver, been admitted 
by the defendant’s Counsel tha t the defend- 
ant found a copy of this notice among other 
papers which he received after the sale 
from the Official Receiver whom he succeed¬ 
ed in the Receivership of this estate.” 
So, it is clear, that the defendant himself 
did not know of this notice until after the 
sale of November 1919. The plaintiff 
refused to complete the purchase. The 
result was, that the Receiver put up the 
property for sale again, and on that occa¬ 
sion it fetched one lakh and six thousand 
rupees, We were informed that at this 
sale the notice, which had been published 
by the Improvement Trust B^ard, was 
referred to. 

The learned Judge came to the conclusion 
that, under the provisions of section 63 
of the Calcutta Improvement Act, nothing 
more had been done than to prepare a 
plan of a proposed public street and to 
publish the requisite notices, and possibly 
to apply to the Bocal Government for sanc¬ 
tion, but as to that no information had been 
forthcoming nor would it a fleet the matter, 
and that the result was that at the time 
of the sale by auction the lauo sold was 
subject to no disabilities or burden or 
restrictions on the owner’s use, whatever 
might be the most appropriate expression. 
The learned Judge further said that l:e did 
not think that, in such circumstances, it 
was the duty of the defendant to disclose 
the existence of a notice which in fact 
might not and did not in la w, a s a necessary 
consequence, result in detriment to the 
purchaser of property by curtailing his 
right as owner. 

The 1 earned Counsel on behalf ol the 
plaintiff urged, hi the first place, that a 
possible result of t. e notice, which had 
lxeu f ubUshed by the Improvement Trust, 
was that half the premises might be taken 
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by the Improvement Trust for the pur¬ 
poses of the Act. It is not necessary for 
me to go through the provisions cf section 
63 in detail. It is sufficient for me to say 
that it seems to me on the f?cts of this 
case that the position may be stated as 
follows:— proceedings had been put in train 
by the Improvement Trust which, if brought 
to completion, might result in a restriction 
being placed upon the use of the property 
by the purchaser and that that restriction 
might apply to no less than half the property 
which was admitted in the above mentioned 
note to be “not an insignificant amount/’ 

The learned Counsel for the appellant 
argued,in the first place, that such a liability 
constituted 3 material defect in the proper¬ 
ty within section 55 (1) (a) of the Transfer 
of Property Act. The section runs as 
follows:—“The seller is bound to disclose 
to the buyer any material deject in the 
property of which the seller is, and the 
buyer is not, r ware, and which the buyer 
could not with ordinary care discover.’ 
The lerrned Counsel argued, further, tli; t 
the seller, /.<?., the defendant, must be 
taken to have been aware of the material 
defect in the property, and consequently 
it was his duty to disclose it to the plaintiff, 
the buyer. 

In my judgment, the learned Counsel 
cannot bring the plaintiffs case within 
that section. It is admitted that at the 
time of this sale the defendant was not in 
fact aware of the notice, constituting the 
alleged defect—if it may be so called- 
in the property. The learned Counsel, 
however, said that inasmuch as the de¬ 
fendant’s predecessor, the Officia 1 Receiver, 
had express notice of the proceedings 
instituted by the Improvement Trust, the 
defendant also must be taken to have had 
notice of such proceedings: and he refer¬ 
red to the definition of “notice” in sect ion 
3 of the Transfer of Property Act. I am 
not prepared to accept that argument. 

Tn the first place, I do not understand 
how the seller can be called upon to dis¬ 
close that of which he is not aware ; and, 
in the second place, when I look at the 
last sentence of section 55 . I find P r ,°‘ 
vision. 4 An omission to make such dis¬ 
closures as are mentioned in this section, 
paragraph (1) clause (a) and paragraph (5) 
clause (a), is fraudulent.” Consequently, 


if the seller does not disclose to his buy er 
a ny ma teiial defect in the prop 1 ty of wlk h 
he is aware and of which the buyer is not 
aware i.nd which he could not discover 
with ordinary’ care, the omission is declared 
by the provisions of the section to be fraud u- 
lent: consequently, in my judgment, hav¬ 
ing regard to the fa ctsof this case a nr to the 
fact that the defendant had no knowledge 
of the notice at tte time of the sale, the 
plaintiff’s case does not come within that 
section. It is not, therefore, necessary 
for me on this appeal to consider or to decide 
whether the facts to which I have referred, 
constitute a ma terk 1 defect in the property. 
The first point, therefore, upon which the 
learned Counsel for the appellant relied, 
fails. 

The second ground upon which the 
learned Counsel for the appellant relied was, 
that thecase comes within section 20 of the 
Indian Contract Act. That was considered 
by the learned Judge, and he came to the 
conclusion that the alleged defect in the 
property was not essential to the agree¬ 
ment for the reasons which I have already* 
mentioned and which were the basis of 
his judgment. It is necessary, therefore, 
for me to consider this question. 

It appears to me tha 1 ti e noticeissued by 
the Improvement Trust and the liability 
to restriction upon the use of the pren iscs 
to whicl I have already referred, ccnse- 
quent upon the proceedings initiated 
U the Improvement Trust, may tesud to 
be “a matter of fact essential to the 
agreement.” The learned Advocate-General 
argued that it did not follow tt at, because 
proceedings under sec tic n 63 had been 
initiated by the Improvement Trust, any 
further steps to carry out Street Improv e- 
ments would be taktn. Tha . is 
On the other hand, the converse is equally 
true, and the proceedings under settle n 63 
having been initiated .the Improve* e» 1 
Trust might eventually carry out Street 
Improvements which would affect the pre¬ 
mises That essential matter of fact was 
unknown both‘to the plaintiff sndl the de- 
fendant at the time of the plaintiff s pur¬ 
chase; consequently, by reason of the pro¬ 
visions of section 20 of the Contract Act, 
the agreement is void. The words of ihe 
section are: * where b( th the parties to 
an agreement are under a mistake as to 
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a matter of fact essential to the agreement 
the agreement is void.” tor these reasons 
and oil'the above-mentioned ground, lam 
of opinion that the plaintiff is entitled to 
the declaration for which he asked, namely, 
that the agreement is void, and he is further 
entitled to a decree for the return of the 
deposit of Rs. 36,000. 

The result is that the appeal is allowed, 
the learned Judge's judgment and decree 
are Set aside. A declaration will be made 
that the agreement is void and there will 
be a decree in favour of the plaintiff for 
rupees thirty-six thousand. 

The dcfendant must pay the costs of the 
pla intiff in this Court a nd in the Tria 1 Court. 

Riohardson, J. — I agree. It is common 
ground that neither party knew of the defect 
consisting in the liability created by the 
notice in the .Gazette. An attempt was 
made by the learned Advocate General 
by a close examination of the provisions 
of section 63 of the Calcutta Improvement 
Act. as amended by Act III of 1915, to 
minimise the liability to which the property 
is subject. He said that every house in 
Calcutta is subject to a possibility that it 
may be acquired under the Improvement 
Act for the purposes of the Act. and that 
the notice issued by the Board of Trustees 
under section 63 stating that a plan had 
been made of a proposed public street, 
which would pass through this particular 
house carried the liability of the house to he 
acquired under the Act very little further. 
There were other stages to be gone through 
and the premises could not be acquired until 
the proposed publicstreet had first become a 
projected public street and had then found 
its way into an Improvement Scheme sanc¬ 
tioned by the Local Government under 
section 48 of the Act. But, in my opinion, 
the notice in the Gazette did crystallize 
the general liability to which this propertj', 
in common with other properties in Ca leutta, 
is subject in such a way as to entitle the 
buyer to say that he would not be getting 
a property of the description which at the 
time of the sale he thought lie was getting. 
He would be getting a property which he 
might not be able to keep and instead 
of which he might in the result be entitled 
merely to a sum of money by way of compen¬ 
sation. Where section 20 of the Contract 
Act is in question it may not always be 


easy to say whether 0 mistake has been made 
as to a matter of fact “essential to the 
agreement." In my opinion, however, the 

present case falls within the section, and, 

with great respect to the learned Judge, I 
am of opinion, that this appeal should 
be allowed. 

z. k. Sc w. c. A. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 771 of 1921, 

July 4, 1922. 

Present:— Mr. Justice Sliu.it nd 
Mr. Justice Sulaimar. 

MOHAN LAL —Defendant 
—Appellant 
versus 

PRASADI LAL AND ANOTHER— 

Plaintiffs— Respondents. 

Mortgage — Mortgagees, several—Suit by one mort¬ 
gagee to recover his share of mortgage-money. 

Where one of several mortgagees brings a suit 
to recover only his share of the mortgage-money, 
he is not entitled to bring the whole of the mort¬ 
gaged property to sale to realize simply his sharef 
lie is entitled to recover his share of" the mort¬ 
gage-money as against a proportionate part of 
the mortgaged property, [p. 1000, col. 2.] 

Second al leal iiom a decree of the 
District Judge, Meerut, dated the 3rd of 
February 1921 confiimirg that of the 
Subordinate Judge, Meerut, dated the 
17th of June 1920. 

Pandit Utna Shanker Bajpai , for the 
Appellant. 

Babu Surendra Nath Gupta, for the 
Respondents. 

JUDGMENT.— Tips is a defendant's 
appeal arising 011 of a suit for sale on the 
basis of a mortgage*decd dated the 21st 
of September 1910, executed by defer.dnals 
Nos. 1 and 2 and the father of defend¬ 
ant No. 3, in favour of plaintiff No. 1, the 
father of plaintiff No. 2, and Mohan Tab 
defendant No. 4. The plaintiffs’ caie was 
that they were entitled to half the mortgage 

money while Mol an La] was the owner of 
the other half, but as Mohan Lai had 
purchased the entire equity of redemption 
in execution of a simple money-decree, 
they sued to recover only ] alf the moitgaj e- 
money by sale of the or.tire mortgaged 
property. The pleas raised in defence 
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by the contesting defendant Mot f.n Lsl 
were, (i) that the money was advanced by 
him alone and he was the sole mortgagee, 
the other names having been entered only 
fictitiously, and (2) that in any case the 
plaintiffs were entitled to sell only half 
of the mortgaged property. 

The Court of first instance came to the 
conclusion that the plaintiff had a share 
in the mortgagee rights, and held that 
out of the mortgage-money amounting 
to Rs. 500 the plaintiffs had contributed 
two sums of Rs. 75 and Rs. 87-8-0 and it 
gave them a decree foi these two sums 
plus interest, but directed that the amount 
be realized by sale of the entire mortgaged 
property. This decree lias been affirmed 

on appeal. . 

The defendant has come up in second 
appeal to this Court and two main points 
are urged, lhe first is that the sum of 

Rs. 75"paid by the plaintiffs was included 
in the sum of Rs. 87-8-0 referred to in tl e 
written statement. This contention has 
no force. Tiie sum of Rs. 75 has bcen 
proved to the satisfaction of both the 
Courts below to have been paid by the 
plaintiffs direct to Musammat^ Manbhaii, 
a previous creoitor mentioned in the deed, 
whereas Rs. 87-8-0 is an item which is found 
to have been paid to Mohan I/al, defendant, 
himself towards the bond in suit. 

'he second point raised is as to the 
plaintiffs’ right to sell the whole mortgaged 
property. 

Now, it may be that in order to effect 
a merger the two rights must be co¬ 
extensive in some share, howsoever small, 
though one be higher than the other and 
Hunt, ordinarily, the acquisition of a share 
in the equity of redemption by one only 
of several mortgagees does not necessarily 
bre^k up the integrity of the mortgage so as 
to entitle a mortgagor, interested in only a 
fractional part of the property, to redeem 
his share on payment of a proportionate 
amount. In such cases the other mort¬ 
gagees, who have neither expressly 1 or 
by implication agreed to the breaking 
up of the integrity, may successfully 
resist the claim. But that point 
does not arise in the present case 
which stands on quite a different footing. 
Here the plaintiffs, in suing for only half the 
mortgage-money, have practically admitted 
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that something has happened which has 
had the effect of satisfying half the 

mortgage amount. It would be highly in¬ 
equitable to allow the plaintiffs to throw 
the burden of their share of the mortgage- 
money on the whole property, for it may 
ver} well place the defendant in a veiy 
much worse position than he might have 
been in but for the auction-purchase. 
Had the plaintiffs treated the mortgage 
as being still intact and sued for the whole 
sum, impleading Mohan Lai merely 
as a representative of the mortgagors, and 
agreed to share with Mohan Lai either the 
sale proceeds or the property purchased 
in execution of the mortgage-decree, the 
case might have been different. But to 
permit the plaintiffs to sell the whole 
property in order to realize simply their 
share of the mortgage-money would be 
grossly unjust, as it may possibly result 
in Mohan I/»l's losing his share of the moit- 
gngc-money as w:-ll as the ni rtgaged prop¬ 
erty. The plaintiffs by suing fer c-nly 
their share of the mortgage-money must 
be deemed to have admitted that the 
balance of the mortgage-money lias been 
satisfied by the acquisition of a p r opor- 
tionate share of the n urtgaged property. 

We are, therefore, distinctly ot opinion 
that, in the circumstances of this case, the 
plaintiffs should be given a decree to 
recover their share cf the mortg<ge- 
money as against a proportionate pait of 
the mortgaged property only, which comes 

to R*. 162-8-0 Rs. 5 oo=Xo/t°. 

We accordingly allow the appeal and 
modify the decree of the Courts below, 
directing that the amount decreed te 
realized by sale of only I3ff>ths of 
mortgaged properties. Afresh teC ^ un ^r e 
O. XXXIV, r. 4, will be prepared. 

extend the time for payment up 
six months from this date. 
t w c A Appeal allowed. 
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CALCUTTA HIGH COURT. 

Appeals prom Appellate Decrees Nos. 

I06 IO I08 AND I0l6 OF 1921. 

Eeoruary 27, 1923. 

Present Mr. Justice Walmsley ana 
Mr. Justice B. B. Ghose. 

SASI KANTA ACHARJYA—Plaintiff— 

Appellant 
versus 

SAIJM SHEIKH-Defendant— 
Respondent. 

Bengal Tenancy Act ( VIII of 1885), 105, 

I09— Enhancement of rent — Application under 
6 . 105. withdrawal of. effect of—Suit for enhance- 
tnent in Civil Court, maintainability of. 

There is no provision in the Bengal Tenancy Ac 
that an application made under section 105 of tlie 
Act and subsequently withdrawn has the same 
effect as if it had never been made. [p. 1002. 

C °An‘application for enhancement of rent made 
to a Revenue Officer under section 105 01 tne 
Bengal Tenancy Act, bars a subsequent suit in 
the Civil Court for the same relief, by virtue ot 
the provision contained in section 109 of the Act 
and it is immaterial that the application under 
section 105 had been withdrawn and the permis¬ 
sion of the Revenue Officer for the institution 
of a Civil suit obtained, [p. 1001, col. 2.] 

Chiodith v. Tulsi Singh, 18 Ind. Cas. i3°j 4° 
C. 428; 17 C. W. N. 467, Aswml Kumar AicU 
v. Sarada Charan Basu, 37 Ind. Cas. 253; 24 
C. L. J. 79, Kamini Sundari v. Abdul Halim, 
47 Ind. Cas. 420; 28 C.L.J. 254 . Saraj Kumar 
Acharji v. Unted AH, 63 Ind. Cas. 954: 25 C. 
\V. N. 1022; 35 C. L. J. 19; (1922) A. I. K. 

251, distinguished. 

Abeda Khatun v. Majubali Chowdhury, 59 
Ind. Cas. 760; 48 C. 157; 24 C. W. N. 1020; 33 
C. L. J. 3°4» followed. 

Appeals against the decrees of the Suo- 
oroinate Judge, Mvroensingh, dated the 
13th September 1920, modifying those 
of the Munsif, My meiisii gli, datea the 
.30th January 1920. 

B?bu Jogesh Chandra Roy (with him Br.hu 
Nagcndra Nath Bose), for the Appellant. 

Babu Radhabenode Pal, for the Respona- 

Cr ‘ JUDGMENT. 

Ghose, J.— These appeals arise out of 
as many suits for rent at an enhanced r..te 
on several grounds stated in the plaints, 
ihe Mui.sif made a. partial decree in favour 
of the landlord, the plaintiff. On appeal 
by the defendants, the Subordinate Jvc’pe 
has dismissed the claim ft r enhancement 
on the ground that the suit for enha,,ce¬ 
ment is not maintainable under the pro¬ 
visions of section 109 of the Bengal Tenancy 
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Act, the landlord having made applications 
under section 105 of the Act before the 
Revenue Officer, on the authority of the 
case of Abeda Khatun v. Majubali Chow- 
dkury (1). The learned Vakil for the 
appellai t argues before us that tl eie 
is a difference of opinion with regard to the 
construction of section 109, and con¬ 
tends that the case of Abeda Khatun v. 
Majubali Chowdhury (1) is distinguishable 
from the present case and that the ether 
cases relied on by him support his con* 
tent ion that such a suit is maintainable, 
notwithstanding the provisions of section 
109 of the Bengal Tenancy Act. Before 
deciding the question, it seems to me 
that it is necessary to look into the 
provisions of section 109 of the Act in 
order to see whether the present suit for 
enhancement is maintainable. What hap¬ 
pened in this case was, that the plaintiff 
presented an application under section 105 
of the Bengal Tenancy Act before the 
Revenue Officer with regard to a number 
of holdings. Then, on the 18th of September 
1917, he presented a petition before the 
Revenue Officer to the effect that certain 
of the tenants whose holdings had been 
recorded in a number of khulians had 
compromised the suit but certain other 
tenants among whom are the present 
defendants did not appear for the purpose 
of coming to a compromise, and lie played 
tl atpern hsior n kit le granted to him 
to bring suits in the Civil Court against 
the defendants who had r.ot compromised 
and that the case might be disposed of 
according to tie compromise entered into 
bv the others. On this petition, the Re¬ 
venue Off-cer made this order : 44 Plaintiff 
files a petition for permission to withdraw 
cases against the defendants of khalians 
Nos. 172, 196, etc., The prayer is allowed. 
Other defendants have compromised. Put 
upon 27th September 1917 for judgment." 
In the judgment, nothing further is said 
with regard to those defendants who 
did not compromise. Now, section 109 
of the Bengal Tenancy Act runs thus: 
“ Subject to the provisions of section 100A, 
a Ci\ il Comt shall not entertain any applica¬ 
tion or suit concerning any matter which 

(1) 59 Ind. Cas. 7601 48 C. 157: 24 C. W. N. 
1020J 33 C. In J. 3°4* 
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is or has already been the subject of an 
application made, suit instituted or pro¬ 
ceedings taken under sections 105 to 108 
(both inclusive)”. There cannot be any 
doubt that this matter, which is now for 
decision in the Civil Court, was a matter 
which was the subject of an application 
made under section 105 of the Bengal 
Tenancy Act. The contention is that, when 
the application under section 105 was 
withdrawn against these defendants, the 
operation of section 109 cannot come into 
play,* or, in other words, the contention is 
that, unless there has been a decision on 
the application by the Revenue Authority 
it is open to the party who made the applica¬ 
tion to bring a suit in the Civil Court with 
regard to the same subject-matter. . It 
see ms to me that to accept such a contention 
would be to make an addition to the sec¬ 
tion and to read the words “ subject of an 
application made” as if they stand for 
‘'subject of a decision”, which, in my 
judgment, we cannot do. T 1 erifore, aprrt 
from authorities, it would seem that the 
decision of the learned Subordinate Judge 
is right as regards the true construction 
of section 109 of the Bengal Tenancy Act. 
It is contended, however, by the learned 
Vakil for the appellant that a number 
of cases have been decided the other way 
ana that this matter should be referred 
for decision to a Fall Bench. The cases 
to which he refers are these Chiodiih 
v. Tulsi Singh (2), Aswini Kumar Aich 
v, Sarada Char an Basil 'z),Kamtni Sundari 
\/ A hiul Halim '4) a nd SarajKumar Acharji 
v Umed AH 15). In the case of Chiodith 
v.’ Tulsi Singh (2) the leamea Judges, 
although they expressed an opinion in 
favour of the contention now advanced 
by the learned Vakil for the appellant, 
saia this: ” Moreover, it cannot well be 
said that the subject-matter of the applica¬ 
tion made in 1906 and the subject-matter 
of the suit brought in 1909 are the same. ” 
II the subject-matter ol the two proceedings 
were different, then the suit was certainly 
maintainable and sectoin 109 of the Bengal 

{2) 18 Ind. Cas. 1301 40 C. 4281 17 C. W. N. 

467. 

(3) 37 Ind. Cas. 253; 24 C. L. J. 79 * 

(l) 47 hid. Cas. 420; 28 C. L. J. 254. 

(5) 63 Ind. Cas. 954; 25 C. W. N. 1022J 35 
C. h. J. 191 U922) A, I. R. <C.) 251. 
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Tenancy Act would not prevent a party 
from bringing a suit. That case is, therefore, 
distinguishable from the present case and 
the observations made therein do not 
prevent us front taking a different view. 
The same may be said of the case of Aswini 
Kumar Aich v. Sarada Char an Basu (3). 
the learned Judges in that case said this 
“ These matters are entirely foreign to the 
jurisdiction of the Revenue Officer under 
section 106, his work being confined to a 
decision of the point whether the entra¬ 
in the Record of Rights is correct or not.” 
Similarly, in the case ol Kaminl Sundari 
v. Abdul Halim '4), the learned Judges 
observed as follows “We are un&.lie to 
agree with him that is, tie Sutoiciiate 
Judge) in this opinion as it seen s to us 
that the subject-matter of the suH tit del 
section 106 and the subject-matter of tl e 
present suit are entirely different.” Tie 
case of Saraj Kumar Acharji v. Umed AH 
(5) apparen tly follow s the previous cases, 
and the case of Abfda Kkatuv. v. Majubali 
Ckowdhury '1) is distinguished 01 tie 
ground that, in that c:se, tl ere was r.o 
permission to withdraw tl e st it wit! les.\e 
to bring a fresh suit. It may be said that 
in the present case also tl ere was r 0 such 
leave granted. It may be a Question 
as was raised in the case of Saraj Kumar 
Acharji v. Umed AH fy)> that, even if such 
leave were granted, whether the Revenue 
Officer had any jurisdiction to grant leave 
to bring a suit in a Court of different juris¬ 
diction. There is no provision, however, 
in the Bengal Tenancy Act that an applica¬ 
tion made under section 105 ar.d subse¬ 
quently withdrawn has this effect, t. at 
such application had never been mace. 
It is onlv the Legislature that can wipe 
out the effect of an application mace 
bv reason of its being withdrawn aiu 

cannot supply what ma> P ossit !> 
omission of the Legislature 111 no *• 
such U provision, VI 1th ' 

fore. I am unable to accept the opinion 

expressed in some of th . e cases 
application made and withdrawn has the 
edect as if the application had never been 
made. There does not appear to be any 
binding decision to the contrary on the 

question involved in these cases On the 

ii hard, the facts i> Abed a Khatun \. 

Chovdlmy 0, closely resembles 
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the factsin 11 e cases lei eie 1 s. The ap j ea s 
must, therefore, he cisimssed ano 
costs in those cases in which the res¬ 
ponder ts have entered appearance. 

Walmsley, J.— I egret. . , , 

z K Appeals dismissed . 


Held, that a suit by the vendee from the minor 
for possession of the properties was not bad for 
want of a prayer to set aside the alienator by the 

minor's mother. 


decree of the 
Judge, Vi z a- 
174 of 1921, 
on the file 


MADRAS HIGH COURT. 

Second Civil Appeal Iso. 609 of 1022. 

April 5, 1923. 

Present:— Mr. Jutice Ramesam and 
Mr. Justice Coleridge. 

PUTIEVU KAMRAJU — Pj aintiff 

—Appellant 

versus 

CHUNDURI GUNNAYYA and others— 
Defendants Nos. ' to ;—Respondents 
Minor — Sale of minor's property by person act¬ 
ing as guardian-SaU to third person by minor, after 
attaining majority—Possession, suit for, maintain- 

° W ATud(oalsa!e is binding cr the r (TJfr,t vlio aie 
parties to it unless .t is set aside. Put a 
who has the right of avoiding a private sale exe¬ 
cuted by another may elect to avoid it merely 
by selling the property to seme thud persen on 
the footing that the prior sale is not binding on 
him. The result of such a sale is that the vender 
has a complete title frem hi- point of view though 
it will become effective only if the Court ult.mately 
find' that the prior sale is not binding on him. But 
contingent on that event, the vendor has got not 
merely a bare right to sue but a complete title 
to the property which in law is assignable. 

Ld. 1004, col. i.] „ 

Malkarjun v. Narhart, 25 B. 337: 5 C. ^ • N. ioj 
2 Bern L. R- 927; 27 I. A. 216; io M. L J. 368J 
7 Par P. C. J. 33 « (VC.) MuthuHima'a Chtuy 
y Anthony Vdayan, 24 Ind. Cas. 120; 38 M *6,» 
15 M. L. T 36U 29 M. E. J- 617. *H*rey v. Care, 
(1905) 2 K. B. 364; 74 L. J. K. B 829,93 L.l. 4995 
I w R.T7- 21 T. L. R. 612, Prosser v. Edmond. 

(18351 1 y. & c. 481! 41 R- R - y - 2 * l6< K - 

R.io6, Krishna Phone v. Bhagaban Chandra, 
34 Ind. Cas. 188, Carpal la' v. Btnda- 
sini Pra'had Narayan Singh, 56 Ind. Cas. 2741 
47 I. A. 911 18 A. L. J. 5551 fi92o) M W. N. 3S21 
12 L. W. 591 39M.L J.108; 2 U. P. L. R- A P. C.) 

103; 124 C. W.N. 954; 28M. L. T 330; 47 C 924 

(P C.), distinguished. 

The mother of a minor, as his guardian, alienated 
certain properties belonging to the minor. 3 he 
minor on attaining majority, sold the properties 
to a third person ignoring the sale by lxia 
guardian, on the footing that no valid title was 

conveyed by its 


Second appeal against a 
Court of the Subordinate 

gapatam, in A. S. No. 

(A. S. No. 139 o f 1C > 21 

of the District Court, Vi z agapatani) pre¬ 
ferred against a decree of the Court 
of the District Munsif, Chodavaram, 
in O. S. No. 78 of 1920. 

Mr.Y. Suryanaraym, for the Appellant. 
Mr. P. Narayananwrthy, for the Respond¬ 
ents. 

JUDGMENT. 

Ramesam, J. —This second appeal relates 
only to Item No. 1 out of the proper les 
which are the subject of the original suit 
and it is necessary only to state the facts 
so far as this item is concerned The item 
originally belonged to the fiist defend rnts 
fattier who mortgagee it in I 9 C 7 * After 
his death the mother of the first defencan 
during l.is miner U as hit gun dun fo c 
the property by a sale-deed dated 4 * 1 May 
1913. After the first defendant attnned 
majority, ignoring tie sale-deed by his 
mother and on the footing that no valic title 
was conveyed by it to the vendee, he sold 
it to the plaintiff by a sale-deed dated cth 
November 1919. and tt.e plaintiff new sues 
to recover tie property. Tie District 
Munsif dismissed tie suit cn the greird 
that the right of tl e first def( ndant to avoid 
tie sale hy tl e netler witl in three yens 
after attaining n ajciH} vrs n< t assign!lie. 
Incidental*} le aisc states m parfgiajh 
oof his judgment tl at tl.e suit is net main¬ 
tainable cn tl e gre 1 ne tl at the iiiteiit.cn 
to a\ ci< tl c sr\ is it \ncs epxiesscc ty tte 

first defendant was net enough. W1 at 
1 c \ crl a j .* n tint \ a • Hal tl e suit is net 
maintain!.1'( ■< 1 v.intcf a prayer to set 
aside tt e sale. His language is.not veiy 
clear. On appeal by the plaintiff the 
Subordinate Judge, wl ile holding in favour 
of the hi pel fart tl at tl e first defendant s 

r g] t was assignable, 1 eld the! the suit 
was bad f< r want of a prayer to set aside 
the salon el on this ground afhmed ti e 
decree oi tt.e District Munsif. The plointiji 
filed this appeal. 
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I am unable to agree with the ground 
taken by the Subordinate Judge. This 
ground was not taken in the written state¬ 
ment nor was it the subject of an issue, 
and, unless one can hold that it was what 
the Ditrict Munsif meant, it was not even 
before the District Munsif. The Subordi¬ 
nate Judge relies for his conclusion on the 
language of their Lordships of the Privy 
Council in Malkarjun v. Narharl (i). That 
was a case of a Court sale. A judicial sale 
has to be set aside so far as the persons 
who are parties to the sale are concerned 
and, if not set aside, it will be binding on 
them for ever. Here we have not got to 
do with a judicial sale but with a private 
sale. The first defendant has got the right 
of avoiding it. By selling the property 
to the plaintiff on the footing that the sale 
by the mother was not binding on him he 
has chosen to avoid it, and the result of it 
is that from this point of view he lias got 
a complete title. The title no doubt will 
only be effective if the Court ultimately 
finds that the sale by the mother is not 
binding on him. But contingent on that 
event he has got a complete title and this 
title is nota bare right to sue and is,there¬ 
fore, assignable. MutJiuhumara Chetty v. 
Anthony Udayan u) is a case where during 
the minority another guardian purported 
to exercise his right of avoiding it and, 
therefore, has no bearing on the present care. 
Fitzroy v. Cave (3) and Prosser v. Edmonds 

(4) were cases of mere rights in personam . 
Iso question of title to immoveable property 

was involved in them. 

Krishna Dhone v. Bhagaban Chandra 

(5) Ganpat Lai v. Biniasim Prashad Na- 

rayan Singh (6) do not help the respondent. 
If it is necessary, I would even allow the 
plaint to be amended by adding the ne- 


(1) 25 B. 3371 5 C. W. N. to; 2 Born. Iy. R. 9271 

27 I.A. 216; 10M.L. J.368: 7 Sar.P.C.J. 739 (P. C.), 

(2) 24Ind. Cas. 120; 38 M, 867515 M, L. 1. 
361J 29 M. Iy. J. 617. 

(o) (1905) 2 K B. 364! 74 L. J. K. B. 829; 93 

L. T. 499; 54 W. R. 17; 21 T - L. R. 612. 

(4) J1835JI Y. &C. 481J 41 R.R. 322J 160 E. 

R. 196. „ 

tc ) 34 Ind. Cas. r88. 

(0) Ind. Cas. 2745 47 I. A. 91J 18 A. L. J. 
5 55! (1920) M. W. N. 382! 12 Iy. tv. 59! 39 M. Iy. 

J.108: 2 U. P. L.R. (B- C.) 103;24 C.W. N. 9541 

28 M. Iy. T. 33°J 47 C. 924 ( p * 


ecssary prayer. But I do not think it 
necessary. : 

The result is that the decrees of the Court 
below have to be reversed and the suit has 
to De remanded to the District Munsif 
for trial. The suit has already been remand¬ 
ed in respect of Item No. 2. The result of 
this order will De that the whole suit will 
have to be tried. Costs to abide the result. 
The apepll nt will be entitled to a refund 
of the Court-fee paid on second appeal. 

Coleridge, J.— I concur. 

v. n. v. Case remanded, 

w. c. A. 



ALLAHABAD HIGH COURT. 

First Civil Appeal No. 8 of 1922. 

July 5, 1922. 

Present: —Sir Grimwood Mears, Kt, 
Chief Justice, ant Mr. Justice Piggott. 

IQBAL HAIDAR KHAN and another— 
Defendants-' Appellants 

versus 

Musammat WASI FATIMA BIBI— 
Plaintiff and LACHMI NARAIN and 

others—Defendants—Respondents. 
Appeal, second—Proprietary rights, finding *3 
to extent of—Finding of fact—Pleadings—Court, 

duty of—Costs—Clerical error—High Court, power 

of, to correct. . . 

A finding as to the extent of the proprietary 
rights of a vendor in immoveable property sold 
by him, arrived at upon a review of the entire 
evidence, is a question of fact, and cannot be 
challenged in second appeal, [p. 1005, col. 2.J 
The duty of a Trial Court is to do no more 
than try out a litigation on the pleadings of the 
parties and on the facts raised and pu m * 

before it, and not to anticipate and meet before 

hand any objection to a plaintiff s suit^yhich may 
possibly be raised at the stage of second appea . 

CP Where a°suit is tried out on a partkular b^s 
the decision arrived at ought not in secondl appeal 

to be interfered with upon a P^t ^ the Comts 

cal error as to costs. CP- ioo6 » co1 - 

First appeal from an order # of the 
Judge, Small Cause Court M the 
powers of a Subordinate Juoge Allah 
abad, dated the 3 f d September 1921. 
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Maulvi Iqbal Ahmad , for the Appellants. 
Munshi Kamla Kant Varma, for the 
Respondents. 

JUDGMENT. 

Piggott, J. —This is an appeal against 
an order of remand. It is preferred toy 

the defe adants-vendees in a pre-emption 
suit. We are concerned in this litigation 
only with the transfer of the vendors 
proprietary rights in a village called iNawa- 
wan. Toe sale-deed was dated the 9th 
of July 1919 and according to its terms 
the vendors purported to convey to ti c 
vendees a share of 4 anna? and odd in the 
proprietary rights of the said village, of 
which share the vendors described them¬ 
selves as full proprietors. Now, it was 
an admitted fact in both the Courts below 
that this was a misdescription. The 
vendors did possess rights over the 
entire share purporting to be conveyed 
by the deed of sale; but as a matter 
of fact t.iey were the proprietors of only 
a small fractional share and usufructuary 
mortgagees in respect of the remainder. 
The plaintiff pre-empt or was in this difficulty 
—she had admittedly no right to pre¬ 
empt the transfer of mortgagee rights 
by one usufructuary mortgagee to another. 
She felt herself compelled to limit her claim 
to that fraction of the share specified in 
the deed of sale of which the vendors were 
full proprietors. The extent of this fraction 
was specified in the plaint as a share of 
4 pies only. The defendants replied that 
the fractional share held by them with 
full proprietary rights was in excess of 
4 pies. The Trial Court took evidence 
on both sides, and eventually, without 
recording a precise finding as to the extent 
, of the proprietary rights of the vendors, 
came to the conclusion that those rights 
extended over a share of 5 pies at least, 
if not more. On this finding the learned 
Munsif dismissed the suit on the ground 
that it offended against the principle that 
a plaintiti claiming to pre-empt must pre¬ 
empt all the property sold in respect of 
which he has any right of pre-emption 
at all. 

There was an appeal to the District 
Judge and the lower Appellate Court has 
recorded a finding that the proprietary 
rights of the vendors extended to a share 
of 4 pies only. On this finaing the decree 
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of the Trial Court has been reversed and 
the suit remanded, to be tried cut on the 
merits w r ith reference to otter issues 
raised. 

The present appeal is against this order 
of remand. In so far as the petition of 
appeal seeks to challenge the lower Appellate 
Court's finding as to the extent of the pro¬ 
prietary rights of the vendors, we think 
it sufficient to say that that finding is, in 
our opinion, a clear finding of fact. There 
was evidence ou both sides. The register 
of proprietary rights produced by the 
Patuvarl of the village w r as discredited by 
the witness himself. Ke said that the 
vendors somehow got themselves recorded 
as proprietors in respect of shares over 
which they only held mortgagee lights. 
The defendants produced an official from 
the taksil and put in evidence an extract 
from a certain register of property rights, 
by which it was sought to show that at one 
time in the past the vendors had acquired 
by purchase proprietary rights in a share 
of ic pies and odd. It seems to have been 
admitted that they had subsequently sold 
one-half of the proprietary rights then 
acquired, and it w-as on the strength of this 
evidence that the Trial Court held that 
the extent of the proprietary rights of. 
the vendors at least exceeded a share of 
5 pies. The lower Appellate Court had 
refused to treat this evidence as decisive 
and, upon a review of the entire evidence, 
has recorded its finding. We are not 
impressed by the contention that the 
learned Subordinate Judge has mislaid 
the burden of proof. This was a case in 
which evidence was led on both sides and 
a finding has been arrived at upon a 
review of the entire evidence. 

There remain, however, two matters 
for consideration, one of which goes to 
the ver> root of the case. We have been 
referred to a principle first laid down 
b' t e pre-emption Bench of this Courtin 
Suhodra Bibi v. Bageshri Singh (1). 
According to this principle it would have 
been, not merely open to the present plain¬ 
tiff, but actually incumbent upon her, 
to disregard altogether any facts known 
to her regarding the actual extent of the 

(1) Ind. Cas. xoooj 37 A. 529j 13 A. I,. T. 
7 11. 
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proprietary rights of the vendors in this 
cise. She could have taken them at their 
word and claimed to pre-empt the entire 
share, 4 annas and odd, of which they 
described themselves as full proprietors 
in their deed of sale. The result would 
presumably have been a decree for pre¬ 
emption in her favour, on the strength 
of which she would have stepped into 
the shoes of the vendees and have acquired 
whatever rights, proprietary or mortgagee, 
tae vendors possessed in the entire share 
of 4 annas and odd. Now this was pro¬ 
bably the way in which the plaintiff 
ought to have taken the matter in hand, 
and if the point had been raised against 
her either in the Trial Court, or in the lower 
Appellate Court we should have felt-disposed 
to give effect to the objection. We think 
it, however, very important that Courts 
subordinate to this Court should under¬ 
stand that we do not expect them to do 
more than try out a litigation on the plead¬ 
ings of the parties and on the facts raised 
and put in issue before them. We are 
not disposed to lay upon them the burden 
of anticipating and meeting beforehand 
any objection to a plaintiff's suit which 
the ingenuity of abler and better instructed 
Counsel may find it possible to raise in this 
Court at the stage of second appeal. The ques¬ 
tion sought to be raised is not a question 
of limitation of which the Court is bound 
to take notice once it has been raised at 
any stage in a litigation. As this suit 
was actually tried in the Courts below, 
the defendants acquiesced in the position 
taken up by the plaintin herself that her 
right to pre-emption extended only to so 
much of the property conveyed by the 
deed in suit as was held by the vendors 
with full proprietary rights. The suit 
!i iving been tried out on this basis in 
the Courts below, we do not think we 
ought to allow the decision of those Courts 
to be interfered with upon a plea which 
was not merely not raised by the defendants 
in those Courts, but which is contrary to 
and inconsistent with the position there 
t.iken up by the defendants. 

Tiiere remains only a small question 
regarding the order of the lower Appellate 
Court as to costs. We think it clear that 
tiiere has been some error or oversight 
iu the drawing up of the decree under 
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appeal. There seems to be no justifica¬ 
tion in the record for the statement that 
the costs of the plaintiff in the Court of 
first instance amounted to Rs. 87-2-0. 
On the contrary, the decree of the Trial 
Court, which is on the record, shows that 
the costs of the defendants were Rs. 87-2-0 
while the plaintiff's costs were Rs. 11-14-0. 
This being a purely clerical en or and having 
been brought to our notice while we are seise 4 
of the matter as a Court of Appeal—we 
think it right that we should coirect the 
error at once. We do so, accordingly, 
by ordering that in the decree of the lower 
Appellate Court the sum of Rs. 11-14-0 
be substituted for Rs. 87- 2-0 as the sum 
payable by the defendants ]Nos. I and 2 
to the plaintiff for the costs of the Trial 
Court. Except as regards this matter, 
we dismiss this appeal, and we think that, 
the appellants must pay all costs of this 
appeal. 

w. c. A. Appeal dis?nissed . 


MADRAS HIGH COURT. 

Civil Suit No. 29 1921. 

J <11111 .try 12, 1923. 

Present: —Mr. Justice Coi<tis-Tro‘ter. 
VENKATASUBRAMANIA AIYAR and 
another—Plaintiffs -Appellants 


versus 

Syed. USUFF and another— 
Defendants— Respondents. 
International Law—Agreement opposed to 
id tan Law entered into in Foreign Terrttorv 
n for cement in British Inaia^Public policy. 

Where on a person being thrcatened wUh 
iminal prosecution in Pondiche^ fo th^ ^ 
criminal breach of trust, wu • * , 

■en. h Lew, is compoundaWe. exeente^^ 

issory note payable IniBnJJ dropped; 

immal proceedings were encreup rr 

Hdd that th- transaction which was periecuy 

* conception of evading cnmmal proceedings 

monetary compensation as ce £ r© 

m its very nature to be discountenanced. IP. 

[0, col. I.] 
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Subray* Pillat v. Subrsya Mudaii, 4 M. H* 
C. R. 14, followed. 

Kaufman v. Gerson, (1904) 1 K. B. 5911 73 
I#. J. K. B. 320J 90 D. T. 608; 52 W. R. 4201 20 
T. L. R. 277, Santos v. lllidge, (i860) 8 C. B. 
(N. 3.) 8611 29 I,. J. C. P. 348; 6 Jur. (N. s.) 1348J 
3 D. T. 154; 8 W. R. 705; 141 E R. 1404; 125 R. 
R. 919 Moults v. Owen, (1907) 1 K. B. 746; 76 L. 
J. K. B. 396; 96 I,. T. 596; 23 T. I#. R. 348, 
Ertel, Bieber & Co. v. Rio Tinto Co., (1918) 
A. C. 2601 87 I4. J. K. B. 531 j 118 L. T. i8ij 
23 Com. Cas. 243; 34 T. £. R. 208: Westlake's 
International Law, p. 421, 5th Edition; Dicey's 
Conflict of Daws, re (erred to. 

Civil suit in the Ordinary Original 
Civil Jurisdiction of tlie High Court 
of Judicature at Madras. 

Mr. C. Narasimhachari, for the Plaintiffs. 

Messrs. V. Radhakrishnayya and P. 

Venkataramana Rao, for the Respon- 
dants. 

JUDGMENT. —This is a curious story 
and on the facts, as I am about to find hem, 
gives rise to an interesting and difficult 
question of International Law. 

After the outbreak of W^r, gold became 
exceedingly scarce in India and conse¬ 
quently enhanced in value. By a Notifica¬ 
tion under Act XI of 1916, the Government 
of India made it illegal to import gold 
bullion or gold coins into British India 
and rendered gold so smuggled into the 
country liable to confiscate n. This still 
further enhanced its value and offered 
additional temptation to smugglers. Many 
confiscations t*.ok place, some of which 
gave rise to suits tried before me. 

In this case, the first defendant, Syed 
Usuff, delivered at Pondicherry through 
one P. Narayana Boss Mehta of Fondi- 
cherrya quantity of American Gold dollars, 
378 in all, to a man called Farameswc.ra 
Iyer on the 22nd of January 1920. They 
were to be taken to Madras and were to 
be delivered to Syed Usuff there. Parames- 
wnra Iyer was to be remunerated by some 
commission for his services. In point of 
fact, the dollars were seizoa by the Customs 
Officers at Chinnababu Sa mud ram Rail¬ 
way Station and were confiscated to Go¬ 
vernment. The British Authorities were 
willing to return the gold dollars on pay¬ 
ment of a sum of Rs. 22,000 and odd, 
and it appears that Parr.nusw ra Iyer 
arranged with, a Sowcar to raise the amount 
of the penalty, paid it t<> Government 
and got back tjhe dollars. I have no doubt 
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that he did so because he reckoned that the 
rate of exchange was goii.g iq iam tl.at 
he would make a small profit on the deal, 
and I have little doubt that he did make 
a profit and the parties, though they have 
not any exact figures, seem to agree that 
the profit was probably somewhere about 
Rs. 4,000 01 5,000. It is alleged in the 
plaint that before he redeemed the dollais 
Parameswara Iyer gave Syed Usuff, the 
first defendant, the opportunity of redeem¬ 
ing the aolhirs for his own behalf through 
his agency and that Syed Usuff declined 
to find the money and relinquished the 
dollars. But no proof has teen given 
of this and I am not prepared to believe 
it. It was somewhat half-heartedly con¬ 
tended for the plaintiffs that, apart from 
this, as soon as the dollars were seized the 
fiduciary relation of Parameswara Iyer 
to Syed Usuff was ipso facto terminated 
and that Parameswura Iyer was i.t liberty 
to enter upon a transaction of redemption 
of the dollars without being in any way 
liable to account to Syed Usuff, his prin¬ 
cipal. I cannot accede to this conten¬ 
tion. In iny opinion, so long as there 
was a possibility ol redeemii g the dollars 
with the chance of profit by so deij g, Para- 
meswara Iyer was bounu to give his prin¬ 
cipal the option of redeeming them fer 
the principal’s benefit and was guilty 
of a breach of duty as agent if, without 
taking that step, he acquired the dollars 
for himself. Later on, Parameswara Iyer 
returned to Pondicherry where the plain¬ 
tiffs who were his nephews were living 
and where he shared a house with them. 
On the 25th October 1920 the first defen¬ 
dant served a process at Pondicherry upon 
Parameswara Iyer called a Summation, 
a certified copy of which is before me. 
The effect of that document, together 
with a petition to tlie Ptocurear de la 
Republique Las been explained to me 
by Ivl. David, an Advocate practising 
at Ponc.icherry, and the document in the 
original is before me. I may add that 
there was also before me a translation 
made by the English Judicial Interpre¬ 
ter of the Pondicherry Court winch is 
so full of elementary blunders as to make 
its Utter part menaningless. I have- made 

m 'sell a translation from the French which 

• 

was accepted by the parties. What ft 


INDIAN GASES; 



4 


loc8 INDIAN CASES; 

VEN’KATASSBRAtfA^AlA AlYAR V. USUFF. 



amounts to is an allegation of abas oc 
confiancs which may be taken roughly 
to correspond to an offence of criminal 
breach of trust under the Indian Penal 
Code, and the effect of it was that Parc.me- 
swara Iyer could end the matter by meet ing 
the clem lad or would be liable to criminal 
prosecution. The outcome of it was that 
after considerable discussion a promissoiy- 
notc for Rs. 4,000 payable at Madras was 
executed by the two plaintiffs, the 
nephews of Para nieswara I\ er, in favour 
of Mir Hass an Ali, the second defen¬ 
dant. The defendants' story is that 
Mir Hassan Ali was merely an out¬ 
sider who provided the plaintiffs with 
cash to satisfy the demand of SvedUsuff 
and that the promissory-note was 

given to him as a consideration 
tor paying Rs. 4,000 in cash to S'yed Usuff. 
I do not believe that and my finding is 
that no money in cash passed and thi t 
the proceedings were stopped in considera¬ 
tion of the signing of the promissory-note, 
flie promissory-note was not met and 
this suit was instituteo in this Court to 
set it aside, and Original bait ho. 4’ ' vas 
instituted to enforce it by the present 
defendant. One suit is a corrollary r J ti e 
other a ad the result of one determines 
that of the ether. 

Oa these facts, as I have found them, a 
clear point of law arises. It is clear that 
by the law of Prance that which was done 
was perfectly le^al and did not amount 
to duress or coercion or undue inufleuce. 
But it is said that as the lex loci solutions 
was Madras in British India the British 
Buw must be applied and that b\ that 
law the transaction could not stand, and 
a number of authorities was cited. Of 
these I shall refer, first, to the most direct 
the case of Kaufman v. Gcrson (1) decided 
bv the English Court of Appeal. 

' i a that case, a wife entered into an agree¬ 
ment in Prance to pay monies to a person 
who had employed her husband ia a fidu- 
ci iry capacity and who alleged that the 
husband had appropriated the money 
entrusted to him to his own use thereby 
committing a criminal offence according 


(i) (1904) 1 K. B. 5911 73 U J. K. B 325 
90 I* T. 6o8j 52 W. R. 4201 20 T. h, R. 277. 


to the Law of Prance. The consideration 


for her promise to pay was the forteslrar ce 
oi the principal, the plaintiff in the English 
action, from prosecuting his agent, her 
husband, in France. I have been at pains 
to consider exactly what prii ciple the 
Court of Appeal applied in refusing to 
enforce, as they did refuse to enforce, the 
contract, and I think it is clear whait prin¬ 
ciple the Court conceived itself to be 
applying from a perusal of the judgment 
of Colli.is, M. R. He cites two passages 
from Story's Conflict of Law’s and one 
from Westlake on Private International 
Law, on which it is evident that he based 
his judgment. Or.e of these passages from 
Story is as follows: “ All such contracts, 
even though they might be held valid in 
the country where they are made, would be 
held void elsewhere, or at least ought to 
be, if the dictates of Christian morality 
or of even natural justice, are allowed 
to have their due force and influence in 
the administration of international juris¬ 
prudence." * Such * contracts are defined 
as “contracts which in their own nature 


are founded on moral turpitude, or are 
,11 consistent with the good order and solid 
uterests of society." Westlake’s words 
ire as follows: “Where a context con¬ 
flicts with what are deemed in England 
:o be essential public or moral interests 
t emnot oe enforced here." Collins, M. R., 
aims it up in his own words as follows, 
‘ Where an English Court is asked to en¬ 
force a contract made in a foreign country, 
t is entitled to enquire whether, though 
he contract might be valid according 

0 the laws of that country, it violates 

i 0 me moral principle which, if it isn , 
night to be universally recognised. it 
s common knowledge that the 
n Kaufman v. Genon fi) was by no means 
miversally accepted by the legal P^ feb 
loans being correct. And Professor Dicey 

11 his C °f nfliC !ul^oubf.^Iu''substance. 
tTMgJ°two nnin arguments against 

t The first is that the rule of the French 
Courts ought not to be held by a British 
r tn bp contrary to natural justice 
S public policy, and the learned author 
this- “French civilization and 

morality is » bi&h as our own. The 
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presumption should always be in favour 
ot the justice of the French Law-and,after 
all,there is no patent injustice in allowing 
a person to escape from criminal prosecu¬ 
tion by making compensr.tion to the sufferer 
whom he has damaged/* The second ob¬ 
jection he urges is that the decision of the 
C\jj»rt of Appeal is irreconcilable with the 
judgment of the Court of Exchequer 
Chamber in the case of Santos v. Illidge 
(2.) and that it is the common understanding 
of English Lawyers that decisions of the 
Court of Exchequer Chamber are binding 
on the English Court of Appeal as consti¬ 
tuted u.ider the Judicature Acts. The 
next case to which I propose to refer is 
the c.ise of Moulis v. Owen (3). In that 
case the pi tiutiff had le.*t money to the 
defendant in order to enable him to play 
baccarat at a club in Algiers and the de¬ 
fendant had given a cueque there drawn 
on an English Bank to re-pay the sum of 
money so lent. The majority of the Court 
of Appeal held that an action brought 
upon tue cneque would not lie as the trans¬ 
action Was governed by English Law 
and tnat the cheque must be deemed to 
be given for a.i illegal consideration within 
the E.iglish Gaming Acts. Fletcher Moul¬ 
ton, L. J., dissented, and I think that the 
effect of his opinion may be summarised 
in t ris -v^y, tiit ae Co isidercd that the 
Englisn Gaining Acts only purportea to 
forbid gaming witnin the realm and could 
not be held to forbid British subjects sub¬ 
ject to tue jurisdiction of tue Englisn Courts 
from gaining in foreign Countries where 
sue 1 g.niig was not illegal. Once more 
it is common knowledge tnat tue correct¬ 
ness of tne decision v\as much canvassed 
in professional circles. It may be that 
the decision may be justified on the narrow 
ground tnat tne pronibitien contained in 
the Gaming Acts is part of tue law of pro¬ 
cedure, merely enacting that a suit shall 
not be brougnt in an English Court on 
such a consideration. fSee Collins, M. R., 
at page 753 of the Report of tLe case ano 
Westlake's Private International Law, 


page 421, 5th Edtion). There is no doubt 
whatever that the lex fori prevails as to 
ail questions of procedure and if the pro¬ 
visions of the Gaming Act were rightly 
considered as merely part of the law of 
procedure, tlie wider objections to the 
case disappear and of course there dis¬ 
appears with them its applicability to 
this case. No one can suggest that the 
English Law as to duress and coercion 
as affecting the validity of contracts is 
other than substantive law., I now turn 


to the case of Santos v. Illidge ( 2). In 
that case it was held that a contract for 
the sale of slaves to be performed in Brazil 
at a time when slavery was not illegal 
by the law of Brazil was enforcible in 
England. As Professor Dicey points out, 
it is difficult to believe that compounding 
nil orreuce is more obviously contrary 
to natural justice than slave trading, 
Several other English cases were cited, 
of which I need only refer to the judgment 
of the House ol Lords in Ertei, Bieber & Co, 
v. Rio Tinto Co t (4), and the connected 
cases. Tne importance of the decision 
is not uecause of its direct beating upon 
this case, for no one would contest the 
principle, tout tne law against trading 
with the enemy is so vital to the existence 
of the state that Courts of Law in England 
must declare it to be against public policy 
whatever be the law of the country in 
which such contracts were made; 1 cite 
it because of its apparent endorsement 
of tne decision of Kaufman v. Gerson fi) 
and its explanation of the case of Santos 
v. Illidge (2), Santos v. Illidge (2) as ex¬ 
plained by Lord Atkinson at page 299, is to 
be taken as turning on tne construction of 
the English Statutes prohibiting slave¬ 
trading, especially (6 & 7 Vic. Ch. 98, 
section 5 J Lord Atkinson and Lord Parker 
explain tne case as merely deciding that 
the English Statutes only prohibited slave¬ 
trading in the British Empire and did not 
purport to bind British subjects from 
slave-trading outside the limits of the 
Empire and that the case, therefore, must 
be treated, m the words of Lord Parker, 
as turning not upon any general rule 


{2) (iS 6 a) 8 C. B. (n. s.) Son 29 h. J. C. P. 
3485 6 Jur. (n. s.) 1348] 3 L,. T. 154; 8 W. R. 705; 
14r E. R. *404; 125 R. R. 919. 

( 3 ) (1907) 1 K~ B. 7464 70 I,. J, K. B. 3961 

*ft U T, 1961 *3 T. L. R. 34* 




i<ko INDIAK CASESs 

Ariik>ANNESSA BIB I V. ISUF ALI KHAN. 


t»9*3 


of public policy bat on the. construction 
of a particular Statute/ 1 

If the matter rested there, I should find 
myself in very great difficulty. On the 
one hand, there is the decision of Kaufman 
v. Gerson (1) apparently approved in the 
House of Loids and the view of the majority 
of the Court of Appeal in Moulis v. Ow$n 
(3). ! On the other, I have the dissenting 
judgment of Fletcher Moulton, L. J., in 
that case and the weighty opinion of Pro¬ 
fessor Dicey. I do not think I can rely 
on Santo* v. Midge [2) partly because 
the House of Lords explained it, as 
turning on the language of a particular 
Statute and partly because I confess to a 
reluctance to accept the implied doctrine 
that slave-trading in any part of the world 
is not repugnant to natural justice, a 
proposition which I think is really involved 
in Santos v. Illidge (2). While the decisions 
of the English Courts are not strictly bind¬ 
ing on Indian Judges, I myself would re¬ 
gard it as anintolerable presumption to tf ke 
a view opposite to that taken by the English 
Court of Appeal and the House of Lords, 
though I am perfectly free to say that if 
I were left to my own discretion 1 should 
feel quite unable to act on the view that 
the provisions of the law of Prance, a 
country in many ways intellectually more 
developed than England, were to be treated 
as in violation of the fundamental prin¬ 
ciples of natural justice. But I think, 
sitting in an Indian Court, my oosition 
is different from what it might otherwise 
be for two reasons. The first is that the 
compounding of criminal offences is so 
far from being regarded by the Statute 
Law of this country as being a violation 
of natural justice that the Cocie of Criminal 
Procedure contains a list of offences which 
are expressly made compoundable by money 
compensation. It is perfectly true that 
a criminal breach of trust is not one of 
those offences, but I uo not think that that 
affects the position that the'Indian Law 
does not regard the conception of evading 
criminal proceedings by' monetary' com- 
penkation as; one wholly"and from its very 
nature to "be ' discountenanced: The 
second and 'determining- 'consideration is 
this. I, sitting as a Single Judge, on the 
Original Side of this Court, am bound 
bv the authority of any d^isjpn of ^. B^noh 


of the Court and there has been cited to me 
the case of Subray a Pillai v. Subraya 
Mudali (5). I amtnabie to distinguish 
the facts of that case from the facts of the 
present one and in my opinion it concludes 
me from deciding this case otherwise than 
in favour of the defendants and the corres¬ 
ponding case in favour of the plaintiffs, 
v. n. v. Suit dismissed.' 

(5) 4 M. H. C. R. 14. 


L CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 

bio. 1S04 of 1920. 

February 21, 1923. 

Present: —Mr. Justice C. C. Ghose and 
Mr. Justice Panton. 
AHIDANNESSA BIBI and othbes— 
^Plaintiffs—Appellants 

versus 

ISUF ALI KHAN and others— . 

Defendants - Respondents. 
Limitation Act (IX of 190 8 ). Sch, I, 

X2o, 123—j Debts due to deceased person collected by 
person holding Succession Certificate—Suit by heirs 
of deceased for recovery of their share — Limitation. 

A person who collects debts due to a deceased 
person by virtue of a Succession Certificate obtained 
by him cannot be described to be a person who 
either as an executor or an administrator represents 
the estate of the deceased. Such a person is not 
under any obligation to distribute their shares 
in the amount collected to the persons entitled 
to them. Ip. ioxi» col. 25 p. 1012, col. i.J 

A suit by the heirs of a deceased person for an 
account and for recovery of their shares ox 
the debts due to the deceased collected by the 
defendant by virtue of a Succession Certificate 
obtained by him is governed not by Arts, xao of 
123, but by Ait. 62 of Schedule I to the Limita¬ 
tion Act. [p. 1012, col. i.J a 

Abdul Gaffar v. Nur Jahan IncL 

Cas. 347; 37 A. 434. >3 A h. J. “6, rdted 
Appeal against a decree of the iJ strict 
Judge, Hoogly, dated the 6th Apnl 1920, 
reversing thai of the Subordinate Judge of 
that district, dated th£_3Kt July } 9 * 7 ‘ . 

Dr. Saratchandra ■ Basak * {with mm 
Maulxi Fatlul Huq and Babu Prakash• 
chandra Pah*ashi},M ti e Appellants. • 
Babu Sharatchandra Ray ChaUdhM 
(with him Maui Vi 

the Respondents.. * ‘ V • 


1 • 


v * 


m'j :; 
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AHIDANNESSA BIBI V . ISUF AU KHAN. 

r JUDGMENT.'-^The facts ' which have 
g ven rise ; to this appeal; .‘shottly 
stated, are as follows :—One Azin at- 

ullah Khan carried on business as a hatter » 
in Calcutta. On the death of Azmatullah 
the defendant bio. i, who is a .son of the 
deceased by his wife, the defendant;" 
No. 4, obtained a certificate under the 
Succession Certificate Act for the collection 
of debts due to the estate of the deceased. 
It is alleged on behalf , of the plaintiffs, 
who are the sons of the deceased by his wife- 
the plaintiff No. 4, and also by the latter 
that the defendant No. 1 realised all the 
debts due to the estate of the deceased, but 
has not accounted for the moneys so realis¬ 
ed and has not paid to the plaintiffs 
their share of the same, The plaintiff, 
therefore, prayed for an account of these 
moneys and for recovery of their share 
thereof, it being alleged that the plaintiffs 
are entitled to a nine-annas share in the 
said moneys. The defendants alleged that 
accounts had already been rendered to the 
plaintiffs, once in 1313 B. S. and again - in 
1316, and that as the plaintiffs had them¬ 
selves realised some of the debts due to 
Azmatullah and had already got more than 
what was due to them, there was nothing 
due to the plaintiffs by the defendant No. 1. 
It was also alleged that, in any event, the 
suit was barred by limitation. 

The Subordinate Judge, who tried the 
case in the first * instance, held that 
the share of the plaintiffs was annas 
nine as claimed by them and that the 
plaintiffs had not realised anything and 
that the defendant No.' 1 had not rendered 
any accounts. He also found that tne 
suit had been instituted within time and 
accord ngly ordered tne taking of accounts. 
On appeal, the lower Appellate Court 
found that the share of the plaintiffs 
was only eight annas ard not annas nine 
as claimed by them. It was further found 
that there had been no submission of ac¬ 
counts to the pla nt ffs as alleged by the 
defendant No ,x ., On the question of limi¬ 
tation, the; lower' Appellate ’ Court held 
that Art. 6 2 of. the' First .Schedule of . the 
I,imitat on Act applied to the tacts of the 
present case and not Art. 12 a and in that 
view of the matter held that the suit.was 
bafrea by lim tation. 


♦ ». 
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The plaintiffs have* appealed "against 
the judgments the lower Appellate Court 
and cn their 1 behalf it has been contended 
that'the suit was not barren by limitation. 
Under Art. 62'of the limitation Act a" 
plaintiff in a suit for money payable * by 1 
the-defendant to the plaintiff for money 
received by the defendant tor the plaintiff's 
use has a period of three years irom the 
date when the money is received to insti¬ 
tute a suit for the same. In the present 
cas'd the lower Apellate Court found that 1 
the moneys in question were last collect¬ 
ed by the defendant No. 1 in December 
1909, and that, inasmuch as the present suit 
was not instituted till the 29th July 
1916, it was barred by limitation, if it be 
held that Art. 62is the proper Article appli¬ 
cable to the facts of this case.. It is, 
however, contended on behalf of the appel- ; 
lants that inasmuch as the present suit was 
one for accounts, the plaintiffs had six years* 
time under Art. 120 to institute their suit 
and that time ran against the plaintiffs 
from the date when there was a definite 
refusal on the part ot the defendant No. I 
to render accounts. Under Art. 120 time 
runs from the date when the right to sue 
accrues and, as pointed out by the lower 
Appellate Court, if in a suit for accounts 
time is made to run from the date when the 
defendant refuses to comply with the plaint¬ 
iff’s demand for accounts, there would 
practically be no limitation in a suit for 
accounts for the plaintiff, in such a 
case, may-choose to wait as long as he likes 
and all that he would have to do to save 
limitation even under Art. 120 is to serd 
a letter of demand to the defendant ard 
to institute a suit witlii 1 six years of the 
refusal thereof. From the dates mertioned 

above, it would clearly appear that if the 
plaintiffs’ suit were held to be governed 
by Art. 62, it was out of time, and even 
if Art. 120 were made applicable it 
was still out of time. It was next cot.-/ 
tended, on behalf of the plaintiffs, as 
was also contended • in the. Court: below - 
that the suit was really one und^r-Art; 123 
of the Limitaton Act, it being one* f 0 r 
distributive share of the property 0 f Cil 
intestate. The debts in question Were 
collected by the : defendant- No. I by virtue 

of the certificate under the Successiou-Gei^' 


.... * 
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ficate Act and the defendant N>. i 
could not be described to be a person, who, 
either as an executor or an administrator, 
represented the estate of the deceased, 
and he was not under any obligation to 
distribute the share in the property of 
the deceased to those entitled to them. 
In our opinion, therefore, Arts. 123 and 
120 had no application to the facts of the 
present case. We think this case is cover¬ 
ed by the decision of the Allahabad 
High Court in Abdul Gaffar v. Nur 
Jahan Begum (1) and that Art. 62 applied 
to it. The result, therefore, is that we 
agree with the view taken by the learned 
District Judge on the question of limita¬ 
tion and that this appeal tails and must 
be dismissed with costs. 

z. k. Appeal dismissed. 

(1) 29 Ind. Cas. 317; 37 A. 434! 13 A. L. J- 686. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 287 of 1920. 

March 19, 1923. 

Present: —Justice Sir Francis Oldfield, KT., 
and Mr. Just ce Devadcss. 
MEENAKSHI VETHIAR AMMA— 
Defendant No. 14— Appellant 

versus 

CHERIYA PARVATHI NETHIAR 
and others—Plaintiffs Nos. 3 to 23 
and Defendants Nos. ii to 13 
and 15—Respondents. 

Malabar Law — Tarwad—Karnavan, position of 
—Money paid by karnavan to third person, whe¬ 
ther can be recovered—Trusts Act (II of 1882), 
st. 63, 04 —Money passing in circulation, meaning 
of — Pleadings, construction of—Decision based 
on one of two alter native legal positions arising 
from facts stated — Prijudice. 

The Karnavan of a Malabar Tarwad is not a 
meic trustee but his position is similar to that 
of the manager of an undivided Hindu family. 
Ip. 1014, col. 1.] 

Where a Karnavan misappropriates tatuad 
money and g ves it away to a third perse 11, the 
money being trust money iu the latter's hands 
with notice of its character, the latter is bound 
und** section Oi of the Trusts Act to restore it 

tp. 1014. col. i.J 


The refirence to money passing in circulation W 
section 64 of the Trusts Act means and includes 
the passing of money in the ordinary course of 
business and not the transfer of money by a 
specific act such as payment on behalf of a person 
to some other, [p. 1014, coL] 

Where a plaint submits the general facts of a 
case to the Court without specification of their 
exact legal implications, and the evidence re¬ 
quired is the same for both of two possible legal 
positions arising from the facts statedin the plaint 
though the conclusions from it would differ, the 
defendant cannot be held to have been prejudiced 
by the Court basing its decision on one of the two 
legal positions on the evidence on record, [p. 1013, 
col. i.] 

Second appeal against the decree of the 
District Court, South Malabar at Calicut, 
in Appeal Suit No. 24 of 1918, preferred 
agaiist that of the District Munsif, 
Alaturin Original Suit N*.». 328 of 1916. 

Messrs. K. P. M. Menon, C. V. Amn- 
thakrishn-.i Ayyar and M. Eachara Menon, 
for the Appellant. 

The Advocate-General aud Mr. K. P. 
Kesava Menon, for the Respondents. 

JUDGMENT— In accordance with the* 
opinion of the Full Bench we pro¬ 
ceed to deal with the merits.. 
The first ground on which the appeal 
has been argued is that the case 
which the District Munsif and the lower, 
Appellate Court eventually considered and 
on which they decided against the 14th, 
defendant-appellant was not that relied 
on by the plaintiff in the plaint and that 
on this account the 14th defendait was 
greatly prejudiced and refrained from giving 
evidence on facts which weighed materially 
with the lower Appellate Court. 

The plaintiff's case as set out among the 
charges in paragraph 11 (c) of the plaint 
was that the first defendant joined a Ruri 
on behalf of the tevali, gave the amount 
on his prize to and got executed a punyof f r . 
deed, Exhibit XVI, by defendants Nos. 11 
to 13 in favour of the 14th defendant his 
daughter, instead of getting it m his own 
name, and that the teval has a right to re¬ 
cover this amount thps lent, the LJta 
defendant having no right to it. The 
relief asked for in this connection in para¬ 
graph 18 was to declare that the amount, 
regarding Exhibit XVI belongs to the 
tevali of the plaintiffs and the first 
defendant and to direct the 14th defendant 
to deliter up the said document and other 
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^dofcnnients relating to it tothe2iid plaintiff 

or^ to any other plaintiff whom the Court 
•thinks proper/* That case was met by the 
14th defendant in paragraph 7 of her written 
statement. The lower Courts regarded her 
as putting forward two alternative cases 
'therein. That may have been the case, 
though it was not clear that it is so. For 
it is possible to read the plaint as alleging 
that she had private money in Pangi Achan's 
: and Achuta Men on's kuri, that she left it 
in the first defendant’s hands and he spent 
it on the tarwai that he had replaced 
what he spent by his prize-money in Raman 
Nair’s kuri, the kuri referred tu by the 
plaii tiff, ai.Q that on his repaying it, she 
invested the amount in Exhibit XVI. On 
these pleadings the argument is that the 
plaintiff's case in the plaint was put for¬ 
ward as being that the money was invested 
by Exhibit XVI as the first defendant's 
money throughout, the document being 
taken in the name of the 14th defendant 
bcnami. This differs materially from the 
case which the Second of the District 
Munsifs concerned and the lower Appellate 
Court found established, that the money 
lent under Exhibit XVI was tarwad, 
money misappropriated by the first defendant 
as karnavan and given by him to the 14th 
defendant, his connection with the money 
ceasing when it came into her hands and 
was used by her and the moi.ey being 
thus trust money in her bauds with rot ice 
of its character she is bound to restore 
it. It is, we think, clear that there was very 
little attempt by the parties or their ad¬ 
visers in the lower Courts to put forward 
and adhere to any very accurate contention. 
The issue framed on this part of the case 
was ge teral in the txTeme. It was: “Are 
the plaintiffs e titled to get any declara¬ 
tion in regard to B S:heduie properties?" 
On that issue a considerable amount of 
evidence was adduced on bjth sides. The 
First District Munsif concerned, no dcubt, 
found on the material point that the 
money was the property cf the tarwad. 
But we have not been able to follow the 
remainder of lrs judgment on this part of 
the ca^e. The Second District Munsif and 


14th defendant. Having given the matter 
the best consideration we can, we do not 
think that any surprise or misapprehension 
has been established on the 14th defendant‘s 
behalf. The plaint alleged tarwad owxer- 
ship of the money ; but it did not say 
distinctly whether Exhibit XVI was taken 
in the 14th defendant's name bcnami or 
the money was given to her. It submitted 
the general facts to the Court without speci - 
fication of their e xact legal itriplications. We 
observe that, whether the plaintiff proved 
the narrower case of gift by the first defend¬ 
ant of what was found to be trust money or 
the wider case of bcnami, the evidence 
required would be the same and the con¬ 
clusions from it would differ only because, 
in the second case referred to, a further 
and different inference from the evidence 
would be necessary. In either case, the 
duty of the 14th defendant to give evidence 
as to the manner in which the money was 
in her hands, and as to her knowledge of 
its character must have been equally clear 
and we cannot hold that she has been 
in any way prejudiced in this respect. 
There is further the fact that although the 
case before the Second District Munsif and 
the lower Appellate Court was argued fully 
the Second District Munsif in his judgment 
said explicitly that no allegation or argu¬ 
ment relating to benami was addressed to 
him and there is nothing in the lower Appel¬ 
late Court’s judgment to suggest that the 
case of benami was ever mentioned or that 
objection was taken to the case of gift of 
trust money. There is fiuthe no ground of 
appeal relating t this matter in this Court. 
In these circu a stances, we disallow' this 
objec ion and pass to the merits. 

O the merits, the first point taken is 
that the !-rst defendant as karnavan was not 
a trustee and that any ; pplic tior of trust 
law to his conduct is inadmissible. To 
support this Eravanni Revivarman v. 
IttappH Revivarman (1) and Mankootil 
Chalhukutti Nalv v. Komappan Naif 
(2) have been rebed on. Those decisions, 
no doubt, say that the karnavan is li0 t 
a mere trustee. But in the first that 


the lower Appellate Court have, as already 
stated, found that the money belonged 
to the tevali audthatit was 111sappropriated 
by the first defendant and was giver to the 


IGI . 


(0 1 1 53 : 1 Iud. Jur. 10; 1 fnd. Dec. (s <?.} 


(~)W Ind. Cas. 5725 (ror«^ M. W. r.n; k 

M. b. J. tfc. •• *° 
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Was said in connection with the principles 

• on which the Court would deal with him 
when his removal was asked for, and in the 
second the question was as to the power 

• of a person who gave a mortgage in order 
to pay a barred debt. The point was 
that the karnavan was not a mere trustee 
like the officer of a Corporation ; but his 
position was fully recognised as that of a 
manager of an undivided Hindu family. 
That the karnavan in the present case has 
that position is sufficient and justifies 
the lower Appellate Court's conclusion. 

Next it is said that section 63 of the 


evidence on which the lower Appellate Court 
could reach this conclusion. It was fpr 
the 14th defendant,if she desired, to rebut 
that evidence by taking an account or in 
any other manner to do so. We cannot 
find that she made any attempt to sub¬ 
mit an account of the funds in her father's 
possession. In fact, this contention that 
an account was essential was never . put 
forward until now. 

The result, therefore, is that the appeal 
is dismissed with costs. 

v. n. v. - Appeal dismissed . 


Trusts Act on which the lower Appellate 
Court has relied is not applicable 
to the 14th defendant. There is first 
the explicit finding of the lower 
Appellate Court that she knew the 
money was the property of the tevali. 
Next, it is said that the last clause of section 
64 excludes the case from section 63 but 
the answer Is that the money did not 
come to her in circulation, but reached 
her by means of payment made ostensibly 
on her behalf to the nth to 13th defendants 
upder Exhibit XVT. The refeience to 
money passing in circulation in the section 
means "and includes, in our opinion, the 
passing of money in the ordinary course 
of business by which it might have reached 
either the defendants or any other stranger 
and not the transfer to the. 14th defendant 
by a specific act such as is now in ques¬ 
tion. 

The remaining argument is against the 
finding that the money was the p operty 
of the tevali . The lower Appellate Court 
reached that finding because it held that 
the money could be traced to tevali^ funds 
and there was eviderce to support its con¬ 
clusion. That finding relates to a question 
of fact and is, therefore, binding on us. It 
is urged that he lower Court disregarded 
the fact that the first defendant has pri¬ 
vate funds and that even if he took the 
money in the first instance from tevali 
funds, lie might have restored it from his 
own funds, the suggestion being that no 
conclusion against his private ownership 
of the money could be valid, until a full 
account of the tevali funds is taken and the 
fact has been ascertained. We cannot 
accept that. As already stated, there was 



ALLAHABAD HIGH COURT. 

Execution Second Civee Appeae ; 
No. 657 of 1922. 

March 8, 1923. 

Present:— Mr. Justice Daniels. 

GOPI NATH SHUKUL-Defendant- 

Appeeeant 

versus 


SAT NARAIN SHUKUE- Peaintiff- 


Respondent. 

Civil Procedure Code (Act V of 1908). O. XL I, 
rr. 25, 26— Appeal—Order remitting issue, whether 
open to question on final hearing—Execution of 
decree — Mortgage—Decree for sale conditional 
on mortgagee paying off prior mortgage—Prior 
mortgage paid off by mortgagor, effect of—Limita¬ 
tion Act {IX of 1908), Sch. I, Art. 182 (5)—* 
Application for execution relating to different prop¬ 
erty, whether operates to save limitation. 

Where an Appellate Court at the first hearing 
does not decide the case but merely remits certain 
specific issues, it is open to the Court b«jofe 
which the case ultimately comes for disposal to 
disregard the findings on those is3U f s . 
to form its own opinion on the whole ca.e - 
pective oi anything that is said in the remand 

order, [p. 1016, col i.J _ . 

Masihunnissa v. Kanis Sughra, 60 Ind. 
Cas Q7«;i At A. 19 A. E- J* *391 3 U* r.U. K. 
(A) 30, Mubarak Husain v. Bihar i, 16 A, _ 3°, 6 > *- 

W. N. (1894) 971 8 Ind - *J ec * (N a U? 9 ’a L w* n 

Prasad v. Jamna Prasad 10 A. 162. A.JO, 

(1887) 295! 6 Ind. Dec. (n. S.) 109. Gw*** 
Natl Roy Chowdhury v. Surja Kania Roy 

Chowdhury, 15 Cas * 391 J7 C. w - N. 
and Bara Estate limited v. Anup Chandra, 41 Ind. 
Cas 337; 2 P. E. J. 6631 2 P. h. W. 71J (1917) *«*• 

34 It ianot necessary that an execution application 

t+ limit aHati should b? (UfCCtCu 
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against the same property which is applied for 
in the subsequent application, [p. iois, col. 2.] 

A decree for sale on a mortgage provided that the 
decree-holder would not be entitled to bring a 
certain portion of the mortgaged property to sale 
unless he paid off the amount due on a prior 
mortgage. The amount was paid off by the 
mortgagor, and the mortgagee-decree-holder 
applied for execution of his decree against the 
mortgaged property including the portion which 
was subject to the prior mortgage; 

Held , (1) that the decree did not lay down any 
limit of time within which the amount due on 
the prior mortgage must be paid ; that the order 
had been made for the protection of the prior 
mortgagee and that it was open to the decree- 
holder to make the payment so long as the right 
to execute his decree had not become time-barred, 
[p. 1016, col.2.] 

(2) that the mere fact that the mortgagor had 
stepped in and made the payment did not de¬ 
prive the decree-holder of his right to execute 
the decree against that portion of the property 
which was the subject of the prior mortgage, 
[p. 1016. col. 2.] 

Second apgeal against a decree of 
the District Judge, Gorakhpur, dated 
the 6th of February 1922. 

Mr. P. L. Bauerji, for the Appellant. 

Messrs. U. S. Bajpai and N. Upadhiya, 

for the Respondent. 

JUDGMENT. - -This is a second appeal 
in execution proceedings arising out of 
a decree for sale on a mortgage. The 
appellant Gopi Nath Sliukal is the mort¬ 
gagor. The respondent Satnarcin Sliukul 
is the mortgagee-decree-h older. The 
decree provided for sale ot the mortgaged 
shares in Arazi Ragunathpur and Arazi 
Batisgopal appertaining to Hariharpur 
in the Gorakhpur District. Two prior 
mortgagees held a mortgage on a portion 
of this area. The decree was subject to 
a condition that the plaintiffs should i.ot 
be entitled to brine to sale the property 
covered by this j > r i 'i mortgage i* they failed 
top .v the decretal amount due to the prior 
mortgagees. No time was given within 
which this payment was to be made. The 
condition simply was that without paying 
the decretalamount the mortgagees decree- 
holders should not be entitled to bring 
this portion of the property to sale. 

The decree was made absolute on icth 
May 1913. The mortgagees put in two 
applications for execution, both of v.hich 
proved infructuous, on 310 Ml.} 19J ( 
and 29th April 1919 respectively, 'il cm 
applications were probably put in nu.inh 
lor the purpose of saving limitation as 


both of them were ultimately dismissed 
cor default. The decree-holders not having 
at that time paid the amount of the prior 
Uortg ige-decrees they excluded the prop¬ 
erty covered by these decrees from 
the property which they sought to bring 
to sale. After the second execution 
application had been dismissed -the 
mortgagors themselves paid up .the 
amount due to the prior mortgagees. The 
decree-holders then,on 26th April 1920,put 
in the application out of which this appeal 
arises for sale of the entire property, 
stating in their application that as the 
amount due to the prior mortgagees 
had been paid by the mortgagors 
themselves there was now no longer any 
need for the decree-holders to pay it. The 
mortgagors objected to the execution on 
two grounds which form the issues for de¬ 
cision in the present appeal. 

(r) That the decree-holder was not 
entitled to the benefit of a payment 
made by his judgment-debtor and .tlmt 
not having redeemed the prior mortgage 
himself he was debarred from seeking 
execution against this portion of the 
property. 

(2) That as regards this portion of the 
property the application was barred 
by limitation. 

The second ground may be very shortly 
disposed of. It is admitted that the two 
previous applications save limitation in 
respect of the property covered by them. 
It is urged that they do not save 
limitation with regard to this portion 
of the property because execution was 
not asked for against this portion of 
the property in those applications. This 
proposition cannot be supported and no 
authority lias been adduced in favour of 
it. It has never been held necessary that 
an execution application, in order to save 
limitation, should be directed to the same 
property which is applied for in the sub¬ 
sequent application or even indeed the 
same person. Thus, an execution application 
against the principal debtor has been held 
to save limitation against the surety. 
The o tly ground which has been seriously 
pressed is the first. This pica was 
accepted bv tl.e Subordinate Judge but 
was rejected by the District Judge v.’lio 
held that it was immaterial whether the 
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payment was m?de by the mortgagor lies against it. 
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or by the subsequent mortgagee.' The 
case came originally before Stuart, J., who 
agreed with the Court below on this issue 
but rem a iided an issue under O. XU> 
r. 25 on the question of limitation. I 
have been asked to re-consider the ques¬ 
tion and to disregard the opinion 
expressed by Stuart, J., in his remand 
order. On the side of the respondents 
it is contended that it is not open to me 
to do so and reference has been made to 
certainc»ses referred toby Mr. Agarwala 
on page 1055 of his Indian Practice, 
third Edition. As 1 under stard the 
law, where a Court at the first hearing 
does not decide the case but merely 
remits certain specific issues it is open to 
the Court before which the case ulti¬ 
mately comes tc disregard the findings 
on those issues and equally to form its own 
opinion on the whole case irrespective 
of anything that is said in the 
remand order. I am supported in this 
view by the decision in Masihwinissa 
v. Kaniz Slight a (1) as well as by 
several older rulings of the Court such 
as those in Mubarak Husain v. Bihari 
(2), and Lachman Prasad v. Jamna 
Prasad (3). In the recent case it was held 
that it was open to the Court before which 
the case ultimately came to re-consider the 
view of the law on which the order of re¬ 
mand Was based. By parity of reasoning, 
it is equally open to the Court before 


The responsibility for 
the decree ultimately’ passed is entirely 
that of the Court before which the 
case comes after remand. It is quite 
otherwise with an order of remand passed 
under 0 . XU, r. 23 for this is an order 
which does finally determine, subject 
to any right of appeal, the issues which 
it decides. On the merits of the issue the 
plea put forward by the appellant 
is two-fold. He urges, first, k that by 
not paying the money within a 
reasonable time the decree-holder must 
be deemed to have waived his right 
to pay it. He had, it is urged, decided 
that the remaining property was sufficient 
for the purposes of his decree and that it 
was not worth while paying an additional 
amount for the purpose of beir.g able to 
include in his execution application the 
property covered by the prior mortgages. 

Secondly, it is urged that the decree 
must be literally construed and that as 
the decree says that the decree-holder 
shall not be able to sell the property un¬ 
til he pays the money a payment by the 
original mortgagor is of no avail to lim. 

The difficulty in the way of accepting 
the second contention is, that if it be 
allowed it would be open to the mort¬ 
gagor by stej ping in belore the decree- 
holder and paying up the money himself 
absolutely to debar the decree*holdei from 
executing this portion of tis decree. The 
mortgag e was equally, in fact more than 


which the case comes to re-cousider the tlie decree-holder, under an obligation 


to pay this amount to the prior mort¬ 
gagees, and it is doubtless on this ground 
tnat Stuart, J., held that the p^ment 
must be t.:ken to have been made on 


view of the law taken in the same order on 
;i n v other issue. There are authorities of 
other High Courts to thesame eftect, e.g., 

Ganendra Nath Roy Choiv.ihury v. Surja 

Kanta Roy Choivdhury Lj) and Bara Estate , ccouut of the decree-Lolder. 

Limited v. Anuh Chavdra (5), the last being As regards the first point, it does not 
the decision ol a Full Bench presided oyer * ~ . .... .-.u the 

bv Sir Edward Chamier. A consideration 
ol principle must show that this must 
be so. An order remanding issues under 
section 45 is not a firr.l order. No appeal 


(1) 60 Ind. Cas. 975; 43 A. 377; 19 A. b. J. 139; 
3 U. P. D. R. (A) 30. 

(2) 16 A. 306; A. W. N. (1894) 97; 8 Ind. Dec. 
(*. S.) 199- 

(3) 10 A. 162; A. W. NJ1SS7) 295; 6 Ind. Dec. 

(N, s.) 109. 

13 Ind. Caa. 39: 17 C. W. N. 462. 

(3) 4* Ind. Ca 3. 337* 2 P. I<. J. 063; 2 P. I* W. 
(191 J) 34 ** 


arns luc mo*. * - - , 

appear that the Court which P^ssef th* 
decree iutended to put any time limit 
reasonable or otherwise, on the P-J 
of this amou.it. It simply sad to the 

decree-holder; “So lor.g ts )o 

p,y the amount, you v.uuot t..ke out 

eXic.itiouagaL.st ti.isj-ortwi. o • I P 

orty.” Toe order wi.s pi.ssec foi tUlto- 

t.-ctioh of the prmi mortgagees iiglts. 
It w s, therefore, ope; to t. e deuce 
..older to m.ke U« P;..vU‘Ci.t so long 
as the light to execute his decree hod uot 
become time-barred and that right 
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was still open to him when the judgment- 
debtor stepped in and made the 
payment. It was suggested, and I was 
at first much impressed by the argument, 
that the decree-holder has taken an 
unfair advantage of a payment by the 
mortgagor which the decree-holder would 
not himself have made. On the other 
hand, it cannot be denied that the original 
liability is that of the mortgager, and if 
the decree-holder himself had made the 
payment he would at once have been 
entitled to add the amount to his decree 
and to realise it from the mortgagor in addi¬ 
tion to the amount of his own decree 
by sale of the entire mortgaged 
property. It does not, therefore, appear 
that any injustice has been done by the 
decree passed by the Court below. I am, 
therefore, unable to accept the appeal, 
which I accordingly dismiss with costs, 
including in this Court fees on the higher 
scale, 
z K. 

Appeal dismissed . 


CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 399 of 1920 

AND 336 OF 1921 . 

March 26, 1923. 

Present: —Mr. Justice Walmsley and 
Mr. Justice B. B. Ghose. 

IT AY AT UN N ESS A CHOWDHU RANT¬ 
'D ECree-holder—Appellant 

versus 

ACHIA KHATUN —J udgmknt-pebtor— 

Responlent. 

Civil Procedure Code (Act V of 1908), s. 48, 
• O. XXXIV, r. 6— Transfer of Property Act 
{IV of 1882), ss. 89, <)o—Mor'gage-decree--Pre¬ 
liminary and final decrees—Execution ■ Limit a- 
Hon — Properties, whether can be included in applied> 
tion for execution after expiry of limitation. 

A preliminary decree upon a mortgage wa9 
passed on the 22nd November IQ °7 allowing 
six months’ grace to the mortgagor. On the 
applieation of the decree -bolder a final decree 
was made on the 4th July 1908 ; but the reliefs 
granted were not embodied in a formal decree, 
the order simply stating that the decree was 
made absolute as applied for; 


Held, (1) that the preliminary decree was m- 
capable of execution and that limitation for 
execution began to run from the date of the final 
decree, however informally it was expressed; 
fp. 1018, col. r.] 

(2) that no fresh decree was necessary to entitle 
the decree-holder to enforce his decree against 
properties other than those mentioned in the 
decree.[p. 1018. col 1.] 

A decree-holder cannot, after the expiry of the 
period of limitation for execution of his decree; 
be allowed to amend a pending application for 
execution by adding to it a fresh list of proper¬ 
ties against which he wanted to proceed, fp. 
1018, col. i.J 

Gnavendra Kumar Rai Chowdhury v. Shayama 
Sunder Jen , 44 Rid. Cas. 553; 22 C. W. N. 540J 
27 C. L. J. 398, distinguished. 

Asgar All v. Troilokya Nath Ghose, 17 C. 6315 
8 Ind. Dec. (N. s.) 960 (F. B ), followed. 

Appeals against the orders of the District 
Judge, Ncakhali, dated August 24, 1920 
and May 11, 1921. 

Babu Dhirendra Lai Kastgir (with him 
Babu Na gen dr a Nath Bose), for the Appel¬ 
lant. 

Babu Jatis Chandra Cuha , for the Re¬ 
spondent. 

JUDGMENT. 

Walmsley, J. —These two appeals are 
preferred by the decree-holder. The facts 
necessary for understanding the case are 
as follows: a preliminary decree upon a 
mortgage was passed on the 22nd November 
1907, allowing six months* grace to the 
mortgagor. On the application of the decree- 
holder, a final decree was made on the 4th 
of July 1908 ; but the reliefs granted W'ere 
not einboded in a formal decree in the 
form now prescribed by the new Civil 
Procedure Code. The Judge’s order simply 
stated that the decree was made ahslolute 
as applied for. After various appl cations 
for execution, the appi ration from which 
these appeals arise was presented cm the 
29th ol Jure 1920. The learned Judge j 
by liis order of the nth May 1921, held 
that the application was barred by limita- 
t on. He overruled several objections pre¬ 
ferred by the judgment-debtor ; but, when 
he came to the Inst point which was to the 
effect that the application ivas presented 
more than 12 years after the date of the 
decree, lie allowed that, and on that ground 
dismissed the application for execution. 
The learned Pleader who appears for the 
respondent, the judgment-debtor, has tried 
to uphold tin's order, first, or the ground 
that time must run from the date of the 
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"preliminary decree and, secondly; on "the with his application for execution against 


ground that the decree-holder ought to have 
obtained a fresh decree before he could 
proceed to realize the debt by proceeding 
against properties other than the mortgaged 
properties. It appears to me that there 
is no substance in either of these arguments. 
The preliminary decree was incapable of 
execution and before * the Procedure Code 
of 1908 came into force, it was often the 
case that decrees absolute were drawn 
up in an informal manner. Inasmuch, 
therefore, as the preliminary decree could 
not be executed, time must begin to run 
from the date of the final decree, however 
informally it was expressed. As to the 
second contention, there is no warrant 
for the vew that a fresh decree was necessary 
before the decree-holder was entitled to 
enforce his decree against properties other 
than those mentioned in the decree. In my 
opinion, therefore, the appeal against the 
order of the nth May 1921, that is, Appeal 
No. 336 of 1921, should be allowed. 

Then we come to the earlier Appeal 
No. 399 of 1920. That is an appeal against 
the order of the 24th August 1920. The 
decree-holder made his application, as al¬ 
ready mentioned, on the 29th of June 
1920 in which he mentioned certain proper¬ 
ties against which he wanted to proceed. 
On the 21st August he put in a petition 
asking for permission to be allowed to add 
several other properties to the list given 
in his original application. The learned 
Judge held that he was not entitled to do 
so. On behalf of the appeallant, our atten¬ 
tion has been drawn to the case oi Gnanendra 
Kumar Rai Choudhury v. Shayama Sunder 
Jen (1). The circumstances of that case 
appear to me to be very different from those 
in the present case and I think, we ought 
to follow the principles laid down in the 
Full Bench decision of Asgar All v.Troilohya 
Nath Ghose (2). Consequently, in my 
opinion, Appeal No. 399 of 1920 against 
the order of the 24th August 1920 should be 
dismissed. 

The result of both orders will be that 
the decree-holder will he entitled to proceed 

(1) 44 Ind. Cas. 553; 22 C. W. N. 5401 27 C. 

(2) 17 C. 6311 8 Ind. Dec. (n. S.}_ 96° ( F * B.) 


the properties mentioned in the application 
as it was at the time of presentatioi on the 
29th of June 1920. As success is equally 
divided between the parties, there will be 
no order as to costs. 

Ghose, J. —I agree. 

z.k. &w. r\ a. Order accordingly. 


AND 


Law 


MADRAS HIGH COURT. 

Second Civil Appeal No. 285 of 1921. 
... . April 6, 1923. 

Present! —Justice Sir William Ayling, Kt., 
and Mr. Justice Odgers. 

rajagopala aiyangar— 

Plaintiff—Appellant 
versus 

SOtTNDARARAJA AIYANGAR 

ANOTHER — DEFENDANTS— 

respondents. 

Adverse possession — Co-owner—Hindu 
—Joint family — Partition, partial—Member left 
in possession of undivided property, possession 

of, nature of. ..... 

Where a member of a joint family is in posses¬ 
sion of joint family properties and a partial parti¬ 
tion takes place leaving him, however, in posses¬ 
sion of certain properties not divided between the 
members, his possession will still continue to be 
the possession of the other members of the family 
though they may have been divided, till some 
event happens which renders his possession ex¬ 
clusive or hostile to the others, [p. 101 9 . c0 *’* J 
Vaidyanatha Aiyar v. Axyasamy Axyar, 

: Ind. Cas. 408; 32 M-191; 5 M. U T. 49 ; 19 M. h. 

J 'such possession will not be treated as ad verse or 
hostile nnless it.appear* thatt theperco, 

Sion has repudiated the title iodine is 
members and such fact of adve * il, family 
brought home to the other mm*""* to 

either by information to that e 8, Qmier . 

them or by outward Mts o* not . ce tQ 
ship of such a nature u to p i<m end 

t *-™* col 

2! p. 1020, col. 1.] B aldeo Das, 35 C; 

9 J V- 735 \"' of 

9 Second appeal against a decree 

the Court ot the Second Additional Sub¬ 
ordinate Judge, Tanjore in Appeal Suit 
■NTo nn of IQ20 (Appeal Suit ho. 154 
So ? L the 9 Sf» o 7 the District Court, 
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T^njore,. preferred against. a decree • witnesses amounts simply to this that the 
of the Court of the Principal District Mun- land was cultivated by tenants under 
sif, Tiruvalur, in Original Suit Iso. 297 the first defendant. There is nothing to 
of 1918. indicate that the possession of the first 

Messrs N, R;- K. Thathaehariar and defendant was in any way hostile or 
N. R. Goviniachariar, for the Appellant. openly adverse to that of the plaintiff. 
Mr. T. Narasimha Iyenger, for the The law regarcing acquisition of a pres- 

Respondent. criptive title in respect of joint property 

by one co-parcener against another hrs 


JUDGMENT. —The plaintiff and the first 
defendant in this case are the surviving 
members of a Joint family which became 
divided in 1904. The suit is for partition 
and delivery to the plaintiff of a half share 
in a plot of nanja land which, according 
to the plaintiff, was kept undivided yat 
the time of the partition. The defendants 
denied that the suit property was family 
property at all, but this plea has been 
decided against them by both the lower 
Courts. The defendants* other plea was 
that they had acquired a prescriptive title 
to the plaint property by exclusive and 
hostile enjoyment since the time of partition. 
On this point also the District Munsif was 
against them and gave a decree for the 
plaintiff. The Subordinate Judge on appeal 
has decided that first defendant was in open 
adverse enjoyment of the suit land for 
over twelve years and the plaintiff’s claim 
was, therefore, barred. 

The learned Vakil for the appellants 
has argued that there is no evidence on 
record which could possibly support this 
finding, and after a careful consideration 
of the record of the suit, we think this plea 
mist be allowed. The partition-deed, Ex¬ 
hibit A, gives a list of the suit properties 
to be livided in which the plaint property 
is not included. There is no specific men¬ 
tion of the plaint property in Exhibit A 
but there is a clause which says, ' If any 
landsare omitted suchlands shall be divided 
by the holders of A and B Schedules in 
due proportion.’* We certainly think that 
■no inference in favour of the defendants 
can possibly be drawn from the contents 
of Exhibit A. The other evidence adduced 
in defendants’ favour is the oral evidence of 
four witnesses D. Ws. Isos. 1 to 4. The 
first and the second of these witnesses are 
the two defendants in the suit, the second 
defendant being the purchaser of the plaint 
land from the first defendant. But, quite 
apart from this, the evidence of all the 


been clearly laid down intwo cases quoted 
to us on the appellants ’ behalf in Vaidya - 
nalha Aiyar v. Aiyasamy Aiyar (1) the 
learned Judges say: “Wheje a member cf 
a joint family is in possession of joint 
family properties and a partial partition 
takes place leaving him,however,in posses¬ 
sion of certain properties not divided 
between them, his possession will still 
continue to be the possession of the 
other members of the family though they 
may have been divided, till some event 
happens which renders his possession 
exclu ive or hostile to the others." 
Neither in the record of this case nor in 
the judgment of the Sub-Judge is there 
anything that could possibly be construed 
into such an event. The other case is 
Jogenira Nath Rai v. Baldeo Das (?) in 
which the question was discussed at much 
greater length and the learned Judges 
say the fundamental rule is that the 
entry and possession of land under the 
common title of one co-owner will not be 
presumed to be adverse to the others; but 
will ordinarily be held to be for the benefit 
of all. The obvious reason for this rule 
is that the possession of one co-owner is, in 
itself, rightful and does not imply hostility 
as would the possession of a mere stranger" 
further on, ‘hunch stronger evidence, how¬ 
ever, is required to show an adverse posses¬ 
sion held by a tenant-in-coinmon than 
by a stranger ; a co-tenant will not be 
permitted to claim the protection of the 
Statute of limitations, unless it clearly 
app ars that he has repudiated the title 
of his co-tenant and is holding adversely 
to him; it must further be established 
that the fact of adverse holding wasbrouglit 
home to the co-owner, either byinformation 


(1) X And. Cas. 4085 32 M. 191; 5 M. I* T. 49J19 
k J* 94* 

(2) 35 C. 961; 12 C. W. N. 127; 6 C, I,. J, .735 
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to that effect given by the tenant-in-common 
asserting the adverse right, or there must 
be outward acts of exclusive ownership 
of such a nature as to give notice to the co- 
tenant that an adverse possession and 

disseisin are intended to beasserted." These 

words of course apply with equal force 
to the case of a co-parcenery. If this test 
be applied to the present case there is ab¬ 
solutely nothing in the record from which 
an inference in the first defendant's favour 
could be drawn. 

We must set aside the decree of the lower 
Appellate Court and restore that of the Dis 
trict Munsif with costs throughout, 
v. N. v. Appeal allowed. 

W. C. A. 


RANGOON HIGH COURT. 

Cim Revision Petition No. 63 of 1923. 

May 11, 1923. 

Present: —Mr. Justice Duckworth. 
MAUNG CHIT HLAING— Judgmen- 

DEBTOR—APPEEEANT 

versus 

N. A. R. M C HETTY —Respondent. 

Civil Procedure Code{Act V of 1908), ss. 151 
152,— Mortgage suit — Accidental omission of item 
of mortgaged property from plaint and decree — 
Amendment of decree—Power of Court. 

In a mortgage-deed drawn up under the direction 
of the mortgagor there was au accidental omission 
in describing one item of the mortgaged property. 
The omission was perpetuated in the plaint 
in a suit brought by the mortgagee on the mort¬ 
gage-deed and was continued in the decree. Subse¬ 
quently, at the instance of the decree-holder, the 
Court amended the decree so os to include the 
item which had been omitted: 

Held, that the case was one of 41 an error arising 
in the decree from au accidental omission " within 
the meaning of section 152 of the Civil Procedure 
Code, and the Court had inherent power to make 
the amendment, [p. 10:0, col. 2.) 

Mali 1 boob Begum £ahiba v. Lai Begum Sahiba, 
62 lud. Can. 652; 4 E. W. 445. Somasttndaram 
Chettyar v. Rama Krishna Kadir Velasami 
Naicker, 22 lud. Cas. 774; (1914) M. W. N. 107; 
15 M. E. T. 102, relied on. 

Jivan Sahai v. Kalyan Mai, A. W. N. (1906) 
220, Ahmed v. Shaih Essa, 17 B. 657; 9 Ind. Dec. 
(n. s.) 431 and Lahho Bibi v. Salamat AH, 20 A. 
3371 A. W. N. (1898) 59; 9 Ind. Dec. <N. S.) 576. 
dictingu hmed. 


.Petition against the order of the Dis¬ 
trict Court, Amherst, in Civil Suit No. 
186 of 1921. 

Air. Ko Ko, for the Appellant. 

Mr. Das t for the Respondent. 
JUDGMENT. —After hearing learned 
Counsel, and reading the proceedings,- I 
see no sufficient grounds for interference 
urder section 115, Civil Procedure Code. 
The sale,lam told, h<s taken place, and 
there would certainly be no grounds for 
ordering a stay, even if Such had not been 
the case. 

There was, in my opinion, no misdescrip¬ 
tion of the mortgaged premises. Mr. 
Ko Ko has based all his arguments on the 
position that there was misdescription, 
and has quoted authorities, some of 
which if such had been the case, might 
have supported his claim. The mortgage- 
bond was drawn up by or under the 
direction of the applicant judgment-debtor, 
Maung Chit Hlaing, himself, and it was 
apparently by a mere oversight that the 
omission of the words “ ino. 2 of 1920-21 
covered by freehold grants between the 
words holding" and “Nos." in the 
description of the mortgaged premises, 
was perpetuated in the plaint, and m the 
decree. The judgment, I may say, was 
silent as regards the description of the 
mortgaged property. It is clearly rather 
a case of a mere omission throughout, 
rather than a misdescription. It is iti fact 
"an error arising in t..e decree from an 
accidental omission ’’ which, in the first 
instance, was due to Maung Chit Hlaing 
himself. There never was, apparently, 
any dispute as to the actual property 
mortgaged, and it cannot, therefore,prop¬ 
erly be said that there was any misdes¬ 
cription. In these circumstances, I con¬ 
sider that tbe learned Judge of the Distric 
Court was right in making use oi the 

Cou ;fs inherent power under section 152, 

Civil Procedure Code. , , . ... 

Mr. Ko Ko has not alleged before this 

Court that properties other than those 

intended to be mortgaged by the bond, 

have been brought to sale under the decree, 

and he has not explained how the rights 

or positions of any third parties are 

involved. . . , , _ „ 

The cases quoted by the learned Judge of 

the District Court, namely, Mahaboeb Begum 
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Sahibav. Lai Begum Sahiba (1) and Soma - 
sundaram Chettyar v. Rama Krishna Kakir 
Velasxml Naicker (2), . are adequate 
authorities for liis action, in amending the 
decree the latter showing that the decree 
can be amended without a preliminary 
amendment in the actual plaint. There 
is nothing to show that he has acted 
illegally, or with material irregularity, 
or that he acted without jurisdiction. 

The cases quoted by Mr. Ko Ko, 
to which I have already referred and 
which I do not consider apply to the 
oresent circumstances are JivanSahuiv. 
Kalyan Mai ( 3 )> Ahmtd v. Shaik Essa 
(4) and Lakho Bibi v.Salumat Alt (5)- 

the latter, the judgment was incorrect, 
and as the decree was in accordance with 
it, it was held that the decree could not be 
amended under section 206 Civil Procedure 
Code. In the Bombay case the decree was 
in accordance with an award and it was 
held that the decree could not be amended, 
as the real subject of attack was the 
award. In the Allahabad Weekly Notes 

case part of the subject-matter of the 
suit was described in the plaint and the 
decree as plot No. 182 instead of 184, and 
it was held that the decree could not 
be.amended. In this latter case, if there 
was misdescription as apart from a mere 
clerical error, then I consider that 
the judgment of Aikman; J., was probably 
correct. The Bombay case is, of course, no 
guide at all in the present case nor 
is the case dealt with in 20 Allahabad. 
It would cause great hardship to the 
respondent if the amendment in this 
instance was disallowed as it would 
probably necessitate a suit to rectify the 

decree. 

The application is dismissed with costs 
as also the application to stay sale. 
Advocate’s fees 3 gold mohurs. 

Z.K. & W. C. A. Application dismissed 

(x) 62 lad. Cas. 652; 4 X '. W. 445 • 

(2) 22 Ind. Cas. 774'. ( l 9 M> M - W - N - 1 C 7 \ *5 
M. L. T. 102. 

(3) A. W. N. (1906) 220. 

(4) 17 B. 657; 9 lad. Dec. (N. 3.) 431. 

(5) 20 A. 337; A. W. N. (1890) 5 91 9 Ind. Dec. 

(». 8 .) 576 - 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree No. i 

of 1922. 

March 29, 1923. 

Present :—Justice Sir Asutosh Mookerjee, 
KT., and Mr. Justice Rankin. 
CHAND MALL BABU — Plaintiff— 

Appellant 

versus 

BAN BKHAKI BOSE—Defendant— 

Respondent. 

Civil Procedure Code ( Act V of 1908), O. X X XI V, 
vr. 5, 6, object of—Mortgage-decree—Mortgaged 
■property, portion of, not available fot sale—Personal 
decree, whether can be passed—Contract Act (I A 
of 1872), ss. 43, 44— Joint judgment-debtors • 
Release of one judgment-debtor, effect of. 

The object of rr. 5 and 6 of O. XXXIV of the 
Civil Procedure Code is, that the remedy of the 
mortgagee should, in the first instance, be against 
the property mortgaged and that such property 
should be exhausted before a personal liability 
is imposed upon the mortgagor. But the rules 
do not mean that if a portion of the property, 
however small, which is included in the mort¬ 
gage-decree as a portion of what is to be sold, 
is destroyed or has ceased to be available for sale 
after the date of the decree, through no fault 
of the mortgagee, there can be no decree for personal 
liability against the mortgagor, [p. 1023, col. 1.] 

Satish Ranjan Das v . Mercantile Bank of India, 
48 Ind. Cas.' 322; 45 C. 702, followed. 

Where some of the mortgaged properties direct¬ 
ed to be sold under a mortgage-decree were sold 
at the instance of the superior landlord under the 
Patni Regulation and in execution of a decree 
for arrears of rent, which constituted a prior 
charge ou the properties, and they could, there¬ 
fore, not be sold under the mortgage-decree : 

Held, that the mortgagee could not be deprived 
of liis right to apply for a personal decree under 
r. 6 of O. XXXIV of the Civil Procedure Code 
merely because some of the mortgaged properties 
directed to be sold under the decree had ceased 
to be available for sale owing to no default of the 
decree-holder, [p. 1023, col. 2.] 

The release from liability of one of several 
joint judgment-debtors by the decree-holder does 
not affect the latter's right to proceed against the 
other judgment-debtors, [p 1024. col. 1.] 

Bhawani Koer v. Darsan Singh, 11 Ind. Cas. 
4501 14 C. L. J. 354 , Krishna Charan Barman 
v. Sat/at Kumar Das, 34 Ind. Cas. bog; 44 C. 162; 
25 C. L. J. 24; 21 C. W. N. 740 und Moolehand 
v. Alwar Cketiy, 29 Ind. Cas. 303; 39 M. 548; 
17 M. L. T. 449, relied on. 

Badri Das v. Iv.ayat Khan, 22 A. 404; A. W. 
N. (1900) 132; 9 Ind. Dec. (n. s.) 1305, Kmrnta 
Prasad v. Syed Ahmad, 1 Ind. Cas. 799; 6 A. L. 
J* 451; 31 A. 373 and Darbari Mad v. Moola Singh, 
56 Ind. Cas. 139; 4 2 A. 5*9; *** A. L. J. 6281 z 
U. P. L. R. (A.) 160, not followed. 

Appeal ‘pi'.inst the decree of the Sub 
ordinate Judge, Bur dwan, dated Septem¬ 
ber 19, 1921.* 
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Babus Mahendra Nath Roy and 
Su y endra Nath Ghosal , fur the Appellant. 

Babus Amarcndra Nath Bose, Durga 
Chiran Roy Chowdhury, Profulla Kumai 
Guha, and Rama Prosad Mookerjee , for 
the Respondent. 


(1923 


•• • 
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JUDGMENT.—This appeal is directed 
against the dismissal of an application 
under r. 6 of O. XXXIV of the Code of 
Civil Procedure of 1908. The facts material 
for the decision of the questions raised 
before us really lie in a small compass 
and may be briefly recited. 

One Ananda Chandra Bose died leaving 
a widow and seven sons. Three of these 
sons died childless with the result thi t 
their interest in the ancestral estate wr.s 
inherited by their mother. The position 
consequently was that the widow became 
entitled to a 3>7ths share and the remaining 
4*7ths share was divided equally amongst 
the four sons. On the 16th April 1903 
two of the sons executed a mortgage in 
favour of the appellant to secure a loan 
of Rs. 15,000. There were six properties 
given by way of security and what was 
hypothecated was the 2-7U1S share of the t wo 
mortgagors in the properties mentioned. 
On the 19th April 1905 the widow and three 
of the sons executed another mortgage 
in favour of the appellant to secure a loan 
of Rs. 10,00?. Two of these sons were 
executants of the earlier mortgage. There 
were twelve properties given by way of 
security and these included the six covered 
by the previous mortgage. The position 
consequently v. ?s that a 6-7ths share in the 
hypothecated properties was given by way 
of security, while the 2-7ths share of the two 
sons i i six out of the twelve properties 
was covered by the earlier mortgage. 
Ou tlie 14th May 1915 a preliminary decree 
was made on the earlier mortgage; this 
decree was made final on the 22nd Januaiy 
1916. On the 14th February 1918 a pre¬ 
liminary decree was made in the Trial Court 
on .the basis of the later mortgage. . The 
decree-holder preferred an appeal to this 
Court with the result that on the 8th May 
1919 this Court" increased The amount 
recoverable by the mortgagee frpm the 
mortgagor. This order was subsequently 
carried out by the Subordinate Judge in 
tAie manner following, namely, a final: 


decree tvasmade by him on the. 30th August • 
19*9 on the basis of the decree made by ti is 
Court. Jn the interval between the date . 
of the preliminary decree by the Trial Court .. 
and the final decree made by that Court 
pursuant to the decree of that High Court, 
some of the properties had been solo; 
Two properties were sold under Regulation 
VIII of 1819 and in execution on the 15th 1 
May 1918 and the 22nd March 1919, 

respectively. The surplus sale-proceeds 
were applied in reduction of the sums due oxi * 

the, preliminary decrees under tLe two- 
mortgages. The result was that when the 
fin* 1 decree on the later mortgage was marie 1 
on the 30th August 1919, it was found that 
Rs. 7,353-2-0 was still due. Since then, 
other properties have beer sold for. arrears 
of rent, for arrears of revenue, and in exe-. 
cutionof the mortgage-decrees. Thedeci.ee- • 
holder maintains that the sale-prpceet.s 'j 
so realised have not been sufficient to ... 
satisfy his claim, and he has conseauently 
applied for a personal decree unde] 1. 6 
of O. XXXIV of the Civil Procedure Code. 
The application has been dismissta by the 
Subordinate Judge on the ground that the 
decree-holder has not complied with the., 
requirements of its provisions. 

Order XXXI'V, r, 6 is in the following term s: 
“Where the net proceeds of any such sale 
ar^ found to be insufficientto pay the amount 
due To the plaintiff, if The balance is legally;" 
recoverable from the defendant otherwise 

thar out qf the property sold,-the Court •- 

may pass ’ a decree for such- amount. 

It is plain that the expression “ any such • 
sale ” has reference to rule 5, sub-rule (2), 

which ordains that if payment is- not made 

as directed by the preliminary decree, , 
the Court shall, on application mate m 

that behalf by the plaintiff, pass a ^decree 
that the mortgaged property, o r ? s ^ .\ 
part thereof, be sold, and that 

vi&'v&T&zs&sfr- 

ed according to the stnet letter of f;he law, 
it may he possible to nuunt£n thatule: 6 

cannot come into operauor 

safe has taken place, not in execution oi 
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the final decree as contemplated by rule 5 
but otherwise, for instance, under proceeding 
taken in accordance with Regulation VIII 
ol 1819. This contention has not been 
put forward and cannot be supported in 
the face of the decision in Satish Ranjan 
Das v. Meroantile Bank of India (1). In 
that case it was pointed out that the object 
of the rules obviously is that the remedy 
of the mortgagee should, in the first instance, 
be against the property mortgaged ana that 
such property should be exhausted before 
a personal liability was imposed upon the 
mortgagor. But the rules surely cannot 
mean that if a portion of the property, 
however small, which was included in the 
mortgage, and, therefore, included in the 
mortgage-decree as a portion of what was 
to be sold, is destroyed or has ceased to 
be available for sale after the date of the 
decree, through no fault of the mortgagee, 
there can be no decree for personal liability 
against the mortgagor. We are of opinion 
that this interpretation of r. 6 of O. XXXIV 
is reasonable and should be adopted. In 
the case before us, it has not been urged 
that rule 6 has ceased to be applicable 
because some of the properties were sold 
at the instance of the superior landlord 
either under Regulation VIII of 1819 or 
in execution of a decree for arrears of rent 
which constituted a prior charge there - 
upon. 

But it has been urged that the mort¬ 
gagee is not competent to invoke the aid 
of rule 6, because there are other properties 
against which he is still bound to proceed 
before he can claim the personal remedy. 
Our attention has been invited to the fact 
that on the 6th January 1920 the mort - 
gagee put up to sale a share of three proper¬ 
ties in executioi of the decree on the earlier 
mortgage and purchased them himself. 
Again, on the 1st March 1920 the mortgagee 
brought the remaining shares and the 
shares in the other properties to sale in exe¬ 
cution of the decree on the later mort¬ 
gage. The contention of the respondent 
is that the sale of a share of the three prop¬ 
erties on the 6th January 1920 under 
the earlier mortgage, does not entitle the 
decree-holder to absolve that share from 

(j) 48 lad. Cas. 32a! 45 C. >02. 


sale iu execution of the decree on the later 
mortgage. The argument is that the share 
in question was subject to two mortgages 
and that the sale in execution of the decree 
on the first mortgage has rot vested the 
property in the purchaser free from liability 
under the second mortgage. This is a point 
which requires further consideration. The 
question must be decided by reference to 
the circumtances under which the sale 
of the 6th January 1920 was held. If 
the sale was held under such conditions 
as to vest the property in the purchaser 
free from liability to sale under the sub¬ 
sequent mortgage, the decree-holder must 
be deemed to have done all that he could 
to bring the mortgaged properties to sale, 
so as to entitle him to the benefit of the 
provisions of O. XXXIV, r. 6. Without 
a fuller knowledge of all the facts than can 
be gathered from the record, we cannot 
affirm that the share subject to both mort¬ 
gages, is or is not liable to be re-sold. 

We shall next examine the other reason 
assigned by the Subordinate Judge why the 
mortgagee decree-holder should be deemed 
incompetent to avail himself of the remedy 
prescribed by O. XXXIV, r. 6. It appears 
that the mortgagee decree-holder lias 
released from liability one of the mort¬ 
gagors. The Subordinate Judge holds that 
the result of this is to deprive him of liis right 
to a personal decree. This view is erroneous 
and is contrary to the provisions of sections 
43'and 44 of the Indian Contract Act. 
As was pointed out in the case of Bhawani 
Koer v. Darsan Singh (2), the law under 
the Indian Contract Act is in this respect 
materially different from the rule recognized 
in the Common Taw of England. The rule 
adopted by the Indian legislature is that 
joint liability implies joint and several 
liability and that a creditor is entitled to 
a decree for the entire amount against 
any one of the debtors. This view is in 
accordance with that adopted in Krishna 
Charan Barman v. Sanat Kumar Das (3). 
The same view was followed by the Madras 
High Court iu Moolchand v. Alwar Chttiy 
(4), where-it was ruled that the release of 

(2) II Ind. Cas. 4501 14 C. I,. J. 354. 

(3) 34 Ind. Cas. 609; 44 C. x62j 25 C. I*. J. 
241 21 C. W. N. 740. 

(4) 29 Ind. Cas. 3031 39 M. 3481 17 M. h* T. 
440* 
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one of several joint judgment-debtors does 
rot affect the right of the decree-holder 
to proceed against the other judgment- 
debtors. We are not unmindful that there 
are cases in the Allahabad High Court, 
namely, Badri Das v. Inayat Khan (5), 
KattUa Prasad v. Syed Ahmad (6) and 
Darbari Mai v. Moola Singh (7), which 
may lend weight to the contention of the 
respondent; but the view we take is support¬ 
ed by principle as well as authority. Wc 
are clearly of opinion that the fact that the 
decree-holder has released Atul does not 
affect Ids position in any way. The limited 
question which requires investigation is, 
whether after the purchase of the properties 
brought to sale by the decree-holder on 
the 6th January 1920, he is still under an 
obligation to bring that specific share to 
sale in execution of the decree on the later 
mortgage ; for this purpose, the decree- 
holder is in 110 worse position than a stranger 
purchaser. 

We may add that it has been asserted 
before us that there are assets in connection 
with some of the sales for which the judg¬ 
ment-debtors are entitled to credit. This 
will be investigated by the Subordinate 
J udge. We may f urther add t hat we express 
no opinion upon the question, whether a 
person win holds two decrees on two mort¬ 
gages is or is not competent to execute 
the decree on the subsequent mortgage 
reserving his rights under the prior mort¬ 
gage ; that question, as is well known, 
is not free from difficulty and has led to 
divergence of judicial opinion. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the case remitted to him for 
reconsideration on the lines indicated. The 
costs of this appeal will abide the result. 
We assess tbe hearing fee at three gold 
mohurs. 

The amount in deposit on account of 
Court-fees wi!1 be returned to the appel¬ 
lant. 

A ppeal allowed ; Case remanded. 

Z X. & W. C. A. 

( 5 ) 24 A. 404; A. W. N. (1900) i32£ 9 Ind. 

D*c. (N. s.) 1305. 

(6) 1 Ind. CaH. 799; 6 A. L. J. 45*1 3 1 373 - 

(7} 56 Ind. Cas. 139; 42 A. 519; 18 A. X. J. 

flafit 2 U. P. L. R. (A.) 160. 
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ALLAHABAD HIGH COURT. 

Second Civ.l Appeai* No. 1174 of 1921. 

Petruary 27, 1923. 

Present :— Mr. Justice Rvves and 
Mr. Justice Go kill Prasad. 

Seth GOBERDHAN DAS— 
Plaint iff—Appellant 
versus 

MAKUNDI LAL and another— 

Defendants—Respondents. 

Limitation Act (IX 0/1908). Sch. /. Art. ii 
— 'Civil Procedure Code ( Act V of 1908). O. XXI , 
rr. 58, 63 — Claim proceedings — Claim, dismissal 
of, without investigation —Suit to establish tide— 
Limitation. 

Where a claim is rejected under O. XXI, r. 58 
of the Civil Procedure Code, without investigation, 
on the ground that it has been preferred too late, 
and a suit is subsequently brought by the un¬ 
successful claimant to establish title, the suit 
falls under r. 63 of 0 . XXI, and is governed by 
Art. 11 of Sch. I to the Limitation Act. [p. 1025, 
col. 2.1 

Venkataratnam v. Ranganayakamma, 48 Ind. 
Cas. 270; 41 M. 985; 24 M. L. T. 197; (1918) M. 
W. N. 599; S L. W. 292; 35 M. L. J. 335 ( F - B -)» 
relied on 

Article 11 of Sch I to the Limitation Act applies 
to suits arising out of orders passed after investi¬ 
gation of the claim as well as to those arising out 
of orders in which the claim has not been investi¬ 
gated at all but has been rejected on the ground 
that it was preferred too late. |p. 1025, col. 2.] 

Second appeal from a decree of the 
District Judge, Jhausi, dated the 27th 
of May 1921. 

Mr. P. L. Banoji, for the Appellant. 

Mr. N. C. Vaish, for the Respondents. 

JUDGMENT.— This is a plaintiff’s appeal 
arising out of a suit fei possession of a third 
share of a ruined house No. 445 * The 
plaintiff's allegat on was that the said 
one-third share was attached by Ja Lk * 
Prasad, father of Ajudhia Prasad, defenaati 
No. 2, in execution of a decree of his 
Chhote Lai, the tenant of the khandhai. 
The plaintiff Zemind.tr objected to tr.e 
attachment on the ground that as soon 
as the house fell in rnins and the tenant 
had left the village, the site had revelled 
to him and was, therefore, not saleable. 
This objection was disallowed in the exe¬ 
cution Department as having been preferred 
too late. The property was sold by auction 
on the 17th of September 1919 and the 
defendant No. x purchased the property. 
The sale was confirmed on the 27th 01 
November 19x9. When the defendant No. I 
began to rebuild on the said land, 
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the plaintiff tried to stop him but the de¬ 
fendant did not listen to him, heuce the 
present suit. The defendant No. 2, the 
son of Jauki Prasad, decree-holaer, was 
also made a party. 

Several pleas were taken in defence and 
the Trial Court decreed the plantift’s 
claim. We are not concerned with those 
pleas. The plea with which we are concerned 
is one of lim tat on. It was not 
raised in the Trial Court nor was it raised 
in the grounds of appeal before the learned 
D strict Judge. It was, however, raised 
before him in argument. He allowed 
it to be raised, accepted it and has dismissed 
the suit. 

The plaintiff comes here in second appeal 
and his contention is that the rule of one 
year's limitation does not apply and the 
suit is not so b irred. This plea of limita- 
t on does not raise any question of fact 
which it might be necessary to decide. 
It proceeds on the admitted facts of the case, 
namely, that the objection of the plaintiff 
was disallowed on the 15th of September 
1919 and the present suit was not 

instituted until the 29th of October 1920. 
This suit was admittedly brought after 
the expiry of a year from the order of the 
Muasii refusing to hear the plaintiff’s 
objection which he preferred in the 

Execut on Department, on the ground 
that the objection had been made too 
late. It ha* been urged with great force 
by the lear ed Vak 1 for the appellant, 
that Art 11 of the First Schedule 

of the limitation Act of 1908 does not 

apply inasmuch as the objection taken 
by the Zemindar plaintiff under O. XXI, 
r. 58 was not nvestigated and, therefore, 
O. XXI, r. 63 does not apply. It is further 
contended that the rule of one year's lim - 
tation applies only to those orders which 
are passed after investigation of the claim 
ancl not to orders in which the claim has 
not been investigated at all but has been 
rejected on ti e ground that it was preferred 
too late. A large number of rulings under 
the old Act (No. XIV of 1882) were referred 
to by the lear. ed Vakil for the appellant . 
It is, however, not necessary to discuss 
them because there has beci. an alteration 
in O. XXI, r. 63 a 5 compared with section 
283 of the Code of 1882. Sect on 283 
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of the old Code expres^y mentioned [the 
orders passed under sections 280, 281, and 
282 of the Code, whereas the present 
r. 63 makes no mention of rr. 60, 61 
and 62. The words of r. 63 read in their 
natural sense include all orders passed 
under the preced ng rr. 58, o, 61 and 
62. This rule is not confined to the orders 
passed under rr. 6c, 61, and 62 only. 
The present r. 63 rims as [follows:— 
“Where a claim or ar objection is preferred, 
the party aga nst whom a u order is made 
may institute a suit to establish the right 
which he claims to the property in dispute, 
but, subject to the result of such suit, if 
any, the order shall be conclus ve. ” 

Sect on 283 of the old Code ran in the 
following terms: “ The party against 
whom an order under section 280, 281 

or 282 is passed may institute a suit to 
establish the right which he claims to the 
property it; dispute, but, subject to the 
result of such suit, if any, the order shall 
be conclus ve. *' 

In the old Code the only conclusive 
orders were those passed after investigation 
either in favour of or against the obje;tor t 
but not those orders which were passed 
summarily dismissing the objection on the 
ground that it was made too late, as pro¬ 
vided in section 278 of the old Code. The 
scope of rule 63 of the present Code 
is not, however, so confined as to exclude 
orders passed under rule 5 from its opera¬ 
tion, and there is nothing in r. 63 to prevent 
the finality attaching to orders passed 
under O. XXI, r. 58 of the present Code 
of Civil Procedure. 

It is contended on behalf of the appel- 
lant that the order passed in the present 
case was not against the objector plaintiff, 
but that it was an older refusing to investi¬ 
gate the claim without deciding it. The 
result of the order, however, was that 
the property was not released from attach¬ 
ment as the plaintiff objector des red, but 
was allowed to be sold and this is certainly 
ai order adverse to the claimant who 
wanted to prevent the property from 
being sold. It was, thereiore, certainly 
an order against the objector. 

The only case exactly n point which we 
have been able 1 o discover is the Full Bench 

case of Vcnh.Uaratnam v. Rauganaya - 
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kamma (i), in which the same view of the 
law has been taken. We agree with the 
decision of the bull Bench referred to above 


and are of opinion that the present suit 
is barred by Art. n of the Indian Limi¬ 
tation Act of 1908. 

We, therefore, dismiss this appeal with 
costs including in this Court fees on the 

higher scale. , 

2 . k . Appeal dismissed. 

(il 48 Ind. Cas. 270; 41 M. gS $\ 24 M. L. T. 
197; (1918) M. W. N. 5991 8 L. W. 292; 35 M - 

J. 335 (*• B ) 


MADRAS HIGH COURT. 

Second Civiu Appeal Iso. 26 of 1921 

March 20, 1923. 


Mr. K. P. M. Menon, for the Appel¬ 
lants. 

Mi. K. Govinia Menon, for the. Respond¬ 
ents. 

JUDGMENT.— The contest in both the 
lower Courts was practically confined to 
the question of whether the Oihi document, 
Exhibit I, executed by the karnavan 
1st defendant, in favour of 4th defendant 
(appellant) was valid and binding on the 
plaintiffs tarwad. This has been found 
in plaintin’s favour, and Mr. Menon, who 
appeared for appellant, has been unable 
to suggest any ground on which the 
finding could be questioned. 

He has devoted his argument to a 
ground of appeal newly raised—that what¬ 
ever view may be taken of Exhibit 1 
plaintiffs, being only anandravans, should 
not be allowed to redeem the earlier valid 
and binding kaiiom effected by Exhibit A 
in opposition to the karnavan. He relies 
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March 20, I 9 2 3 - on tae judgment in Ottaprakal ^tiaza 

Present :—Justice Sir William Ayling, KT., ^ Qharichai Pallikal(l) in which it isstated 
and Mr. Justice Odgers. tiiat only under any special circumstances 

KANNATRAYAPARKUM PUTHULATH ,, - j -- e o inYmnd maintain 


AMIN A UMMA— Defendant NO. 4 

—Appellant 
versus 

anandravan chepiya raya 

RAPPAN NAPPIAR and others— 
Plaintiffs No. 2 and Defendants 

Nos. 2, 3, 6, 8, 9 and Legal Repre¬ 
sentative of Defendant No. 5 

Respondents. 

Malabar Tarwad—K mom granted by Karnavan 
—Anandravans. whether entitled to redeem 

C Th f 0 ananir J avans of a Ma’abar^r^ are 
•ntitied to maintain a suit f 0 t redemption ot a 
kanw granted by their karnavan on proof of 
pecbl drcumtaoces, such as the existence of 
illusion between the karnavan and the katiamdar 
ir prejudice to the tarwad interest by the 

rontiuuauce of the kanom 
Mandoth Vutil Chappan v Puth an purayU 

Ram,. 15 M Cas. 587; : 17 4*°: ''3;«• t. T 118, 
Ottaprakal Thazjthv. Chaiieh i Palhkal, 55 * ll d. 

Cas. 760 : 43 M 393- 3* L - J- 2 ?7; x * 11 
200; (1920) M. W. N. 279; 27 M. b. T. 169. 

distinguished. 

Second appeal against a decree of 
the Coart of the Saboruinate Judge, TJll- 
:berry, in Appeal Suit No. 74 of 1920 pre- 
ferrea against a decree of tne Court of 
t ic District Munsif, Pavoli, ai Original 
Suit No. 704 of 1917. 


mat only under any special - . . 

could the anandravans oi a tarwad maintain 
a suit for redemption of a kanom gran e 
by their karnavan as such a suit would 
amount to an act of interference in 1 
kirnavan's management of tarwad anairs. 

Tne judgment does not define what 
would constitute "very special cir¬ 
cumstances,” nor does that in the un¬ 
reported case, Kathukuttl Haji v. KunJan 
Menon (S. a. No. 959 of 1917), which 
is referred to and followed. But from 
the discussio 1 oi the evidence m 
reported case it may perhaps be interred 
that cod sion between the karnavan 
and the kanomdar or prejudice to M 
tarwad 1 s interest oy the continnance of tne 
kanom woa.d be sufficient. Bo - 

circumstances 'ere alleged in that case 

and found not to bepru'ed. , ^ 

In the P^ot-se it ^u>d o th^t 

Edtnt 6 "r /o -ideration, no part of 
w ich 'wai binding on the tarwad and 

ire Rive to understand ihat t.e fourth 

defendant has - ucc : edf , d to /Ending 
O. the kanomdar unde, the tftrliit bnoieg 

/ x \ ind. Cas. 7 & 1 ; 13 M. 3 3 t 3 * h 
it li W, 200? (1920) M. W. N# 279; 27 L. T. 

169. 
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ktnom, Exhibit A. These facts would be 
sjflu.ent to justify an inference of 
collusion between defendants Nos. i to 4 
and it is clear that 1st defendant having 
executed this improper Othi, Exhibit I, 
was in n) position to maintain a suit on 
behalf of the tar wad for redemption of 
Exhibit A. 

We t.iink tjese circumstances are suffi¬ 
cient to j ustify the grant of the redemption 

decree in favour of plaintiff. 

This appears to be in accordance with the 
decision in Manioth Vectil Chappan v. 
Puthinpurayil Rznu (2). That suit was 
treated by the learned Judge as one by a 
member of a tarwad seeking to recover 
possession of properties mortgaged by bis 
kzrnavan. He was allowed to do so without 
q ie>tion, it being merely proved that the 
kirnzvan had effected another alienation 

not binding on the tarwad . < 

The second appeal is dismissed with 

costs. , ,, , , 

V. N> v. Appeal dismissed 

^2) 15 Ind.Cas.587i 37 M. 4205 13 M. L.T. 118. 


RANGOON HIGH C3'JRT. 

Second Civil AppealNo. 7 0:7 I - ,2T - 

hh-bruiiy -V. iy-d- 
Present: — Mr. Justice MicColl. 

IViA ZVN NYEtN and *thers- 
Plaintifps—Appellants 

versus 

MAUNG KtfAW ZAN and others— 

—DEFE^DA'ITS—respondents 
Civil Procedure Code (Act V of 19 o8 )<> O. 
YY II r i—Partition suit— Appeal—Death of 

one of ‘several respondents- 

Dur ntd the pendency ot an appeal by the piajnt 
iffs in a suit for partition of land'vlnA^s a^oged 
to be in the joint possess on of P art, “-, 

the defend nts-respondents d ed and ms g 

representatives were not brought on • 

Held, that the legal represcutat ves of the 

deceased respondent were necessary p , 

the appea and as the appeal con d not be heard 

in the r absence it had abated in toto. L • > 

Jamnzv. Sarjlt , 52 Ind. Cas. 510 , 6, • • 

1919J 90 P. I,. R. 1919. relied on. - i 
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Lakhmichand Rewachand V. Kachubhai G«- 
labchand, u Ind. Cas. 559; 35 B. 339 ; 1? Bom. 

L. R.517, Chandarsang Versabhai v. Khimabhai 
Raghabhai, 22 B. 718; n Ind. Dec. (n. S.) 1061, 
Joy Gobind Laha v. Monmotha Nath Banerjce, 
33 C. 580, Hem Kunwar v. Amba Prasad, 22 
A. 430; A. W. N. (1900) 13b; 9 Ind. Dec.. (N. S.) 
1324, Bat Full v. Adesang Pahadsang.zG B.203; 

3 Bom. L. R. 736. Alla Bakhsh v. Madho Ram, 

23 A. 22; A. W. N. (1900) 183. Ranga Srinivasa 
Chari v. GnanaPrakasa Mudaliar, 30 M. 67; 2 M. 
L. T. 36. and Mehdi Husain v. Sughra Begam, 25 
A. 206; A. W. N. (1903) 15* distinguished. 

Second appeal against the judgment and 
decree of the District Court, Minbu, passed 
in Civil Appeal No. 75 of 1921, dated the 
29th August 1921. 

Mr. Maung Su, for the Appellants. 

Mr. Dull, for the Respondents. 

JUDGMENT.—The plain tiff s-appellants 
sued for a partition of certain lands which 
they said had descended from their grand¬ 
father, Maung Te Te, and were in the joint 
possession of the defendants and themselves. 
In their first plaint they claimed a third 
share, but as one of the defendants, Maung 
Pu Ton, relinquished his rights, they amend¬ 
ed their plaint and claimed a half. The first 
Court decreed the claim, but the lower 
Appellate Court found that it ^as not 
proved that the lands had descended from 
Maung Te Te and reversed the decree and 
dismissed the suit. The plaintiffs-appel- 
lants appealed to this Court on the 26th 
of November 1921. On the 3rd of May 
1922 it was discovered that the first defend¬ 
ant whose name had been entered in this 
appeal as a respondent had died in August 
1921. Consequently, I passed an order that 
the appeal abated and I fixed the case for 
hearing as against the remaining respond¬ 
ents. It is now urged on behalf of those 
respondents that as the appeal has abated 
as against the first defendant, Maung Kyaw 
Zan, it must abate altogether because 
M.iung Kyaw Zan’s legal representatives 
are necessary parties. A number of rulings 
have been cited, but it is unnecessary to 
refer to more tlian one of them, namely, 
Jimnav.Sarjit (1). for the plaintiffs-appel- 
lauts it is urged that this case is different 
because the plaintiffs-appellants allege 
that the land in suit is in the joint posses¬ 
sion of themselves and the defendants and 

(1) 5: lad. Cas. 510; 67 P. R, 19195 90 P< b. R, 

39 i 9 - 
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it is urged that if the lower appellate 
Court's decree dismissing the suit stands 
good then the plaintiffs-appellants will 
remain in joint possession. The plaint- 
iffs-appellants’ Counsel also has cited 
a number of rulings to which I will refer 
seriatim. 

The first one was Lakhmlchand Rewa - 
chand v. Kachubhai Gulabchand (2). That 
case was a partition suit and the plaintiff 
died after the preliminary decree and before 
partition had been effected. More than six 
months after his death his legal 
representative applied for a commission 
to effect partition and his application was 
dismissed on the ground that the suit had 
abated before the. application was made. 
Scott, C. J., said, it is obvious that in a 
partition suit all the parties should be before 
the Court. The suit has actually reached 
the stage of a commission to divide the 
property and the applicant is a sharer. 
Nothng in the Code limits or affects the 
inherent power of the Court to make such 
orders as may be necessary for the ends of 
justice and, under O. I, r. 10, the Court 
may at any stage of the proceedings order 
that the name of any person whose pre¬ 
sence may be necessary in order to enable 
the Court effectually and completely to 
adjudicate upon and settle all the ques¬ 
tions involved in the suitbe added. "Accord¬ 
ingly, the legal representative was added 
as a defendant on the footing that he was 
bound by all the proceedings up to date." 

I think there is a considerable difference 
between that case and the present one. In 
that case there was a decree for partition 
and that decree affected the defendants 
inter se and the defendants had a right 
to ask that the suit might proceed. In 
the present case there has been no adju¬ 
dication as between the defendants. The 
suit has been dismissed altogether. 

'L'he next case cited is Chandarsang Versa * 
bhai v. Khimabhai Raghabhai (3). In that 
case the appeal had * been dismissed 
apparently because one of the appellants 
had iied and no order directing the suit 
to abate as against the defendant who 
had died was made. The High Court held 

ifl) 11 lud.Cas. 559; 35 i*. 3931 *3 Bom. L. ft, 
5 J 7 . 

(j) 22 B. 718; 11 Iud. Dec. (n. s.) 1061. 
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that the lower Appellate Court ought to 
have ordered the appeal to abate so far as 
the appellant who had died was concerned, 
and to have proceeded with the hearing 
so far as the remaining appellants were 
concerned, and, so far as the death of 
one of the respondents was concerned, 
that the lower Appellate Court ought to 
have proceeded under the provisions of 
section 368 of the Civil Procedure Coce 
then in force and to have either declared 
that the appeal had abated as to him and 
proceeded against the rest of the respondents 
or else to have directed that the legal re¬ 
presentatives should be placed upon the 
record. That case, therefore, does not 
help. 

The next case s Joy Gobind Laha v. 
Monmotha Nath Banerjee (4). It was held 

that, where the liability of the defendants 
is joint and several and on appeal on the 
death of one of the defendants his legal 
representatives are not substituted in his 
place, the appeal abates only so far as 
the deceased defendant is concerned. Mitra 
and Geidt, JJ., said: “Our attention has 
been drawn to the case of Hem Kunwaf v. 
Amba Prasad (5) which is one of the rulings 
cited by Mr. Dutt for tjie respondents as 
showing that f one of the defendants died 
and that no attempt was made to get 
his heirs substituted on the record, the 
appeal should abate. But that was a suit 
for possession of land and it does not appear 

that the interest of the several delendants 

could be discriminated. The liability . of 
the defendants was not in that case joint 
and several as in the present case. 

The next is Bai Full v.Adesang Pahad- 

sing (6). In that case two of the respond¬ 
ents in an appeal in the District Court died 
pending the appeal and their legal represen¬ 
tatives were not brought on the record. 
The Appellate Court ordered the appeal to 
abate as against all the respondents. 

It was held that the appeal should 
abate only as against the respondents 
who had died but as against the 
remaining respondents it should pro- 


(5) 22 A. A. W. N. (1908) 136; 9 lad. Dec; 

S .) 1324. _ 

(6 , 26 B. 2031 3 Bom. It. R. 730 . 
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ceed. The suit was one for a share of 
an estate decreed by Will. Apparently, the 
lower Appellate Court did not go into the 
question whether the right to appeal against 
the remaining respondents survived or not, 
all that the High Court ordered to be done 
was that this point should be considered. 
Crowe, J., said: ** The proper course, 
following the decision in Chandarsang 
Versabhai v. Khimabhai Raghabhai 
(3)* would appear to be to have 
declared that tie appeal had abated as 
far as the second and fifth respondents are 
concerned and to have proceeded to hear 
the appeal on the merits as against the other 
respondents. It may be that at the bear¬ 
ing it will be found that the appeal did 
not survive against the remaining 
respondents, in which event the Asistant 
Judge will deal with it accordingly/’ 

Alla Bakhsh v. Madho Ram (7) was a 
suit under section 283 of the Code of 1882. 
In thatcase, pending the appeal to the High 
Court, two of the defendants-respondents 
died and their legal representatives were 
not placed on the record. It was held 
that the appeal did not abate. In that 
case the respondents who died were 
purely formal parties. 

Renga Srinivasa Chari v. Gnanaprakasa 
Muiallar (81 was a very similar case. 
Mehdl Husain v. Sughra Begam (9) was 
a case in which a surety died. Obviously, 
the abatement of a suit as against the surety 
would not mean abatement of the suit 
as against the principal. In the present 
case the question is, whether the decree of 
the lower Appellate Court can be reversed, 
that is to say, whether theplaintiffs-appel- 
lants can be given any relief without Maung 
Kyaw Zan’s legal representatives being 
parties. The contesting defendants all alleg¬ 
ed that the land belonged solely to Mating 
Kyaw Zan and was in his possession. The 
dismissal of the suit is not, of course,the 
equivalent to a finding in Maung Kyaw 
Zan's favour on that point. What the 
lower Appellate Court found was that the 
plaintiff-appellant had failed to prove that 
thelanu had descended from Maung Te To 
and that he was entitled to a share of it. 

t 7 > 23 A. 225 A. W.N. (1900) 183. 

(8) 30 M. 65; aM.hT.36. 

(9) 2S A, 2 oA{A f W,N, (2903) 151 


As the appeal has abated as against 
Maung Kyaw Zan, his legal represen¬ 
tatives must be entitled to remain in 
possession of whatever land was in his 
possession. What the plaintiffs-appellants 
are apparently claiming now is that 
they have a right to a share in some 
land which they say is in the posses¬ 
sion of the other defendants-respondents 
on the ground that ^ that land and 
the land in the possession of Maung Kyaw 
Zan’s legal representatives are joint un¬ 
divided ancestral property. But the other 
defendants-respondents, if they are in pos¬ 
session of any of the land in suit, must 
be er titled to have the whole of the land 
brought into hotchpot. It may be that 
they are in possession of their rightful 
share of the total. Why should they be 
compelled to give up a portion of that to 
the plaintiffs-appellants because they were 
not sufficiently diligent to bring Maung 
Kyaw Zan’s legal representatives on to 
the record within the proper time ? As 
the land in possesion of Maung Kyaw Zan’s 
legal representatives cannot be brought 
into hotchpot, I am of opinion that the 
appeal must abate altogether and I accord¬ 
ingly dismiss the appeal with costs, 
z. k. Appeal dismissed. 


MADRAS HIGH COURT. 

Oricinal Side Appeal No. 53 of 1922. 

April 23, 1923. 

Present /—Sir Walter Schwabe, Kt., 
Chitf Justice, ru d Mr. Justice Krircsim 

SURJIMULL MURLIDHAR CHANDICK 
—Plaintiff—Appellant 

versus 

AN ANT A LAL DAMANI and another- 
Defenpants—Respondents. 

stamp Act (II of 1899). Seh. I, Art. 1—State- 
inert of account whether acknowledgment-* 

Intention. 

In considering whether a document is an “ac¬ 
knowledgment " within the meaning of Art. 1 
oi Schedule I to the Stamp Act, the Court has 
to apply its mind to the question—looking at the 
document and the surrounding circumstances— 
as to what the intention wa 9 with which the dccu. 
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ment was given, that is to say, whether it was wlucn I. to been sent for, and given it to 

meant to be a hare acknowledgment and a \ • t 1 • tiff's mntl fr -nr! oro- 

ptomise to pay to be used in evidence against •_**»;*» Jte, r..e pL.l s mother, *n0 pro 

41 • A ^ - -1- - i-t— ~ I ^ rnttio r>lVl Pf 


the giver, or whether it was given for some other 
dominant purpose, [p. 1031. cols. 1 & 2.] 

Where a document, while supplying evidence 
of a debt, contains other entries from which it 
is right to deduce that the intention was to arrive 
at a statement of account or to put on record 
payments ou either 9ide, the intention to be in¬ 
ferred from the document, although it contains 
a balancing item in the end, is not to supply evi¬ 
dence to the creditor, [p. 1030, col. 2.) 

ByojendtY Coomar v. Bromomoye Chowdhrani, 
4 C. 8851 3 C. L. R. 52°; 2 Shome L. R. 177 : * 
Ind. Dec. (N. S.) 560, Brojo Gobind Shaha 

v. Goluch Chundet Shaha, 9 C. 127, 4 Ind. Dec, 
(M, s.) 737, Nund Kumar Shaha v. Shurnomoyi, 
15 C. 162; 7 Ind. Dec. (N. s.) 692 and Amina 
Dat Vyas v. Nityanund Singh, 30 C. 687, relied 

Sitayam v. Ram Prosad, 22 Ind. Cas. 858; 19 
C b. J. 871 18 C. W. N. 697. Muljt Lai a v. Lxnsu 
Mahaji, 21 B, 2015 Chittv^s S. C. C. R. 4^2. rr 
Ind. Dec. (N. 8.) 136 and Ramaswami Aiyar y. 
Gnanamani Nachiar, 37 Ind - Cas. 984; 31 M. 
b. J. 8511 (1917) M. W. N. 1211 5 1 <. W. 279, referred 

Aopenl from the judgment of 
Mr/ Justice Phillips, dated the 28th 
February 1922, passed in the exercise 
of the Ordinary Original Civil Jurisdiction 
of this Court, in Civil Suit No. 824 of 1920. 

Messrs. T . R . Ramachandra Iyer and 
K, V. Sesha Iyengar , for the Appellant. 

Messrs. T, R. Venkatarama Sasfry and 
K. Jagannada Iyer , for the Respondents. 

JUDGMENT. -This is an appeal from a 
decision of Phillips, J., deciding a case 
on the ground that a document acknow¬ 
ledging a debt was not admissible in evi¬ 
dence. The document is called a Roka . 
It shows credit entries and the 
balance due at the last account and 
interest thereon upto date, and debit 
entries of the amount paid off and 

a balancing item of Rs. 4 > 397 ' I2 ' 3 > 
and then the words “balance payable 
up to Kariik Sidh 1st of Samb'it 1974.that 
is 15th November 1917) Rs. 4 » 397" I2 "3 
and the signature of the defendant. 
The circumstances under which that docu¬ 
ment came into existence are clear from 
the correspondence, and I do not think 
that any evidence could be adduced which 
would give the Court any further assist¬ 
ance than is obtained from the corres¬ 
pondence. A letter, Exhibit B, was pro¬ 
duced from the defendant stating that he 
had taken down the statement of account 


* - 4 . - # - 7 K 

misi ig o \ Coming to M-.uras that he would 
prepare a fresh statement of account and' 
give it to the plaintiff. When he came' 
to M.drr.s, in pursuance of that promise, 
the Roka Was sent. The question is whether 
or not that is an acknowledgment within 
the definition of “ acknowledgment” in 
the Stamp Act, for if it is, it has to be stamp¬ 
ed, and if it is not stamped, it cannot be 
admitte i in evidence end in such a ci’se 
the Legislature hasth- vghtfitto impose 
whatto u ymisid is an appalling penalty 
o the plaintiff losing his claim iltogether; 
because there is no penalty provided by 
the paym-nt of which to Government, 
the document can be admitted. Perhaps, 
in vi. w of the seriousness of this provision, 
the draftsman of the Schedule has so 
worded it thatit hasleftmany loopholes, 
and has given rise to a conflict of judicial 
opinion when it comes to interpretation. 
The words are, "‘ acknowledgment of a debt 
exceeding Rs. 20 in amount or value,written 
orsig ed by, or on behalf of a debtor ;n 
order to supply ev dence of s. ch debt." 
The first que,tion that arises is whether 
any particuar document is given to 
supply evidence of the debt.. It is quite 
clear to my mind on the authorities that the 
question is whether it is given with the 
dominantintei t to supply evidence of the 
debt and it has been held that, where the 
document eontaii s other entries fre m which 
it is right to deduce that tie intention 
is to auive at a statemei t of accouni. oi 
to put on record payn ents on either side, 
the intention to be inferred from the send¬ 
ing of the document, all hough it contains 
a balanci 1 g item at the end, is not to supply 
evidence to the creditor, Brojender Coornaf 
v. Bromomoye Chowdhrani (i) . Brojc Gohnd 

Shaha v. Goluck Chunder Shaha (2) Nuiid 

Kumar Shaha v. Shurnomoyi (3 and Amt-tea 
Dat Vyas v. Nitvanuud Singh (4) are all 
irsatauces of this. Cases quoted to the 
contrary are Sitaram v. Ram Prosad Ram 


(1) 

177 : 2 

( 2 ) 

( 3 ) 

( 4 ) 


4 C 885: 3 C. L. R. 5201 2 Shome L. R. 
Ind. Dec. (N. S.) 560- 
o C. 127:4 Tn< h Dec. ( N * s *) P 7 ' 

15 c. 162; 7 Ind. Dec. (N, S.) 692. 

30 .. - l - 
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(5) and Mu l ji Laid v. Lingtt Makaji (6). In 
those two cases there was something quite 
different from the other cases and from 
this case. There, there v as r.othjrg but an 
acknowledgment of debt. In both those 
cases the words amounted to giving the 
figure, and the statement was that account 
having been taken, the balance due w'as 
so much, and I can understand the view 
in those cases that there was merely sending 
an acknowledgment of debt for the purpose 
of g ving the other party an acknowledg¬ 
ment for use in evidence. The matter also^ 
came before this Court in Rainaswami 
Aiyar v .Gnanamani Nachiar (7). There, 
there was a somewhat complicated docu¬ 
ment containing a statement of the balance 
due by a zemindar to his agent and an 
acknowledgment by the zemindar that he 
had examined the account and found it 
correct, and releasing the agent from all 
claims against him. It was held by Abdur 
Rahim, Offg. C. J., first, that that was 
an acknowledgment within tl:e meaning 
of the Stamp Act and, secondly, that it 
was a release, and being a release, it ccu'r; 
not be looked upon as a document which 
was inadmissible though lookc-d upon as 
an acknowledgment it would be inacm'ssi- 
b!e. With that part of the judgment 
Phillips, J., did no tagree, because he did 
not think that it amounted to a release. 
He did, however, think that it am c m l<c. 
to an acknowledgment, but sa d t] al M 
did not matter in that case, because whe¬ 
ther the document was admitted c-r rot, 
it did not affect the merits of the case. 
It follows that this point in that case was 
not necessary for the decision. It seen s 
to be in direct conflict with seme of the 
cases in Calcutta quoted above, ai d, s] cak¬ 
ing for myself, so far as it relates to 
, acknowledgment I do not agree with 
■ it. That' being the state of the 


a promise to pay to be used in eviderce 
against the sender, or was it sent. for son:e 
other dominant puipose ? In my judgment; 
the answer must be that it was given with 
the intention that it was to be a slate-, 
inert of account as between the parties•- 
—containing entries of payments by 
the dele; dart as well as a state¬ 
ment of debts due frern him, ai c a^o a 
statement of the calculate n of interest 
which the defendant admitted that he. 
was under a liability to pay. In these 
circumstances, in my judgment, the docu¬ 
ment is not an acknowledgment and ought 
to have been admitted. 

The question is also raised whether or 
notit comes within the other exceptions 
in the Article,in that it contains a premise 
to pay the debt and a stipulation to pay 
interest. These two questions seem to be 
difficult and interesting ; but in the view 
I take of the first point, it is not recessary 
io consider them. In my opinion, this’ 
judgment is wrong ar.d must be set aside 

It is suggested that we should direct 
a new trial of this issue of limitation. If I 
were satisfied that there would be anything 
to gain by such a course, I should order 
a new trial. But in this case I am not 
so satisfied, and I am clear that ai y evidence 
of intention given at this stage could not 
be of the least assistance to the Court. 
I think ore has in the letter referred to 
and in the document itself so much to show 
that it is not a mere acknowledgment 
given with the intention of supplying 
evidence cf the debt to the other side, 
that any amount of verbal evidence adduced 
would not affect the proper interpretation 
of the document. 

This appeal must be allowed and the 
case must go bat k to the Original S de for 
d sposal on Issues Nos. 2, 4 and 5 and the 
additional issues if the Court thinks it 


, authorities, the Court has to apply 
its mind to the questions—lcckirg at 
the document and the surrounding circnm* 
.stances—what was the intention wtl 
which that document was given ; was tl ai 
meant to be a bare acknowledgment arc! 

(5) 22 Ind. Cas. 8581 19 C. h. J. 87J 18 C. W, 
N. 697. 

(6) 2i B. 2011 Cliitty's S. C. C. R. 4821 11 
Ind. Dec. (N. S.) 136. 

(7) 37 Ind. Cas. 9841 31 M. b. J. 8511 (igry) 

' M. W, N. 121 j 5 I#. W. 279 , 


necessary. 

The costs cf this appeal must be paid 
bv the respui de; Is ai d 11 e costs of the 
fi*‘-ttrial,s a ve insofar r. s the first de fen dan t 
lias been deprived of them, will abide the 
result of the second. The Court-fee paid 
on the appeal memorandum will be refunded 
to the appellant on application. The memo¬ 


randum of o 1 


sections is disnus.-e 



v. N. V. 


Appeal a tinted; 
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CALCUTTA HIGH COURT. 

Appear from Appelate decree No. 652 

OF I92I. 

March 20, 1923. 

Present; —Mr. Justice C. C. Ghose and Mr. 

Justice Panton. 

ABINASH CHANDRA ROY AND 

another—Plaintiffs-—-/ippeixants 

versus 

KULCHAND CHAUDHURI— and others 
—Defendants—Respondents. 
Joinder of parties—Rent suit against some of 
several heirs of tenant, whether maintainable. 

On the death of one of several joint tenants 
leaving a number of heirs, no question can arise 
as to whether the liability of the heirs for the 
payment of rent is joint or several, because the 
bundle of rights and liabilities which was in the 
deceased, 19, by operation of law, transferred to 
a number of parceners who constitute In law 
one heir. [n. 1033, col. 1.] . 

Ahinsa vibi v. Abdul Kader Saheb, 25 M. 26 
at p. 35, relied on. 

A suit to recover rent against some only of the 
heirs of a deceased joint tenant is bad for non¬ 
joinder of necessary partiee. [p. 1033, col 1. ] 
.appeal against a decree of the District 
Judge, Birbhtuu, dated the 7th Dec ember 
1920, affirming that of the Munsif, 
Dubrajpur, dated January 28, 1920. 

Babu Pyarl Mohan Chaiterjce, for the 


to the suit, and accordingly dismissed the 
suit, holding that it was bad for defect of 
parties. 

The plaintiffs appealed to the learned 
District Judge of Birbhum, tl e appeal 
being numbered No. 19 of 1920. The lower 
Appellate Court observed as follows:— 

Then, as regards the facts of the individual 
cases under consideration, I find it is not 
the plaintiff’s case that there are other 
heirs, nor is it a fact that they sued some 
but gave up others. Heir standpoint 
is that they have sued these wlc rre in 
actual tnjop^mentof the suitk nc s i n< they 
are no’ aware of others in similar pos ticn. 
Now, one of the gi icing \ lincip’es in ah tl e 
cases referred to is, if a decree fox rent le 
passed, it may act as res judicata and bind 
absent parties. There can be no such 
danger when a money-decree is passed. 
Whether the decree passed is under section 
43 of the Contract Act or whether that sec¬ 
tion should be interpreted as strictly as it 
had been are points which are not strictly 
relevant. In the proved facts of the cases 
and the state of the law I have no doubt 
the orders passed are substantially sound 
and I am not inclined to interfere with 


Appellant. 4 them/’ 

Babu Bankim Chandra Mukherjee, for On behalf of the appellants it had teen 
the Respondent. contended before us that, having regard 

to the view which was taken by the lower 
JUDGMENT.— The plaintiffs are the Appellate Court, a decree for money against 
appellants before us and the facts, which the defendants ought, at any rate, to have 
have given rise to this appeal, are, shortly been made by the lower Appellate Court 
stated, as follows:— and, secondly, that it should have teeu 

The plaintilis, who are the landlords, held that the defendants were jointly 
instituted a suit, being vSuit No. 984 of 1919* and severally liable for the arrears of rents 
in the Court of the Munsif at Dubrajpur ^ ue j n re spect of the said jote and tl at 
for recovery of arrears of rent for the years accordingly tl.e suit was net liable tc be 
1322 to 1325 B. S. The jote, in respect defeated by reason of nen-joinder of the 
of which the arrears of rent were claimed, other heirs of the parties referred to above, 
stood iu the names of two persons named The contention on behalf of the appellants t 

Miran and Bishrm Chaudhuri. The parties, therefore, really amounts to this, namely* 
who were made defendants in the suit, where a tenancy is created in favour ot wo 
contended that all the heirs of the said persons jointly, each of them is. jointly, 
two recorded tenants had not been made an d severally liable for the entire rent, 
defendants and accordingly the suit was froxv, so far as this broad prop osition is. 
incompetent. concerned, there is, as has been pointed 

The Court of first instance found that oU t in the case of Kas) i Kinki r Seh v. # 
all the heirs of the said two recorded tenants Satyendra Nath Bhadro (1), considerable 
were in possession of the jote and that a son 
of Risbnu Chaudhuri and the heirs of other 

sons of Blshnu Chaudhuri and the heirs of (x) 7 ind. Cas. 8401 15 C. W. N. 1911 %2 C. r» 

Miran Chaudhuri had cot been made parties J. 642. 
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diversity of judicial opinion. It has been 
observed in several cases that, in order to 
determine whether the liability is joint 
or several in matters of this description, 
the intention of the parties to the contract 
should be ascertained independently of the 
rule laid down in section 43 of the Indian 
Contract Act. On the other hand, it has 
been broadly stated in other cases that the 
landlord may maintain a suit for rent 
against any number of several joint 
tenants. 

It is unnecessary for us, on the facts 
found by the learned Munsif in this caie, 
to attempt to reconcile the two views 
referred to above. We think, the present 
case may be disposed of c n tl e si < it \ ret rc 
that, assuming that ene cf several jc ini 
tenants is liable for the whole rent, on the 
death of one of such joint tenrnts leaving 
a number of heirs, no question can possibly 
arise as to whether the liability was joint 
or several, because the bundle of rights 
and liabilities which was in one such joint 
tenant is, by operation of law, trensferrcc 
to a number of parceners wlc, ?s 1 beers 
observed in Ahinsa Bibi v. Abdul Kader 
Saheb (2), constitute in law one heir. Now 
in this case, having regard to the facts 
found by the learned Munsif which have been 
referred to above and which need not be 
repeated here, and bearing in mind the above 
principle, it is impossibe foi us to hold 
that the suit was rightly constituted. 

In this view of the matter the appeal 
fails and must be dismissed with costs. 

z. k. Appeal dismissed. 

(2) 25 M. 26 at p. 35. 
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PATNA HIGH COURT. 

Appeals from Appellate Orders 
N os. 137 & 188 of 1922 
With Civil, Revision Nos. 209 & 210 

of 1922. 

May 29, 1923. 

Present: —Sir Dawson Miller, Ki\, Chief 
Justice, and Mr. Justice Kulwant Sahay. 

In’ Appeal No. 188 of 1922 & C. R. 

No. 209 of 1922. 

BANWARI RAI— Judgment-Debtor 

—P ETITIO NE R —A P P ELL A N T 

versus 

CHETJiRU LAD RAI— Judgment* 
Debtor—Opposite Party—Respondent. 

Civil Procedure Code (Acl V of 1908), s. 99, 
O. 111 , r. 4— Rules as to vakal tnamahs, inter • 
pretation of —Vakalatnamali signed by person 
other than litigant, when proper. 

The rules as to Vakalatnamahs are more or less 
strict and they are made, no doubt, with a view 
to prevent fraud. But at the same time when it 
is clearly proved that no fraud has been committed 
and that what has been done has been done with 
full kuowledge'and acquiescence of the party him¬ 
self, it was never intended by these rules where 
some mere formal matter has not been complied 
with or where there has been some irregularity 
in presenting the case before the Court and where 
such formality or irregularity in no way affects 
the merits of the case that that should be taken 
as a matter of vital importance and it was for 
this very reason that section 99 of the Civil Pro¬ 
cedure Code was passed. 

Where an application by one B. to 
set aside a sale in execution on the ground of 
fraud and material irregualrity in conducting the 
sale was filed by a Pleader who was engaged 
not by 13 . himself but by one T. whom lie had 
instructed to do so and who had signed the 
Vakalatnamah on behalf of B: 

Held, (1 ) that the authority given to T. to file the 
petition must be taken to include the authority 
to instruct a Pleader; [p. 1036 col. 1.] 

(2) that the irregularity iu this case was a 
trivial one and was covered by section 99 of the 
Civil Procedure Code. [p. 1036, col. 2.] 

Appe.' 1 from an order of the District 
Judge, Bhagidpore, dated the 16th March 
1922, reversing that of the Munsif, 
Banka, d;. ted the 30th July 1921. 

Messrs. S. P. Sen, Jaffar Imam and Nlrsu 
Narayan Slnha, for the Petitioner, 
Appellant. 

Mr. Naresh Chandra Slnha, for the Oppo¬ 
site Party. Respondent. 

JUDGMENT. 

Dawson Miller, C. J.--These two up- 
p;*a!s are brought from two decisions of 
the District Judge o f Bhagalpore, revers¬ 
ing an order of the Munsif setting aside 
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a sale. The facts which give rise to the 
present dispute may be shortly stated. 

The Banaili Raj are the proprietors of 
an estate named Kharana. Held under 
them is a ghatwali tenure belonging to 
Chatu Lai Rai and Banwari Rai, the former 
having a twelve-annas interest in the ghat¬ 
wali tenure and the latter a four-annas 
interest. The landlords, in the year 1920, 
obtained a decree for rent against their 
tenants and, in August of that year, applied 
for execution of the decree by a sale 
of the tenure. On the 27th of December 
the property having been previously at¬ 
tached and a sale proclamation issued, 
the tenure was sold for a sum of Rs. 1,451 
and purchased by one Satisli Chandra 
Rai, a grandson of Cliatru Lai Rai, one of 
the judgment-debtors. Subsequently, on 
the 12th of February 1921, an order for 
delivery of possession to the purchaser 
was given. On the 14th March 1921 Banwari 
Rai, one of the judgment-debtors, applied 
to set aside the sale alleging that he had 
only a few days earlier come to know of 
the sale. His application, which was headed 
as an application under O. XXI, r. 9 °» 
sought to have the sale set asice both 
on the ground of material irregularity a no 
fraud in publishing and conducting the 
sale, and on the ground that the tenure 
had been purchased by one of the judgment- 
debtors himself and, therefore, uncer tl.e 
provisions of section 173 of the Bengal 
Tenancy Act, it was competent to the 
Court in such a case to set asice the sale 

on the ground. . . 

It would appear that there is some dis¬ 
pute or antagonistic feeling between 
Binwari Rai and his fellow-tenant Chatru 
Lai Rai, and the suggestion made sup¬ 
ported by evidence before the Munsif, vvas 
that Chatru Lai Rai in collusion with the 
decree-holders or persons acting on their 
behalf, had suppressed the service of 
notices; had got the sale brought about 
i n the absence of any notice to the other 
judgment-debtor, Banwari Rai, and had 
in fact purchased the property himself 
through his grandson Satisli Chandra Rai. 
That "was the allegation upon which the 
application for setting aside the sale was 
mainly based. The learned Munsif who 
heard the application came to the conclu¬ 
sion that there had been fraud and material 
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irregularities in the publication and con¬ 
duct of the sale, and that Banwari Rai, 
one of the judgment-debtors, had suffered 
material injury thereby, the property hav¬ 
ing been sold for considerably less than its 

worth. He accordingly set aside the sale 
both on the ground of fraud ana material 
irregualrity, and on the ground that the 
property had been purchased by the 
other judgment-debtor, Cliatru Lai Rai, 

through his grandson. 

From that decision there were two 
appeals to the District Judge, one by the 
decree-holders and the other by Satisli 
Chandra Rai, the purchaser. The learned 
Judge, without going into the merits 
of the case, in consequence of a point 
which was taken before him in appeal, 
remanded the case to the Munsif in order 
that he might come to a conclusion upon 
certain issues which had not been put 
forward. The point which was raised before 

thelearned District Judge was, that the ap- 

plication for setting aside the sale present- 
ed on the 14th March 1921 had been pre- 
sented by a Pleader whose Vakalatnaman 
had not been properly signed inaccord- 
ance with the provisions of the Civil Pro- 
cedure Code, and that, therefore, there 
was no proper application bef o le the Coutt 
for setting aside the sale, and the Munsif 
had no jurisdiction to act in the matter 
It appeared that Banwari Rai, when 
he first received some information that 
the property had been sold, was not very 
certain as to whether it was true M W 
and thereupon he instructed one Tilakdhan 
Rai, his nephew, to proceed to Bania 
and find out for a fact whether tiie sale 
had really taken place, and instructed 
him that, if the sale had taken place then 

to file a petition for setting it aside. Tilak 
dliarf having arrived ^ Banka and having 

t Ten ^ 

Sdf “under tl^Ridest' the Civil Pro- 

in or to any Court, required °r authorised 
by law to be made or done b > - a 
in such Court, may, except where other 
wise express)y provided by any law tor 
f. e time being in force, be made or den 

by the party in person, or by his rec g 
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nised agent, or by a Pleader duly appointed 
to act on his behalf.” Now, Tilakabari 
was not a party within the meaning oi 
that rule, nor was he the recognised agent 
of the party, because, by r. 2 of the same 
Order, the recognised agents by whom 
appearatice and applications may be made 
• are persons holding power s-of-attorney 
authorising them to make_ such appli¬ 
cations and persons carrying on trade 
or business for and in the names of 
parties not resident within the local 
limits of the jnrisciction of the 
Court within which the appearance or 
application is made. The only other way, 
therefore, of properly presenting the appli¬ 
cation for setting asiue the sale was to 
engage a Pleader for that purpose. Tilak- 
diari accordingly engaged a Pieacer to 
act on behaf of his uncle Ban wan Rai. 
He signed the Vakalahtamah in the name 
of Banwari Rai, by the pen of ^ Tilakchan 
Rai, and, acting upon the instructions 
given the Pleader duly filed the applica¬ 
tion to set aside the sale. As already 
stated, no objection to this was taken be¬ 
fore the learned Munsif. The question 
was raised for the first time when tie 
matter came on appeal before the learned 
District Judge that the Vakalatnamah was 
not properly executed by or on behalf 
of Banwari Rai and, therefore, the ap¬ 
pointment of the Pleader was bad and the 
Court had no jurisdiction to hear the applica¬ 
tion, and r. 4 of O. Ill, Civil Procedure 
Code, is relied upon. That ruie provu cs 
that/ "the appointment of a Pleader to 
make or do any appearance, application 
or act for any person shall be in writing, 
and shall be signed by such person or by 
his recognised agent or by some other 
person duly authorised by power-of-attoruey 
to vet in his beln.lf.” It is contended, 
and'not disputed, that Til.kdlu.ri was 
not the recognised nge.T, l.or was l.e a 
person duly authorised by pow'er-of-attorney 

to act in the nutter; but it is contended 
on behalf of the appellant that the I aka (h - 
namah was, in the circumstances which 
have been proved, signed by the prrtv 
himselt, or, at all events, that the circuni- 
stances were such tin t it must be- t - ken 
to hive been signed bv him. P.v-m if 
there were some irrci iT rity i: the efctiI 1 
execution of the VakiilataatHaJi, it was 
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merely such an irregularity as did net 
in any way go to the merits of the case 
and it was one which came within the pio- 
visions of section 99 of the Civil Pioccduie 
Code, and the order of the learned 
Munsif ought not to he set aside on that 
ground. The learned Munsif, after the 
case was remanded to him to consider 
this question and to take evidence upon 
it, had the parties before him, anc Banwari 
R.-i and Tih.kdhari gave evidence. The 
evidence of Banwari Rai, which the Munsif 
accepted, was to this effect that he asked 
his nephew to go to Banka, as I have al¬ 
ready stated, and make enquiries, and 
if the s -le had been held then to file a 
petition for setting it aside. In these cir- 
camstances, the learned Munsif considered 
that the Vakalainamah was a proper one 
and binding and that, in any event, if 
there was c .n irregularity then it was not 
such an irregularity as went to the merits 
of the case and came within the purview 
of section 99 of the Code and ought not 
to be treated as sufficient to permit of 
the s ile being set aside. The learned Dis¬ 
trict Judge on appeal, on the ether hand, 
cmie to the conclusion that the provi¬ 
sions of the Civil Procedure Code were 
imperative, and as they had not been 
complied with there was no proper 
presentation of the petition in the 
Execution Court. He, therefore, set 
aside the order of the learned Munsif, 
the effect of which had been to set aside 
the sale, with the result that the sale in 
fact became valid. From that decision 
in both the appeals Banwari Rai, the 
judgment-debtor, has appealed to this 
Court. 

A preliminary point was taken that 
no appeal lay to this Court, but that was 
not persisted in and was abandoned, as 
it was realised that in one or other of these 
cases, at all events, an appeal would lie. 

It is quite true that, under O. Ill, r. 4, 
a Vakalatnamak must be signed either 
by the party himself or by his recognised 
agent or some other person duly authorised 
by power-of-attorney to act on bis behalf. 
The circumstances show that it was not 
literally signed by bin), although it was 
sig ted by his name, and I have no hesita- 
tio 1 i 1 coming to the conclusion, upon 
the facts found and accepted by the learned 
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District Judge, that lilakdhari was au¬ 
thorised to sign the Vakalatnatnah in¬ 
structing the Pleader, because he was au¬ 
thorised to file an application in order 
to have the sale set aside. He could not 
file the application himself, the only way 
in which he could put it before the Court 
was by instructing a Pleader, and, therefore, 
it must be taken that the authority given 
to him to file the petition included the 
authority to instruct a Pleader. Banwari 
Rai from the start has always accepted 
the authority given to his Pleader to file 
a petition and has never, from the first* 
challenged it: in fact, when he was called 
as a witness before the Munsif he oftereci 
there and then to sign the Vakalatnatnah 
in order to cure the defect, although the 
Munsif thought at that time that he had no 
power to allow' him to do so, as the case had 
been seat b..ck to him on remand merely to 
come to certain findings after taking evi¬ 
dence. There can be no doubt whatever 
in mv mind that what was done by Tilak- 
ah<ri in this cose was done with the full 
knowledge and acquiescence and under 
the instructions of Banwari Rai who has 
accepted it and acted upon it. It is true, 
as I have alieady said, that the Vakalat- 
namah which had on it Banwari s name 
was not in fact signed by that person, 
but it seems to me from the facts of this 
case that irregularity was clearly one 
which comes within the purview of sec¬ 
tion 99 of the Civil Procedure Code. The 
rules with regard to entering appearance 
and filing applications and with regain 
to tlie appointment of Pleaders for the. 
purposes are, no doubt, salutory rules and 
certain formalities have to be performed. 
The rules are more or less strict and tlie\ 
are made, no doubt, with a view to prevent 
fraud. But, at the same time, when it 
is clearly proved tint no fraud has been 
committed and that what has been 
done with full knowledge and acquiescence 
of the party himself, I do not think that it 

was ever intended by these rules, where 
some mere formal matter has not been 
complied with or where there has been 
some irregularity such as in the present 
case in presenting the case before the Court, 
and where such formality or irregularity 
in no way affects the merits of the case 
that that would be taken as a matter oi 


GASES. „ s [1923 

vital importance, and it seems to me that 
it was for this very reason that section 99 of 
the Civil Procedure Code was passed. I have 
no hesitation in coming to the conclusion 
that in this case the irregularity was a 
trivial one, and as regards the actual facts 
of the case was one within the meaning 
of section 99 and that the learned 
District Judge ought not to have allowed 
it to affect his judgment in this case. 

The result is, that his order will be set 
aside, the case will be referred back to the 
learned District judge to come to a con¬ 
clusion upon the facts which up to the 
present have not been considered by 
him. 

There are two appeals in this case and 
two aoplic itions in revision as the parties 
apparently were uncertain as to the rigf t 
of appeal. Appeal No. 137 . is an apP*? 1 
from the decision of the District Judge in 
c ie . > .1 presented by the decree-holders 

and Civil Revision No. 2io is a revision 
application in that appeal. Appeal No. 18S 
is an appea 1 from the decision of the District 
Judge in the case in which the auction- 
par chaser was the appellant before him 
and Civil Revision No. 209 is a revision 
application in that appeal. It is only 
necessary that one of these appeals should 
go back for hearing that is Appeal No. I 37 « 
With regard to the other appeal,that is 
to say the appeal in the case in which the 
auction-purchaser was the appellant be¬ 
fore the District Judge, Appeal No. 188, 
it seems clear that there was no appeal 
on his behalf from the decision of the Munsif 

to the District Judge but as thereis a civil 

revision application asking that the de¬ 
cision of the District Judge should be 
set aside on the ground that he had no 
jurisdiction to hear that appeal, we think 
that that application should he grant- 

ed, 

The appellant is entitled to his costs 
against the respondents who have appeared 

in Appeal No. 137 and Civil Revision No. 
209. With regard to the other appeal, 
that is to say. Appeal No. 188 and Civil 
Revision No. 210 there will be no order 
as to costs in this Court. 

Kolwan* Sahay* J.—* asree. 

Order aacordingly . 

Mi D. J. & K. s. D. 
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RANGOON HIGH COURT. 

First Civil, Appeal No. 335 os 1922. 

March 13, 1923. 

Present:— Mr. Justice Keald and 
Mr. Justice Lentiagne. 

Ma BUN MB and others— 
Appellants 
versus 

MA KIN and others—Respondents. 

Buddhist Law—-Marriage—Several wives — 
Part of property put in name of one wife , effect of 
— Divorce . 

Marriage among Buddhists, even in Burma, 
is ordinarily a permanent bond, which subsists 
until it is broken, and the burden of proving that 
it has been broken lies on the person alleging it. 
[p. 1037, col. 2.] 

Thein Pe v. U Pet, 3 L- B. R. 175 (P.B.), relied 
on. 

Where a man has a considerable amount of prop¬ 
erty, and several wives, the fact that he puts 
part of his property into the name of one wife 
does not, on the face of it, go far towards showing 
that the other wives have been divorced, [p. 1038, 
col. 1.] 

First appeal against a decree of the 
District Court, Insein, in Civil Regular 
No. 6 ot 1922. . 

Mr. Keith and Mr. Davies, for the Appel¬ 
lants. 

JUDGMENT. —The first respondent, Ma 
Kin, was admittedly the first wife of Hla 
BaW, Deputy Superintendent of Police, 
a.id tne otaer two respondents are admit¬ 
tedly his daughters by her. 

jlIic first appellant was a second wife 
of Hla Baw and the rest of the appellants, 
except the last, are her children by him. 
1 here was another daughter by her, wl.o was 
joined as a aefendant ana signed the first 
written statement, but it appears that sl.e 
eloped during the trial ana she did not sign 
the amended vviitten statement and has 
not joined in tiie appeal. 

The 6th appellant, who is described in 
the Memorandum of Appeal as a daughter 
of the first appellant Ma Dun Me, is really 
Hla Baw’s daughter by his third wife 
Ma Ye He who is dead. 

Respouaents sued appellants for ad¬ 
ministration and for their share of xila 
Baw’s estate. 

Appellants replied that the first respond¬ 
eat was a divorced wife, that if she was 
not divorced she was net c wife who was 
entitled to inherit her husband's estate, 
and that even if she was a wife 
who was entitled to inherit she could 
only claim inheritance in respect of prop- 
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erty which was acquired by her and 
Hla Baw jointly. As for the 2nd and 3rd 
respondents, appellants alleged that be ¬ 
cause they were children of a divorced 
wife and had not maintained filial relations 
with their father they could not inheirt 
and that in any case they could not inherit 
while their mother was alive. 

The Trial Court held that in view of appel¬ 
lant’s admission that the first respondent 
was Hla Baw’s wife, the burden of proving 
the divorce which they set up was on them, 
and holding that, they failed to prove it, 
and that the fact that the couple, who both 
had ample means, lived separately was 
not sufficient in the special circumstances 
of the case to warrant an inference that 
the marriage-tie had ever been broken, 
found that the first respondent was a wife 
of Hla Baw, and as such was one of his 
heirs, uke learned Judge accordingly 
made a preliminary decree for ai. account 
to be taken and for the administration 
of the estate, and directed the Commis¬ 
sioner, by whom the necessary enquiries 
were to be made, to ascertain what share 
of the various classes of propertp ot which 
the estate consisted, the first respondent 
was entitled to receive. 

Appellants appeal against that prelim¬ 
inary decree on thegrouno that the sepa¬ 
rate living of the couple raised a presump¬ 
tion of divorce, and that all the requisites 
for divorce under Buddhist Raw being 
admitted, the lower Court was wrong in 
putting 011 them the burden of proving the 
divorce, and ought to have held that the 
divorce was proved. They suggested fur¬ 
ther that the lower Court had failed to 
appreciate the importance of documents 
w.iicn snowed taut certain properties alleg¬ 
ed to have formed part of the estate of Hla 
Baw had stood in the name of the first 
appellant, and they alleged that they 
omitted to put in evidence certain docu- 
me .ts wnicli they had intended to put in. 

As for the first of these grounds of appeal 
a reference to the Full Bench ruling of the 
Chief Court in the case of Thein Pc v. IJ 
PH 'i) and particularly to the judgment 
of the learned Chief Judge, is sufficient 
to dispose vf it. Marriage even in Burma 
is ordinarily a permanent bond which 
s insists until it is actually broken, and the 
burden of proving that it has been broken 

(1) 3 D. B. R. 17s (F. B.). 
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is obviously on the person alleging it. 

The evidence in this case is certainly in¬ 
sufficient tu prove that there was any sever¬ 
ance of the marriage-tie and the lower 
Court was undoubtedly right in holding 
that the first appellant was not divorced 
but continued to be Hla Baw's wife upto 
the time of his death. 

As for the suggestion that . the lower 
Court failed to appreciate the importance 
of documents show ng that some of the 
property had stood in the first appellant’s 
name, it is difficult to see how that fi.ct, 
if it is a tact, w'ould strengthen appellai t’s 
case that there was a divorce. W heie 
a man has a considerable amount ot 1 rop 
erty and several wives, the fact that he 
puts part of his property into the \ an.e 
of one wife does not, on the free of it, go 
far towards showing that the other wives 
have been divorced. 

As for the allegation that appellants 
failed to bring on the record all the evi¬ 
dence which was available, even il it is 
true, can hardly be held to he a good 
ground of appeal. 

1 he Trial Court « as clearly right in nuk¬ 
ing an administration decree, and the 
appeal must be dismissed under the 

provision? of O. XLI, r. IJ * 

w# q a . Appeal dismissed . 
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CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree 
No. 1251 op 1921. 

May 26, 1922. 

Present' —Justice S.r Asutosh Mookerjee, 
Kt and Mr. Justice Chotz er. 
BHAIRAB CHANDRA DUTT and others 
—Defendants—Appellants 

versus 

KALI KUMAR DUTT and others— 

Plaintiffs—Respondents. 

Civil Procedure Code (Act V of I 9 ° 8 ), y6, 

100 — Appeal—Order for re-trial—Decree. 

An order made by an Appellate Court direct ng 

a re-trial of a case with reference to f**“ tr > 
tlie Record ot Righis which was published after 
the decree oi the'fitst Court is a decree revers- 
ing the decree of that Court and as such, is appeal- 
able under section 96 ol the Civil Procedure Code 
read with section 100. [p. 1038, col 2, p. 1039* 

° Appeal against the decision of the D strict 
Judge, Tipperah, dated the 2nd M..rch 
iqzo, reversing that of the SubQidjm.te 


Judge, Tipperah, dated the 10th August 
1918. 

Babu Jyottr Bh u shan Bhattacharjee, for 
the Appellants. 

Babu Upendra Kumar Roy, for the 
Respondents. 

JUDGMENT.—This is an appeal by the 

defendants in a suit for partition against 
an order f 0 i re-trial of the matters in con¬ 
troversy. The defendants resisted the claim 
of the plaintiffs in the primary Court on 
the allegation that the land had been pre¬ 
viously partitioned by metes and bounds 
and th .t they and their predecessors had 
been in separate possession for more than 
a century. Ttie Subordinate Judge held 
in favour of the defendants and dismiss¬ 
ed the suit. Upon appeal the plaintiffs 
asked for permission to adduce in evidence 
a 1 entrv in the Record of Rights which 
had been finr« lly published on the 5th August 
1919 long after the decree of dismissal 
had been made by the Trial Court on the 
ioth August 1918. The District Judge 
came t 0 the conclusion that before the 
matters in difference were finally decided, 
the entry in the Record of Rights should he 
taken into account. In this view, he 
allowed the appeal, set aside the decree 
of the Court of first instance and directed 
a re trial of the suit with reference to the 
entry in the Record of Rights aud such 
other evidence as might be addled by 
both the litigants. Against this order for 
re-tr al, the defendants have preferred this 

aP 0.i behalf of the plaintiffs, a 
obi“Ction has been taken that the appeal 
Competent because the order wasnot 
aid could not have been matte 
O. XU, r. 23, Civil Procedure Code.^ in 
are of opinion that there is no 
this contention. The order does not pur 
port to ha.e been made under 

ta. (.). Ike SI, 

**8~*&. a ». * 

877126 c, Lv J’ 49 l F * 
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competent, not as an appeal from order 
under O. XLHI, r. i, sub-rule ( u) but as 
an appeal from a decree under section 96 
of the Code, read with section 100. In- 
' deed, the appellants have described this 
appeal not as an appeal from an order 
but as an ap : eal from a decree. The pre¬ 
lim nary objection cannot 1 e sustained 
and must be overruled. 

The appellants have assailed the order 
of the District Judge on the ground that 
add tional evidence should not have been 
allowed to be adduced in contravention 
of the principle recognised in O. XLI, 
r. 27 of the Code, as explained in Kessowji 
Issur v. Great Indian Peninsular Railway 
Co. (2). We are of opinion, that the District 
Judge has not disregarded the principle 
enunciated in O. XLI, r. 27. That rule 
authorises the Court to afford opportunity 
to a party litigant to adduce additional 
evidence if the Appellate Court requires 
a document to be produced or a witness 
to be examined to enable it to pronounce 
judgment or for any other substantial 
cause. In the case before us, there is such 
a substantial cause. The Record of Rights 
proceedings were in progress during the 
pendency of the trial in the Court of first 
instance, but the order for final publica¬ 
tion had not then been male. It was, 
consequently, impossible for the pla nt ffs 
to produce the decision of the Revenue 
Authorities. The order for final publica- 
t on was made dur ng the pendency of 
the appeal in the Court of the District 
Judge. At this stage alone, it became 
possible for the pla ntiffs to br ng before the 
Court the decis on of the Revenue Author¬ 
ities. The appellants have, however, con¬ 
tended that,m v.ew of the dec;s 011s of this 
Court in Kumar Surat Kumar Roy v. Sripaii 
Chatterjee (3) and Baid Nath Sahay v. 
Nanku Mahton (4), the decision of the 
Revenue Authorities should not be used 
in evidence. Tncse decis 011s are clea iy 
dstugushable as the subsequent judg¬ 
ment which the Court was called upon to 
receive in evidence was not a judgment 
inter partes. I11 the case before us, the 

< 2 ) 34.I. A. 115; 31 I*- 38i; 9 Com. I.. R* 

671; 11 C. W. N. 721; 6 C. b. J. 3; 1 A. L. J. 461; 

17 M. !/• J. 347* 2 H. b. !• 135 (C* U/. 

(3) 50 Ind. Cas. 119; 23 C. W. N. 242. 

(4) 29 lnd. Cas, 219. 


order of the Settlement Authorities has 
been pronounced in proceedings which are 
inter partes . It is. no doubt, not conclusive: 
but a presumption attaches to the order 
finally published under the Bengal Tenancy 
Act. Consequently, the dec’s ons in Young 
v. Kershaw (5) and Nundo Lai Mullick v. 
Punchanon Mukherjee (6), which disapprove 
ot tne reception oi additional evidence 
in proceedings in review, cannot be applied 
to the circumstances of this ca*e. The 
course adopted by the District Judge is, 
in our opit ion, eminently reasonable and 
is well calculated to avoid that ultimate 
conflict between the decision of the Civil 
Court and the decision of the Revenue 
Authorities which would inevitably arise 
if this suit were decided without reference 
to their proceedings. 

The result is, that the decree of the 
District Judge is affirmed and this appeal 
dismissed with costs. 

e. s. d. & w. c. a. Appeal dismissed . 

( 5 ) (1899), 81 b. T. 531; 16 T. b. R. 52. 

(o) 42 lad Cas 484; 45 C 60; 21 C. W. N 

11761 26 C. b. J. 187, 


ALLAHABAD HIGH COURT. 

Second Civib Appeae No. 1586 of 1921. 

February 22, 1923. 

Present: —Mr. Justice Ryves and Mr. 

Justice Daniels. 

Sheikh AHMAD HUSAIN—Peaintiff 

—AppEEEAhT 
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Sheikh MUHAMMAD FASlHULLAH and 

OTHERS—DEFENDANTS—RESPONDE> Ts 
Limitation Act {IX of 1908 ), s. 5 —Delay'in 
filing appeal— Refusal to extend time—Discretijv 
exercise of — Appeal, second—Inerjerence by 
High Court. J 

Where a lower Appellate Court exercises a 
judicial discretion and refuses to extend the time 
limited for Tiling an appeal, the High Court 
Will not interfere in second appeal, even if it mii*ht 
lia l it been the lower Appellate Court, have taken 
another view of the matter, (p, col 2] 

When, however, a J udge purporting to exercise 
such discretion docs so under the view that there 
buo general rule, when in fact tnere is one which 
he ought to follow as being binding on him 
he misdirects himself as to the law to be annlied 
to the case, and cannot be said to have exorcised a 
Judicial discretion. In such a case the Rich 
Coat t should cither remand the case or exercise 
the discretion itseh. p. io*o B col -» ] 

Budhu v. Lew an, 28 Ind. Cas. '2651 37 A 

t 3 A. U J. 28 sJJh- V. 
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Ram, 42 Ind. 431 45 C. 94 i 33 !#• J* 4«6j 22 M. 

1 ,. T. 3621 6 L. W. 5921 126 P. W. R. 19171 15 A ; £• 
T. 777; 19 Bom. L. R* 866} 3 P* "W. 313J 2 £ C. 
h. J. 572; 104 P. R- 19175 (1917) M - w * N * 8lI j 
22 C. W, N. 169; 127 P. I/. R. I 9 I 7 J 44 I- A 
(P. C.), referred to. 

Second appeal from a decree of 
Distr ct Judge, Gazipur, dated the 


218 

the 

5th 


August 1921. 

Dr. M. L. Agarwala, Messrs .Muhammad 
Yusaf and U. S. Bajpai, for the 

Appellant. 

Mr. K. K. Varma , for the Respondents. 
JUDGMENT.— The facts out which 
this appeal has arisen are as follows. The 
plaintiff brought a suit in the Court of the 
Subordinate Judge of Ghazipur onthe 15th 
of January 1920. After the evidence had 
been recorded arguments were heard on 
the 16th December 1920 and judgment 
was reserved. Judgment was delivered 
on the 21st March 1921, dismissing the 
plantiff’s suit. We presume that the Court 
adopted the proper procedure prescribed 
in O. XX, r. 1 and gave the parties 
or their Pleaders notice of the date on which 
the judgment was to be delivered, but in 
any case it is admitted by the appellant 
that he knew, as a matter of fact, that his 
suit had been dism ssed on the 27th March 
1021 The decree was not signed by the 
presiding officer until the 2nd April. No 
application was put in for a copy until 
the 13th April. An application was then 
filed in the Court of the Subordinate Judge. 

It was returned, apparently onthe 18th 

April, on the ground that the record had 
been sent to the District Judge s Record- 
room, and on that date it was presented 
in the Court of the District Judge The 
copy was ready on the 20th April and post¬ 
ed on the Notice Board. It was not taken 
delivery of until the 25th April which was 
the last day of limitation. The Memoran¬ 
dum of Appeal was filed on the 3rd May 
1921, ten days beyond time. The appel¬ 
lant applied to the District Judge to ex¬ 
tend the time under section 5 p* the 
Indian Limitation Act and his application 
was accompanied by an affidavit, I lie 
learned District Judge considered the 
affidavit and came to the conclusion that, 
even if it was true as the appellant said, 
that from the 19th April until the 1st 
May he and his karlnda were both seized 
with illness which incapacitated them 


from doing any business, nevertheless 
the appellant had shown much laches in 
attempting to procure the copy of decree 
which it was essential for him to 
obtain before he could file his appeal; 
that as he did not apply for the copy un¬ 
til three days before the period of limita¬ 
tion expired, it was at his own risk that 
he delayed so long ; and the learned 
District Judge in the exercise of his 
discretion refused to extend the period 
and dismissed the appeal. 

From this order of dismissal the plaintiff 
comes here in second appeal and he argues 
that although it has been laid down in 
several rulings of this Court that where 
the lower Appellate Court exercises a 
judicial discretion in such matters and 
decides not to extend the time, this Court 
will not interfere in second appeal even 
if it might have, had it been the lower 
Appellate Court, taken another view. It 
has been argued that in this case there real¬ 
ly has been no exercise of discretion on the 
part of the District Judge and reliance has 
been placed on Budhu v. Dewan (1) and 
on the recent Privy Council ruling m 
Brijlndar Singh v. Kanshi Bam (2). Ik that 
case it was said that where a Judge pur¬ 
porting to exercise such discretion does 
so under the view that there is no general 
rule, when in fact there is one which he 
ought to follow as being binding on him, 
he misdirects hin self as to the law to be ap- 
lied to the case; he cannot exercise a jum- 
cial discretion, and an Appellate Court 
should either remand the case or exjr^se 
the discretion itself. It seems to us 
there is no conflict at all between these 

rulngs and having regard to the judgment 

of the learned District Judge in this case we 
think he has exercised a discretion and 
dismissed the application on its merits. 

In this view of the case the appeal fails 
and is dismissed with costs including in this 

Court fees on the higher scale. # t 

z k. & w c. a. Appeal dismissed 

(1) 28 Ind. Cas. 265: 37 A. 267; 13 A. b. J. 286 

(2) 42 lad. Cas. 43} 45 C. 941 33 M. h. J. 486 

Vi alt 7771 *9 Bom. U 866; 3 P. U W. 3*31 

26 C L J J 572: io 4 P. R- 19*71 1917 ) M. W. N, 
liif22 C. W? N. 1691 M 7 * b. R. 19 X 71 44 & A* 
218 (P. c,)« • J 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 59 of 1923. 

March 14, 1923. 

Present .*—Mr. Justice Newbould and 
Mr. Justice Sul ra war ay. 

MAKBUIy AHMAD — Petitioner 

versus 

A. J. L. ALLEN—Opposite Party. 

• Criminal Procedure Code (Act V of 1898), 

45 *» 454 —European British subject—Trial 
by Jury — Claim, when to ke made — Waiver, effect 
°J' 

Section 451 of the Criminal Procedure Code 
gives an accused European British subject the 
right to claim trial by Jury any time before he is 
called ou to enter upon his defence. There- 
fore where an European British subject waives 
this right at an earlier stage, he can re-conaider and 
cancel his waiver before he is called on to make 
his defence, [p. 1042, col. j.] 

Emperorv. Sallivan, 24 A. 511* A.W.N. (1902) 
142, relied on. 

Section 454 of the Criminal Procedure Code 
does not in express terms deal with a case where 
the right to claim trial by Jury has been asserted 
but subsequently withdrawn. It applies only to 
a case where no claim has been made which would 
be valid under section 451 of the Code, 
[p. 1042, col. 1.] 

Per Suh*awardy, J .—Section 454 of the Crim¬ 
inal Procedure Code is an explanatory corollary 
to sect on 451 of the Code. Their joint import 
is that an European British subject may claim 
to be tried by a Jury at any time before be entt ra 
on his defence, but if he does not do so, he must 
be considered to have relinquished such right 
and shall not be allowed to assert it again. 
(p.1042, col. i.j 

There is no express provision in the Criminal 
Procedure Code that the right to claim trial by 
Jury once waived cannot be asserted at any time 
before the accused is called upon to enter on 
his defence. What the Code lays down is that 
once he has allowed the opportunity to pass he 
cannot avail himself of the privilege again, 
[p. 1042. col.2.] 

Criminal Revision. 

Messrs. IC, N. Chowdhtt/y, Counsel, and 
M. A, S. M. Akram, for the Petitioner. 

Babu Bir B hush an Dull, for the Opposite 

Party. 

. JUDGMENT. 

Newbould, J*—On the complaint of the 
petitioner the opposite party, Mr. A. J. L. 
Allen, was summoned to answer a eha go of 
having committed an offence punishable 
under section 297, Indian Penal Code. i‘he 
cafie was on the file of Babu J. P. Dass, Sub- 
Deputy Magistrate. Befo re him on the 
24th October before any evidence was taken 
the opposite party claimed to be tried 
bjr an European Judge. He was required 


to adduce evidence that lie was an European 
British subject. On the 4th November be 
satisfied the Trying.Magistrate on this point, 
and the records were submitted to the 
District Magistrte. On the nth Novem-> 
ber the case came up for hearing before 
K. Mittra, Additional District Magis¬ 
trate, and the opposite party then said that 
he did not want to be tried by a Jury. Pro¬ 
secution witnesses were exa mined-in-chief 
on different dates. On the 13th December' 
the accused was examined an 1 a chrage 
framed ana the case adjourned to the 
otfc Januaiy for cross-examination of prose¬ 
cution witnesses. On that date the charge 
was slightly amended and the opposite 
party claimed to be tried by Jury. The 
case was, therefore, adjourned and Jurors 
were summoned for the 2nd February. 
On the 8th January the petitior er objected- 
to the opposite party beiag allowed to exer¬ 
cise the. right of claiming trial by Jury. 
This objection was overruled and it is 
against this order thet the petitioner lias 
obtained the present Rule. 

O11 behalf of the petitioner reliance is 
placed ou the provisions of section 454. 
Criminal Procedure Code. The portion of the 
section relevant to this contention runs 
as follows:—“ If an European British sub¬ 
ject does not claim to be dealt with as such 
by the Magistrate before whom he is tried... 

.. he shall be held to have relinquished Ills 
right to be dealt with as such European 
British subject and shall not assert it in 
any subsequent stage of the same case.’ It 
is contended that the opposite party having 
expressly waived his right to be dealt witn 
as an Europe an British subject on the utli 
November is prevented by the provisions 
of this section from claiming this right 
at a subsequent stage of the case on the 
Oth January. 


For the opposite party it is contended that 
section 454, Criminal Procedure Code, must 
be rear, with section 451, clause (2), which 
provides for a warrant-case like the present. 
“If a claim is mac e under sub-section (1) ... 
at the time when the Magistrate calls 
upon the accused under section 25610 enter 
upon hu>. d_i-nee, the Magistrate shall 
forthwith issue the necessary orders for the 
trial by a Jury as aforesaid.* It is urged 
that this gives an accused Eoropcai. British 
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subject the right to claim trial by Jury 
any time before he is called on to 
enter upon his defence. Under section 
256, Criminal Procedure Code he cannot be 
called on to enter upon his defence until 
after all the prosecution witnesses have 
been examined, cross-examined and re-exa¬ 
mined. The opposite-party’s claim on 
the nth November was, therefore, mat.e 
within the time pr< vided by law and was 
rightly allowed by the Magistrate. 

We hold that this co tei.tion on behalf 
<f the opposite party should prevail. Sec¬ 
tion 454 Criminal Procedure Code , does not in 
express terms deal with a case like the pre¬ 
sent when th? claim lias been made but 
subsequently withdrawn. The section 
clearly appli s to the case when no cl im 
has been made wl ich would b vabd under 
section 451, Criminal Procedure Code when 
the 1 w dlows an accused to reserve bis 
claim until he iscallea 011 to make his defence 
we see no reason why he should not be 
allowed to re-consider ana cancel u .P r . e * 
vious wuivei, provided he does so within 
the time allowed. On behalf of the peti¬ 
tioner several rulings were cited but none 
of them have any beari. g on the only point 
that arises in this Rule, the right ot an 
accused European British subject to 
cancel a waiver. The opposite paitv'scon- 
tendon is, however, supported by a deci¬ 
sion of the Allahabad High Court, Empetor 
v. Sullivan (1). 

We, therefore,hold that the Magistrates 
order was right and ciisclu rge this Rule. 

Suhrawardy, J.—I agree. Re.dine sec¬ 
tions 451, and 454 Cri>. ij - al Procedure Code, 
together, it seems to me that Tie letter 
section is on explanatory coroll ry to the 
forme . T! eii joint import m ; .y be t us 
expressed:—Ai; Eli opea.i British subject 
may cl..ini to be tried by a Jnr> at any time 
before he enters on his« efeuce but if he does 
not do so, he must be co..si.ered to have 
relinquished such right an shall not beallow- 
ed to assert it again. The latter provision 
may be deduced from the wording of sec 
tion 451 itself but tl e Legist tore by enact¬ 
ing section 454 intended t make ex cauteU 
the meaning of this special legisl tion 
clear by saying that the right, personal 

10 the accused, would be lost if not asserted 

*•••• • • 

.(O.2.4 A, 511; A. w. N. (1902) 142. 




before a certain point of time. There is no 
express provision of law that the right once 
waived cannot be assertd at any time before 
tie accused is called upon to enter on his 
defence but what the Code lays down is that, 
once he has allowed that opp r rtunity to pass, 
he cannot avail himself of the privilege 
again. I am fortified in my view by the 
provisions of douse (3) of section 45 * • 
If tin* accused asserts the right at any 
earlier stage of the proceedings, i. e., before 
he enters on his defence, the Magistrate 
shall adopt the special procedure if he finds 
that there will be a sufficient case to go 
before a Jury. If express waiver at an earlier 
stage was intended to be irrevocable, there 
should have been some corresponding, 
procedure laid down. But the law is silent 
about express waiver an it has been 
found necessity to determine judicially 
that the right may be expressly waived. 
Barindra Kumar Ghose v. Emperor (2) 


end Queen-Empress v. Bartlett (3). 

I a ree iu discharging this Rule. 

2. x. Rale discharged. 

(2) 7 Ind. Cas. 359; 37 C. 467; I4C.W. N. 1114J 

11 Cr. L. J. 453 - . . 

(3) 16 M. 308; 2 Weir 579; 5 Ind. Dec. (NS) 
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RANGOON H'GH COERT. 

Criminal . A ppeal No. 62 of 1^23. 

p,‘brury 1, 1923- 
Present:— Mr. T <tice M '* Omig. 
NGA WAIK —Accused—Appellant 


versus ' • i 

EMPEROR-Opposite party. 

Pena 1 Code (Act XL V 0} ,8 6ol «. 30^ 35 ^ 
•Attempt to commit mw aet. u^atcon^itiaes^ 
resenting unloaded gun and pulling Digger 

The * act which is punishable under section^ 
the Penal Code must be an act which is itseiX 

P jtwan Emperor. 30 P.R 1904^.1 

A person°can be convicted under section S ?7 
the Penal Code only if he has done the 
proximate act necessary to constitute 

completed offend of murder and the co 
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tion of the offence is only prevented by some 
canse independent of his volition. 

Queen-Emptest v. Niddha, 14 A. 381 A. W. N. 
(1891) 176; 7 Ind. Dec. (n. s.) 397, relied on. 

Accused levelled a gun at the complainant 
and pulled the trigger, but the gun being unloaded, 
there was no report or discharge: 

Held, that the accused eould not be convicted 
of an offence under flection 307 of the Penal Code 
Inasmuch as his act could not per so possibly cause 
death and that he was only guilty ol an assault 
under section 352 of the Code. 

Criminal appeal from an order of the 
Special Power Magistrate, Moulmein, 
dated the 16th December 1922, passed 
in Criminal Trial No. 109 of 1922, con¬ 
victing the appella nt for a n offence punish¬ 
able under section 307 of the Indian Penal 

Code. 

JUDGMENT.—The appellant was con¬ 
victed and sentenced to suffer seven years* 
rigorous imprisonment unaer section 307 
of the Indian Penal Code. His offence, 
as charged, was * that he did an act, to 
wit, attempted to shoot Maung Mring 
with a gun, with such intention and unaer 
such crircumstanees that if by that act 
he caused the death of Mating Maing, he 
should have been guilty of murder.” 

The facts are as follows:—Tbe complain- 
a nt was seated on the Verandah of his house 
when tbe appellant rushed towards him 
from the road, levelled a gun at him and 
palled the t igger. There ne rep' it 

or discharge. Co in pi inant to. k 'riel t and 
ran out of his house b it -t mb‘cd ..ml 
fell a short ..istaice awry. T,.<- ppell; nt 
followed up. an.l, aimin. .at the t ro-tr ,1' 1 
011/ in nt, p tie rig m of .is 11 :i 
? s?oon ; t;m\ A* in there \v s no result. 
T-ien tue eotnpi in nt got up and esc. ped, 
T u6 appellant ilso fled and was not arrested 
till some days later. The gun has not 
been found and there is no evidence to 
show that it was loaded at the time when 
the complaineut vv'.s attacked as state¬ 
ed, 

Section 307 deals with attempt to murder 
and provides:—“Whoever does any act 
with such intention or knowledge, anl 
under such circumstances that if he by 
thai act caused death he would be guilty 
of murder, shall be punished, etc.” 

In the present cose, it cannot be assumed, 
without evidence, th.it the gen was loaded, 
an! it U q lite possible that t ie . ppell nt 
-was merely trying, to frighten the complain- 
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ant. The appellant's act must, therefore, 
be held to have been nothing more than 
presenting an unloaded gun at another 
person and pulling the trigger. The act 
which is punishable under section 307 
must be an act which is itself capable of 
causing death: Jiwan Das v. King-Emperor 
(1). The act of the appellant could not 
per se possibly cause death. 

Had the gun been loaded and had the 
complainant’s escape from death or injury 
been due to a misfire, the appellant would 
doubtless have been guilty of the offence 
charged, because he would have done the 
last proximate act necessary to consti¬ 
tute the completed offence and the complex 
tion of the offence would have only 
been prevented by some cause indepen¬ 
dent of his volition: Queen-Empress v. 

Niddha (2). 

Here, however, since there was no proof 
that the gun was loaded, the conviction 
under section 307 cannot be sustained. 
The appellant was, nevertheless,^ guilty 
of an assault on the complainant. The con¬ 
viction is, therefore, altered to one under 
section 352 and the sentence reduced to 
three months' rigorous imprisonment. The* 
maximum sentence is inflicted because 
the appellant, a proclaimed absconder, 
is shown to have borne a grudge against 
ta.-co n;>V in .nt for ha ving, as he suspected, 
given inform*tion to the authorities as 
..is wHereabouts. 

Conviction altered. 

k . Sentence reduced . 

(1) 30 P. R, 1904 Cr.; i Cr. L. J. 107S. 

(2) 14 A. 38; A. W. N. (1891) 176; 7 In<b Dec. 

(n. s.) 397 - 


CALCUTTA HIGH COURT. 

Criminal Revision No. 925 of 1922. 

November 2S, 1922. 

Present: —Mr. justice Newbould and Mr. 

Tustice Suhr?wordy. 

SARAT CHANDRA GIIOSH and others 

—Petitioners 
versus 

EMPEROR—Oppose k Part* 

Punishment—Offences not distinct—Separate 
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leniences, legality of—Penal Code (AT Z. V 
if 1860), ss. 71, 147, 225— Criminal Procedure 
Code (Act V of 1898), s. 35. 

Having regard to the provisions of section 71 
of the Penal Code and section 35 of the 
Code of Criminal Procedure, a person convicted 
of offences under section 147 and under section 
22; of the Penal Code would not be liable to 
separate punishment lor each offence where the 
common object ot the unlawful assembly of which 
the accused was a member was the commission 
of the offence punishable under section 225, 
Penal Code. Such offences are not distinct offences 
for which separate sentences can be passed. 

Criminal revision against an orc ; er of the 
Additional District Magistrate, Midno¬ 
pur, da ted the 10th October 1922. 

Babus Manmatha Nath Mukherjee rnd 
Jatls Chandra Guha , for the Petitioners. 

JUDGMENT.— This Rule was granted 
only on the ground that the separate sen¬ 
tences passed on the petitioners were illegal,. 
They were convicted of offences punishable 
under sections 147 and 225, Iuaian Penal 
Code, and sentenced to three mciitl s 
rigorous imprisonment on each count, the 
sentences to run consecutively. In the 
charge of rioting, punishable under section 
147, Indian Penal Code, the common object 
of the unlawful assembly is set out “to 
resist the execution of law by forcibly 
rescuing a prisoner (accused), Lain 
Kabiraj, from the lawful custody of two 
constables Ha run Rashid and Sriinanta 
Bera." In the second charge, of an offence 
punishable under section 225, Indian 
Penal Code, the words used to describe 
the offence are ‘‘intentionally rescued 
or attempted to rescue a prisoner, Lalu 
Kabiraj, from the lawful custoc.y of 
constables Harun Rashid and Sriinanta 
Bera." It might be argued that rioters 
being members of an unlawful assembly 
with the common object of committing 
an offence ana the actual commission ol 
that offence are separate and distinct 
offences. But even accepting this conttn- 
tiou we must hold, having regard to 
the provisions ol section 71 ol the Indian 
Penal Coue ana section 35 of the Coae 
of Criminal Procedure, that a person 
convicted ol such offences would not be 
liable to scpaiate punishment for each 
offence. 1 Lis 1 oliows from the illustration 
to section 35, Criminal Procedure Code. 
When .the offences ol committing Louse- 
breaking' with intent to omnut thelt and 


the actual commission of theft are declared 
by law not to be distinct offences within 
tie meaning of section 35, Criminal Proce¬ 
dure Coc.e, it folk w s that the two offences 
of which the petitioners have been cm* 
vie ted are not distinct offences lor which 
separate sentences can be passed. This view 
is supported by the authority of the 
decisions in the cases, Bhup Singh v. 
Emperor (1) and Alim Sheikh v. Shahazadd 
Singh Burkundaz (2). 

We accordingly make this Rule absolute 
and direct that the sentences of three 
months* rigorous imprisonment passed 
on the petitioners under sections 147 and 
225, Indian Penal Code, will run con- 
cunenHy and not consecutively. 

B. n. Rule made absolute. 

(1) 8 C. W. N. 303; 1 Cr. h. J. 139. 

(2) 8 C. W. N t 483; 1 Cr. h. J. 365. 


&£* i MADRAS HIGH COURT, L 

Criminal Appeal No. 1438 of 1922. 

March 27, 1923. - 

Present ;■—Justice Sir William AvJir.g, K.T., 
and Mr. Justice Odgers. 
PARAKUZHIYIL AYAMAD and others 
—Prisoners—Appellants 

versus 

EMPEROR— Respondent. \ 

Penal Code (Act X LV of i860), ss. if, I 49 . 
307 — Criminal Procedure Code (Ad V of logo), 
s. 337— Unlawful assembly—Common object-— 
Charge—" Harassing Hindus", whether suffi* 
ciently clear — Irregularity—Failure of justice. 

Where the common object in regard to offences 
under sections 149 and 307 of the Pena 
Code was stated in the charge to be barassmg 
Hindus " and in the pTosecuticr thereol Hindus 

were attacked *ith guns and s J f ^ ds '’ Unrn ^ _. nK 
Held, (1) that th language of tjjecharge waa 
sufficient to satisfy the leqwJtipents of sec 

tion 141 01 the Penal Code and to give theaccused 
persons a sufficiently clear idea of the charge 
acainst them { [p. 1045* col* 

(2) that the band ©f ha masers • . 

with swords and guns of 

credited with the knowledge that murdex 

was likely to be committedin the course of harass 

in ^eiirred && of 1922, not flowed. 

Where the language of a f charge is aJeged to 
be detective, it is the duty of the Appellate Cout 
todetennnewhetbn 
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ot irregularity in the charge which has in fact occa¬ 
sioned a failure of justice within the meaning >f 
section 537, Criminal Procedure Code. [p. 1043, 
col. 2.] 

The phrase “ harass ng '* implies inflctionof 
injury on person and property, [p. 1045, col. 2.] 

Per Odgers, J .—In a case of unlawful assembly 
it is necessary that the accused should have 
reasonably distiuct notice of the common object 
imputed to them and of the manner in which that 
common object is to be brought within the langu¬ 
age of section 141 of the Penal Code, [p.1046, 
col. I.] 

Appeal against the judgment of the 
Court of the Special Judge, Malabar, 
Calicut, in Case No. 65 of 1922. 

The Public Prosecutor,- for the Crown. 

JUDGMENT. 

Ayling, J. —This cose arises out of the 
Moploli Rebellion. The appellants have 
been convicted of offences under sections 
149 and 307 of the Indian Penal Code. 
The prosecution evidence shows that on 
18th February 1922 0 band of about 25 
armed Moplohs, including the appellants, 
come to the paramba of Prosecution Wit¬ 
ness Nr. 2 where he, along with Prosecu¬ 
tion Witnesses Nos. 3 and 4, was engaged 
in husking cocoa nuts. The prosecution 
witnesses fled, but were pursued by the 
Moplohs with cries of * shoot the dog." 

The first accused fired and wounded Pro¬ 
secution Witness No. 2 but not seriously 
and the prosecution witnesses managed to 
escape. On the very same day, Pro- 
. sedition W.tness No. 2 gave a com¬ 
plaint, Exhibit B, naming the present 
appellants. The latter belong to the 
same amsom as the prosecution witnesses, 
and are all well-known to them. No 
personal enmity is shown : and there 
seems to be no reason why the identi¬ 
fication of the appellants should not be 
accepted. The evidence of the single de¬ 
fence witness examined is immaterial. 

The appellants were not represented 
before us; but the learned Public Prose¬ 
cutor has deemed it his duty to draw our 
attention to a point in connection with 
the charge, which might be argued in 
their favour. The charge runs thus : 

“ That you, on or about the 18th day 
of February 1922, at Puttur, Calicut 
Taluq, formed an unlawful assembly with 
the common object of harassing Hindus 
in prosecution of which accused Iso. 1 fired 
at and hitChairyamano Nayar, and thereby 


comnited an offence puusibable under 
sections 148 and 307, Indian Penal Code; 
an l within my cognizance.” 

In a similar case. Referred Trial No. 
88 of iq 22, Oldfield and Devadoss JJ., 
appear to have held that the definition of 
common object of the unlawful assembly 
in the charge was too general, and that 
the charge contained no averment on which 
the accused could be held responsible for 
the main offence charged (murder). They, 
therefore, set aside the conviction and 
ordered a re-trial. 

It is unnecessary to say that we treat 
this decision with the greatest respect. 
It is, however, not reported and, therefore, 
not binding on us ; and we conceive that 
it is our duty to determine whether, in the 
case before us, there is any error, omission 
or irregula rity in the cha rge which ha s in fact 
occasioned a failure of justice within the 
meaning of section 537 of the Code of 
Criminal Procedure. 

No objection was raised by the accused 
either in the lower Court or in their appeal 
petition, but as they have been unrepre¬ 
sented throughout, we lay no stress on this. 
The question is, whether the phrase * with 
the common object of harassing Hindus " 
either di 1 not fall within the five heads of 
section 141 of the Indian Penal Code or was 
too general to give the accused an idea 
of what they were charged with ; or was 
such, tliatshooting at a man could not be 
said to be done in prosecution of that 
common object. 

We oo not. think any of these things 
can be said. The Special Judge lias ex- 
plained in his judgment, that by the phrase 
“ harassing ” lie meant “ vexing by re¬ 
peated attacks" and the commission 
against Hindus of various offences such as 
criminal force, theft, etc., " which are the 
object of these gangs when they assemble 
It is a matter of common knowledge that 
a t this late stage of the Rebellion the efforts 
of the rebels were directed against their 
Hindu fellow subjects as well as against 
Government, and I should myself under¬ 
stand the word * harass " to imply the in¬ 
flection of injury on Hindus on person and 
property. I think it is in general accord 
w’th the definitions quoted in the judgment 
in Referred Trial No. 88 of 192? from the 
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Oxford and the Century Dictionaries as 
illustrating the meaning of tie word. 

Such a meaning would fall witl.in the 
scope of clause (3) of section 141, “ to com¬ 
mit mischief or crimnal trespass or other 
offence" and where, as in the present 
case, the band of harassers are armed with 
swords and a gun, I think each one of 
them must be credited with the knowledge 
that murder was likely to be committed 

in the course of this harassing. 

It is possible to suggest a more definite 
and more appropriate phrase; but I 
think the phrase used is sufficient to satis¬ 
fy the requirements cf the section, and fo 
give the accused persons a sufficiently 
clear idea of tte charge against them. 

I would, therefore, confirm the convic¬ 
tions and the sentence of the first accused 
who actually fired. I would reduce the 
sentences of'the others to seven years 

transportation. . , 

Odgers, J.—I agree with the judgment 
of my learned brother, and were . it not 
that the Public Prosecutor has raised an 
important point of pleading wherein, we 
are constrained to differ from a decision 
of 3 Bench of this Court, which, however, 
as has just been pointed out, is not binding 
ou us, I should have said nothing, as it 
is, I only refer to the question ? s to whether 
the charge of unlawful assembly with the 
common object of harassing Hindus is too 
general and, therefore, unfair or unjust 
to the accused. ‘The learned »Special Judge 
explains that by “ harassing f ' he meant 
4 vexine by repeated attacks a phrase 
• which I use to include the various offences 
against Hindus of criminal force, theft, 
etc. " I respectfully agree with the passoee 
in the judgment in Referred Trial 
88 of 1922 (the decision referred to) What 
is necessary is that the accused shall have 
reasonably distinct notice of the common 
object imputed to them and of the manner 
in which that common object is to.be brought 
within the language of section . 141/ 
In other words, does “harassing Hindus 
fairly fall within the purview of the ex¬ 
pression “to commit any mischief or 
criminal trespass or other offence " in 
section 141 ? In my opinion it does. It 
is matter of common knowledge that one 
of the main objects of the Moplah Rebellion 
came to be the conversion of Hindus to 


uw 


r • 


Islam and to force them to this by attacks 
on their persons and property. The accused 
are said to be five of twenty-five Moplahs 
who attacked with guns and swords four 
Hindus husking cocoanuts. I would hold 
that “harass" in its dicticnaiy meaning 
of * to annoy by repeated attacks, to harry 
lay waste, devastate, plunder—to trouble, 
vex by repeated attacks "—is within the 
language of section 141 (3) and that this 
expression does convey to the accused the 
common object of the assembly alleged 
and the manner in which it is sought to 
bring the common object within thel?nguage 
of the Indian renal Code. The plea was 
never raised at any stage by the accused 
and I think it is quite clear that net cnly 
were they not in fact under any disadvan¬ 
tage by reason of the language of the charge 
but they have no ground for complaint in 

law for the reasons I have given. 

v. n. v. Conviction confirmed. 

z. k, & w. c. A. 


ALLAHABAD HIGH CODRT. 

Criminal Revision No. 239 of .1922. 

June 29, 1922. • . 

Present: —Mr. Justice Lindsay* 

S HI BOO- Applicant 
'* versus 

EMPEROR— Opposite Party. 
Criminal Procedure Code (Act V of 1 *9*U 
s. 439 —High Court, power of, to grant leave to 

Q ° A^ffigh Court has power in revision to allow the 

composition of an offence in a cas P m ^ lc ^ 
Court of Appeal can allow a composition, as sectmn 

439 of the Criminal Procedure Ccde authomes 

the Hich Court to exercise any of the powers 

conferred on a Court of Appeal- [p. *° 47 . 

Husain Khan v. Kmpcror 39 ^ Cas. 690 , 
39 A. 2935 15 A. L. J. 136; 18 Cr. L. J. 54<h follow 

^Criminal revision from an order of the 
Sessions Judge, Agra, dated the 13™ 

M Rrndit ’ Uma Shankar Bajpai, for the 
Applicant. M a j comSon (Assistant Govern* 
went’ Advocate), for the Crown. 
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JUDGMENT. —I think this application 
must be allowed. The applicant is a young 
boy named Siiboo,wbo was convicted 011 
a charge under section 323 of the Indian 
Penal Code ana sentenced to receive ten 
stripes. At. the same time, his father • 
was convicted of a similar offence and re¬ 
ceived an appealable sentence. 

The father appealed and when the 
case came up before the learned Sessions 
Judge the parties to the case compounded. 
The learned Judge made an order for com¬ 
position. 

The boy had no right of appeal and the . 
learned Sessions Judge w. k s, therefore, asked 
to deal with the case in revision. He came . 
to the conclusion that it was not possible 
for him to deal with the mattei in this way 
and he refers to a ruling of tl is Court— 
Husain Khanv. Emper.r 1) 111 t ruling, 
however, does not seem to 11 e to affect 
the matter which I ha\ e now helo^e n e 
Section 439 authorises the High C0v.1t 
to e.xercise any of the powers c- nferred 
on a Court of Appeal, and if a Court oi 
Appeal can allow the composition of 
oience, it follows that the High Court 
can allow the same in ievisioi too. 
There is nothing, th.eiefore, to prevent the 
' parties from compounding the offence. On 
the merits the leameu Judge was 
obviously of the opinion that the case 
ought to be compromised but he thought 
that he had no authority in law to per* 
mit a composition. 

In this connection, I may refer the learn¬ 
ed Ju ge to the ruling in Ram Piyafi 
v. Emperor (2). This is a fit vase in 
which composition ought to be allowed 
as the parties have made up their 
differences. I allow the application and 
set aside the conviction ana sentence 

on Sliiboo, minor. .... „ , 

w q A Application allowed. 

(1) 39 Ind. Cas. 690; 39 A. 293; 15 A. L. J. 136; 

l8 Cr. L. J. 54 <>- _ . . t 

(2) 5 Ind. Cas. 696; 32 A 133; 7 A. L. J. 103, 

11 Cr. h. J. 203. 
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PATNA HIGH COURT. 

Criminal Revision No. 213 of 1923, 

May 7, 1923. 

Present: —Mr. Justice Macpherson. 
RANGI . SAH—PETITIONER 

versus 

B. N.-W. RAILWAY CO.—Opposite 

Party. 

Criminal Procedure Code (Act V of 1898), 55. 
133, *37 — Obstruction to public way or place— 
Railway land, whether public place— Bona fide 
claim — Procedure. 

The obstruction to which section 133 the 
Criminal Procedure Code is applicable must be an 
unlawful obstinction in any way which is or may 
be lawfully used by the public or in any public 
place. There is no warrant for the view that 
Railway land is necessarily a public place, espe¬ 
cially Railway land which is outside the Railway 
fencing at a Railway Station, [p. 1048. col. 1.) 

In taking evidence under secticn 137 of the 
Criminal Piece dure Cede ,.in a case where the pub¬ 
lic nature of the way is disT uted. it is incvmbent 
on the Magistrate, even where be finds that the 
claim of title to the lord in qvesticn tn the part 
ot the person shewing cause is net justified, to 
determine further w’hethcr the claim is never¬ 
theless a bona pde claim, and if he finds in the 
affiimative. to step proceedings and give such 
peTscn time to establish his claim in the Civil 
Court, tp. 1048, col 2 ] 

Luckhee Narain Danerjee v. Ram Kumar, 15 C. 
564 ; 7 Ind. Dec. (N. s.) 9O0. lmrat Ali v. 
Sheikh Amjad Ali 39 Ind. Cas. 292; 2 P. E. J. 
67; 3 P. E. W. 404; 18 Cr. E. J. 452. t e h ed on. 

Application from cn order of the Sub- 
D vis’d a! Officer, Cl.apra, dated the 
10 th March 1923. 

Messrs. Nirsu H or ay an Sinha and 
Bh uvanethwar Pd. Sinha, for the Peti- 
lio: ei. 

JUDGMENT.—This is an application to 
revise an order made by the Sub-Divisional 
Office of Chapra under the provisions of 
section 133 of the Code of Criminal pro* 
cedure. The proceedings appear to have 
their orig n in a letter from the Assistant 
Engineer of the Bengal iNorth-Western 
Ra°lv"ay da 1 ed the i6tl> August 1972,to the 
Land Acquisition Deputy Collector in which 
it was staled that the present petitioner 

Rangi Sah, had encroached on Railway land 
by building a tiled-roof verandah at the 
west end of the Sonepur Station yard. The 
Land Acquisition Officer issued a notice 
to Rangi Sail, who denied that he had en¬ 
croached upon Railway land. The proceed¬ 
ings were sent from the Land Acquisition 
Deputy Collector to the Sub-Divisional 
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Officer with the suggestion that action should cannot be considered 'rj be a finding 
betaken under section 133. The Sub- that tiiereis a'way over tr.** land encroached 
Divisional Officer issued not ce under that upon. . ' ; 

section on the 29th October and again 01 In tlie next place, even if the section be 
the 18th December and finally after a report applicable, the procedure of the learned 
by a kanungo, on the 21st February Magistrate was not in accordance with the 
7923. The notice on the last mentioned rule firmly engrafted by the Courts upon 
date set out that the present petitioner the conduct of an enquiry under section 137 
.having built a verandah (osara) and house in a case where the public nature of tie place 
encroaching 90 ft. into 5 ft. on Railway land from which the unlawful obstruction is 
must either remove the encroachment by the to be removed, is disputed as it is by the 
28th February or show cause on that date. “petitioner. It is true that this procedure 
The petitioner, as he had done or* three d oes no t appear to be warranted by the 
previous occasions, denied the encroach- section, but even where judicial oprjon 
ment staling that the land was his own on the point has been adverse, it has been 
and shown in his name in the Survey re- recogn sed that it is too late to go tack on 
cords and in particular stated that the well the long li e of previous decisions following 
which was close by was an old well belong- Luckhee Narain Banerjee v. Ram Kumar 
ing to him. He claimed that evidence an< j it has been accepted in this Court 
should be taken. The Sub-Divisional j n Imrat Ali v. Sheikh Amjad Ali 
Magstrate then took evidence and in his and Q ther cases. In taking evidence 
order found as follows : under section 137, in a case where the pub- 

"On the whole I am satisfied that there u c na ture of the way is disputed, it is in- 
has been an encroaclune .t the width of cumbent on the Magistrate, even where 
which is 5 ft. from the present fencing and has found, as in the present instance, 
the lei gthof which is about 90 ft. from that the claim of title to the land in question 
the Railway fencing up to the District on tl3e p^t 0 f the person showing cause 
Board road/. is not justified, to determ ne further whether 

He accord ngly directed the opposite the claim is nevertheless a bona fide claim, 
party to remove the encroachment within ^ jf he finds in the affirmative, to 'stop 
a week of receipt of notice. proceedings and give sucl person time 

In the first place, it is 1 ot clear from the to esta blish his cla ; m ir. the Civil Court, 
proceedings that the case properly falls The Sub-Divisional Magistrate failed to find 
under section 133 at all. The obstruction that t he petitioner’s claim, even though 
to which section 133 is applicable is . no t just fied, was not bona fide (it appears 

“An unlawful obstruction...in to 0 btain support from the recent Record 

any way which is or may be lawfully used of Rights), and on this groiuid also his pro- 
bv the public or in any public place.” ceedings cannot be sustained. 

There is no warrant for the view that i n view of the manner in which notices 
Ra lwav land is necessarily a public place llllder section 133 have been drawn up, 
especially Railway land which, as in this aild failure of the Magistrate to ^ follow 
instance, is outside the Railway fencing procedure sanctioi ed by decisions of 

at a Ra lway Station. There is indeed a ^ c our t s> the proper order in this case is 
finding of fact that the petitioner has en- to set asjde the older of tie Magistrate 
crouched on the Railway land left outside i eav j n g jt open to him to take fresh prcceed- 
the Railway fencing, but there is no finding • s accord j r g to law if so advised. He 
that the laud encroached upon is in a way p as se en the place and should be in a post¬ 
er that if it is in a way, it is on one which t * to say whether the encroachment js 
is or may bo lawfully used by the public. fln O b s truction on a way and whether the 
The observation which the Magistrate 
makes when discussing the question why the 
laud is outside ti e fer.eiig, 

“It is said that it appears to have teen / r \ I5 q 5 6 4l 7 ind. Dec. (n. s.) 96°- ... 

done for the sahe of the public to use the (2) 39 Ind. Cas. 2921 2 P. L. J. 71 3 • 

Well'* 4 ° 4 i 18 Cr. L. J. 452. 
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way, it there be a way, is or may be 
.fully used by the public. If he 
action he should only issue notice 
clearly making up his mind as to tl e 
. the proceedings are to take, so that on 
fifth notice to the petitioner, a final 
according to law may be passed, 
it is a case of mere encroachment on Rail- 
. way land the Railway Company should be 
.referred to the Civil Court. 

The application is allowed and the order 
of the Sub-Divisional Magistrate, dated 
.the loth March 1923, is set aside. 

z. k. Rule made absolute. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 285 of 1922. 

July 3, 1922. 

Present :—Mr. Justice Lindsay. 

ASHIQ HUSAIN KHAN— 
Applicant 
versus 

EMPEROR— Opposite Party. 

Penal Code (Act XL V of i860), ss. 349. 350— 
Criminal force, offence attended by —Criminal 
Procedure Code ( Act V 0 / 1898), s. 522. 

Where a person is obliged to run away by reason 
of some others rushing at him with sticks and 
lathis, and using threats towards him, the 
act of the latter amounts to a resort to crim¬ 
inal force as defined in sections 349 and 350 
of the Penal Code, and if by sueli act the person 
attacked is deprived of property, an order under 
section 522, Criminal Procedure Code, restoring 
the property to him is justified. 

Criminal revision from an order of the 
District Magistrate, Fatehpur, dated the 
4th April 1922. 

Maulvi Mukhtar Ahmad, for the Appli¬ 
cant. 

Munshi Surevdra Nath Varma, for the 
Opposite Party. 

JUDGMENT. —This an application 

in revision to set aside an order passed 
under section 522 of the Code of Criminal 
Procedure under the following circum¬ 
stances :— 

The applicant and two others wore 
charged by one Altaf Hussain of an offence 


possession of certain fields and that when 
he went to them one morning he found 
the accused and -their servants ploughing 
the fields and uprooting his sugarcane crop. 
He remonstrated and stood in front of the 
ploughs to stop the ploughing, whereupon 
the accused who were armed, with sticks 
and lathis rushed at him with threats 
and chased him out of his fields. This pro¬ 
secution story was accepted and the accused 
were convicted. The conviction was up¬ 
held in appeal. After the oraer in appeal 
had been passed the complainant applied 
to the Magistrate to be restored to poss¬ 
ession and an order was passed according¬ 
ly under section 522, Criminal Procedure 
Code. The District Magistrate refused to 
Interfere in revision with this order and 
hence the present application. 

The argument here, as it was in the Courts 
below, is that no order could legally have 
been made under sectior 522, inasmuch 
as it was not shown that the dispossession 
of the complainant, Altaf Hussain, was 
effected by the use of criminal force. It is 
contended that, even if criminal force was 
used, the dispossession was complete before 
any such force was resorted to. But it 
is denied that there was in fact any use 
of criminal force. The District Magistrate 
in his order in revision thought that crim¬ 
inal force was not used, but I do not 
agree. It was proved that the complainant 
who had halted in front of the ploughs was 
obliged to run away by reason of the 
accused’s rushing at him with sticks and 
lathis and using lineals towards him. 
That, I hold, was a resort: to criminal 
force as defined in sections 349 and 350 
of the Ind an Penal Code. It must be taken, 
therefore, that the offence of which the 
accused were convicted was one “ attended 
by criminal force ” to quote the language 
of section 5 22 * 

As for t he argument that the dispossession 
was not occasioned by criminal force. 1 am 
unable to entertain it. It is not, in my 
opinion, correct to say that the accused 
bad actually secured peace.'’ble j ossessi n 
before the compla nant arrived on the 

scene. The complainant came up v like 
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law- under section 447 of the Indian Penal Code, 
takes i. e., the offence of criminal trespass, 
after The complainant alleged that he was in 
form 
the 
order 

If 
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the acts of criminal trespass were still in 
progress and he had not already been 
effi.'tjvel/ dispossessed. That only took 
place when the complainant was actually 
driven off his lands and, as has been 
shown, tie act which drove him away 
was the use of criminal force by the 
accused. 

In these circumstances, I h'ld that the 
order under section 522, Criminal Pro- 
ce lure Code, was justified aj.d there is no 
ca -e, t lere ore, for nterferencea rev sun. 

I may a.so odd tnat it nas been brought 
to my notice that in proceedings taken 
under section 145 of the Code of Criminal 
procedure an order giving possession 
of these same lands to Altaf Hussain has 
been made, and on the 16th ot June 
1922, Ryves, J., refused to interiere with 
this order (See Criminal Reference No. 306 
of 1922, decided on the 16th of Jure 1922). 
This fact is an additional reason for refus¬ 
ing the present application which I dismiss 

accordingly. . _ 

w. c. a. Application dismissed. 


RANGOON HIGH COURT. 

Criminal Reference No. 8 of 1923. 

March 12, 1923. 

Present t— S ; r Sv- ney Robinson, Kt., Chief 
Justice, and Mr. Justice May Oung. 

EMPEROR— Prosecutor 

versus 

NGA PO CHIT —Accused. 

Criminal Proceduer Code (Act V of 1898), 
s 520— Order for disposal of property—Distrut 
Magistrate, jurisdiction of, to annul order passed 
ly First Class Magistrate—Contract Act (IX of 
1872), s. 187— Person in possession of goods for 

sale, whether can pledge goods. 

The Legislature intended n the case of section 
520 of the Criminal Procedure Code, to confer 
concurrent jurisdiction on the District Magis¬ 
trate and the Court of Session \ so that where 
neither of them has had any opportunity of 
exercising jurisdiction under that section, an 
applicant may go for redress to either and tho 
Court which first obtains seisin of the case 
has power to act in the matter, [p. 1052, col, 2.] 

The possession required in section 178 of the 
Contract Act is juridical possession of the goods 
and not mere custody ©i them, [p. io 53 » 
col. 1.] - 


II9»J 


Stager v, Huhma Kessa , 24 B. 458; 2 Bom, 
L. R. 403; 12 Ind. Dec. (n. s.) 837.relied on. 

Dulabdass v. Ma Win. 59 Ind. Cas. 965; 3 U. B. 
R. (1920) 217, dissented from. 

A person w r ho is given possession of goods 
by the owner in order that he might sell them 
for and on behalf of thelatter has such posses¬ 
sion of the goods as is contemplated in section 
178 of the Contract Act, and a pledge made by 
him of the goods in favour of a perse r who acts 
in good faith is valid, [p. 1053, col. 1.3 

Kong Lone v. MaKay, 4 L. B.R. 13; 6Cr. I*. 
J. 125, Stephen Aviet v. King-Etnpercr, 4 L. B. R. 
25; 6 Cr. L. J. 135, Annamalai Chetiy v. Mrs* 
Busch, 65 led Cas. 1000; n L. B. R 217, 23 
Cr.L J. 2161(1922) A.I. R. (L. B.) 17, Naganada 
Davay v. Bappu Chettiar, 27 M.424; 14 M. L. J. 
69, relied on. . ; 

Refere* remade by the Sessions Judge, 
Bas eii Divisioi . 

ORDER OF REFEREECE. 

May Our.g,J.—In Crin jnsJ R<p ?r Tia 1 
No. 286 cf it 22 of tie Court of tl e First Ad¬ 
ditional Magistrate of Ingrhu cn< Kfi Po 
Chit was convicted of tl.e offence of eiir. iptl 
breach of trust in respect of t] ree sewing 
machines belonging to Messrs. Tl.e Silver 
Sewing Machine Company. The accused was 
an empoylee of the Company and was in 
charge of the firm's shop at Kyingan. He 
admitted that he had pawned the . three 
machines at the shop of Taing J.waicg. a 
pawnbroker of the same town. After judg¬ 
ment had been delivered, the Company s 
representative applied for the return 
of the machines to him, but the learned 
Magistrate holding that the pawn-broker 
had received them in good faith, directed 
their return, under section 517, Criminal 
Procedure Code, to Taing Lwaing. # 

Nga Po Chit did not appeal against 
the conviction and sentence passed cn him, 
but the Singer Company, after a short in¬ 
terval, applied under section 52°, Crim nel 
Procedure Code, to the District Magistrate, 
Henzada. praying that the order of the 
Magistrate might be set aside me that 
an order might be passed directing tl at 
the three machines be restored to them. 
This application w’as wrongly registcreo 

The learned District Magistrate held that 
N^aPo Chit could not give the pawn-broker 
a better right than he hrnirelf possessed 

over the goods end that that nglt w 

strictlv limited; he also rcnfic erec tl attte 

good faith of the pawn-treker was 

immaterial. The machines were acccrcicgiy 
given to the Singer Company. 
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Apparently, the pawn-broker took no 
further action, but the matter has now been 
brought to the notice of the High Court 
by the Sessions Judge, Bassein Division, 
who has recommended that the . order 
of the District Magistrate be set aside and 
that of the Additional Magistrate restored 

on two grounds, namely :-y 

(*) that the District Magistrate has no 

jurisdiction to entertain the application 

under section 52c, Criminal Piocedure t oc.e; 

(ii) that, as held in Annamalai Chetty v. 
Mrs. Bisch (1), the pawn-broker, having 
acted in good faith, was entitled to ha\e 

the goods returned to him. 

Notices have been issued to the parties 

and learneu Counsel for the Company 
has been heard. Taing Lwaing submitted 
a petition praying that the sewing machines 
be returned to him, but did not appear 
at the hearing to support it. 

The first point for decision is whether 

the District Magistrate had jurisdiction to 
entertain the Company's application. 

Section 520, Criminal Procedure Code, 
provides that any Court of Appeal , confirm¬ 
ation reference or revision may direc any 
order under section 517, section 518. or . se £* 
tion 519, passed by a Court subordinate 
thereto to be stayed pending consideration 
by the former Court, and may modily 

alter or annul such order and make any 

further orders that may be just. 

This is not, however, the only section 
* of the Code under which the order of a 
Subordinate Court under sections 517-519. 

- can be re-considered by a higher tribunal. 
Under clause (i) of section 423. sub-sec¬ 
tion fi), an Appellate Court may, 111 dis¬ 
posing of an appeal, make any amendment 
" of any consequential or incidental orc.cr 
that mav be just and proper. Ihere can 
be no doubt that this includes a power 
. to make an order for restoratu n of prope rty, 
since such an order is consequential or 
incidental. Hence, if, m tie cafe vneer 
review, Nga Po Chit had appealed to the 
Court of Session which was the Lourt 
to which appeals from the Additional 
Magistrate lay, there is similar.y no ooutt 
that the Appellate Tribuna, could, under 

fil 65 lad. Cas. 1000; 11 b. B. R. 2171 23 Cr. 

b. J. 3I$J (1922) A. I. R. (h. B*) 1 7* 
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either of the provisions quoted above, 
have confirmed or reversed the original 
or ’er in regard to ihe sewing machines. 

B it .»• inc e Nga Po Chit did not appeal 'he 
ques io ; arises whether the Court o. 
the District Magistrate as a Court of Re¬ 
vision had pow'er to act under section 5 2c « 
It cannot be gainsaid thi.t the Court ot 
Additional Magistrate is a Court sub- 

or linate to the District Magistrate :or the 

purposes, for in c trnce, of section 435. 

The learned Sessions Judge lias referred 
to In r• taxman Rangu Rati gar i (2) in 
which an order of the District Magistrate 
acting under section 520 was set aside cn 
the ground of want of jurisdiction. _ In 
that case there had been an appeal against 
the conviction to the Sessions Court, which 
confirmed the conviction and did not inter¬ 
fere w th the order as to disposal of prop¬ 
erty . Subsequently, the District Magisl rate, 
cn an application by the complainant 
under sections 435 a nd 5 2o » revised the 
order without notice to the other sice. 
Chandavarkar, J., held that “the Court 
of Revision such as that of the District Ma¬ 
gistrate can only interfere where there was 
110 appeal to the Sessions Court, Here 
there was an appeal to the Sessions Court 
and the Sessions Court did exercise its 
jurisdiction.” Hence the District Magis¬ 
trate’s jurisdiction as a Court of Revision 
was ousted. Heaton, J., went further 
and helu that, where the case is one 111 which 
an appeal lies, the only Court which can 
deal with the order regarding the disposal 
of property under section 520 is the Court 
of Appeal. With all respect, I am unable 
to concur in the latter view. The Legisla¬ 
ture, in my opinion, intended in the case 
of section 520, as in some other sections, 
to confer concurrent jurisdiction on the 
District Magistrate and the Court of Session; 
hence where neither of thorn has had 
anv opportunity of exercising jurisdiction 
unler that section m applicant may go 

for redress to either and the Court which 

first obtains seisin of the case has power 
to act in the matter. In this, I am in 
agreement with the decision in Emp nr 

Hussain S/m/* (3) (as cited in Saujhui 


(2) 0Inch Cas. 0471 35 B 
x 12 Cr. L. J 169. 

(3} w c. Ab.-R.x07. 


253; 13 Boir, T-. R. 
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Row's All India Digest, Criminal, 1836 0 f her husband's jewellery as custodian 
to 1915, Volume I, column 2030). Thus, on his behalf, cannot make a valid pledge 
where, as in this case, no appeal from the under the section. See Biddcmyee Dabee v. 
Original Court’s order has been pre- Sitayam (5) and Stager v. Huhma Kessa 
ferred, it is open to any party interested (6). Can a salesman who is a whole time 
to apply to the District Magistrate under servant of the owner be said to be in pos- 
section 435 and when the District Magis- session of the goods entrusted to him for 
Irate has called for and examined the record, sale? In the Madras case quoted above 
he has power to act under section and in the Burma case cited by the learned 
520. Sessions Judge,the goods had been entrust- 

As to the second point urged by the: ed by the owner to the pawnor for sale; 
learned Sessions Judge, the decision may . j n both cases, however, the pawnor was 
turn on the question whether Nga Po Chit not the owner’s employee but a person carry- 
was or was not a servant of the Singer ing on bis own business and there was no rea- 
Company. Exhibit A, the agreement bet- son to suppose that he had no power to do 
ween the Company and its local managing whatever he pleased with the goods.. I 
salesman, shows that thelatter was to devote have not been able to find any case in which 
his whole time to the Company's business a person in the position of Nga Po Chit 
in return for a certain salary and sundry was held entitled to make a valid pledge, 
commissions on collections and that he was At the same time, it is clear that Nga Po 
authorised to sell and hire out the Company’s Chit was not a mere custodian but had 
sewing machines, parts and accessories authority to sell. The point is not free 
and none other under instructions from difficulty and it is of great importance 
from the Company. He was not to be to the retail trade of the country. I, there¬ 
in any way an agent of the Company and fore, refer to His Lordship the Chief Jus- 
was bound to account to the Company, tice for decision by a Bench, Full or 
for all cash, stock, books, etc. otherwise, as he may determine, the fol- 

Under section 178 of the Indian Con- lowing question:— _ . 

tract Act, a person who is in possession • 0 Can a person who is in possession 01 

of goods may make a valid pledge of such goods for sale as a whole time servant 
goods, provided that the pawnee acts in j n charge of a branch of a retail trad- 
good faith and under circumstances which i n g Company make a valid pledge of such 

are not such as to raise a reasonable pre- goods under section 178 of the Indian 

sumption that the pawner is acting Contract Act ?" 

improperly and provided that the goods Mr. Gaunt Assistant Government Ad- 

have not been obtained by the pawnor yocate, for the Crown. 

bv means of an offence or fraud. Mr. McDennoll , for the Singer ^ewing 


Here there is no question that Nga 
Po Chit had obtained the sewing machines 
dishonestly and it may be assumed that 
Taing Lwaing received the goods in good 
faith. 

Rut there is another and more impor¬ 
tant point involved. The section requires 
that the pawnor should have been “ in 
possession ” of the goods, and it has 
been held in Seshappier v. Subramanla 
Chet Hat (4) repeatedly that judicial pos¬ 
session and not mere custody is meant by 
this expression, so a servant entrusted 
by his master with the custody of goods 
during his absence, or a wife in charge 

(4) 34 Ind. Caa. 7511 40 M, 678; 30 M. L. J. 5871 
19 M. J*. T. 38$, 


Machine Company. 

JUDGMENT. 

Robinson, C. J. —The facts are fully stated 

n the order of reference by my brother May 
Oung and I need not repeat them. As 
regards the jurisdiction of the District 
Magistrate, I entirely agree with him. 
No appeal having been filed there is nothing 
to bar the jurisdiction of the District 
Magistrate as a Court of Revision in 
passing the order that lie did. 

Coming to the question referred it invovies 
the consideration of the meaning of the 
expression " in possession " under section 
178 of the Indian Contract Act. It has 

( 5 ) 4 C. 4971 3 C. L.R. 39 s ; 2 Ind. Dec. (N. 3 .) 

(6) 24 B. 45S1 2 Bom. L. R. 4°31 * 2 Ind. Dec* 

(N. &.) 837. •, ; , . ■ 1 : . *T ~ 
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been'often held that possession required 
in section 178, is similar to the possissicn 
required by section 108 of the Con¬ 
tract Act in regard to sales, that 
is to say, the possession must be 
juridical possession of the goods and 
not mere custody. See Seager v. Huknia 
Kessa ( 6 ). Thus, a servant or a wife, having 
mere custody of chattels belonging to 
the master or husband—custody which 
is only intended for the safe keeping oi the 
chattels—would not be such a possession 
as is contemplated by section 178, that 
section making a clear distinction between 
possession and custody. On this matter 
I am unable, with all respect, to agree 
with the opinion of my brother He aid, ex¬ 
pressed as Judicial Commissioner of Upper 
Burma, in the case of Dulabdass v. Ma Win 
(7). The possession of the accused in 
this case is similar to the possession of a 
person who is given property in order that 
he might sell it on behalf of the owner. 
Bor instances of such possession, we may 
refer to the cases of Kong Lone v. MaKay (t) 
and Stephen Avietv. King-Emperor (9) and 
also to the case of Annamulai Cheity v. Mrs. 
Basch (1). Another similar case is that 
of Naganada Davay v. Bappu Chetliar (jo) 
where the owner lent a jewel on hire to the 
defendant who pledged it and it was held 
that the pledgee was liable to pay the owner 
the value of the jewel; it was held that a 
person entrusted with the jewel, an agent for 
sale, had such possession as is contemplated 
by section 178 of the Contract Act, and 
that the appellant, being the pawnee, 
acting in good faith, is entitled to the pro¬ 
tection afforded by the section. 

In the present case Po Chit was given 
possession of the sewing machines by the 
owner in order that he might sell them 
for and on behalf of the owner. His pos¬ 
session is not a mere custody for safe keep¬ 
ing, but for the definite purpose of sale, 
and any sale made by him would, have 
bound the owner and given the purchaser 
a good title to the goods. He would have 
had such a possession of the goods as is 


toss 

contemplated by section 108 of the Con“ 
tract Act, and, in my opinion, he would 
also have such a possession of them as con¬ 
templated by section 178 of that Act. 
The fact that he disposed of the goods 
contrary to the instructions of the owner 
makes no difference to the character of the 
possession which vested in him. His pos¬ 
session is very analogous to the possession 
of a factor or agent which is the possession 
which is contemplated in section 178. If, 
therefore, the pawnee acted in good faith 
and had no ground for doubting the autho¬ 
rity of Po Chit to pledge the goods lie would 
be entitled to the protection granted by 
section 178. The correctness or otherwise 
of the order of the District Magistrate 
would, therefore, depend on w r hether the 
pawnee acted with due care and attention. 
Kyangin, where this branch has been 
opened, is a small place and I find it hard 
to believe that the pawnee was notawaie 
that Po Chit was merely acting for and 
on behalf of the Singer Sewing Machine 
Company. It appears to me that he must 
have been aware that Po Chit was in charge 
of this branch for the purpose of selling 
the machines and he had no ground 
whatever for imagining that the owner 
had or was likely to have authorised him 
to pledge. It appears that he took tw'o 
machines from Po Chit in pledge and one 
from Po Chit's wife. It appears to me to 
be more than doubtful whether the pawnee, 
therefore, acted in good faith. Indeed, I 
W'ould have no hesitation in holding that he 
did not so act. Under these circumstances, 
in my opinion, the order of the District 
Magistrate was justified and should not be 
disturbed, and I would, therefore, pass 
no orders on the reference by the learned 
Sessions Judge. ; 

May Gang* J.—I concur. 

z. k. Order aesordingty. 


*9 lad. Ca1. 9651 3 Uo Bo £. (1920) 2x7 
. . 4 h B. R, X3l 6 Cr. h. J. 125. 

,9) 4 L. B. R. 2S( 6 Cr. U J. 13$. 
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ALLAHABAD HIGH COURT. 

C rim in at. Reference No. 313 of 1922. 

J ly 7, 1922. 

Present :—Mr. Justice Ryves, 

E MPE RO R— Pros gcuto r 

versus 

DULIA and others—Accused. 

Criminal Procedure Code (Act V of 1898), 
ss. 247, 403— Acquittal under s . 247 bars sub¬ 

sequent proceedings. 

An order of acquittal under section 247 of the 
Criminal Procedure Code operates as a bar under 
section 403 to the entertainment of a complaint 
charging the same accused with having com¬ 
mitted the same offence, on the same allegations 
of fact. 

Reference. 

Mr. R. Malcomson, (Assistant Govern¬ 
ment Advocate), for the Crown. 

JUDGMENT.— This is a reference by the 
learned District Magistrate of Farrukh- 
abad. It ap ears that three persons were 
acquitted by an Honorary Magistrate 
under section 247 oi the Criminal Pro¬ 
cedure Code because on the day fixed 
for the hearing of the case the complainant 
did not appear. The complainant filed 
another complaint charging the same ac¬ 
cused with having committed the same 
oOence on the same allegations of fact 
before the same Magistrate. He referred 
the point as to \v aether, having regard 
to section 403 of the Criminal Procedure 
Code, he could try the c se again a» d 
having been directed to do so by the S b- 
Divisional Officer,issued proceedings against 
the accused. The learned D strict Magis¬ 
trate has referred the case to this Gurt 
recommending that further proceedings 
be quashed on the ground that unc.cr 
section 403 of the Criminal Procedure 
Code the accused persons . anr.ot be again 
tried. This was the view taken by this 
Court in Empress v. Bhti&ani Prasad (1). 
The came view was taken in tie ca-e of 
P nehti Singh v. Umor Ma’omed' Sheikh 
(2) and In re Guggilapu Peddaya 
of Palakot (3). Following these decisions 

(1) A.W. N. (1883)43. 

(2) 4 C. w. N.346. 

(.0 9 Ind. Cas. 253; 3.) M. 253; 9 M. L. T. 93 1 
Cr. I/. J.41, 
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I accept the reference and direct that 
the papers be returned. 

Reference accepted. 

W. C. A. • • V. ■ ’ 

i . * 


PATNA HIGH COURT. 

Criminal Revision No. 244 of 1923. 

May 30, 1923. 

Presrvt:— Mr. Justice Macpherson. 
PANSIDHAR MARWARI -Petitioner 

versus 

EMPEROR - Opposite Party. 

Criminal Procedure Code (Act V of 1898), 
ss. 202, 476— Prosecution on evidence recorded under 
s. 202, legality of—Penal Code (Act XLV of 
i860), S.211— Complainant not given opportunity 
to produce all evidence — Prosecution* legality of . 

Section 476 of the Criminal Procedure Code 
is wide enough to cover the consideration of other 
than legal evidence and a prosecution can legally 
be directed upon evidence ' recorded under 
section 202 of the Code. [p. 1056, col. 1.] 

In re Kachi Madar Labhai, 10 Ind. Cas. 619; 
10 M. L. T. 47; 21 M. L. J. 795 : (i 9 H) 2 M. W. 
N. 9; 12 Cr. L. J. 323, dissented from. 

A prosecution for an offence under section 
211 of the Penal Code is not necessarily illegal 
merely because the complainant was not given an 
opportunity to adduce all his evidence in support 
of his case. [p. 1036, col. 1.] 

Revision from an order of tl e Sub* 
Divisional Officer, Monghyr, dated the 
16th April 1923, and that of the Deputy 
Magistrate, Monghy, dated the 16th April 

1923. 

Mr. G. C. Pal, for the Petitioner. 

% 

JUDGMENT.— This Rule was issued to 
the District Magistrate of Monghyr to 
show cause why the order of the Sub- 
Division aRMagis i*.te<of Monghyr, direct¬ 
ing, under.-section 476 of the Code of Cn- 
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minal Procedure, the prosecution of the 
petitioner Bansidhar Marw&ri under sec¬ 
tion 2ii of the Indian Penal Code in res¬ 
pect of a case instituted on complaint 
in the Court of the S ib-Divisioaal Magis¬ 
trate on the nth January 1923 against 
the Junior Sub-Inspector of Lakhisarai, 
Anaat Ram, and Aiant Ram's men, 
should not be set aside. 


Th facts, in chronological order, are 
briefly as follows:—The house of Anant 
(otherwise Auanti or Aa ; i) Ram Marwari, 
adjoins that of tne petitioner and 
his family, and there had been ill- 
feeling between these neighbours over 
a privy situated in the house of the former, 
which adjoins some land of the latter. 
On the 7th January Anant Ram lodged ii - 
form it ion with the Sub-Inspector of Police 
of Lakhisarai, who was on deputation 
at Barhi Station in connection with the 
passing of tne Viceroy's train, that the 
petitioner, a relation, and three peons 
ware n .ki ig preparation to close the drain 
of the privy as petitioner's brother had 
gone to Monghyr to institute a suit on the 
subject, that the informant protesteo 
ana the present petitioner abused him 
and directed his peons to assault him 
with lathi s if he spoke agtiu, tnat the in- 
tormi.it ran away a id eonce Jed nimself 
in his snop on tne otaer siJe of the rord 
and his assail nits then trespassed i .to 
his shop. As he w .s busy, tne Sab-In-, 
selector's record oi the First I.iforui .tiou 
did not rouCu the Than* until 4 p. m. on 
tne 9th. Meantime, on the 8iu, e member 
o£ petitioner's f tuiiiy, Mirlidanr M-rw.iri 
had instituted a oivii suit i.i tne M. msii's 
Court at Monghyr and had a jj plied for 
a temper .ry i ij auction restrai.J .g Auant 
Ram a ad the ocuer defendants from mak¬ 
ing or Co.is.r aecing a.iy drain on tne land 
in sait. i'ue i .junction, however, was 
not gianted a.jtil tne iollowi u g day. On 
tnat daj, t.ie ytn J ma. ry, auoat j-lp 
p. M. S ic .'f.rayae, a Cjasi.i oi ti’.e peti¬ 
tioner, telegraphed to the lU-.^istiaie in 
entrge, Mougnvr, tnat tne Sub-inspector 
of Police 11 id c.iugilt tne three peons of 
petitioner wuo nut been w..icnug tnat 
Auant Ram snoui '1 not open a drain to 
tne privy, had taken him to h.ijal 
aad had’ then directed Auant Ran: to 
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open the drain and the drain 
haii been opened. On the 10th 
the petitioner filed the complaint in 
respect of which he has been prosecuted 
and was examined on solemn affirmation 
on the nth. He stated that at 1 p. m. 
on the 9th the Sub-Inspector arrested 
his three peons whom he had posted to 
prevent an escape channel being made 
to the privy of Anant Ram, took them 
to Anant Ram’s shop, bound them and 
marched them to hajal and had the escape 
channel for the privy opened by Anant 
Ram's orders. 


The Magistrate directed a local en¬ 
quiry by Lieutenant Sahi, Deputy Magis¬ 
trate, who reported on the 17th January 
that the case ol Anant Ram v. Itansid'iar 
should proceed and the complaint 
against the Sub-Inspector might be dis¬ 
missed. The escape channel, he found, 
was au old one, the occurrence of the 7th 
January true and the Sub-Inspector's 
arrest of petitioners* peons on the 9th 
un exceptionable. 


The three peons were placed on trial 
on a charge under section 448. The par¬ 
ties, however, compromised that case 
anil tne accused were acquitted. There¬ 
after, the Sal>-D-wsioual Magistrate took 

up consideration of ttie complaint, and, 

relying o » the report oi the Deputy Magis¬ 
trate taut it was i..tei:tioii i!l>. false and 
made ase defence to the true case agiULSt 
tue petitioner's ; eo .s, dismissio it i nner 
section 2>s.» and called u) on the compL.in- 
nut to snow cause wh\ t.e should not be 
prosecuted loi maliciously institute g a 
folse case i'i Ins Court. Cause was shown 
by the petitioner and Lis 1 ’lender heard, 
and the Magistrate luring set out that 
there Was uo reason for districting either 
tne Eiquiriug Magistrate's or tLe Sub- 
Inspector's conclusions ^nd evidence, held 
tu.it tnere was reliable evidence to jio\e 
tu.it tne petitio-ei's statements that there 
was no escape channel, that he told his 
servants to prevent anyone making such 
a channel, anil that the Sub-Inspector 
had such a channel opened by Anant 
R-.m’s men under Anant Ram’s orders 
were deliberately and maliciously false 
and that the case was brought knowing 
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that there was no just or lawful ground 
for such a charge, and he accordingly made 
the order in respect of which the revisional 
j urisdiction of this Court is invoked. 

Mr. G. C. Pal, on behalf of the petitioner 
co it ends (i) that no prosecution could 
legally be directed upon evidence recorded 
under section 202, (2); that a prosecution 
for an offence under section 211 is illegal 
if the complainant has not been given an 
opportunity to adduce all his evidence in 
support of his case, auu (3) that no 
prosecution should proceed pending tl:e 
decision of the Civil Court regarding the 
civil rights of the parties. 


Tne first contention is, in my opinion, 
not well-founded. The opinion ofSundara 

Aiyar, J., in- In re Kacki Madar Liilhai li), 
is quoted in support of the proposition. 
Tnis opinion is shorn of authority by the 
fact that in the same case Ayliug, J., ex¬ 
pressed the contrary view, remarking that 
the wording of section 476 is wide enough 
to cover the consideration of other than 
strictly legal evidence, ana by the further 
fact that, when Sunaara Aiyar, J., expressed 
the opinion that it would be illegal to grant 
a sanction under section 195 cased sole!} 
on an investigation conducted under sec¬ 
tion 202 whether by a Police Officer or by 
the Magistrate himself. Spencer, J., again 

expressed a contrary view. In my opinion 

the correct view was expressed by 

Ayling, J. 

(i) 10 lad. Cas. 619 1 J® M. h. T. 471 21U. lo 
J, jgy (19IX) 2 M. W. N. 91 12 !• 3 * 3 * 
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The third contention also is without 
merit. The history of the matter, as set 
out above, shows that delay in determining 
whether the petitioner committed an 
offence under section 211 as a counter¬ 
blast to an occurrence which took place 
prior to the institution of the civil suit, 
is strongly contra-indiested. 

The second proposition also cannot be 
accepted in the broad form in which it is 
stated. But there are certain special cir¬ 
cumstances in this case. The Magistrate, 
as he states, acted partly on tLe Police 
report which was submitted by an Officer 
whose conduct was assailed. Again, it 
cannot be assumed that the charge under 
section 448 was true because it was com¬ 
promised. It was, moreover, compromised 
before the defence evidence was recorded. 
Accordingly, the Magistrate would Lave 
exercised a sound discretion in accepting 
the evidence to establish the truth ol bis 
complaint which the petitioi ei preienen 
when showing cause against tbe pro} ostc 
order under section 476. There are also 
points in the cross-examination of witnesses 
in the case under section 448 which appear 
to merit consideration. 

In all these circumstances, I hold that 
the order for prosucution should be set 
aside. But it will be open to the Sub- 
Divisional Magistrate to pass an order 
unaer section 476 if, after hearing any 
evidence,—which the petitioner adduces— 
he considers that the ends of justice require 
such order. 

Order set aside. 

k. s. D. 
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Regulations. 

Reg. 1814— XXIX. See Bengal Ghatwali 

BANDS REGULATION. 

_1825— XI. See Bengal Alluvion and 

Diluvion Regulation. 

_ 1827 —XVI. See Bombay Regulation. 

Statutes. 

1915 {5 & 6 Geo. v » c - 6i )* See Government 

of India Act. ' ' 

Adjacent lands— Tree standing on one falling 
down on the other—Owner of adjacent property, 
right of. 

If a tree standing on one person’s land falls 
down, and part of it when fallen lies on another 
person’s property tha person is entitled to call 
upon the owner of the property where the tree 
stands to remove that portion of the tree which 
has fallen on his (the latter's) property and if 
he does not do so. he can remove it himself. 
Pat Mahabali Basin v. Manu Mandal 828 

Administration —Decree for administration of estate 
—Subsequent decree on mortgage—Decree directing 
sale of mortgaged property after discharge of debts 
by Receiver—Execution of mortgage-decree,whether 
can proceed at once. 

One F. executed three deeds of gift in favour ol 
two of her sons and one of her daughters. These 
gifts were set aside after her death ou the suits of 
her remaining heirs for recovery of possession of 
their legal shares i n the estate and a preliminary 
decree for administration of the estate was made 
and a Receiver appointed for the purpose One 
of the sons in whose favour one of the deeds of 
"ift wa executed mortgaged some of the prop¬ 
erty The mortgagee brought a suit on the 
mortgage and obta ued a decree directing sale 
of as much of the mortgaged p operty as was 
found after the liquidation of debts to be the 
property of the mo tgagor. The decree-holder 
took out execution of the decree: 

Held, that the execution of the mortgage-decree 
could not be taken out so long as the debts due 
bv the estate had not been paid off. Pat 
Firm of Suyam Lal Gokul Chand v, Jamil 

Ahmad 487 


Administrator-General'* Act— 1874 — concld. 

ordinary interpretation of the words, and it is 
only in cases in which there might be more than 
one ordinary interpretation of the words that the 
Court has to look to anything outside to arrive 
at the meaning. M Administrator-General, 
Madras v. V. V. Ramiah, 43 M. L J. 347 ; (1922) 

M. W. N. 571; 16 L. W. 711; (1922) A. I.R. (M.) 

491 182 

Administrator-General's Act (HI of 1913), s. 42. 

See Admtnistrator-General's Act, 1874 182 

Adoption—Adoptive father reserving free power 
of management, effect of. See Hindu I#aw— 
Mitakshara 220 

Adverse possession —Assertion of under-pro¬ 
prietary title by tenant injudicial proceedings — 
Limitation , commencement of, 

A person who is in possession of land as a tenant 
cannot, by a mere assertion in a judicial pro¬ 
ceeding and the lapse of twelve years without 
that assertion having been successfully challeng¬ 
ed, obtain a title as an under-proprietor to the 
laud. P C Mohammad Mumtaz Ali Khan v. 
Mohan Singh, (1923) A.I. R. (P. C.) 118; 21 A. 
B. J. 757 ; 45 A. 419:26 O. C. 231; 45 M. L. J. 
623; 9 O. & A. h. R. 901; 10 O. L,. J. 3^3 47 « 

- Burden of proof. 

Where a suit for possession is resisted on the 
ground of acquisition of title b y prescription.itis 
not for the plaintiff to prove his title within 12 
years ; rather the burden of proof is on the de¬ 
fendant to prove his title by adverse possession. 

Secretary of State v- Chelikani Rama Rao . 35lnd. 
Cas. 902; 39 M. 617. 31 M. h. J. 324; 20 C. W. 

N. 1311: (1916) 2 M. W. N. 224: 14 A. I*. J. 1114; 

20 M. h. T. 435; 4 h W. 486; 18 Bom. It. R. 
1007; 25 C. It. J. 69; 43 I- A. 192 (P. C.) and 
Jai Chand v Girwar Singh, 52 Ind. Cas. 366; 17 
A. h. J- 814: 41 A. 669, relied on. A Ragha Mal 
v. AbdUS Sattar, 1923 A.I. R. (A.) 56 j 879 

- Coowner—Hindu Law—Joint family — 

Partition, partial—Member left in possession of 
undivided property, possession of, nature of. 


Where a member of a joint family is in posses- 
- M siou of joint family properties and a partial parti- 

Administrator-General s Act ill 01 s o <5 tion takes place leaving him, however, inposses- 

— Administrator-General s Act 1 of sion of certa n properties not divided between the 

members, h s possession will still continue to be 
the possession of the other members ot the family 
though they may have been divided, 111 some 
event happens which renders his possession ex¬ 
clusive or hostile to the others. 


s , 2 _ -Ru ; c* framed by Madras Government, r. 

ji (c )—Administration commenced under 

Act 0/1874 —Fees payable to Administrator- 
General-Computation, method of— Interpretation 

of Statutes. . 

In the case of the administration of an estate 
which commenced before the 1st April 1914, the 
amount which the Administrator-General is to 
receive is a percentage ou the value of the assets 
distributed, provided they have, before distribu¬ 
tion, been collected by him ; with the result that if 
there is a rise in the value of the estate since collec¬ 
tion he gets a larger amount by way of commis¬ 
sion and if there is a fall in the value of the estate 
his commission decreases proportionately. 

Per Schwabe, C. J —The first principle of 
the interpretation of a Statute is to^take the 


Voidyanatha Aiyar v. Aiyasamy Aiyar, 
1 Iud. cas. 408; 32 M. 191; 5 M - 49 ; 19 J* 

J. 941, followed. 

Such possession will not be treated as adverse ot 
hostile unless it appears that the person in posses¬ 
sion has repudiated the title of the other 
members aud such fact of adverse holding is 
brought home to the other members of the family 
eilher by information to that effect given to 
them or by outward acts of exclusive owner¬ 
ship of such a nature aa to give notice to the 
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other members that adverse possession and 
d<sstf/s<«areintendedto beasserted. 

Jogendra Nath Raisr Baldeo Dai, 35 C. 961; 12 
C. W. N. 127; 6 C L. J. 735, followed. M 
RaJAGOPAI,A AlYANGAR V. SOUNDARARAJA 

Aiyangar, (1923) M. W. N. 636; 45 M. I* J. 476 

1018 

- Co-owners—Ouster — Limitation, com¬ 
mencement of — Acquisitionof limited interest. 

Where possession can be referred to a lawful 
title it cannot be said that it is illegal and that it 
is adverse to a co-owner. In order to have the 
Statute of Limitation run against a co-owner there 
must be actual ouster or some act equivalent to 
ouster. 

Defendant, a co-sha er landlo d of the plaintiffs, 
obtained a decree for his share of the rent in res¬ 
pect of a non-trans erable occupancy holding 
i‘i the possession of a tenant and in execution 
of the decree purchased the land himself and 
entered into possession. More than twelve years 
alter the plaintiffs sued for joint possession with 
the defendant; 

Held, (1) that the purchase by the defendant 
did not confer any title on him and when he 
went into possession such possession was 
illegal against his co-sharers and was equi¬ 
valent to an ouster of the plaintiffs and 
limitation commenced to run against them as 
regards the right to possession of the land 
from the date when the defendant took actual 
possession and that the suit was, therefore, barred 
by limitation; 

• (2) thatalthough the defendant did not deny the 
plaintiffs' right to receive rent according to their 
sha es be acquired by adverse possession the 
limited interest of a tenant. C Bhairabendra 
Narain Roy v. Rajendra N.srain Roy, 50 C. 
487; (1924) A. I. R. (C.) 45 193 

-, Finding of, whether finding of law or 

fact. See PEEahing 51 

-- Hindu widow in possession — Presump¬ 
tion of separation, whether arises — Revet- 
sioners, right of, when extinguished. 

Unless it is clearly shown that when a Hindu 
w dow took possession she professi d to doit 
as claiming only the limited estate of a widow, 
it would be impossible to hold that the rights ot 
‘the reversioners were not extingu shed, after 
the lapse of the statutory period. r 

Lachhan Kunwar v . Manor at h Ram, 22 C. 445; 
22 I. A. 25; 5 M. L. J. U Raiique and Jack- 
son'sP.C.No. 136;6Sar.P. C. J.523; n lud.Dec. 
(n. S.) 297 (P- c -)» fo lowed. 

Satgur Prasad v. Raj Kishore Lai, 55 Ind. 
-Cas. 486; 42 A. 152; 22 Bom. L. R. 451; 2 U. P. 
L. R. (P.C.) 55; (1920) M. W. N. 3; 24 C. W.N. 
394> 38 M. L. J. 259; 18 A. L- J. 235; n L. W. 384; 
46 I. A. 1975 27 M. L. T. 200 (P. C.), relied on. 

Baijnath PrasadSinghv . TcjBali Singh, 38 Ind. 
Cas 894; 14 A. L. J. 91 31 38 A. 590, distingu shed. 

The mere fact that a widow's name is entered 
in the revenue papers does not necessar ly raise 
. ihe pie umption that she is the widow of a 
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separated Hindu. A Uman Shank*r iu Aisha. 
Khatun ; 8<& 

- Intermittent user — Pond — Possession , 

whether follows title. 

User of an intermittent nature accompanied 
by no assertion of right is a very common pheno¬ 
menon in this country and arouses no opposi¬ 
tion. Such user does not amount to adverse 
possession. ... - - . . 

In the case of an ordinary natural depression 
which for some months each year after the rains 
holds rain water and is not susceptible of actual 
physical possession by the legal owner, posses¬ 
sion must be deemed to follow title, unless the 
usurper can prove long and continuous exclusion 
of the rightful owner. L Bhuruv.DatuRaii, 
(1922) A. i. R. (L.) 59; 4 L. L. J. 461 882 

-— Khoti khasgi lands — Partition, absence 

of—Division among different branches, effect of. 
Where there has been no general partition of 
hhoti khasgi lands, members of different branches 
would hold their shares for reasons of con¬ 
venience and not for the purpose of partition in 
the strict sense of the term, and no member of a 
branch would acquire title by adverse possession 
in any of the lands. B Moheddin v. Ibrahim, 

161 

- Limitation, commencement of. See 

Limitation Act, Sch. I, Art. 144 158 

- User of vacant land — Pleadings—•New 

issue in appeal—Objection not raised by other 
party, effect of. 

In a suit for possession of land it appeared 
that the land in suit had been lying unoccupied 
for many years and the Municipal Board had 
been using it for depositing refuse. It was found, 
however, that some ten years before suit the 
Board made it pucca. The Trial Court decreed 
the suit but on appeal the Board raised the 
plea that even if the possession of the Board 
was not found to be adverse, it was 
entitled to the benefit of section 51 of the Trans¬ 
fer of Property Act. Notice of this plea being 
laiseo was given to the plaintiff who took no 
objection to it. In fecoud appeal before the 
High Court it was urged that this plea ought 
not to have been allowed to be raised : 

Held, (i)that as the issue was raised with notice 
to, and consent of, the plaintiff it could have 
been entertained by the Appellate Court; 

(2) that until the land was made pucca 
the acts alleged on the part of the Mun cipal 
Board were not sufficient to amount to dis¬ 
possession of the plaintiff 01 to constitute ad¬ 
verse possession. 

Pratnji Cur setji v. Goculdas Madhowji, 16 
B. 338; 8 Ind. Dec. (n. s.) 703, followed. A 
Maquue Husain 1. Aumad Husain, (1923) A. I. R. 
(A.) 557 2 61 

Agra Tenancy Act (II o£ 1901), ss. 4,158—" La-,id," 

meaning of—Proprietary rights, whether can 
be acquired in groves. 

“Land,” as defined in section 4 cf the Tenancy 
Act, is lim ted to land which is let or iheld for 
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agricultural purposes, and does not include areas 
covered by groves. 

Kesho Parsad Singh v. SheopargashOjha, 64 Ind. 
Cas. 248; 19 A. L. J. 749; 44 A. 19; 3 U. P. L. R. 
(A.) 117; (1922) A. t. R. (A.) 301 (F. B.), followed. 

Section 138 of the Tenancy Act has not appli¬ 
cation to groves, and proprietary rights therein 
cannot be acqu red. A Kesho Dass v> Hantjman 
Panbay, 21 A. L. J. 576; 45 A. 640 924 

-ss. 4 ( 5 ), 58 , 63 , 194 ( 3 )—Co-sharer 

entitled to collect rent—Ejectment suit by him, 

. if maintainable. 

A co-sharer who is entitled to collect the entire 
rent of a tenant is, for the purposes of the Agra 
Tenancy Act, a land-holder and is entitled to eject 
the tenant. 

Jhamman v. Farrukhabad, Sel. Dec. No. 2 of 
1910, followed. 

Section 194, sub-section(3), applies only to cases 
where one of two or more co-sharers is not entitled 
to sue alone. A Muneshar Tewari®. Mahesha 
&UERI 167 

._ BS . 8, 23 to 80 —Thekedar, whether tenant 

Fixed-rate tenancy, creation of — Pleadings — 
Exents happening during pendency of suit, 
consideration of—Technical objections, value of. 

A thekedar is a tenant for the purpose of apply¬ 
ing the provisions of the Agra Tenancy Act, and 
the provisions of sections 23 to 30 of the Act re¬ 
garding ihe right of sub-letting are applicable 
to a thekedar. 

Natha v. Miankhan, 2 Ind. Cas. 552J 6 A. L. 
J. 649, followed. 

A fixed-rate tenant is defined in section 8 of the 
Agra Tenancy Act and a person who does not 
come within the definition cannot be clasted as a 
fixed-rate tenant. 

A fixed-rate tenancy cannot be created by con¬ 
tract. 

Bachchi v. Bachthi, 28 A. 7475 3 A. L. J. 513; 
A. W. N. (1906) 219. followed. 

Courts sit for the purpose of administering 
justice and where the rights of the parties arc 
clear, a Court is not debarred from doing justice 
by a merely technical objection. 

Plaintiffs brought a sutt for possession of prop¬ 
erty on the basis ol a gift from their father. The 
suit was dismissed on appeal although in the 
meantime their father had died aud his right to 
the property in suit and the plaintiff's right of 
succession to their father were admitted : 

Held, that the plaintiff's suit must be decreed 
on the basis of inheritance and they must not 
be relegated to a fresh suit merely because they 
had not asked for an amendment of the plaint 
or because an amendment would affect the na¬ 
ture of the suit. A Ini>er Deo Rai v. Ram 
Charittrr Rai, (1923) A. I. R. (A.) 560 971 

-1. 9 , scope of—Entry as to fixed-rate 

tenancy in Revenue papers — Presumption, 
whether rebuttable. 

The presumption about the correctness of the 
entry made at the time of the last revision 
of records before the commencement of the 
Agra Tenancy Act, mentioned in section 9 of 


the Act, is conclusive only to show that 
the land was a fixed-rate tenancy at the time 
the-entry was made. There 'is no presumption 
that the nature of that land can never in future 
be altered. The mere fact that the land continues 
to be recorded as a fixed-rate tenancy Cannot neces** 
sarily mean that it has ever remained such a 
tenancy; and evidence can be adduced to show 
that it has altered its nature subsequent to the 
date of the entry. Such an alteration may be 
effected by surrender, ejectment, express agree¬ 
ment with landlord or merger. 

Per Sulaiman, J .—Section c> of the Agra Tenancy 
Act in terms is not con fined to a dispute between 
landlord and tenant. It is quite general in its scope 
and is applicable to all cases where a dispute as to 
the nature of tenancy arises no matter whether 
that dispute arises against a landlord or not. 

Per Lindsay, J .—The scope of section 9 of 
the Agra Tenancy Act is strictly limited 
and the rule laid down in that section 
can only be applied in litigation arising 
between a landlord and tenant, when the matter 
in issue between the landlord and tenant is the 
nature of a tenancy. 

Jainath Pathak v. Kalka Upadhya , 13 Ind. 
Cas. 643: 34 A. 285; 9 A. L. J . 236. relied on. A 
SheoNandanv. Baegobind Misra, 21 A. L. J. 

697 647 

-SS- 10, 34 — Transfer by proprietor, effect 

* r _— r\ 4 tlP/ltS 


0 r—Usufructuary mortgage of proprutary rights 
—Sale of equity of redemption—Position of 
vendee— Vendee in possession by arrangement 
with vendor—Suit for arrears of rent, whether 
maintainable. 

When a proprietor makes a transfer, he loses 
is sir and khudkasht rights under section 10 of 

ic Agra Tenancy Act even in the land which he has 

een cultivating for 12 years and becomes an 
s-proprietary tenant. 

When a proprietor executes a usufructuary iroit- 
age of his laud and then sells the equity olt re- 
emption, the vendee does not acquire khudka-sht 
ghts in the holding. 

^If the vendee by private arrangement with his 
endor, obtains cultivatory possession of the liold- 
ig he can be sued by the land-holder for arrears 
i rent under section 34 of the Agra Tenancy Act. 

Gtjeab Singh v. Shib Lae, 21 A. L. J- 33 1 1 
923) A. I. R. (A.) 347 

_o 22 _ Joint cultivation determined— 

Verson in joint cultivation of holding or part 
hereof, whether can redeem 

[f one parcel of a holding is mortgaged and an- 
er namel is free from the mortgage, and a 
son^is^ointin cultivation with the mortgagor 
:he latter, that is enough to give him a right to 

rS^entk?holding is mortgaged the fact that 
erson tvasin joint cultivation with the mort- 
corbefore the mortgage would equally give him 

iL*ht to redeem the mortgage. . -% 

ohitness in cultivation is determine 
the fact of cu’tivatioa itself and not by its 
^•CtANEShDIN V. IyACHMAN SlNGH 755 
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- S- 84 — -Squatter in possession without 

consent of landlord—Occupancy rights, when 
accrue — Zemindar, whether can sue for ejectment. 
Where a squatter has been in possession of land 
without the consent of the landlord his occupation 
for any number of years would not vest him with 
the rights of an occupancy tenant; but occupancy 
rights would commence to accrue from the date 
the squatter commences to pay rent. 

The question as to when a presumption arises 
that the possession of a tenant is without the 
consent of the landlord depends upon the facts of 

It is open to the zemindar to treat a squatter 
as a tenant by bringing a suit for ejectment against 
him. 

Babu Sat Narain Prasad v. Pam Kumar, Sel. 
Dec. Ho. 3 of 1910, followed. A Chhajju v. 
Jhabba 681 

_ 8 . 36 — Rent, whether includes produce of 

g rove — Suit by grove-holder for value of fruit wrong¬ 
fully appropriated by zemindar— Jurisdiction. 
The produce of a grove which the grove-holder 
is liable to render to the zemindar comes within 

the definition of rent. 

Raghubir Rai v. Madho, 41 Ind. Cas. 908; 15 
A. L. J- 623; 39 A. 605, followed 

Plaintiff, a grove-holder, sued the zemindar 
claiming the value of fruit wrongfully appro¬ 
priated by the latter: 

Held, that the intention of the framers of the 
Tenancy Act was to include a case like the pre¬ 
sent within the jurisdiction of the Revenue Court. 

A Rabi PraTab Narain Singit v. Ram Prasad 
Bhar'ihi, 21 A. L. J- 646 602 

— si. 95 (a) 167— Suit for declaration of 

• a • .. J _ a. _ aa J a a 4 O aa 4 
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occupancy rights against zemindar and co-tenant 

_ Jurisdiction of Revenue Court. 

Having regard to the provisions of section 167 
of the Agra Tenancy Act, a suit by a tenant under 
section 95 (a) of that Act against the landlord 
and a co-tenant, for a declaration of occupancy 
rights is cognisable by a Revenue Court, and not 
by a Civil Court. A Khairuddinv. Sahu Guiab 

Das 


164— Co-sharers—Suit for profits 

* , . ■ 1 _ if 


Gross rental —Arrears, whether can be allowed 
— Compensation paid in Land Acquisition 
proceedings, whether recoverable 
In a suit for profits against a lambardar it was 
found that the amount of arrears was piobably 
large, the village was caxiual irrigated the bulk of 
the tenants were occupancy tenant, and 
defendant had not filed proper and correct ac¬ 
counts. The Court passed a decree allowing pro¬ 
fits on the basis of gross rental: 

Held, that, under the circumstances ot tire case, 

the decree was a proper one. 

Where, in a suit for profits against a ininvar- 

dar, the Court gives a decree on the baiss of gross 
rental, it cannot allow in addition any sums 
collected on account of arrears oi previous 

A co-sharer cannot ir. a suit .or profits, recover 
his share of the compensation paid to the lambar¬ 


dar under the Land Acquisition Act, in resjpect 
of the acquisition of a plot of land, as the amount 
of compensation cannot properly be treated as 
seivai income. A Chhammi Lai. v. Sukhrani 
Kunwab, (1923) A. I. R. (A.) 537 19 

-SS. 165 . 177 (e)— Suit for profits-— 

Question whether defendant entitled to share in 
profits, whether question of title —‘ Appeal , 
whether lies—Revenue papers, entry in, value 
of—Alteration of entry after institution of 
suit, effect of. 

The question arising in a suit for profits whe¬ 
ther the defendant is a mortgagee of the pro- 
prietarj' right or has no right in the share in 
dispute is a question of title within the meaning 
of section 177 ( c) of the Agra Tenancy Act and, 
therefore, an appeal lies in such a suit even where 
the value of the suit is below Rs. too. 

Kalyan Mai v. Samad, 18 Ind. Cas. 244; 35 
A. 157; ri A. L. J. 118, followed. 

In a suit for profits the entry of the plaintiff's 
name in the Revenue papers as a proprietor must 
be taken as conclusive in his favour irrespective 
of the fact whether it does or does not correctly 
r« present the mutation order on which it is 
based. .... 

Durga Parshad v. Hajari Singh, 11 Ind. Cas. 
116; 33 A. 799; 8 A. L- j. io 25(F. B.), followed. 

Where the plaintiff in a suit for profits is a 
recorded co-sharer at the date of the institution 
of the suit, his right to a decree will not be taken 
away by an order subsequently passed by the 
Revenue Court removing his name from the 
khewat even though the order is based on a finding 
that the original entry was wrong. 

Lachman Prasad v. Shitaba Kunwar, 59 Ind. 
Cas. 639: 43 A. 177; 18 A. L. J. 1008; 2 U. P. L. 
R. (A) 386, followed. A DniRjA v. Mitiian Lax, 
(1923) A. I. R. (A.) 562 914 

Amendment of plaint —Discretion of Court— 
Amendment, effect of. See Civil, Procedure 
Code, s. 153 317 

Appeal(Civil) — Appeal against dismissal of applica¬ 
tion to set aside ex parte decree — Failure to file 
copy of dismissal order — Appeal, competency of. 

In an appeal against an ultimate order dismissing 
an application to set aside an ex parte decree, for 
non-compliance of the conditional order granting 
re-hearing, it is incumbent on the appellant 
to file a copy of the order of dismissal along with 
a copy of the conditional order. His failure 
to do so, however, is a technical defect and would 
not on that ground render the appeal incompetent. 
0 Indar SrNon v Gurdayal Singii 86 

-, competency of—Order of Special 

J ul°c refusing to set aside abatement of an abpeal 
--Bengal Tenancy Act ( V I [ I of 1885), s> 0 ios« 
109 A. 

appeal lies to the High Court from an order 
of a Special Judge rc fusing to set aside the abate¬ 
ment of an appeal pending before him and arising 
out of a suit under section 10s of the Bengal 
Tenancy Art-. c Krishnadas AeiiARjEE Citow- 
DHURYf . SaMSAN A LI SSTTIKH, 37 C. L. J. I59: 

(1923) A. I. R. (C.) 431 ' 525 
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——-Joint decree, appeal against— 

Some decree-holders not made party, effect of. 
See Civil Procedure Code, O. XXII, r. 4 14 

-Mortgage suit—Order granting person al 

decree—Court-fee payable. See Court Fees 21 

. new issue in—Objection not raised by 

- m ■ > 


other party, effect of. See Adverse Possession 

251 

Objection to document admitted by 


First Court, whether entertainable. 

It is too late in appeal to object to the admissi¬ 
bility in evidence of documents, for instance, 
answers to interrogatories, which have been 
admitted without objection in the First Court. 

Shahzadi Begam v. Secretary of State, 34 C. 
1050;9 Bom. L. R. 119 2 ! ^ C. L. J* 678; 2 M. L. T. 
439 ; 34 I. A. 194 (P- C.). followed. L Ram Chand 
v Bank op Upper India, Limited, Delhi, 3 L. 
59; 24 P. W. R. 1922; (1922) A. I. R. (L) 281 187 

Order on application for substitution 


made after expiry of limitation, whether appeaf- 

able. See Civil Procedure Code, 0 . XXII, 

r. 3 17 

_ (First)— Printing documents—Practice — 

Adjournment for printing , whether can be granted. 
The practice of the Lahore High Court with 
regard to the printing of records in first Appeals 
is, that the oral evidence is printed at the 
expense of the appellant, whereas documents are 
printed at the expenses of the party desiring it. 

It is not the duty of an appellant to get those 
documents printed on which the respondent 

rdied in the Court below. 

In the absence of a reasonable excuse for the 
failure of a party to get the necessary documents 
printed the Court will not adjourn the hearing of 
a case to enable it to get them printed. LKarTar 
Sinch v. Labh Singh, 3 L. L. J. i9°i ( J 923) A. I. 

R. (M 355 685 

_(Second)— Adverse possession, finding of— 

Finding of fact or law. See PLEADINGS 51 

_ Error as to admissibility of 


evidence. , 

When the defect in the judgment of the lower 

Appellate Court is due to an error as to the 
admissibility of evidence, its findings can be 
impeached in se ond appeal. C Tara Kumar 
Giiosu v Kumar Arun Chandra Singh, 36 C. L. 

J.389, (1923) A.I.R. (C.)26i 383 

Finding based on inferences 


from documents, whether one of fact. 

A finding based on inferences to be derived 
tconi documentary evidence is a finding of fact 
und cannot be disturbed in second appeal. 

Lachman Lai v. Kan hay a Lai, 22 C. 609; 
22 I. A. 51; 6 Sar. P. C. J. 558; 11 Iud Dec. 
(n. s.) 405 (P. C.), followed. 0 Bindeshri 

Pandk V. SilEO Ratan Pande, 9 o. & a. L. R. 443 

811 

--- Finding of fact — Inference 


Appeal (Second)—ooncld. , . 

. Where a Courtof first appeal draws aninference 
from the facts of a case that the consideration 
forabond Sued on was the. withdrawal of a non- 
compoundable case, the High Court cannot, in 
second appeal, question the correctness of the 
inference. Pat R. S. Bion v. Sheo Gulam Lal 

843 


— Finding of fact — Wrong 

* k s* t re • l f .j . £~ .. m 


inference from facts — Gift, incomplete for want 
of acceptance. 

In second appeal it is not the business of 
the High Court to assess the value of evidence 
relied upon by the lower Appellate Court. Nor 
does a wrong inference from facts entitle the 
Court to interfere with a finding of fact in secoi d 
appeal. 

A finding that a gift was incomplete for want 
of acceptance by the donee before revocation 
is a finding of fact a d cannot be disturbed in 
second appeal. 0 Nanhu v. Ram Dayal 9 0. 
&A.L. R. 460 818 

New point, whether can be raised, 


A new plea involving questions of fact cannot 
be raised in second appeal. 0 Ragiio PERSHAD 
v . Secretary of State for India, 9O.L.J. 629; 
(1923) A. I. R. ( 0 .) 114 30 # 

Proprietary rights, finding as to 


extent of—Finding of fact—Pleadings—Court, 
duty of—Costs—Clerical error—High Court, 
power of, to correct. 

A finding as to the extent of the proprietary 
rights of a vendor in immoveable property sold 
by him, arrived at upon a review of the entire 
evidence, is a question of fact, and cannot be 
challenged in second appeal. 

The duty of a Trial Court is to do no more 
than try out a litigation on the pleadings of the 
parties and on the facts raised and put in issue 
before it, and not to anticipate and meet before 
hand any objection to a plaintiff's suit which may 
possibly be raised at the stage of second appeal. 

Where a suit is tried out on a particular basi 6 , 
the decision arrived at ought not in second appeal 
to be interfered with upon a plea which was not 
merely not raised by the defendant in the Courts 
below but which is contrary to and inconsistent 
with the position there taken up by the defendants. 

Where a High Court is seised of a matter 
as a Court of Appeal it has power to correct a cleri¬ 
cal error as to costs. A Iqbal Haidar Khan u. 
Wasi Fatima Bibi. 45 A. 53; (1923/ A. I. k. 

358 1004 

__Question of applicability of s. 41, 

Transfer of Property Act-Question of fact or 
law. See Pleadings dW ' 

_Remand order, form of. See 

Civil Procedure Code, O. XLI, r. 25 ova 

Approver —Complicity not prov'd-StaUmnt. 

whether admissible. . •- 

The statement of an alleged approver who is 
not proved to have participated in the offence 
is not admissible against the accused. 0 

Ram v. Emperor, 9 0 - & A . D. R. 3*41 2 4 * 

L> J. 799 ™ 


drawn from fads. 
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Arbitration.— Agreement to refer to arbitration 
in England — Award—Judgment on award in 
default—Suit on judgment, whether maintainable 
in India—Suit on award—Irregularity in pro¬ 
cedure, whether good defence. 

By a contract in writing made in London the 
parties agreed to refer any differences arising 
out of their transaction “to arbitration in London 
in the usual manner’’ and to abide by the award. 
Differences having arisen the dispute was referred 
by the plaintiff to an arbitrator in London. The 
defendant did not. however, take any part in the 
arbitration and the artitrator gave his award in 
favour of the plaintiffs who recovered judgment 
in an English Court and then brought the present 

suit to recover the amount: 

Held, (i) that the action upon the judgment 
could not be maintained as the judgment had been 
entered in default of appearance and the action 
had not been tried on the merits ; 

(2) that the suit was, however, maintainable on 
the award and any defence on the ground of 
irregularity not appearing on the face of the 
award was excluded by the law by which both 
the parties had agreed to be bound. P C Oppen- 
heim y. Mahomed Haneef, 45 M. 496; 26 C. W. 
N. 6421 30 M. L. T. 291; 4 u - p - R ( p - c ) 36 ; 
16 L. W. 33; (19 2) A. X. R. (P- C.) 120; (1922) M. 
W. N. 396; 43 M. L. J- 422; 24 L. R. 1245: 

3 6c.l. j.444 616 

_ Award—Decree on award—Amendment 

of award—Executing Court, jurisdiction of. 

Where there has been a valid reference to 
arbitration, the decision of the arbitrator is final; 
where, however, there is, on the face of the award, 
a patent inconsistency, such as a flat contra¬ 
diction in measurement, or a mistake of arithmeti • 
cal calculation, it is open to the Court to 
which application is made for filing the award, 
on a patent error of that sort being pointed 
out, to send the award back to the arbitrators 
to correct it before a decree is passed in accord¬ 
ance with it. But anything of this kind cannot 
be done in execution proceedings. An execution 
Court has no such jurisdiction. A Har Prasad 
V. Raghubar Dayae, 21 a. L. J. 54*1 43 A. 628 

817 

__ Award, partial, validity of—Intention of 

parties—Party preventing completion cf award, 
whether can object—Civil Procedure Code (Act 
* V of 1908), O, XXIII. r. Z— Award, 
whether can be recorded as adjustment. 

There is no rule of law that a partial award is 
invalid. The question lias to be decided on the 
intention of the parties, the matter being a 
subject of contract between them. 

Where one of the parties prevents the com¬ 
pletion of the award by his own conduct, he cannot 
afterwards plead that the award is incomplete; the 
principle being that when a party to a contract 
wrongly prevents a thing being done by another 
party, that thing is deemed to be done. 

j Mack ay v. Dick, (1881) 6 App. Cas. 251; 29 W. 
R. 541, followed 

Where, after the time for submission of an award 
had expired the Court on application recorded the 
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award under O. XXIII, r. 3 of the Civil Proce¬ 
dure Code : 

Held, that the Court must be deemed to have 
exercised its powers to supersede the arbitration 
and deal with the suit and the order was, there¬ 
fore, perfectly valid. M Aeagu PlEEAl v. 
VEEUCHAMI. (1923) M. W. N. 331, 509; 32 M - k. 
T. 369; 18 L. W. 26| 45 M. L. J- 7 *; ( x 9 2 3 ) A. I. 
R. (M.) 576 609 

- Irregularity in proceedings—Failure to 

object — Waiver. 

A party to an arbitration having knowledge 
of an irregularity in the proceedings cannot lie 
by without objection and take his chance of an 
award in his favour and then, when he finds that 
the award has gone against him, seek to set it 
aside on the ground of the irregularity to which 
he failed to object. R U Gunawa v. U. Pyinnya- 
dipa, 1 R. 15; 2 Bur. L* J. 3 °: (* 9 2 3 ) A. 1 . R. 
(R.) 187 6 

- Reference to several arbitrators — A it ai d 

made by some arbitrators, validity of. 

On. a reference to several arbitrators together, 
when there is no clause providing for an award 
made by less than all the arbitrators being valid, 
each of them must act personally in performance 
of the duties of his office, as if he were the sole 
arbitrator; for, as the office is joint, if one refuse 
or omit to act, the others can make no valid award. 
It is not enough that all the arbitrators join in 
deliberations, for the concurrence of all the arbi¬ 
trators in the award is essential, and an award 
made by some only of the arbitrators is invalid. 

United Kingdom Mutual Steamship Assutavce 
Association v.‘ Housien, (1896) 1 Q. B. 567 ; 65 
L. J- Q- 484, Gurupalhappa v. Narasingappa, 
7 M. 174 ; 2 Ind. Dec. (n. s.) 707, Muhammad 
Alid v. Muhammad Asghar, 8 A. 64 ; A. W. N. 
(1886) 2 ; 4 Ind. Dec. (N. s.) 1068, Lai a v. 
Aldus Samed, 17 Ind. Cas. 320; 16 G. C. 
94, Gur Bakhsh Singh v. Chutta Singh, 47 Ind. 
Cas. 960; 5 O. L. J. 47 L Lachhman Prasad v. 
Pran Nath, 65 Ind. Cas. 330; 8 O. L. J. 585 ; 
(1922) A. 1 . R- (O.) 108, relied on. 0 Nand 
KishorEv. Kishori LAE, 10 O. L. J. 29; 9 O. & A. 
L. R. 544;(1923) A- I- R-\ 0 .) x8i; 20 O. C. 3.30 299 

Bengal Alluvion and Diluvion Regulation 

(XI o£ 1825 ), s. 4 — Alluvion and diluvion — 
Emerging of land on opposite bank of 
river — Land, whether can be treated as ac¬ 
cretion to estate—Estate permanently settled — 
Liability to pay revenue for accretion—Sale in 
default of payment of revenue—Notice to proprie¬ 
tors, whether necessary—Bengal Land Revenue 
Sales Act (X I of 1859). 

I11 a suit by tlm Secretary of State claiming 
a declaration of title and posssession over the 
lands comprised in Mahal Turk Ballia, a revenue 
paying estate on the roll of the Collector of Shall - 
a ad, it appeared that the mahal was originally 
settled with proprietors in 1793. Owing to a 
change in the course of the river Ganges, it became 
diluviated and after some years emerged on the 
opposite bank and eventually became fit for 
cultivation, in 1911, it was sold lor non-pay 
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ment of arrears of revenue and in the absence 
of bidders was purchased on behalf of the Govern¬ 
ment. The defendant claimed the land as his own 
as an alluvial accretion to his zemindari and as 
such exempt from any revenue. He also disputed 
the right of theCrown to sell, contending that the 
revenue claimed was not payable, and also 
challenged the validity of the sale upon the 
ground of defective and irregular procedure : 

Held, that the defendant was not entitled to 
hold the laud as part of his estate free from 
revenue merely because it happened to adhere to 
his land ; 

(2) that there was nothing to prove an estoppel 
against the plaintiff precluding him from treating 
such lands as outside the terms of the Settlement; 

(3) that the sale was a valid sale under the 
provisions of the Bengal Land Revenue Sales Act, 
1859, notwithstanding the fact that no formal 
notice was served on the proprietors demanding 
payment of the revenue. Pat Keshava Prasad 
Singh v. Secretary op State for India 881 

Bengal Cess Act (IX oi 1880), ss. 47, 54. See 
Bengal Tenancy Act 547 

Bengal EstateB Partition Act (V B. C. of 1897). 

ss. 7 , 25, 29 — Partition, private,proof of—Separate 

shaven — -Acquiescence — Declaration, suit for, 
. maintainability of. 

Where it is shown that the parties have 
acquiesced in the result of a partition it must be 
presumed that they or their predccessors-in- 
interestwere parties to the original partition. 

Where parties have held separate shares for a 
very long time and have acquiesced in the Survey 
Record of Rights recording separate possession 
and ownership f or a number of years, it is conclusi ve 
proof that they have acquiesced in the original 
partition of the estate among their predccessors- 
in-interest and that they have been holding their 
lands in accordance with the original partition. 

If parties have been holding tlieir estates in 
separate shares from time immemorial, the fact 
that the original partition proceedings are 
lost in antiquity and no deed of partition is forth¬ 
coming is not a reason for disturbing divisions 
which have existed for such a long period. 

Manoo Chaudhry v. Munshi Chaudhry, 43 Iud. 
Cas. 393; 3 P.L.J. 188; 5 P. L. W. 97, followed. 

Sections 25 and 29 of the Bengal Estates Act 
have no application to a suit for a declaration 
that there has been a partition between the parties 
such as is contemplated by section 7 of the 
Act, and that the Collector has, therefore, no 
jurisdiction to proceed to make a partition. 
Pat N AllSINGH THAKUR V. BlSHUN PARGASH SlNGH, 

1 P. I, R. 258 ; (1923) A. I. R. (Pat.) 441 642 

Bengal Ghatwali Lands Regulation (XXIX of 

1814), applicability of. See Guatwali 

TENURE 668 

Bengal Land Revenue Sales Act (XI of 1859). See 

BENGAL Alluvion and Diluvion Regulation 

881 


Bengal Tenancy Act (Vm of 1885), (5)»,,X58 

—Bengal Cess Act (IX B. C. 0/1880), ss. 47, 

54— Suit for recovery of cess — Appeal „ whether 

lies. 

A suit for the recovery of cess was dismissed 
by a Subordinate Judge on the ground that the • 
plaintiff was not entitled to recover cess from the 
tenant defendants as he had not served the notices 
contemplated by section 54 of the Bengal Cess 
Act. The amount claimed did not exceed Rs. 100: 

Held, that sections 3 (5) and 153 of the Bengal 
Tenancy Act, read with section 47 of the Bengal 
Cess Act, rendered an appeal incompetent in the 
case. 

Watson & Co. v. Sreekristo Bhumick, 21 
C. 132; 10 Ind. Dec. (n. s.) 720, Debendra 
Prasad Ghose v. Paresh Nath Mitter, 4 C. L. J. 

119, distinguished. 

Mohesh Chunder Chuttopadhya v. U malar a 
Dcby, 16 C. 638; 8 Ind. Dec. (N. s.) 421, Rajani 

Kant Nag v. Jageshwar Singh, 20 C. 254; 10 
Ind. Dec. (n. s.) 172, followed. C BarendRA 

Kishore v. Trailakhya Nath Roy, 37 C. L. J. 
521; (1923) A. I. R. (C.) 673 647 


- S. 50 , presumption under t rebuttal of. 

A sub-division of a tenure does not affect the 
continuity of the tenure or render inapplicable 
the provisions of section 50 of the Bengal Tenancy 
Act. 

A slight variation of rent, even though not 
explained, does not deprive the tenant of the 
benefit of the presumption under section 50 of the 
Bengal Tenancy Act. C Tara Kumar Ghose v. 
Kumar Arun Chandra Singh, 36 C. L. J. 3 8 9 ; 
(1923) A. I. R. iC.) 261 383 

- at. 52 (1) lb), 188 — Rent, meaning of— 

Suit by co-sharer landlord for his share of rent 
— Tenant, whether can claim abatement. 

Rent under the Bengal Tenancy Act means, 
whatever is lawfully payable or deliverable in 
money or kind by a tenant to his landlord on 
account of the use or occupation of the holding 
by the tenant. That, which is payable by a tenant 
not to his landlord, which must mean the whole 
body of landlords, but only to one of them is not 

rent. . 

A suit by a co-sharer landlord for that, which 

is payable to him by a tenant on account of the 
use or occupation of his share of the land i9 not 
a suit contemplated by the Bengal Tenancy Act, 
the decree passed in such a suit is not a decree 
under the Bengal Tenancy Act, and such a decree 
is executable under the Civil Procedure Code and 
not under the Bengal Tenancy Act. 

In a rent-suit by a co-sharer landlord, who under 
an arrangement between himself, his co-sharer 
landlords and the tenants, was entitled to collect 
his share of the rent separately, the defendants 
claimed a reduction of the rent proportionate 
to a deficiency in the area of tlieir holding; 

Held that the tenants could claim the abate¬ 
ment of rent in this suit. Pat Kesho Prasad 
Singh v. Ramdeni Singh, 2 Pat. 183; (1923) A. 1. 
R. (Pat.) 397; 4 P* L- T. 689 454 

__ ss. 105 , 109 —Enhancement of rent— 

Application under s. 105, withdrawal of, effect 
of _ Suit for enhancement in Civil Court, 

maintain ability of.,. 
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Bengal Tenancy Act— concld. 


Bombay Land Revenue Code— concld. 


There is no provision in the Bengal Tenancy Act 
that an application made under section 105 of the 
Act and subsequently withdrawn has the same 
effect as if it had never been made. 

An application for enhancement of rent made 
to a Revenue Officer under section 105 of the 
Bengal Tenancy Act, bars a subsequent suit in 
the Civil Court for the same relief, by virtue of 
the provision contained in section 109 of the Act, 
and it is immaterial that the application under 
section 105 had been withdrawn and the oerrois- 
sion of the Revenue Officer for the institution 
of a civil suit obtained. 

Chiodith v. Tulsi Singh, 18 Ind. Cas. 130; 40 
C. 428; 17 C. W. N. 467, Aswini Kumar Aich 
v. Sarada Charan Basu, 37 Ind. Cas. 253; 24 
C. Iy. J. 79, Kamini Sundari v. Abdul Halim, 
47 Ind. Cas. 420; 28 C. L. J. 254, Saraj Kumar 
Acharji v. Umed Ali, 63 Ind. Cas. 954; 25 C. 
W. N. 1022; 35 C. Iy. J. 19; (1922) A. I. R. (C.) 
251, distinguished. 

Abeda Khatun v. Majubali Chowdhury 59 Ind. 
Cas. 760; 48 C. 157; 24 C. W. N. 1020; 33 C L. J. 
304, followed. C Sasi Kant a Acharjya v Salim 
Sheikh, 50 C. 625; 27 C. W. N. 9S7; (19231 A. I. 
R. (C.; 624; 50 C. Ob , 1001 

--S. 173 ( 2 ) — Sale in execution of decree 

—Purchase by judgment-debtor, whether void. 

A sale in execution of a decree to the judgment- 
debtor himself is not void but voidable under 
sub-clause (2) of section 173, Bengal Tenancy 
Act, and remains valid until duly set aside. 

Gopal Chundcr Mitru v. Ram Lai Goshain, 
21 C. 554; 10 Ind. Dec. (N. S.) 1000, followed. 

Pat Muhammad Amirue Hasan v. Muhammad 
JEW ad Hussain, 5 P. L. T. 13 769 

•- 8. 182 —Landlord and tenant—Part uj 

homestead used fur keeping cattle, nature of — 

Termination of tenancy—Notice to quit. 

Where a settled raiyat uses a piece of laud 
adjacent to his homestead for keeping cattle used 
for the purposes oi agriculture, the land so used 
is either governed by section 182 of the Bengal 
Tenancy Act, or is used for purposes of agriculture. 
In either case the tenancy is not governed by 
the provisions ol the Transfer of Property Act 
and cannot be validly terminated by a notice 
to quit. 

Vina Nath Nag v. Sashi Mohan Dey Tarafdar, 
31 Ind. Cas. 10; 22 C. L. J . 219; 20 C. W. N. 530, 
followed. C Giris Chandra v. BuabaTakan 
Shakari, 37 C. L. J. 324; (192.0 A. I. R. (C ) 667 

552 


Bihar and Orissa Public Demands Recovery (Act 
IVofl9I4y. See Criminal Procedure Code, 

ss. 195 , 439 ' la 


Bombay Land Revenue Code (Bombay Act V of 

1879 ), 9 83 —Tenant in possession jor long tune 
—■Presumption of permanent tenancy — -Signing 
of kabuliy at by tenant, effect of. 

The mere fact that, during the currency of his 
holding, a tenant signs a kabuliy at in la void - <»t 
the Landlord, which purports to be 111 terms an 
agreement ior an annual tenancy, will not neces¬ 


sarily displace the presumption of the tenancy 
being a permanent one, where it is proved that 
the tenant has been in occupation of the land 
for so long that one cannot ascertain the commence¬ 
ment of the tenancy. But each case of this class 
must stand entirely on its own facts. At first, 
the tenant claiming to hold as a permanent tenant 
must establish the facts which would entitle him 
to the presumption of section 83 of the Bombay 
Land Revenue Code. But that can be rebutted 
by the landlord by the production of a kabuliyat. 
Again, the effect of the kabuliyat can be destroyed 
by further evidence 011 the part of the tenant. 

Where a person having obtained possession as 
Court purchaser determined to establish his right 
to the village lands and took kabuliyats from the 
tenants: 

Held, that, under the circumstances of the 
case, the signing of the kabuliyat by the tenants 
destroyed any presumption about the permanent 
nature of their holdings. B Vijbhukuandas 
Rashidas v- Ishwardas Jagjivandas, 25 Bom. L. 
R. 431; (1923 A. 1 . R. ^B.) 397 292 

Bombay Regulation (XVI of 1827 ;, ss. 19 , 20 — 

Tenant of service uatan lands—Adverse posses- 
sioi.—Permanent tenancy, acquisition of. 

A person who has always claimed to be, and 
is, a tenant of service XVatan lauds cannot acquire 
any title to a permanent tenancy in the lands by 
adverse possession as against the Watandar from 
whom he holds the lands. P (J MadhavraO 
Waman Saundalcekak v. Raguunatii Ven- 
katesii Deshpande, 25 Bom. L- R. 1005; (1923; 
M. W. N. 689; (1923) A. I. R. (P. C) 205; 33 M. L. 
T. 389; 47 «. 79 b 362 

Bombay Revenue Jurisdiction Act (X of of 1876 ), 

S. 11 —Bombay Lund Revenue Code ( Act V of 
1879), 5. 203 —Application Jo/-sanad, refusal of 

— Appeal, failure to prefer — Declaration, suit 
for, maintainability of. 

Plaintiff, who was the purchaser of certain prop- 
ert), having failed to gi t possession of it, applied 
to the Collector for a sanad. The application 
was refused on the ground that plaintiff's vendor 
had not proved hia title at the time of the bub- 
urban Survey enquiry and the property had be¬ 
come Government property. Plaintiff, thereupon, 
brought a suit for declaration of his title and the 
grant of a sanad: 

Held, that the plaintiff having failed to appeal 
under section 203 of the Bombay Land Revenue 
Code from the refusal of the Collector to grant a 
sanad, his suit was barred by the provisions ol 
section 11 of the Bombay Revenue jurisdiction 
Act. B Patel Amuaram Kuberdas v. Sec¬ 
retary or State for India, (1923) A. I. R. 
(B.) 416 196 

Bond —Money payable on certain date — Suit, 
instituted i'nor to that date — Decree, whether legal 

— Revision —Provincial Small Cause Courts Act 
( I X of 18S7), 5. 25. 

in an appeat ugaiusl a decree for a sum of 
money oiie on a Lund, it appealed that according 
to the bond the money was made payable on a 
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Bond —concld. 


Buddhist Law—concld. 


certain date and the suit was instituted before 
the due date : 

Held, (1) that the bond being the basis of the 
plaintiff's claim no decree could be given because 
neither party contemplated any performance of 
the contract cfore the due date ; 

(2) that the decree given by the lower Court 
being illegal the High Court could interfere in 
rev sion. Pat Bibi Nasiban v Eknam Narayan 
Singh. 4 P. JU. T. 6^6 938 

BuduiilSt Law —■ Burmese — Ancestral property — 

J01 nt estate — 0 „ u. — Presumption. 
fh. queat.on of lue burden ol proof in respect 
oi tue jointness or otherwise of ancestral property 
m the hands oi Buddhist co heirs depends on the 
tacts oi each case. * < 

Ma Hnin Ai v. Mu Hnin Ye, S. J. L. B. A 22, 
dissented Horn. 

Tlr ie is no presum A t on under the Buddhist 
Law that property leit by a person long deceased 
is part oi an undivided estate among His heirs. 
According 10 tne circumstances ol me case, it 
may require much or very little evidence to 
suincieu ly prove tuat the property is undivided 
but. wneu l..ud lias been m exclusive possession 
of others tor a long period the persou asserting 
that :t torius purl 01 an undivided estate sneuid 
be required to prove the fact. 

Mating Lu Pe v. Mating Lu Gale 2 U B. R. 
(ifciy7-iyoi) -118, relied, on. L B Maung SiiWE 
Lai. a. Ma Kywti (iy23j A. l.R. (R.} 92 9 

- inheritance — Child oj divorced wije 

when disentitled to inherit—Child living se¬ 
parate jrom Jather at his request, rights oj. 

It is settled law that ll a child on the divorce of 
h s_inother accompanied by partitioned ol property 
goes to live with her and ceases to be a member 
of his lather’s household, he is debarred irom 
inheriting troin his lather. 

A child, however, who, on the divorce oi his 
mother,^merely at his lather’s request lives se¬ 
parately irom him, is not included amongst the 
six classes of children who are not entitled to 
inherit. R Ma Ngwe km v. Ma Hme i it, 421 
(iy.^J A. 1 . R. (R.J 206 » 1 UQ 

-- Marriage—Several wives—ParloJ property 

put in name oj one wije, ejject ot — Divorce. 
^Marriage among Buddhists, even in Burma, 
is ordinarily a permanent bond, which subsists 
until it is broken, and the burden oi proving that 
it has been broken lies on the person alleging it. 

ihein Pe v. U Pet, 3 L> R. R. *75 relied 

on. f- 

Where a man has a considerable amount of prop¬ 
erty, and several wives, the lact that he puts 
part ol his property mto the name of one wife 
does not, on tHe lace of it, go far towards showing 
that the other wives have been divorced. R Ma 
Lun Miiv. MaKin, 2 Bur. L. J* b/l (1923) A. L 
R. (R.J ijo 1037 

- Succession — Parentage, determination 

oj—Evidence oj general repute, value oj 
—Devolution [oj shares—Grandchild v. step- 
grandmother. 

In determining^the*parentage of a person for 
purpose# of succession, evidence of general repute 


is of considerable importance, where the deceased 
has not left any blood relations and the events 
material for the decision of the question happened 
very long ago. 

Semble .—The share of a grandchild as against 
the step-grandmother in the absence of any issues 
of the second marriage is one-half of the i 'payin " 
and one-eighth of tne “ lettet-pwa." RMaHmun 
v. Ma Nows Thin, i R. 34, iiy23i A. I. R. (R.) 171 

104 


Bundhelkhand Alienation of Land Act (II of 1903} > 

SS< 0 , 17 , 253 — Execution oj aecrte—Hejeience 
to Collector — Celleclor, powers oj—Cunt Court, 
whether can question Collector's act—Third 
patties, whether bound by Collector's order 
— Co-sharer in undivided patti, decree a^atNSf— 
Mortgage , usujructuary, oj specific plots, whether 
can be granted. 

^Section b it the Bundhelkhand Alienation of 
pLancl Act pioviucs various ways in which the 
collector can exercise the powers given to him 
by the Act. it is entirely within his discretion 
wHicn ol those w.ys he shall adopt, and no Civil 
L ourt can question the exercise ol his discretion 
in tnis matter. 

beeti>.n 22 ol the Bundhejkhand Alienation of 
Land Act, does not cover any act which is done 
by the Collector in excess oi tne powers conferred 
on him by the Act. 

WHere the Collector acts in excess of his powers 
under the Act, or where hia order affects the 
rights of third parties, the Civil Court has juris¬ 
diction to scrutinise it anu to grant the necessary 
rebel in respect of it. 


A decree against a co-sharer in an undivided 
iaiti was translerieu to the collector unuer .sec- 
aon 17 oi the BunclHelkhand Alienation ol Land 
let. Tue Collector selected certain plots out 01 the 
undivided patti, the area ol which he considered 
coiresponued to t..e share 01 the judgment-debtor, 
and granted a usuiructuary mOitgage ol the plots 
to the uecrce-hoiaers; 

Hela, (1) that the Collector had no power to 
transler to the ceciee-hoiders the ectuai posses¬ 
sion oi plots oi which the judgment-debtor bun- 

seli was not in actual possession j * 

uj that the only right which the Collector 

could transici was the nghi to which ihe judgmen - 
debtor huusell was entitled, namely, the right 
to receive le share oi the 1 ents* . , nmpn f. 

(3} that the mere lact that the the 

debtor happened to be a lumbar car, lha » 
agent oi tie co-soaiers ior the purposes °f coffee 

ton <liu not i.. any way “ 

personal righis as proprietor. A llu< Li f I R 
JV.A 1 .A WrlsL. -l I h. J- 1*9*3) A. 1. K. 
(A.} 43b; 45 A. 450 

Burden of proof— Alienation oj ancestral prop¬ 
erly, suit 10 set aside■—PlamiiJJ member oj J 

Hindu Jatnily — Dejcndant, duly *-*«*“• 

V, here in a suit uy a son to sot aside “ 
alienation ty bis iatner ot anceitialpiopaty 

on the around that the transaction wa» 

without legal necessity it is eiUier adniiUed 

proved that the plaintjfl is a member of a joint 


* 
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Borden of proof—concld. 

Hindu family, and that the ancestral property 
had been transferred without the plaintiff's consent 
and not apparently in lieu of any antecedent 
debt, or at an auction-sale, the burden lies on the 
defendant transferee to justify the alienation. 

Jamna V. Nain Sukh, A. W. N. (1887) 116; 9 A. 
493; 5 Ind. Dec. (n. S.) 766 and Sukhdeo Jhav. 
Jhapat Kamat, 54 Ind. Cas. 946: 1 P. L. T. 49; 
(1920) Pat. 67; 2 U. P. L. R. (Pat.) 39; 5 P. L. J. 
120, discussed and distinguished. A Baijnath 
RaIv. GOKUly RAI, 21 A. Iy. j. 659; (1924) A. I. R. 
(A.) 37 498 

Burma Municipal Act (III of 1898), ss- 51, (8), 63 

-—Specific Relief Act (I of 1877), s. 56 (i) — 
Municipal Tax — Injunction. 

Where a notification of the imposition of a tax 
under the Burma Municipal Act has been pub¬ 
lished. a Civil Court is debarred from enquiring 
whether the tax has been legally imposed. 
Municipal Committee v. Gurthi Lengayya 

S. J. Iy. B. 405, r-lied on. 

A suit for an injunction to restrain a Munici¬ 
pality from imposing a tax under the Burma 
Municipal Act is not maintainable, but under 
section 63 of that Act an assessee has the right 
toobject to the assessment before a Sub-Committee 
of the Municipality, and can claim a reference 
to the High Court on the question of his liability 
to, or the principle of, assessment. L B Chan 
Htoon Aung v. Akyab Municipality, (1923) A. 
I. R (L. B ) 75 34 

Burmese Buddhists — Marriage — Re-marriage of 
father — Partition. 

Amongst Burmese Buddhists when the mother, 
dies and the father marries again, it is usual to 
make a family partition and settle the children 
of the first marriage, and where the claims of 
the children of the first marrriage have been settled 
they can make 110 further claim. L B Maung 
P o lyUN v. Ma E Mai, (1923) A. I. R. (R.) 57 47 

Calcutta Improvement Act (V of 1911 ), s. 63 . See 

Transfer of Property Act, s 55 (1) («) 996 

Calcutta Suburban Police Act till of 1888 ’, s 47 

(A.) See Criminal Procedure Code, s. 172 261 

Carriage by sea— Bill of Lading—Damage to 
goods--Suit for damages — burden of proof 

A Bill of Lading which stiles that the goods 
are shipped in good order and condition is a clean 
Bill of Lading and affords primary evidence that 
the goods, when shipped, were not damaged, 
and the burden of proving that the goods were 
damaged before being loaded lies on the ship¬ 
owners. If the goods are delivered in a damaged 
condition the ship-owners are liable for the 
damage in the absence of proof that the goods 
wei e loaded in a damaged condition but in a con¬ 
dition in which the ship-owners could not 
have discovered the damage by an external 
examination. 

The Peter Der Grosse, (1876) 1 P. D. 414; 3* L. 

T. 749; 3 Asp. M. C. 195. relied on. R BiBby 
Brothers v. Charles R. Cowie & Co., i r. 146 

916 


C. P. Criminal Circular No. 1-28 para- 6, meaning 

of—Second Class Magistrate, whether co nfident 
to try adolescent accused. 

The Central Provinces Criminal Circular No. 
1-28 para. 6, lays’down’that adolescents should be 
tried by a Magistrate not below the rank of a 
Sub-Divisional Magistrate ; it does not say that 
a Second Class Magistrate may try an adolescent 
but must refer the case for punishment to the 
Sub-Divisional Magistrate under section 349 of 
the^Criminal^Procedure Code. Such a reference 


is invalid. 


h*. • 



In a case where adults and adolescents are tried 


jointly, even if the case of the adolescent accused 
can be validly referred under section 349 of 
the Criminal Procedure Code, it is doubtful 
whether the case of the adult accused can be so 
referred, there being no other reason for referring 
the case of the latter except that they have 
been jointly tried with the adolescents. N 
Baba v. Emperor, 24 Cr. L. J. 738 66' 


Charitable endowments —Temple of Sri Thyaga- 
rajaswami at Tiruvalur —Katlais, nature of — 
Scheme suit—•Matters for consideration—Civil 
Procedure Code (Act V of 1908), s. 92. 

The Katlais attached to the temple of Sri 
Thyagarajaswami at Tiruvalur in the Tanjore 
District are independent institutions. The 
trustees of one Katlai are not subject to the 
control of the trustees of the other Katlais, the 
only common bond between them being that they 
are supposed to exist for the glorification of the 
deity in the temple either direcltlv hv services 
rendered within the temple or indirectly by chari¬ 
ties carried on outside the temple in the name 
of the deity. The incomes of the various Katlais 
do not belong to the idol and cannot bo mixed 
up and utilised for all the purposes of the temple 
indiscriminately but must be applied and 
appropriated only for the specific purposes in 
connection with the temple for which they 
were endowed. 


Any scheme which is framed for a temple with 
such Katlais as the above, while it must maintain 
the individuality of the Katlais and not interfere 
with their essential character, must at the same 
time provide for some co-ordination of the 
various Katlais and for some control over them 
so as to secure the harmonious working of the 
Katlais when thev have to co-operate in the 
temple service. The scheme must also make 
provisions for the prevention of the embezzle¬ 
ment of the funds of the Katlais or their 
diversion by the respective trustees and should 
contain stringent prohibitions against the borrow¬ 


ing or lending ot money from or to the trustees 
or from one Katlais to another Katlai M 

Manicka Vachaka Desika Gy ana Sambanda v. 
Vatthtt.ing a Mudaliar, 18 L. W. 247 115 


Cheating— Loss, likeliliocd of. See Penal Code, 

ss. 413,417 76 


Chinese Buddhist Law— Custom — Succession — 
Widow , position of—Chinese Buddhist widow 
marry inn Burman, death of— Inheritance—Rule 
applicable — Marriage—Chinese Buddhist widow, 
whether can re-marry — Cohabitation—Presump’ 
Hon. 
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A Chinese widow can marry again after the 
period of mourning for her first husband has 
elapsed. 

Cohabitation over a period of years where 
there is no impediment to marriage raises a pre¬ 
sumption of marriage. 

Succession to the estate of a Chinese Buddhist 
widow who subsequently married a Burman 
is governed by the Chinese Customary Law. 

According to the Chinese Customary Law the rule 
of inheritance is that, when a man dies his prop¬ 
erty is equally divided among all his sons; 
daughters succeed only when there are no sons, and 
the widow succeeds onlv when there are neither 
sons nor daughters. If there are sons or daughters 
the widow has only a right to administer the es¬ 
tate and to be maintained out of it and a claim 
on the estate for provision for her funeral, but 
the property vests in the children and not in the 
widow. 

Under the Chinese Customary Law property 
which a woman brings to the marriage or which 
she acquires during the marriage belongs to her 
husband. R Maung Po Maung v. Ma Pyit Ya, 
i R. i6ij 2 Bur. L. J. 79 ; (1923) A. I. R. (R.) I80 

933 

Civil Procedure Code (Act XIV of 1882), s- 396— 

Civil Procedure Code ( Act V of 1908), 0 . XX, 
rr. 12, i 8,0 .XXVI, rr. 13, 14— Partition suit 
—Preliminary and final decrees under the old 
mud new Codes—-Profits and mesne profits — 
Interest, whether payable. 

Under the old Civil Procedure Code there was 
no such thing as a preliminary decree and no such 
thing as a final decree in a suit for partition. 
As a matter of practice, the order ascertaining the 
several parties interested in the properties to be 
divided and their several rights therein used to 
be treated as itself a decree subject to appeal, 
and as such an order does contain the adjudication 
as to rights and shares and persons interested, 
the description of such an order as a decree may 
not be considered inapt. But the description of 
such an order as a preliminary decree and the 
description of the decree passed after the report 
of the Commissioner making the actual division 
as a final decree are not authorised by the old 
Civil Procedure Code. 

A member of a Hindu family stiiug for parti¬ 
tion and for the profit*, on his share is really 
suing for an account of the profits received by the 
manager or the persons in possession so that the 
proceeds so received by the latter which are also 
divisible property may be divided and his share 
therein also given to him. Such profits cannot 
be described as mesne profits received by a person 
in wrongful possession, but profits appurten¬ 
ant to the plaintiff's right in his share of the 
lands. 

O. XX, r. 12 of the Civil Procedure Code 
relating to technical mesne profits does not apply 
to the claim of a plaintiff suing for partition of 
laud* and the profits which are accruing on the 
lands which ultimately might fall to his share 
undor the decree. 


km 


Civil Procedure Code—1880— concld. 

Unless a preliminary decree for partition 
refuses, or is deemed to have refused, to grant 
profits the Court is not precluded from grant¬ 
ing profits in its final decree. 

In all adjudications which are not intended 
to be final but only to be determinations of some 
of the questions involved in a suit, there is and 
ought always to be implied the reservation of 
leave to all parties to apply for further directions 
and adjudications necessary for the complete 
trial and complete disposal of the litigation] 

In a partition suit the plaintiff is not entitled 

to claim profits before date of suit. As regards 
subsequent profits he is entitled to have an 
account taken of the profits of the properties 
proved to have been in the possession of the 
defendant, such profits being treated as appur¬ 
tenances and accretions to the properties falling 
to his share. 

A co-owner in possession of joint property 
is, ordinarily, not liable to pay interest on the 
share of the profits belonging to the other co- 
owners received by him. M Famaswami 
AlYAR V. SUBRAMANIA AlYAR, l6L. W. 297‘43 
M. L. J. 406; (1923) A. I. R. (M.)I 47 J 46 M. 47 804 

Civil Procedure Code (Act V of 1908 ), s. 2 ( 2 \ 0 . 

XX— Preliminary decree—Order in supplemental 
proceedings leading to final decree— O. X X,whether 
exhaustive—Trusts— Trustee de son tort, liability 
of—Accounts, nature of—Limitation Act [IX of 

1008). s. 10, application of—Suit for accounts 
against trustee de son tert. 

I11 a suit relating to the administration of a 
dibutter estate and for a declaration that an 
evecution purchase of a portion of the tiust 
es f ate by the trustee in the name of his son was 
invalid and inoperative, tlie Judicial Committee 
affirming the decree of tlie High Court held the 
sale to be invalid directed an account to be 
taken.showing what if anything was due from the 
shebuit to the estate and on the basis of this order 
of the Judicial Committee the Siibcrdinate Judge 
made an order defining the extent ar.d character 
of liability of the shebuit to render an account 
and specifying tbe mode, the genod and the 

^ J °Held that this order of the Subordinate Judge 
was a decree, being an order which was in essence 
a preliminary decree in the supplementary pro¬ 
ceeding leading up to tlie final decree to be made 

therein. . 

Tt is not essential that an adjudication should 
be covered by one of thespecific, c»se S( of 
Hminary decrees mentioned m O. * 5 .^ form the 
Procedure Coe «■ >” ^- hose ca£CS are illustrations 
basis ot a fina * W liether an order possesses 

o> prel„nmarydec,eeScr^' 1 p. m . uniy 0I 

partly" piebnunary and partly final clearly de¬ 
pends upon “'“"^““ugislaturc contemplated 

It may 1>K ‘ h ?,‘re should preliminary 

that, ordinarily’, there sfio^ ^ # ^ 0le pre . 

decree and onc rtajn i llg NY hat is to be done, 

whTe a o(e &ial decree stating the result achieved by 
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Civil Procedure Code—1908 —coutd. 

means ot the preliminary decree, but there may 
be exceptions. 

If a person, by mistake or otherwise, assumes 
the character of trustee when it really does not 
belong to him and so becomes a trustee de son 
tort, he may be called to account by the cestui 
que trust for the moneys he received under colour 
of the trust; such a person cannot be heard to 
say for his own benefit that he had no right to 
act as a trustee. 

Under the Limitation Act a suit for accounts 
in respect of trust property falls within the 
scope of section 10 and a trustee de son tort 
stands in the same position as an express trustee. 

There are two forms of account which can be 
claimed by a cestui que trust against the trustee. 
One is the common account beiiig an account 
of all the moneys or funds comprised in 
the trust deed or from time to time subject to 
the trusts thereof as have been possessed or re¬ 
ceived by the trustee or by any person by his 
order. The other is an account, in additiou to 
the former account, of the moneys or fund com¬ 
prised in the trust-deed or from time to time 
subject to the trusts thereof which might without 
the wilful neglect or default of the trustee have 
been so possessed or received. 

In taking the common account the cestui que 
trust cannot charge the trustee with anything 
beyond his actual receipt* and is not permitted 
to show that there is some part of the trust funds 
which the trustee should have got in and has fail¬ 
ed to get in. 

But a trustee, when a common account is be¬ 
ing taken, can properly be charged with a breach 
of trust which arises on the accounts themselves; 
he stands charged with his receipts and if he seeks 
to discharge himself by improper payments the 
discharge is disallowed. On the oilier hand, in 
order to obtain an account on the footing of wilful 
default against a trustee the cestui que trust 
must allege and prove at least one instance of 
viilful default. 

An order on the footing of wilful default is a 
v-'ry strong one to make against an accounting 
1 a r ty and is not made nuUss there lias bem a 
loss of assets received or assets which might 
• have been received. C Peary Mohun Mukhbr- 
JEEV. MaNOHAR Ml’KlIEKJEE, 2J C. tV. N. y 89 ; 

38 C. L. J. 255 373 

- S. 11 — Decrees, several, deciding same 

question between parties--Appeal against one, 

competency of —Res judicata. 

FWhen it appears to an Appellate Court that there 
are two decrees arising out of two suits heard to¬ 
gether or raising the same question between the 
same parties or arising out ot two appeals to a 
subordinate Appellate Court, and only one 
of such decrees is brought before it in appeal 
and there is nothing prejudicial to the appellant 
in the decree from which no appeal has been 
brought which is not raised and cannot be set 
right if the appeal which he lias brought succeeds, 
the right of appeal is not r barred by the rule of 
res judicata, or at all, by reason of his failure lo 
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appeal from the decree which does not prejudice 
him. 

Zaharia v. Debi, 7 Ind. Cas. 156 ; 33 A. 51: 

7 A. L- J. 861 (P. B.), distinguished. 

Damodar Das v. Skeoram Das, 29 A. 730; 4 
A. L. J. 587; A. W. N. (1907) 245, approved. 

Balkari Pandc v. Shiva Sampai Pande, 18 
A. L. J. 40, Dakhni Din v. Syed AH Asghar, 
7 Iud. Cas. 909; 33 A. 151; 7 A. L. J. 995, An ant Das 
v. TJdai Bhan Pargas, 19 Ind. Cas. 76; 35 A. 187; 
11 A. L. J. 214, Abdul Basit v. Ashfaq Husain, 
A. W. N. (1908) 211; 4 M. L. T. 172 and Ram- 
charan v. Lachman Pershai, 9 Ind. Cas. 667, over¬ 
ruled. A Ghansham Singh v. Bhoea Singh; 21 
A. L. J. 465; (1923) A. I. R. (A.) 490; 45 A. 506 411 

-T s . 11 — Fraud — Decree, setting aside of — 

Res judicata. 

Plaintiff sued to set aside a decree passed against 
him on the ground that it had been obtained by 
fraud. The alleged fraud consisted in a sup¬ 
pression by defendant of a part of the accounts 
whereby it was alleged the Court was deceived. 
The existence of any such accounts was denied 
by the defendant. It was found that in the pre¬ 
vious suit, the truth or falsity of the accounts 
was adjudicated upon: 

Held, that the alleged fraud had iu fact been 
already adjudicated upon and the suit was not 
maintainable. 

Kadirvelu Nainar v. Kuppuswami Naicker, 45 
Ind. Cas. 774; 41 M. 743; 34 M. I,. J. 590; 23 M. L- T. 
372; (1918) M. W. N. 514; 8 L. W. 103 (F. B.), 
foUowe-, 1 . LB Areandu v. Sithambaram, (1923) 
A. I. R. (R ) 82 278 

-S- 11 — Mortgagee's suit for possession 

against stranger—Title at issue—Subsequent suit 
for redemption by mortgagor — Stranger, whether 
can set up title —Ties judicata. 

A mortgagee’s suit for possession was resisted 
by a stranger on the ground that the land be¬ 
longed to him and that the mortgagor had no 
title to it. This suit was decreed Subsequently, 
a son of the mortgagor brought the present 
suit for redemption. The contesting defendant 
in the earlier suit was also a party a nil raised tile 
same plea of title : 

Held, that iu the previous suit the mortgagee 
su d as representing the estate and in the present 
suit, the plaintiff was really claiming through the 
mortgagee and the defendant was debarred from 
raising the same plea of title which had been 
adjudicated upon in the previous suit. B 
BaPUJIRAOu. R A GII UNATld RAO ggg 

-s. 11 —Kvs judicata— Cross-suits — Ques¬ 
tion directly and substantially in i^sue in boih 
suns — A (>p€ A from one decree—Decree not 
appealed from, whether operate* as bar. 

One J. brought a suit tor pre-emption 
against D. and M. basing his claim on the ground 
that he was the owner of the whole of the adjoin¬ 
ing Katra. D, and M. resisted the suit and lusti- 
tuted a cross-suit tor possession and partition of 
the Katra on tile ground that after the institution 
of the pre-emption smt they had themselves pur. 
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chased a portion of the Katra from a third person 
C. J. contested the right of C. to make the sale and 
the suits were, at the instance of the parties, tried 
together. The Count of first instance held that 
C. had no title in the Katya and not only dismissed 
the suit of D. and M. but also passed a decree for 
pre-emption in /.’s favour. D. and M. appealed 
only against the dismissal of their own suit: 

Held, that there being no appeal from the de¬ 
cree in //s suit, the decree in that suit had 
become final and as the question of title was 
directly and substantially in issue in the pre¬ 
emption case, it was yes judicata as between the 
parties and against D. and M. L Muhammad 
J anh. Duu C i r. and, 3 L. D. J. 473 583 

-g. 11 —Res judicata —Execution proceed¬ 
ings — Issues of fact and law—Landlord and 
tenant—N on-transferable occupancy holding — 
Decree obtained by landlord against tenant — 
Holding, whether can be sold. 

A landlord who has sued his tenant and obtain¬ 
ed against him a money-decree can, in execution 
thereof, sell the non-transferable occupancy hold¬ 
ing of his tenant without the latter’s consent. 

An execution case is not a suit but the principle 
of law underlying section 11 of the Civil Procedure 
Code applies to proceedings in execution of 
decrees. 

Section t t , Civil Procedure Code, draws no dis¬ 
tinction ^whatever between an issne of fact and an 
issue of law; and an issue of law operates as 
res judicata in the same way as an issue of fact. 

A landlord obtained a money decree against his 
tenant and attached a non-transferable occupancy 
holding belonging to the latter in execution. The 
execution was dismissed on the ground that the 
holding could not be sold in execution of a 
money-decree. It was subsequent! c decided by a 
Full Bench that a landlord was entitled to sell 
the non-transferable occupancy holding of his 
tenant in execution of a money decree. I he 
landlord again applied for execution of his 
decree: 

Held, that the question having been tried and 
decided between the parties iu the previous 
execution proceeding operated as res judicata and 
could not he re-opened. 

Gowri Koerv. Audit Koer, 10 C. 1087: 5 Ind. 
Dec. (n. 726, follower!. 

AHmunnissa Chowdhurani v. Shama Charan 
Roy, 32 C. 749; I C. L. . 1 . I 7 6 ! 9 c - W. N. 466. 
dissented from. PatRAM Lat,Malik v. Deodhari 
Rai, 2 Tat. 771; 5 P. L. T. 7 781 

-— g. 11 —Res judicata—*' Former suit,” 

weaning of — Two suits decided t>v common 
judgment—Appeal iti one suit—Decision in other 
suit, whether operates as res judicata in appeal. 
If the same question is in controversy between 
the same parties in two distinct litigations institut¬ 
ed, one after the other, but simultaneously pending, 
the final decision in the later suit if given earlier, 
operates as res judicata in the earlier suit whose 
final stage is reached later. 

The rule of res judicata is applicable to all the 
stages of a suit, till it is finally terminated and 
is not confined to Courts of first instance, 
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The expression "former suit" in section II of 
the Civil Procedure Code means a previously 
decided suit, and the same rule applies to appeals. 

Plaintiffs instituted a suit against defendant 
for confirmation of possession of land upon estab¬ 
lishment of title. A few days later, defendant 
and his brothers instituted a suit against theplaiut- 
iffs for establishment of their title to a portion 
of the property involved in the first litigation. 
The two suits were tried jointly at the desire 
of the parties. The first suit was dismissed, and 
the second was decreed. Thereupon plaintiffs 
preferred an appeal to the District Judge. The 
appeal was directed against the decrees in both 
the suits, and copies of both decrees were attached 
to the Memorandum of Appeal, which, however, 
set out the name of defendant alone as the re¬ 
spondent. and his brothers, who were co-plaintiffs 
with him in the second suit were not impleaded: 

Held, (i) that the appeal must be deemed to 
have been an effective appeal only in respect 
of the decree in the first suit and no effective 
appeal having been preferred so far as the second 
suit was concerued, the decree made therein 
became final; 

(2) that the decision of the question of title in 
the suit under appeal was barred by the decision 
in the subsequent suit between the same parties 
and others, which had terminated earlier iu a 
victory for the defendant. C Isup Al.l v. GoUR 
Chandra Deb, 37 C. L- J. 184; (1923) A. 1 . R. (C ) 
496 - 591 

-s 11 —Res judicata— Question not 

finally decided — Limitation Act (IX of 1908), 
Sell. I, Art. 120— Declaration, suit for — Cause 
of action—Assertion ot title — Limitation, com¬ 
mencement of. 

A taliUfdar brought a suit for resumption of cer¬ 
tain tnuafi plots against the plaintiff. In that 
suit defendant put in an application claim¬ 
ing to be a partner with plaintiff in the 
undet-proprietary right. The suit was decreed 
as against the plaintiff only, and the question 
whether the defendant was a partner with th 
plaintiff was pronounced to be one for a Civil 
Court and he was discharged from the suit. 
More than six years after the date of the defend¬ 
ant's application in the resumption suit, plaintiff 
brought a suit for a declaration that the defendant 
had no superior or inferior right or co-partnership 
with plaintiff in the plots which were the 
subject-matter of the resumption suit; 

Held, (1) that the question of the status of the 
defendant as regards the plaintiff not having been 
decided in the previous suit b}' the Revenue 

Court, it was not res judicata: 

(2) that the defendant's plea in the resumption 
suit that he was a partner with the plaintiff furnish¬ 
ed the latter with a cause of action and limitation 
hc-au to run from the date of defendant’s appli¬ 
cation and that the suit was. therefore, barred 
by time under Art. 120 of Schedule I to the Limi¬ 
tation Act. 0 Khalil v. Mohammad Ismail, 

9 O L. J. 540; (1923) A.I. R. (O.) 101 19 ® 

_ s. 11 —Res judicata— Suit for partition 

of Hindu joint family propirly—Moiigage, 



/ 


* 

Vol.| 74 ] GENERA 1 < INDEX. lojl 


Civil Procedure Cede— 1908 — coutd: 

alidity of, decision as to—Subsequent suit on 

ottgage—Interest and terms of mortgage, validity 
of, whether res judicata. 

A Hindu lather executed a mortgage of family 
property. His son brought a suit tor partition 
to which the mortgagee was also made a party. 
One of the relieis claimed in the suit was that the 
mortgage was not binding on the plaintiff, it 
was found tnat the entire amount of tne mortgage 
was borrowed tor legal necessity, and the relief 
in respect of the mortgage was refused. Subse¬ 
quently, the mortgagee brought a suit tor sale 
on the mortgage to which tne mortgagor's son 
was made a party." He contended that there 
was no necessity to borro«v at the rate of interest 
and on the terms stipulated for in the mortgage- 
deed i 

Held, that in the previous suit the only question 
directly and substantially in issue was the validity 
of the mortgage, and that the question ol tne 
amount winch the mortgagor or ins son may he 
called upon to pay in the event ol a suit lor le- 
demption being biought by hnr or in the event oi a 
suit lor sale being brought by the mortgagee on the 
basis ol the mortgage-need could not be and was 
not directly and substantially m issue in the pre¬ 
vious suit, and that, thereiore, the contention 
of the mortgagor's son in the present suit was 
not barred uy res judicata. 0 x»aSanT Rai v. 
Kesko Ram,' 9 O. R. J. bi2; ^1923) A. I. R. lO.) 

139 

-s. 11 , 0. XXIII, r. 1 —Dismissal of suit 

for declaration — Permission given suo motu to 
Jile fresh suit'-Subsequent suit Jor possession, 
whether maintainable —Res judicata— lie lieJ, how 
determined—Change uj events ajler institution oj 
suit, ejject of. 

In dismissing a suit for a declaration that a 
certain deed ol gilt was void, the Court went 
onto remark suo motu thatplaiutills were given 
liberty to hie a fresh suit lor possessiou. ouch 
a suit was subsequently nled wherein the plainiitis 
set up a custom contrary to the general law 
oi reversion ; 

Held, that the remark of the Court did not 
amount to an order under O. AXlii, r. 1, oi 
tne Civil Procedure Code, and uiu not coaler 
any right on the plamtiiis winch they did not 
otherwise possess, or prevent me application of 
section n, Aixplaualiou 4, to the question ol custom 
which the pluintiil attempted to raise in the pre¬ 
sent suit. 

The general rule is that relief will be gianied 
according to the state oi tilings at the uate ol 
lustitution. JLhe Court is not precluded from 
granting tne plaintm a declaration because lUal 
rebel has ceased to be appropriate owing to events 
occurring alter institution. 

Ram Adharv. Rant Shankar, A. ziy; A. W. 
N. (ryoyj 430, followed. O 1 ‘A'tivd ^iiiNGU v. 
J AG ANN Aid 13 A KUSH £>1NG1R toU. R. J . IjZ; V.^ V-i 

A. i. K. \U.) 242 otn 

-s. 11, Expl. IV. o. XXU, rr. d, % 

12 —Res juuicam —Mailer which vug/11 lo nave 

been made ground oj dejence — Appeal, second, 

question, whether can be raised *n—Rxeculion 

of detru—Death oj judgment-debtor—Abatement, 
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jfc-- '• 

A plea of res judicata can be entertdffled in 
second appeal though not taken in the memo¬ 
randum of appeal. 1 

Muhammad Ismail v. Chattar Singh, 4 A. 69; 
A. W. N. (1881) 116; 2 Iud. Dec. (N. s.) 634 (F. B.) f 
Chhadami Lai v. Shyatna Charan, 24 Ind. Cas. 
12, relied on. 

M. filed a' suit against P. and S. for recovery of 
a certain share in a village on the allegation that 
p. had transferred that share to M. S. was made 
a party on the ground that P. had got a portion 
oi the land in dispute mutated in his favour. 
The suit was decreed and the decree directed 
that the land should be taken from P. In exe¬ 
cution it was discovered that P was in possession 
only oi a very small portion of land and the share 
decreed to M. was made up from the share in 
possession of 8'. The latter filed an objection 
that there was no decree against him, that the trans¬ 
fer in his favour was prior to that in favour of M. 
and he was not, thereiore, liable under the de¬ 
cree; 

Held, fi) that the question of the ownership 
oi 8. over tbc land in dispute was directly and 
substantially in issue in tne suit and the decision 
in the suit must be regarded as an implied adjudi¬ 
cation to the effect that 8. was not the owner 
ol the share decreed to j\l.\ 

^2) that the direction in the decree to the 
efitet that u\i s share should be taken lroin P. 
was due to the laet that the Court was unaware 
that o claimed to be the owner of the land to 
which the decree applied ; 

(3) that the question oi me ownership oi 8. 
was, thereiore, res judicata under Rxplanatiou 
IV to section 11 ;d the Civil Procedure Code. 

Gobind Lai v. Baldeo Singh, 24 Ind. Cas. 931. 
12 P. R. 1915* 22 b 1 J - L- R. 1914; *28 P. \\ . R* 
1914, iollowed. L Mik Kuan v. Shareu, 5 r. R* 

J • 103; (1923) A. 1 . R. {I,.) 500 577 

-ss. 24 , 115 —Transfer oj case—Police 

lo opposite puny, absence oj — Irregularity — 

• Revision. 

|V V. , 

k lu a matter coining before the High Court muter 
section 115 of the Civil Procedure Code, it is open 
to the court to reluse Lo interfere with any irregu¬ 
larity unless it considers that the irregularity 
is one of which tile applicant in revision has real 
cause to complain. 

A transier ol a case by a District Judge lroin 
one Court lo anodier, oil the application ol a 
parly, without giving notice to the opposite party, 
is an lrreguiaiity, nut the irregularity will be 
treated as material old) ll it has made a ciitlereuce 
lo tbe pally a fleeted by it. 

Zuouf- i^Jiidu! Jang Bahadur v. T. B. IP. Bisic>p, 
Manager Ltanpara Rslate, ^8 iud. Cas. 007; 23 C. 

210, 7 u. m J. ^2^, 2 U. P. 1,. R. ^U.) 102 

uud Taioina L>e 0 aiii \. lmdiul All, 35 iud. Cas. 
O oo; lo A. R. J. j>n 2 U. P. u. K. (A.) 83, 
ui^Llitccl lroin. 

ii better iui a case to be decided by a J ud^t 
VfLisj actUuiiy licaia Uic eviuence or a ^reat 
port oi it, ii tiii^ is possible wimout dislocation 

ol V.’Olk.^_ o. RaIUM, PAKUSU V, AhOUE Ha^, 

2 v O. C. 0»J 1*923) A. 1 . R. ^0.) 340 249 
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--—- s. 29 —Suit by trustee against managet 

of trust property for accounts—Sanction of 

Advocate-General whether necessary. 

The suit contemplated by section 92 of the 
Civil Procedure Code must be a representative 
one. brought by the person interested therein 
against trustees in respect of the trust mentioned, 
in cases where there has been a breach of trust 
or, if there is none, where the directions of the 
Court or relief of the kind mentioned in the section 
itself arc wanted. 

A suit by a trustee against a person appointed 
by him to manage the trust property for com¬ 
pelling him to render accounts of his steward¬ 
ship as manager and for possession of books and 
papers, the property of the trust, docs not come 
under section 92 of the Civil Procedure Code 
and may be brought without the sanction ot the 
Advocate-General" N Ayub Kaueem v. Jaffar 
Ayub, 0 N. L. J. 209; (1923) A. I. R. (N.) 298 45 

__8. 39 , 0 . XXI, r. 6— Decree transferred 

for execution to another Court — Decree-holder, 

duty of, to make application for execution. 

Where there has been no application for the 

execution of a decree in the Court which passed 

the decree, the decree-holder is bound to make 

an application for execution in the Court to which 

the decree has been transferred, but if he has 

already made an application in the Court which 

passed the decree he is not bound to make a second 

application for the execution of the decree in the 

Court to which the decree has been transferred. 

Pat K. B. Durr v. Taraprasanna Roy Cuow- 

doury, (1923) Pat. 2 ^°» 2 P®!* 9 ° 9 i 5 k. T. ii 

ioo 

- S. 41 —Execution of decree—Transfer of 

d ccre c — Certificate, when to be sent — Jurisdic¬ 
tion to execute decree. 

The Court to which a decree is sent for execution 
retains its jurisdiction to execute the decree 
until the execution is withdrawn from it, 
or until it has fully executed the decree, or has 
executed it so far as it has been able to execute 
it within its jurisdiction or has failed to execute 
it and has certified the result to the Court 
which forwarded the decree. It is only when 
one of these stages has been reached that the Court 
to which a decree has been sent is bound to send 
a certificate under section 41 of the Code of Civil 
Procedure to the Court which sent the decree, 
and in the case of a failure to execute it is 
intended that there should be a complete failure 
such as would result in no benefit to the 

judgment-creditor for one reason or another, aim 
not merely a partial failure. 

Abda Degam v. Muiaffar Iiuscn Khan, 20 A. 
129; A. W. N. (1897) 21 8 { 9 lad. Dec. (N. S.) 443, 

relied on. .. 

It does not follow that because one application 

for execution fails in a Court to which a decree has 
been sent for execution, that that Court is bound 
to send a certificate under section 4 1 0 

the Civil Procedure Code to the Court in 
the decree was passed. B VlTUU v. GANH a 
P.amchan l>ra, 23 Bom. I*. R. 4531 f* 9 2 3 ) A. 1. • 

(B.) 396 


[1923 
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-8. 47 — Execution sale — Objection that 

property not covered by decree sold, whether 
maintainable. 

Where at a sale in execution of a decree property 
other than that covered by the decree is sold, 
an objection by the judgment-debtor that he has 
been dispossessed of property not covered by the 
decree is not maintainable under stetion 47 of 
the Civil Procedure Code. A Munna Lai. v. TuE 
CoiAECTOR OF SHAHJAHANFUR, 44 A. 9^1 (1923) 'A* 
I. R. (A.) 470 995 

-S. 47 —One decree-holder agreeing to pay 

others but failing to do so—Sale in execution 
by other decree-holder — Fraud —Swt/ to set aside 
sale, whether competent. 

In a suit to recover property sotd 
at an auction-sale’ in execution of a 
decree it appeared that one of several decree* 
holders had agreed, in consideration for a 
conveyance of certain land in his favour, to pay 
up his co-decree-holder but did not do so, with the 
result that the property was sold in execution 
taken out by the other decree-holder : 

Held, that the sale could not be set aside L y 
an application under section 47 of the Civil Pro¬ 
cedure Code and that the suit was competent. 
Prosunno Kumar Sanyal v. Kali Das S any at, 

I9 C. 683; 19 I. A. 166; 6 Sar. P. C. J. 209; 9 ^ 

Dec. (n. s.) 8 9 9 (B. c.), distinguished A Narain 

Singh v. Zaum Singh, (1923) A* LR. A ) 573 *>Dl 

_ss. 47 , 144 — Execution of decree—Sale 

_ Decree set aside — Auction-pure baser, whether 

can recover pur chase-money jrotn decree-holder 
Remedy , proper. 

An auction-purchaser uuder a decree which lias 
after confirmation of the bale, been set aside as 
the result of a separate suit can recover his 
purchase money from the decree-holder, and 
his remedy is by appplication under section 47 

of the Civil Procedure Lode. 

An auction-purchaser is not bound to loo 
beyond the decree; if a decree is in existence ne 
is entitled to assume that it is a valid decree. 

Rewa Mahton v. Ram Kishen Singh, 13 
106; 14 C. 18; 4 Sar. P. C. J. 74 *- “'***' Jur ’ 

a26, 7 iud. Dec. (N. s.) 13 (P. L.), followed. 

4 One of the first and highest duties of all Courts 
is to take care that the act of the Court does not 

injury to any of the suitors. Paris 

* Rodger v. Compton D tscompte do Ports 

vrtwV-.'mi <9 W. £449! 

ivVVT 1J0. ’ followed A BindEShRI Prasad 

Tewari v. Bad At Sing 11, 21 A. h. J. 22b; l‘ 9 2 .i) • 

I. R. (A.) 394 i 45 A .369 

u 47 148, 0. XXXIV, t. 6 —Mortgage— 

~TTree£ saU-cornpromsse-Extmsion 0) ttme 

— Appeal, whether lies. .. 

The general provisions of section 148 
Civil Procedure Code relate only to proceeding* 
antecedent to the passing ot a decree. 

Where a final decree has been passed, the 
fixed by the decree for the payment of ruony 
cannot be extended under the general provisions 
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of section 148; any order passed for extension of 
time by the Court in such a case must be deemed 
to be passed under the authority given to an 
Execution Court under section 47 . of the Code 
and is appealable. 

After a decree for sale had been passed in a 
mortgage suit the parties came to a compromise 
by which the amount of the decree was reduced 
on condition that the judgment-debtor paid the 
remaining sum by a certain date. The judg¬ 
ment-debtor failed to make the payment by the 
date fixed and applied for extension of time: 

Held, (1) that time being of the essence of 
the agreement between the parties, the Court 
had no power to grant an extension; 

(2) that in any case a Court has no power 
under O. XXXIV, r. 5 of the Civil Procedure 
Code to extend the time for payment after a final 
decree has been passed in a suit for sale. 

Narendra Bahadur Singh v. Ajudhya Prasad. 
5 Ind. Cas. 443; 13 O. C. 28, followed. O 
Gang a Ratan v. Chandika Prasad, 9 O. & A. 

L. R. 3 j 9 573 

- ss. 47 , 151 — Order for payment of costs 

of commission, nature of—Enforcement of such 
order—Inherent power—Proceedings to enforce 
order, nature oj — Appeal. 

An order passed by a Court for the payment 
of the costs connected with the execution of a 
commission which are recoverable from the parties 
to the suit, is virtually an order in favour of au 
officer of the Court, and may be enforced under 
the inherent powers conferred on the Court by 
section 151 of the Civil Procedure Code, and any 
proceeding taken to enforce such order is not 
a proceeding between the parties to the suit 
within the meaning of section 47 of the Code, 
and the order is not open to appeal. A 
Gopad Das v. Gauri Suankhk Prasad 186 

_ s 47 , 0 . XX, r 14 , 0 . XXI, r. 19 —Oudh 

Laws Act (X V 1 J I of 1S7O), ss. 14, 15— 
Pre-emption decree — Pre-emptor, whether bound 
to deposit costs awarded to vendee along with 
purchase-money—Pre-emptor, whether entitled to 
deduct costs from amount of purchase-money =— 
Failure to comply with decree — Appeal, whether 
lies. 

Sections 14 and 15 of the Oudli Laws Act con¬ 
tain no provisions similar to that contained in 
r. 14 of O. XX of the Civil Procedure Code, re¬ 
quiring a pre-emptor decree-holder to pay, in 
addition to the purchase-money, the costs, if auy, 
awarded to the defendant vendee. 

In any case, where the decree itself docs not 
so direct, the defendant vendee is not entitled 
to claim that the costs awarded to him should 
be paid with the purchase-money within the 
time allowed by the decree. On the other hand, 
a pre-emptor decree-holder is not entitled to 
deduct from the amount of the purchase-money 
the costs awarded to him and to deposit only the 
balance in Court. 

Ishri v. Gopal Saran, 0 A. 351; A. W. N. (1884) 
125; 4 Ind. Dec. (N. s.) 50 Boehm Singh v. Shami 
Hath Tewari, 10 Ind. Cas. 454, Purmunand Him 
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v. Gobardhan Sahai, 28 A. 676; A. W. N. (1906) 
198; 3 A. L. J. 604 and Kapuria Mai v. Walt Mu¬ 
hammad, 65 Ind. Cas. 250; 2 L. 204; 23 P. L. R. 
1922; 4 L. L. J. 3541 (1922) A. I. R. (I,) 142, dis¬ 
sented from. 

Baldeo Par shad v. Baldeo Singh, 3 O. C. 323, 
and Ali Husain v. Amin Ullah, 15 Ind. Cas. 337; 
34 A. 596; 10 A. L. J. 153, distinguished. 

The effort of sections 14 and 15 of the Oudh 
Laws Act is that if a pre-emptor seeks to enforce 
his decree, he can only do so by paying the pur¬ 
chase-money into Court either before or on the 
day fixed for such payment before the Court rises, 
and if lie docs not so pay the sum, the decree 
becomes void and the right of pre-emption awarded 
by it is lost. 

• 

O.XXI, r.19, of the Civil Procedure Code only 
applies to a case where an application is made 
to a Court for the execution of a decree under 
which two parties are entitled to recover sums 
of money from each other. It has no applica¬ 
tion to a decree for pre-emption under which 
costs are awarded to the vendee. 

A vendee against whern a decree for pre-emp¬ 
tion is obtained subject to the payment of the 
purchase-money within a certain time is not a 
person entitled to recover that purchase-money 
from the plaiutiff. It is open to the latter to 
pay that money, if he chooses to enforce his 
pre-emptive right, within the time allowed by 
the decree, or withhold payment and allow the 
decree to lapse. If he adopts the latter course, 
the vendee cannot compel him to make the pay¬ 
ment or seek to recover the purchase-money by 
an application for execution. He may be able 
to recover the costs, if any, awarded to him against 
the plaintiff, but lie cannot compel the plaintiff 
to take advantage of his pre-emptive right. 

The question whether the terms of a pre-emp¬ 
tion decree have been complied with or not 
is one affecting the satisfaction or the dis¬ 
charge of the decree within the meaning of sec¬ 
tion 47 of the Civil Procedure Code, and au ad¬ 
judication of the question is, therefore, appeal- 
able. 

Bharalh Singh v. Dharam Singh, 21 lud. Cas. 
193; l 7 O. C. 14 aud Jaggar Nath Paudex. Johhu 
Tewari, 18 A, 223; A. \V. N. (1890) 43; 8 lud. 

Dec. (N. s.) 856, relied on. 

Jangu Singh v. Laehhmi Narain, 57 Ind. Cas. 
488; 23 O. C. 254; 7 O. J.. J. 378; 2 U. P. L,. R. 
(O.) 171, dissented from. 0 Nilkamu e. Majiauir 
SiXCH, y(). 8: A. J,. R. 207; 20 O. C. 345 558 

-s- 47 . 0 - XXI. it. 22 . 66 —Execution of 

tL’.ree — Notin' to judgment-debtor, object of —• 
Subsequent applications lor execution—Fresh 
notice, whether necessary—Sale m execution — 
Objection on ground 0/ illegality in conducting 
sale — Valuation of property in notice • — Judg - 
m ni-debtor, win tin r can contest valuation — 
Order refusing to set aside sale■—Second appeal. 

No second appeal lies against an order refusing 
to set asid a sale in execution of a decree where 
the sale i.-> attacked on the ground of irregularity 
ia publishing and conducting the sale. 
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The objectof r. 22, O.XXIof the Civil Procedure 
Code is merely to protect the judgment-debtor 
or his legal representative from being lulled into 
a sense of security by the decree-holder’s delay 
iu executing his decree, but once the original 
decree lias been put into execution and a notice 
has been served under the rule indicating his 
intention to proceed to execution, the rule does 
not contemplate that a first notice must be served 
for every execution application made more than 
oue year after the last order against the judgment- 
debtor. 

In a previous execution petition notice was 
duly served on the surviving judgment-debtor 
himself and the legal representatives of the de¬ 
ceased judgment-debtor. A sale took place but 
was eventually set aside on the 20th January 
1919. The last application for execution was 
made on the 22nd December 1920 and the prop¬ 
erty was re-sold on the 16th March 1921. An 
application to set aside the sale was dismissed 
by the Munsif and the order was confirmed on 
appeal. A second appeal was preferred to the 
High Court: 

Held, (1) that the order of the Court could not 
be regarded as one made under section 47 of the 
Civil Procedure Code and, therefore, no second 
appeal lay: 

(2) that the notice under O. XXI, r. 66, 
having been duly served the judgment-debtor 
was estopped from contending that the notice 
gave an inadequate valuation of the property. 

Macnaghtcn v. Mahabir Per shad Singh, 10 I. A. 
25: 9 C. 656; 11 C. Iy. X. 494; 7 Ind. Jur. 164; 4 
Sar. P. C. J. 417; 4 Shome L. R. 285; 4 Ind. Dec. 
(N.s.) 108O (P. C.) and Raja of Kalahasti v. Maha¬ 
raja of Venkatagiri, 21 Ind. Cas. 3S9; 38 M. 
387; 14 M. L. T. 320; 25 M. I/. J. 198, followed. 
Pat Mauadico Singh v. Dhobi Singh, (1923) Pat. 
283: 4 P. Iy. T. 721; 2 Pat. 916 838 

-s. 48 . 0 . XXXIV. r. 6 —Transfer of 

Property Act {l V of 1882), ss. 89, 90— Mort¬ 
gage-decree — Preliminary and final decrees — 
Execution — Limitation — Properties, whether can 
be included in application for execution after 
expiry of limitation. 

A preliminary decree upon a mortgage was 
passed on the 22nd November 1907 allowing 
six months’ grace to the mortgagor. On the 
application of the decree-holder a final decree 
was made on the 4th July 1908 ; but the reliefs 
granted were not embodied in a formal decree, 
the order simply stating that the decree was 
made absolute as applied tor: 

Held, (1) that the preliminary decree was in- 
capable ot execution and that limitation for 
execution began to run from the date of the final 
decree, however, informally it was expressed; 

(.1) that no fresh decree was necessary to entitle 
the decree-holder to enforce his decree against 
properties other than those mentioned iu the 
decree. 

A decree-holder cannot, after the expiry of the 
period of limitation tor execution of his decree; 
b-- allowed to amend a pending application fox 
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execution by adding to it a fresh list of proper¬ 
ties against which he wanted to proceed. 

Gnanendra Kumar Rai Chowdhury v. Shay am a 
Sunder Jen, 44 Ind. Cas. 553; 22 C. W. N. 540; 
27 C. D. J. 398, distinguished. 

Asgar Ali v. Troilokya Nath Ghose , 17 C. 631; 
8 Ind. Dec. (N s.) 960 (F. B.). followed. C 

Hayatunnessa Chowdhurani v. Achia Khaiun, 
5 o C. 743; 1017 

- S. 73 , scope of—Execution of decree — 

Rateable distribution—Some judgment-debtors 
common to all decrees — Enquiry — Court, duty of. 
When execution is sought of several decrees 
and some of the judgment-debtors are common to 
all the decrees, rateable distribution among the 
several decree-holders ought to be allowed of the 
assets realised from the sale of properties belong¬ 
ing to the judgment-debtors who aie common to 
all the decrees. 

Gonesh Das v. Shiva Lakshmm, 30 C. 583 ; 7 
C. W. N. 4I4 (F. B.), Nilmoni Deyx. Hira Lai 
Das y 43 Ind. Cas. 452; 27 C. Iy. J. 100, Bijoy 
Kumar Addya v. Rama Nath Barman, 43 Ind. 
Cas. 715. RamChandra Naih Kolia v. Raehunath 
Saran Singh Dco t 46 Ind. Cas. 101 ; 16 A. Iy. J. 
530, relied on. 

Baimer Lawrlc & Co. v. Jadu Nath Banerjee, 
27 Ind. Cas. 64 \ ; 42 C. 1; 19 C. W. N 1202, Toola 
Ram v. Abdul Gaftir, z % Ind Cas. 476 ; 7 Bur. I<. 
T. 67, distinguished. 

The provision contained iu section 73 of the 
Civil Procedure Code intends to give a substantial 
relief to the holders of decrees passed against 
the same judgment-debtor, and, therefore, even if 
the procedure is summary the consequences 
thereof are very material to the decree-holders 
and auy enquiry that may be needed to give relief 
to the decree-holders should not be grudged by a 
Court. Pat Indkrbasi Kuer v. Satnarain 
Singh, 4 P. D. T. 373; (1923) Pat. 216; (1923) A. 

I. R. (Pat.) 521 626 

-.-s. 92 —Scheme suit—Matters for con¬ 
sideration. Sec Charitabi.e Endowments 115 

_ss. 96 , 100 — Appeal—Order for re-trial 

— Decree. 

An order made by ail Appellate Court directing 
a re-trial of a case with reference to an entry in 
the Record of Righis which was published after 
tnc decree ot the First Court is a decree revers¬ 
ing the decree of that Court and as such, is appeal- 
able under section 96 oi the Civil Procedure Code 
read with section 100. C Bhairab Ciiandka 
Dutti-. Kali Kumar Dutt, 37 <-'• J. 491; 
(1923) A. 1. R. (C.) 606 1038 

__s. 99 , 0 . HI, r. 4 — Rules as to vakalat- 

namahs. interpretation of— Vakalatnamah signed 
by person other than litigant, when proper. 

The rules as to Vakalatnamahs are more or less 
strict aud they are made, no doubt, with a view 
to prevent fraud. But at the same time when it 
is clearly proved that no fraud has been committed 
and that what has been done has been done with 
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full knowledge and acquiescence of the party him¬ 
self, it was never intended by these rules where 
some mere formal matter has not been complied 
with or where there has been some irregularity 
in presenting the case before the Court and where 
such formality or irregularity in no way affects 
the merits of the case that that should be taken 
as a matter of vital importance and it was for 
this very reason that section 99 of the Civil Pro¬ 
cedure Code was passed. 

Where an application by one B. to 
set aside a sale in execution on the ground of 
fraud and material irregualrity in conducting the 
sale was filed by a Pleader who was engaged 
not by B. himself but by one T. whom he had 
instructed to do so and who had signed the 
Vakalatnamah on behalf of B: 

Held, (r) that the authority given to T. to file the 
petition must be taken to include the authority 
to instruct a Pleader; 

(2) that the irregularity in this case was a 
trivial one and was covered by section 99 of the 
Civil Procedure Code. Pat Banwari Rai v. 
Chethru Lae Rai ' 1033 

— — - s. 99 , O. VI, r. 14 — Omission to sign 

■plaint — Irregularity. 

A decree passed in favour of a plaintiff cannot 
be disturbed in appeal on the ground that he 
omitted to sign the plaint as required by O. 
VI. r. 14 of the Civil Procedure Code, section 99 
of the Code applies to such a case. RMaNgwe 
Kin v. MaHwe, i R. 42; (i923)A. I. R. (R.) 20S 100 

— -SS. 109 , 110 — Subject-matter of suit, value 

of—Method of determination — Certificate, xvhcn 
can be granted—Landlord and tenant —rattali 
— Terms, fair and equitable, how fixed — Con¬ 
struction — Rent, rate of—Madras Estates Land 
( Act I of 1908). ss. 27, 28. 

The High Court may with propriety grant a 
certificate for leave to appeal to His Majesty in 
Council where the proceeding in question raises 
the entire question of the contract relations 
between the parties and that question, settled 
one way or the other, affects a much greater value, 
and its determination governs rights and liabi¬ 
lities of a value beyond the limit. 

Past practice is one of the elements to be taken 
into consideration in fixing, under the Madras 
Estates Land Act, 1908, what are the fair and 
equitable conditions of a particular pattah. 

Under sections 27 and 28 of the Madras Estates 
Rand Act the old rent continues until reduced or 
enhanced by special applications under the 
Statute. 

Even in regard to penal provisions with a strict 
construction, no construction is open to a Court 
of Law which is in violation of what that Court 
considers to be the true meaning of the provi¬ 
sion. 

Plaintiff sued for recovery of rent said to have 
accrued and to be due by the defendants in res¬ 
pect of their holdings in accordance with the terms 
of a pattah which provided that the defendants 
shall cultivate the specified area of land, harvest 
the crops and apportion the plaintiff's dues. A 
further clause added that if the yield be carried 


away without acting in accordance with the above 
provisions then the defendants will pay at an 
average rate of 170 kalams 4 marakals per veli 
of nanja: 

Held, that the rent of 170 kalams was not a 
penal rent but was a substituted rent and the plain- 
tiff was entitled to recover at that rate. P C 
RaDHAKRISHNA AYYAR v. SUNDARASWAMIER, 3b 
C.L. J.450; 16 L. W. 18; 31 M. L. T. 31; 45 M. 
4751 43 M. L. J. 323; 27 C. W. N. i{ (i922)A. I. R. 
(P. C.) 257; 20 A. L. J. 9371 491 - A - 211 584 

- s. 110 — Appeal to Privy Council — 

Subject-matter of suit — Interest between date of 
institution and date of decree, whether to be 
included. 

Although interest between the date of the insti¬ 
tution of a suit and the date of the decree is not 
ascertained in the plaint and the total amount 
claimable on account of it cannot be ascertained 
until the decree is passed, it is a part of the amount 
claimed in the suit and must be taken into account 
for the purpose of determining the value of the 
subject-matter of the suit under section no of 
the Civil Procedure Code. 

Radhakrishna Ayyar v. Sundaraswamier, 74 
Ind. Cas. 584; 16 L. W. 18; 31 M. L. T. 31; 45 M. 
475; 43 M. L. J. 323: 27 C. W. N. 1; (1922) A. I. 

R. (P. C.) 207; 20 A. L. J. 937 ; 36 C. L. J 450 
(P. C.), Mathura Prasad Singh v. Ram L J rasad 
Tewary, 60 Ind. Cas. 523 at p. 524: 2 P. L. T. 340, 
relied upon. M Raghunathswami Iyengar v . 

S. Gopaui, Rao, (1922) M. W. N, 652; 16 L. W. 

682; 43 M. L. J.622; (1923I A. I. R. (M.) 135; 3* 
M. L. T. 596 


—-s. 110, 0. XLV, r. 2, O. XLVII, rr. 4, 8, scope 

of—Limitation Act (IX of 190S), , s. 5— Leave 
to appeal 10 His Majesty in Council—Extension 
of time—Sufficient cause — Estoppel—Failure 
to object to value of suit, effect of. 

The provision-., con.ainefi m rules 4 and 8 of 
O. XLVII of the Civil Procedure Code make 
it clear that the granting of an application for 
review merely amounts to a decision to re-hear 
the case in which the decree or order in respect 
of which a review is claimed was passed. The 
Judge hearing the review is not entitled to do any¬ 
thing in the first stage beyond passing an order 
granting the review and giving his reasons for so 
doing. If the review is granted, the J udge who has 
allowed the review becomes vested with jurisdic¬ 
tion to pass any order which the original 
Judge could have passed. It may be sufficient 
for him merely to alter the order of the original 
Judge, or it may be necessary for him to take some 
intermediate step such as an order in remand, or 
referring an issue. 


Once an application for review is granted it can¬ 
not subsequently be dismissed. 

The provisions of section 5 of the Limitation 
Act are applicable to an application lor icave l«_> 
appeal to llis Majesty in Council. 

A review application was granted by a Judge and 
an issue was referred to the lower Court. U11 
receipt of the finding the Judge vame i<> the con¬ 
clusion that the judgment oi whi* h review had 
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been granted was correct, but instead of passing 
an order in the same terms himself he dismissed 
the application for review. The unsuccessful 
party applied for leave to appeal to His Majesty 
in Council but meanwhile the time for making 
the application had elapsed: 

Held, (1) that the original judgment of which 
review had been obtained had not been afteetc 
bv anything which had subsequently taken place, 
'(2) that,* therefore, the application for leave 
to appeal must be considered with reference o 

that order; ■, 

(3) that although the application was barre 
by time, yet having regard to the fact t a 

this was due to the erroneous procedure atlop t 

by the Judge granting the review who had wrongly 
dismissed the application for review after 1 ^ 

it, the applicant was entitled to the bcneiu 01 

section 5 of the Limitation Act. . . _ 

The value of property which is the su )]<- 
matter of a suit is a question of fact wine 1 1 > 

be concluded against a party by h:s admissto -. 

A party cannot by admitting a lower \a U7 
of a suit suffer an appeal to be heard by a 
Judge of r. supreme Court and then claim a 
valuation for the purpose of obtaining lea 
appeal to His Majesty in Council. 0 \ 

Prasad v. Achiiaihar Singii. 9 t). L. J* 

(1923) A. I. R. (O.) 93: 26 O. C. 24 

-s- 115 — Another remedy open—Revision. 

whether competent—Land 7 iV.gi> j >atioii - c 
(VII B.C. 1S7O), s. 55 — Reference by Collector 

to Civil Court—Civil Court, whether has 

diction to decide question of title, 

Where the party to whose prejudice an order 

has been ma<lc has another remedy, the Hgi 
Court will not interfere with the order in the 
exercise of its re visional jurisdiction under sec¬ 
tion 115 of the Civil Procedure Code. 

Where the dispute between two partus con¬ 
testing each others' right to possession of certain 
lands'was referred by the Collector to the Cm 
Court under section S 5 of the Land Kegistra 10 
Act and the District judge having tried the case 
came to the conclusion that a particular party.-, 
right prevailed; «»ii an application lor revision 

ol the order to the High Conit: 

Held, that the District Judge had jurisdiction 
to decide the matter, and as there was 110 irregu¬ 
lar or illegal exercise of the jurisdiction, the High 
Court could not interfee in revision. Fat 
KaIM.KSIIWAR J IIA V. RAGIIUXANOAN 1 KASAI), 1 * • 

L. K. 370; P. L. T. 71S 4/4 

_S- 115 —Application for leave to sue as 

a pauper rejected—Revision, whether lies. 

An application in revision against an order 
dismissing an application for permission to sue 
ns a j).iuper is jH-rmissiMc inasmuch as such an 
application is in itself a ease within the mean.nir 
ol that term as used in section 115 of tiie Civil 
Procedure Code. 

Shamim-vd-din v. Amir Hussain, 4 Did. Cas. 
777; T> O. C. 3 s '. followed. 

ituddhoo l.al v. Mrwn Hum, (">3 Ind. Ca<. 15:43 
A. 564; 19 A. L. J. 55S and Mali idco Sahui v. 


C1923 


Civil Procedure Code—1908—contd, 


Secretary of State for hidia in Council, 65 Ind. 
Cas. 255; 44 A. 248; 20 A. L. J. 551 (1022) A. I. 
R. (A.) 1, dissented from. 0 Sheo Narayan 
Lai. v. Munaqoa, 9 O. L. J.610; (1923) A. I. R. 
(O.)iiS ~ 344 

S- 115 — Revision — Appeal — Unappealable 

m* A r f if._ .AM 


order — Appeal, memorandum of, whether can 
he treated as revision. 

Where ah appeal is preferred to the High Court 
against an order from which no appeal is per¬ 
mitted, it is open to the Court to treat the memo¬ 
randum of appeal as a petition under section 115 
of the Civil Procedure Code, if the case is such 
that it would amount to a denial of justice if the 
order which is challenged were not interfered 

with. C Habibuixah v. GolaAsmoter Kiiatun, 
37 C. L. J. 395:27 C. W. N. 7201(1923) A. I. RdC.) 
612 675 

s. 115 —Suit wrongly brought against 


President, District Board—Interference in 
revision. See Provincial Small Cause Courts 
Act, Scii. II, Art. 1 223 

ss 115. 151, 0- XXXIX, 0. XL— Security 


-liu, AW*, V' •«»*»«***»> —— # 

for mesne profits—Order not provided in Coat — 

Inherent power of Court — Appeal—Revision 

Possession — Mutation. 

No Court ought to allow itself to he prevented 
from doing substantial justice merely because 
it cannot find a section of the Civil Procedure 
Code under which its order will fall. 

Abdul Kaiim Abu Ahmed Khan Chaznavi v. Allah¬ 
abad Ranh. Limited, 41 Ind. Cas. 598 ; 44 C. 929; 
21 C. W. N. 877 : 26 C. L. J. 40. relied upon. 

The Civil Procedure Code does not provide 
for an order for the taking of security for mesne 
profits. But if such au order is passed by a Court 
in exercise of its inherent power under section 
151 of the Code, the order is not appealable. 

The position of a trustee in possession of the 
trust property is wholly different from the posi¬ 
tion of the full owner. Therefore, while it is al¬ 
ways reasonable to take security from a person 
who holds property iu trust, it is a different 
thing to call a man to account for his expenditure 
of his own income. 

If in a suit for possession and mesne profits 
a Court, actiug under section 151, Civil Procedure 
Code, directs security for mesne profits to be taken 
yearly during the pendency of the suit and in fact 
takes security for one year’s mesne profits from 
the defendant, who is in possession of the property 
in dispute, and whose possession lias been ^cog¬ 
nised bv a mutation order, it does not act without 

jurisdiction, but if its order is not essential for 

tlie ends of justice, it acts with material irregu¬ 
larity iu inventing a form of relief not expressly 

mentioned in the Code. _ , . . 

Section 115 of the Civil Procedure Code ought 
to receive rather a liberal than a narrow mterpre- 

Bai At rani v. Deepsing Baria, 33 Ind. Cas. 3 5 8 l 
ao B. 86 ; 17 Bom. L. R. 1097. relied upon. 

Therefore, where tf Subordinate Court has an 
express jurisdiction to pass au appealable order, but 
goes out of its way to invent a novel form ofproce- 
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dure, and consequently makes an order for which 
no appeal is provided in the Code, the High Court 
should consider whether the course adopted by the 
Subordinate Court was really necessary, and 
ought not to hold itself precluded from setting 
aside the order by taking a strict and narow 
view of the provisions of section 115, Civil Pro¬ 
cedure Code. 

If an order passed by a Subordinate Court 
under section 151, Civil Procedure Code, in 
exercise of its inherent power, is not open to re¬ 
vision under section 115, Civil Procedure Code, 
the High Court in dealing with such an order 
may exercise its own inherent power under section 
151 of the Code. 

Obiter. —Possession is pritna facie evidence of 
ownership, and an order of mutation is a deter¬ 
mination of the question which of the parties is 
entitled to possession. O Biiagwan Bakhsii 
Singh v. Surendra Bikram Singii, 10 O. I,. J. 20c,; 
(1924) A. I. R. (O.) 11 835 


---Si 115 , 0 . XXI, r. 89 — Refusal to accept 

deposit—Refusal to exercise jurisdiction — Revi¬ 
sion. 

A refusal to accept a deposit under O. 
XXI, r. 89, of the Civil Procedure Code tendered 
for the purpose of setting aside a sale is a 
refusal to exercise jurisdiction and a revision 
from such an order lies under section 115 of the 
Code. Pat Aulad AM v. Ai'DtH* IIamid,'( 1023) 
A. I. R. (Pat.) 490; 2 Pat. 715 102 

-s. 115 , 0 . XXI, r. 89 , 0 . XLVI r. 1 — 

Application to set aside sale — Appeal — Revision 
—Reference to High Court — Subordinate Com Is, 
duty of. 

Per Curiam :—( Wash. J . dissenting)—No re¬ 
vision lies against an order of the lower Appellate 
Court passed in appeal from an order of the Trial 
Court disposing of an application to set aside an 
execution sale under O. XXI, r. to of the 
Civil Procedure Code. 

A Subordinate Court is bound to follow a reported 
decision of the High Court to which it is subordi¬ 
nate in preference to the decisions of the other 
High Courts. 

l'er Walsh, /.— Subordinate Judges must not 
be too timorous in staling their doubts to the 
High Court in references under (>. XLVI 
r. 1 of the Civil Procedure Code, in order to have 
them cither removed or confirmed by final deci¬ 
sions of the. High Court. AY ad Ram ?. Scxm-r 
Singii, 21 A. L. j. 313; (H 1 - •> A - J - R - ( A: ) 3 / 

45 A -4 2 5 


» • 
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s. 115,0. XXIII r. 1 —Omen 
' ! • 


)• * 
■Disa\ H 




773 

'■on 


•J L "in :— 


1, 


to withdraw from suit 

Revision. . . . 

From an order on an application to wnburaw 

a suit with leave to bring a 1’n h one it the 1 

Court has applied its mind to P. 

whether sufficient cause und.r <>. X.vlil, 1 

the Civil Procedure Code is cstabbsL'd. no n 

to the High Court lies, whetle r die dec. 

right or wrong. 

Ratan I.al v. Muhammad Ha "-d■■’lan 7 . ", 

6 > Ind. Cas. 899; 19 A. J,. J. 17; - : i'. L. R. t A •) 


.t 

•11 

• ^ 

- 


403 and Jhunfiu Lai v. Bisheshar Das, 46 Ind. 
Cas. 71; 16 A. L. J. 495; 4 ° A- 612, followed. 

The High Court has power to revise an order 
such as the above if the lower Court lias 
failed to exercise a judicial discretion in passing 
it. A Nannhuv. Rosiian Singh ug 

-S- 115 , 0 XXXIII, r. 2 — Application for 

leave to sue as pauper—Schedule of immoveable 
property emitted—Rejection of application — 
Rev i si on, wh eihe r lies 

Order XXXIII, r. 2, of the Civil Procedure Code 
specifically requires that the schedule attached 
to an application for leave to sue as a pauper shall 
be both of moveable and immoveable property. 
Therefore, where an applicant not merely omits 
to mention an item of immoveable property in 
the'schedule but entirely fails to submit a list 
of such property, the application cannot be 
regarded as properly framed. 

Kupp-usawmy Aiyar v. Muthusamy Aiyar, 
27 Ind. Cas. Sox; (1915) M. W. X. 31; 1 I,. W. 10C8 
considered. 0 Siii-o Narayan Lae.i/. Munaqoa 
9 O. L. J. Cro; (1923) A. I. R. ( 0 .) 118 344 

-3- 115 , 0 XLVII, r- 7 — Review, refusal to 

gran! — Revision, whether lies. 

The granting of a review is a matter peculiarly 
within the discretion of the Judge who passed 
the decree; no other Judge can hear an applica¬ 
tion for review and if the Judge who tried the 
case refuses to grant a review, his order is by 
r. 7 of O. XLVII of the Civil Procedure Code 
expressly dec’ared not to be appealable; nor 
is an application for revision against such* order 
competent. 0 Jag Mohan Singii v. Mata 
15 A DAI., 9 O. L. J. 623; 11923) A. I. R. (O ) I 53 351 

-s. 115 , Sch. II, para. 16 — Arbitration 

— A ward—Den < e on award — Revision. 

It cannot l e ’aid down that in no possible case 
can n revision be entertained against a decree 
passed in accordance with an award, even if the 

1 roce lure of the lower Court has been altogether 
irregular and illegal. 

Ohulam Khan v. Muhammad Hassan, ?g C. 
1677 AC. \V. X T . 226; 29 I. A. 51; 12 M. j/. 

J. 7 7 : 4 r, ©m. I.. R. 161 ; 8 Sar. P. C. J. i 54 • 

2 s P- R. i«jo2 (P. C.), Msrali Visram v. 
Sheriff Dcvji. 12 Ind. Cas. 6S7 ; 36 B. 105; 

13 Bom. L. R. 1017 aud Dctana v. Kcdar 
Nath, 37 Ind. Cas. 400; 3 O. L. J. 583, relied 

on. 

Where, however, tlie Court has considered 
the objections to the award on the merits and 
has come to, what the applicant contends 
is, a wrong decision 11s to whether there has been 
any irregularity on the part of the arbitrator 
1 lie case docs conic within the provisions of section 
115 of the Civil Procedure Code aud no revision 

lies. 

Lut.iwan v. Lacliiya, 21 Ind. Cas. 989; 36 A. 
eg, 12 A. J,. J. 57 and Ajoelhya Prasad v. Badarul 
Unsain, -\ 1 Ind. Cas. 357; 39 A. 4S9; A 
L. J. 4-7, rA.M on. 

il is the 1 lear intention of the Legislature that 
r,1i ■< lions to an award on the ground of 
i u rabidity from any cause whatever should be 
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decided, by the Court which had made ✓the order 
of reference and by no other Court. 0 Sheo 
PALTaN V. SUKHDEO SlNGH, 26 O. C. 107; (192^) 

A. I. R. (O.) 235 401 

- ss. 122 , 123 , 0 . XLI, r. 1 —Patna High 

Court Rules, Chapter V 11 , r. 6— Appeal, second 

_ Copy of judgment of Trial Court net filed 

within limitation — Appeal, whether barred. 
Section 122 of the Civil Procedure Code 
gives power to the High Courts to make rules 
regulating their own procedure and the pro¬ 
cedure of the Civil Courts subordinate to 
their superintendence, and by such rules to 
annul, alter or add to all or any of the 
rules of the First Schedule to the Code. But 111 
order to have the effect of varying the rules con¬ 
tained in the First Schedule, the rules made under 
section 122 must first have been considered and 
submitted by a Rule Committee appointed under 

section 123 of the Code. 

Rule 6 of Chapter VII of the Patna High Court 

Rules requiring a copy of the judgment of the 
Trial Court to be filed along with the Memorandum 
of Appeal in a second appeal has not been made 
under section 122 of the Civil Procedure Code and 
has not, therefore, the effect of adding to r; 
1 of O. XU of the Code. 

A second appeal filed within limitation car.not 
be rejected as barred by limitation merely because 
a copy of the judgment of the Tiial Court was not 
filed within limitation, as required by r. 6 
of Chapter VII of the Patna High Court Rules. 

Narsingh Sahai v Sheo Prasad, 42 Ind. Cas. £55; 
40 A. ij 15 A. I*. J. 835 (F. B.), distinguished. 

Chunilal fethabhai v. Barot Dahyabhai 
Amulahh, 32 B. 14: 0 Bom. L. R. 1138. relied 

on. Pat Ramdko Singii v. Mukiian Singh, (1923) 

Pat. 19 230 


_s- 141 , 0 . IX. r. 9— Application to set 

aside ex parte decree — Dismissal * in default — 
Application for restoration, wheihen maintainable. 
Where an application to set aside an ex parte 
decree is dismissed for default, an application 
to set aside turh dismissal Iks under O. IX. r. 9, 
read with section 141. of the Civil Procedure 

Code. . , .... _ - ,, . , , 

Bhubaneswar Prasad Singh v. lilahdkan Lai, 

49 Ind. Cas. 617; 4 P. h. J. 1 351 (* 919 / Fat. 75 
(P. B.), Ramgulam Singh v. Sheo Deonarain 
Singh, ’51 Ind. Cas. 152; 4 P. h. J. 287, dissented 
from. 

Bepin Belt art Saha v. Abdul Barik, 35 Ind. 
Cas. 613; 44 C. 950; '-’i C. W. N. 30; 24 C. h. J. 
446, Gauri v. Hiuga, 59 Ind. Cas. 575; 23 O. C. 
349, Abdul Rahman Shall v. Shahana, 58 Ind. 
Cas! 748! 1 L. 3391 82 P. W. R. 1920; 1 1 ,. L. J. 
188. relied on. 0 JaMNAi*. Ramraji, 9 O. L. 
J. 027; 9 O. & A. I*. R. 32; (1923) A. I. R. (OO14O 


-S. 145, object of—"Personallymeaning 

of—Liability of surety, whether limited — 

Security, how enforced. 

The object of section 1 45, Civil Procedure Code, 
is to provide that where a person has become 
liable as a surety for the performance of a decree 


or for the restitution of any property taken in 
execution of a decree or for the payment of any 
money orfot the fulfilment of any condition 
imposed in any suit or proceeding the party for 
whose benefit the security has been given may 
enforce the security by executing the decree or 
order against the surety »n the same manner 
as if the surety has been a party to the decree 
or order and was directed by the decree or order 
to perform the obligation undertakenbyhim. 

The word ** personally ” in section 145 of the 
Civil Procedure Code does not limit the enforce¬ 
ment of the securityto a personal liability of the 
surety. 

A security bond executed in favour of a Court 
for the performance of a decree can be enforced 
by the Court in the same way as a decree. A 
Bf.ti Maiiai.akasiimi Bai i». Bad an F inch, 21 A. 
h. J. 604; 45 A. 649 927 


-s. 149— Extension of time for payment of 

Coit/t-fees — Application for leave to sue . in 
forma pauperis, withdrawal of — Court-fees paid 
after limitation—Discretion of Court. 

Plaintiff applied for leave to sue in forma 
pauperis. A similar application made by him in 
another suit had already been rejected. He sub¬ 
sequently applied to withdraw his application 
and paid in the requ site Court-fee on the plaint 
after the <. xpiry of the period of limitatioi for 
the suit and prayed that time may be extended 
under section i49of the Civil Procedure Code: 

Held, (1) that the application made by the 
plaintiff ior leave to sue in forma pauperis after 
the reject on of a similar application in another 
suit was fraudulent ; 

(2) that, therefore, this was not a fit case for the 
exercise of the discretion vested in the Court 
under section 149 of the Civil Procedure Code. 

Stunt Skinner v. Orde, 2 A. 241 atp. 249; 4 C. 
I,. R. 331; 0 I. A.126; 4 Sar. P. C. J.31, 3 Sutli. 
P. C.J.027, 1 Ind. Pec. <x. s) 685 (P. C.), dis¬ 
tinguished. R Sook Bai, v. Dai, Chand, i R. 196; 
(1923) A. I. R. (R.) 25G 835 

_ s . 149 . 0 . VII. r. 11 — Plaint filed on 

insufficient Court-fee—Balance made good after 
expiry of limitation, but within tune fixed 
by Court—Suit, whether time-barred. 

A suit filed within limitation but 011 an.in¬ 
sufficiently stamped paper, is not barred by time 
if the deficiency is made good within the time 
allowed by the Court even though limitation 
has in the meantime expired. 

Jainti Prasad v. Bcchu Singh, 15 A. 05; A. 
W. N. (1S93) 29; 7 Ind. Dec. (N. s.) 75 *, dissented 

h °Guya Loan Office Limited v. Awadh Behari 

Lai, 37 Ind. Cas. 507; 1 P. L. J. 4 ?°: 3 p - L 
followed. A Ram Dial v. Snm bJNCH, 21 A. L. J. 
387; 45 A. 518; (1923) A. I. R- ( A 0 53 8 258 


-s. 149.0. XLI, r. 3 — Appeal—Court-fee, . 

deficiency in—Rejection of appeal—Procedure 
—Extension of time—Discretion, exercise oj— 
Interference by Appellate Court. . 

The powers of an Appellate Court to reject 
a Memorandum of Appeal arc set out in O. XIA. 
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r. 3 of the Civil Procedure Code. It lias no power 
toreject an appeal on the ground- that it is in¬ 
sufficiently stamped. 

Under section 140 of the Civil Procedure Co.de 
a power is reserved to a Court in the matter of 
granting time for the making up of deficiencies 
in Court-fees, and where such discretion has been 
exercised, it will not be interfered with on appeal. 

Where, however, the Court has not exercised 
any discretion in the matter at all, the Appellate 
Court will be justified in making an order of re¬ 
mand for the purpose. A Jai Singh Gir v. Sita 
Ram Singh, 21 A. U. J. 333; (19-23) A. I. R. (A.) 
349 757 


-ss. 151, 152 —Mortgage suit—Accidental 

omission of item of mortgaged properly from 
plaint and decree—■Amendment of decree —■ 
Power of Court. 

In a mortgage-deed drawn up under the direction 
of the mortgagor there was an accidental omission 
in describing one item of the mortgaged property. 
The' omission was perpetuated in the plaint 
in a suit brought by the mortgagee on the mort¬ 
gage-deed and was continued in the decree. Subse¬ 
quently, at the instance of the decree-holder, the 
Court amended the decree so as to include the 
item which had been omitted: 

Held, that the case was one of "an error arising 
in the decree from an accidental omission ” within 
the meaning of section 152 of the Civil Procedure 
Code, and the Court had inherent power to make 
the amendment. 

Main boob Begum Sahiba v. Lai Begum Sahiba, 
62 lud. Cas. 652; 4 L. W. 445, Somasundaram 

Chettyar v. Rama Krishna Kadir Velasami 
Naicker, 22 lud. Cas. 774; (1914) M. W. N. 107; 
15 jtf. I/. T. 102, relied on. 

Jivan Sahai v. Kalyan Mai, A. W. N. (1906) 
220, Ahmed v. Shaik Essa, 17 B. C57; 9 lud. Dec. 
(N. s.) 431 and Lakho Bill v. Salamat AH, 20 A. 
337; A. W. N. (1898) 59; 9 lud. Dec. (n. s.) 57O, 
distinguisned. R Mavnc Chit II.yun'O v. N. A. 
R. M. c HETTY 1020 

-ss. 151.152. 0. XX. r. 3 — Inherent power 

of Court — Power to re-call order passed by 
predecessor — Judgments, sanctity of. 

Section 151 of the Civil Procedure Code gives 
no power whatever, to a Judge to re-call an order 
passed by his predecessor-iu-oilice. He is 
entitled to correct clerical or arithmetical 
mistakes in the judgment or errors arsising 
from any accidental slip or omission and he 
is also entitled to review a judgment if 
there are grounds lor review, but olheiwisc 
he is not entitled to touch that judgment in any 
way. Pat BisiucshwaR Pkatai* Nakayan Saiii 
Asaufi Singh 110 

- S. 151. 0. XLI. l\ 23— Remand, -when can 

■ be made. 

Although under r. 2 *, of <>. -\J.l of the Civil 
Procedure Code a remand can only be made on 
the grounds set forth therein, an Appellate Court 
is not confined to those grounds, ami has 
inherent power to remand a case lor a fresh trial 
on any other ground, if in the interests of justice, 
it considers it necessary to do so. Various cir- 
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cumstances may arise under which an Appellate 
Court may not be able to decide a case completely 
and a remand may become necessary in the 
interests of justice. 

Abdul Karim Abu Ahmed Khan Ghaznavi v. 
Allahabad Bank, Limited, 41 Ind. Cas. 598; 44 C. 
929 (F.B.); 21 C.W.N. 877; 26 C.L.J. 49, relied on. 
L Umri v. Siiau Muhammad, 5 h. h j, 269 497 

S. 151 , 0 . XLVII, r. 1 —Review of judg¬ 


ment before decree signed—Inherent power of 
Court; See Contract Act, s. 69 416 

s. 152 —Amendment of decree — Court, 


power of. 

A Courthas no power to amend a decree passed 
by itself, apart from the rectification of a clerical 
error, etc., and if a Court directs an amendment 
which varies the operative part of the decree it 
exercises a jurisdiction which is not vested in 
it by law and its action is open to revision under 
section usof the Civil Procedure Code. C 
Habiuuu,ah r. Goi.aAsmoter Khatun, 37 C L. J. 
395 ; ±1 C. W. N. 7--0; (1923) A.I. R. (C.) 612 575 

s. 152 Redemption suit—Memorandum 
about surplus profits—Failure to calculate profits 

up to date of possession — Decree—Appeal _ 

Mistake, whether can be rectified. 

A decree was passed giving the right of redemp¬ 
tion to the mortgagor and stating that Rs. 3 812 
were the surplus profits in the hands of the mort¬ 
gagee. For arriving at this figure calculation had 
only been made up to the 25th June 1920. Pos¬ 
session was given on the 2nd February’ 1922 
When the preliminary decree was passed on the 
iSth November 1921 the Judge noted in the order 
sheet that when the decree is prepared the account 
will be made unto date. This note was how¬ 
ever, overlooked and the profits were fixed at 
Rs. 3.812 only: 

Held, that the failure to calculate surplus pro¬ 
fits from the 25th June 1920 to 2nd February 
1922 was a mistake, error or omission within the 
meaning of section 152, Civil Procedure Code and 
could be rectified even during the pendency of 

an appeal against the decree. A Bishun Nakayan 
v. Bidi Ramji 


— s. 153 , 0 . VI, r. 17 —Limitation Act (IX 

of 1908), s. 14 Amendment of plaint—Discre¬ 
tion of Court--Amendment, effect of—Excision 
ol lime spent in previous suit—Same cause of 
action—Good faith. J 

An amendment of a plaint relates back to the 
dale of the original institution of the suit provided 

there was nothing illegal about it Provided 

Section 153 and O. VI. r. i 7 of the Civil Proce- 
dure Code do not put any express restriction on 
t ,e discretion or the Court to allow an amendment 
altering the entire character of the suit 

-the plaintiff brought a suit in Court A ou an 
account alleged to have been taken respecting „ 
dissolved parternersliip between hirnse/aiulthe 

Sen h t n “I 

disi, ■ my tin- Slid, however, it returned the plaint 
to t ",Mc the pi.tint,11, after amending the suit 
lilt., one lor taking an account of the dissolved 
partnership, to present tire plaint in Court B 
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which alone was competent to try a suit of that 
description. The plaintiff, however, presented 
the plaint in Court B without any amendment, 
with the result that it was again returned, the 
Court holding that on the face of it, the suit was 
triable by Court A. The plaint was now pre¬ 
sented back in Court A, which again returned it 
for proper presentation, after allowing it to be 
amended into a suit for an account and a share 
of the dissolved partnership. The plaint as 
amended was now finely presented in Court B, 
but by this time the suit was time-barred, and 
the Court dismissed it after holding that the 
delay could not be condoned under section 14 of 
the limitation Act. O11 appeal: 

Held, (1) that in granting the amendment 
the Court A exercised its discretion in a judicial 
manner and that, as an amendment relates back 
to the time of the institution of the suit, the suit 
ultimately instituted in Court B was, for the 
purpose of section 14 of the Limitation Act, not 
only to be considered to be founded on the same 
cause of action as the suit at first instituted in 
Court A, but was in fact the same suit; 

(2) that, however, as the plaintiff deliberately 
left the plaint unamended for a long time after 
the decision in Court A as to 110 account having 
been taken of the dissolved partnership, it 
could not be said that lie was prosecuting the suit 
in ‘‘good faith ” to enable him to take advantage 
of that section, and that the suit was rightly dis¬ 
missed. N SlIISONAUrWAX l'. RAMPKASAD, (192.$) 

A. I. R. (N.) 241; (1924) A. I. R (A.) 17 317 


-0. V, rr. 17. 19, 21 —Service of summons 

—Summons affixed to door of deft ndant's house 
— Presumption — Temporary absence—Summons 
sent for service to another Court—Certificate of 
service. 

Where service of summons is effected on a 
defendant the very first time by affixing a copy 
of the summons to the door of his house, there 
can be no presumption that he had notice of the 
case or of the date fixed for the hearing. 

Where a person is merely temporarily absent 
from his house when the process-server calls it 
cannot be said that he cannot be found within 
the meaning of r. 17 of O.Vofthe Civil l’roceduie 


Code. 

Where a summons is sent for service to a Court 
under O. V, r. 21 of the Civil Procedure Code, 
it is the duty of such Court, alter proper enquiry, 
to certify whether service has been sufficient 
or not. A certificate of the sufficiency of service 
recorded by the muusarim oi the Court is neither 
legal nor of value. 0 Mathura Bingii i>. 
Siii-.o Mohan Prasad, y O & A. L. R. -| 37: IO () . 

h. J. 337 . 793 

- 0 - VI— Pleadings — Particulars — Courts, 

duty of — Procedure — Proud, proof uj. 

Courts should be watchful to see that in 
all cases the parties have pleaded their 
cases so plainly, fully and clearly that each side 
knows the nature of the case which has t«> be met. 
This rule is of general application. 

A defendant is entitled, before deliveiing his 
written statement, to have an older that the p aint* 


ilf shall deliver to him a pleading in compliance 
with the provisions of O. VI of Civil Procedure 
Code. Equally, a paintiff is entitled, before 
being called to take any further step in the 
action, to have proper particulars of the defend¬ 
ants’written statement. If the Judge is of opinion 
that a groundless application is made to him, the 
party putting in the application should he ordered 
to pay costs. 

A Couit should, when ordering particu¬ 
lars to be given, order the party in de¬ 
fault to pay a specified sum of costs to the other 
side for the costs occasioned by the application, 
such payment to be made on or before the de¬ 
livery of the particulars. If the order is disobeyed 
and the plaintiff is in default, he should have his 
action stayed; and if the defendant is in default 
his defence should be struck out. 

Particulars having been furnished, the Judge 
should be careful at the trial to exclude all evi¬ 
dence which is not fairly covered by the original 
pleading and the paiticulcis. • 

To prove a case of fraud, it must be proved 
that representations were made which were false 
to the knowledge of the party making them or 
were such that the party making them could 
have no reasonable belief that they were true, 
that they were made for purpose of being 
acted upon and believed, that they were believed 
anil aeled upon and caused the actual damage 
for which the relief is claimed. A Gauri 
Shankar r. Manki Kun\var,2I A. I<. J. 57 L 45 
A 024; (192 ( ) A. I. R. (A.) 17 466 


_0- VI. r. 4 — Fraud—Suit by minor to 

set aside compromise — Pleadings — Particulars — 
Burden of proof. 

If it is sought to set aside a decree on the ground 
of fraud, the allegation of fraud must be clear, 

definite and specific. 

Honda Kumar Howladar v. Ram 

Howladar . 23 Ind. Cas. 337 : 41 c * 990] 18 C. W* 

N. 63 1; 19 C. L. J. 457 . relied on. 

There is no warrant for the proposition that 11 a 
minor on coining of age comes forward to challenge 
a decree passed against him 011 the basis of a com¬ 
promise, even though lie does not allege in what 
wav the compromise was invalid, the burden is 
immediately thrown upon the opposite party 
of establishing that sanction to the compromise 
was duly given and that all the proceedings in 
the suit in which the decree was passed were 


Partab Singh v. Bhaluti Singh, -i C ^’ 

3; 35 A. 487: 17 C. W. N. 1163; (1913) M.W . N. 

;s; 14 hi. L. T 299; 25 hi. L. J- 492; « A. L- J. 

11 ‘ 16 O. C. 247; 13 C. L. J. 384: 15 Bom. L. R- 
oi; 40 I. A. 132 (P. C-), Ganesha Row v. Tulfa 

am Row, 19 Ind. Cas 515: f ^ *7 
. 765; u A. L. J. 589; 18 C. L. J- 1. 15 

K. 626; 14 hi. L. T. 1; (1913) hi- W. N. 575 ; 
M. L. J. 130; 40 I. A. 132 (1 ■ C.) and Badt 
ad v. Copal Behari Lai , 50 }ud. Cas 75 * 

A. 333; 17 A. L. J. 7 89.^ distinguished A 

vdua Kkjsiiun S11UKUI, r- Bokii Lax, SHUKJij 
A. L. j. 48b; (1923) A. I. R. (A.) 56b 984 
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—- 0 . VH, r. 1 (e) — Pleadings — Plaint — 

Ownership relied upon in plaint — Particulars. 

: Ownership is a mixed question of law and fait 

and a plaintiff who relies on ownership should 
*- set forth in the plaint facts justifying the asscr- 
. ; fcion of ownership, as required hv clause (e) of 
■ X. i of O. VII of the Civil Procedure Code. 

0 KHAUtuttAH Shah v. Ewaz Aw, 26 O. C. 128; 
- (1923) A k I. R. (O.) 214 390 

--- 0 - VH, r. 11 , 0 . IX, r. 9 —Dismissal of 

suit for default — Restoration—Illness of brother, 
whether sufficient cause. 

Plaintiff’s suit was dismissed for default of 

• appearance under O. IX, r. 8, Civil Procedure 
Code. In an application under r. 9 of that 
Order he asked for restoration of the case alleg¬ 
ing the illness of his brother as the reason for his 
non-appearance on the day fixed for the heaving 

' of the suit: 

Held, that there was no sufficient cause for 
the plaintiff's non-appearance when the suit was 
called on for hearing, or for the restoration of the 
ease. Pat Rambhanjan Singh v. PashupaT Pat, 
2 Pat. 784 847 

-— 0 . IX, r. 6— Defendant, absence of — 

Application for adjournment by Pleader, refusal 
of—Pleader retiring from case — Proceedings, 
whether ex parte— Medieal certificate not believed 

• by Court — Procedure. 

On the date fixed for the hearing of a suit de¬ 
fendant was absent and his Counsel applied for 
an adjournment which was refused. Counsel 
. thereupon retired from the case. Plaintiff's evi¬ 
dence was then recordedand the suit was decreed 
but the decree stated that the suit had been heard 
c in the presence of Counsel for both parties : 

Held, (1) that the decree actually passed was 
, not an ex parte decree ; 

(2) that from the moment when the applica- 
‘ tiou for adjournment was refused the defendant 

• should have been treated as both absent and un¬ 
represented and the subsequent proceedings 
should have been ex parte. 

If a Court sees good reason to distrust a medical 
. certificate tendered on behalf of a party, its 
l proper course is to summon the Doctor, or 
Medical Officer who gave the certificate, 
and to insist upon his attendance. But it is not 
fair to peualise a party on mere suspicion engender¬ 
ed in the mind of the Court by the fact that a num¬ 
ber of certiorates have been tendered in support 
of successive applications for adjournment. 
A Krishna Dass v. Ram UCRAii Singii, 21 A. I„. 
J. 500; (1923) A. 1 . R. (A.) 5-1 9 845 

- 0 . IX. r. 9 . scope of—Cause of action 

—Suit to eject defendant as tenant—Subsequent 
suit for possession, whether barred. 

Order IX, r. 9 of the Civil Procedure Code does 
not preclude a plaintiff, after his suit has been 
• dismissed on one cause of action, from bringing 
another suit on another cause of action. The 
•rule is confined to those cases only where a second 
suit is brought for the same object and on the 
. same cause of action as the suit, which was dis¬ 
missed. Thus, on the failure of a suit for 
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ejectment in which the cause of action was 
the refusal of the defendant to vacate after he 
had been served with notice of ejectment, a sub¬ 
sequent suit for possession of the same property 
based on a denial of title would not be barred. 

Haji Khan v. Baldco Das. 24 A. 90; A. W. N. 
(1901) 188. distinguished. A Baekishan v. 
Raghubar Dayal. 45 A. 81; (1923) A. I. R. (A.) 

419 991 

-0. IX. r. 9 , 0 . XVII. rr ?, 3 —Pleader 

instructed only to apply jor adjournment — Dis¬ 
missal of suit, nature oj — Restoration, application 
for, whether maintainable. 

On the date of hearing of a suit the Pleader for 
the plaiutiff put in an application for adjournment 
which was rejected. The Pleader had no furiher 
instructions. The Court thereupon dismissed the 
suit under O. XVII, r. 3 of the Civil Procedure 
Code, “for want of evidence": 

I-leld, (1) that the Pleader for the plaintiff 
having no instructions beyond applying for an 
adjournment there was no appearance on behalf 
of the plaintiff at the hearing and the dismissal of 
the suit was, therefore, under O. XVII, r. 2 of the 
Civil Procedure Code; 

(2) that an application under O. IX, r. 9 of the 
Civil Procedure Code for restoration of the suit 
was, therefore, maintainable. Pat Shaii Muham¬ 
mad Maudood i-. Rameshwar Singh Bahadur, 

1 P. L. R. 281; (1923) A. I. R. (Pat ) 530 693 

-0 IX. r 13. 0 XLIILrr. 1 (c). 2—Ex 

parte decree, setting aside of — Order demanding 
deposit of large decretal amount, whether equit¬ 
able. 

Au order granting a re-hearing of a suit decreed 
ex parte on condition of the applicant's depositing 
security to the large amount of Rs. 7.000, the 
sum decreed, is hard and cannot be upheld in 
equity. 0 Indar Singh v. Gurdayau Singh 

86 

- 0 . XI, r. 9 . scope of — Bengal Tenancy 

Act ( V 111 of 18831,5. 138— Application for 
assessment of rent dismissed in default — Sub¬ 
sequent suit for compensation for occupation of 
land and for determination of annual rental, 
whether barred. 

Order IX, r. 9, of the Civil Procedure Code ap¬ 
plies only to the case of suits. 

An application under section 158 of the Bengal 
Tenancy Act, for assessment of rent having been 
dismissed for default under O. IX, r. 9, Civil Pro¬ 
cedure Code, the landlord instituted a 
suit for compensation for occupation of the same 
land by the same tenants, and for determination 
of the amount of annua) reut payable by the 
tenants: 

Held, that, in so far as the matters under appeal 
concerned merely an application under section 15S 
of tlu* Bengal Tenancy Act, they could not be 
regarded as a suit within the meaning o? O. IX, 
v o Civil Procedure Code, and that the claim lor 
determination of the amount of tlu* annual n i:t 
payable by the tenants was not barred. p:*t 
Janki Ray v. K Ah an and Singh 2 Pat. it,.:; 
(1923) A. I. R. (Pat.) 3 8 i; 4 P. I ( . T. 705 
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-0- XVI, r. 1 —Witnesses served , failure of, 

to attend — A djournment. 

Where the witnesses of a party have been duly 
served but fail to appear an adjournment should 
be "ranted for re-summoning the witnesses. 
A Ciiaturbiiuj v . Gobind Ram, 21 A. L,. J. 348; 

. 45 A 407 571 

-- 0 . XXI, r. 15 — Execution of decree — 

Decree for costs in favour of several plaintiffs 
—Satisfaction by some decree-holders, validity 
of — Execution — Procedure — Court, discretion of. 

A decree for costs in favour of several plaintiffs 
operates as a simple money-decree jointly in 
favour of all the plaintiffs, and can only be 
executed by all the decree-holders jointly, or by 
some only of the decree-holders subject to the 
provisions of O. XXI, r. 15 of the Civil Procedure 
Code. No one of the decree-holders is entitled 
to grant full discharge of the decree out of Court, 
or to certify to the Court complete satisfaction of 
tlie decree, without the concurrence of all the 
decree-holders. 

A wide discretion is conferred upon the Execu¬ 
tion Court by O. XXI, r. 15 of the Civil 
Procedure Code and so long as it insists upon 
payment of the entire amount of the decree by 
the judgment-debtor, it has authority to make 
such adjustment of the rights of the decree- 
holders inter se as it may think equitable and 
proper; and for this purpose, without going 
behind the decree, or entering into any ques¬ 
tion, which if it was to be litigated at all 
between the plaintiffs should have been ad¬ 
judicated upon prior to the passing of the decree 
and not after, it is entitled to examine the plead¬ 
ing and to inform itself as to the precise position 
of the plaintiffs as they came into Court. A 
Umkao Bi;g d. Mukiitar BKG, 21 A. L- J. 3 ° 8 ; 45 
A 401; (1923) A. I. R. (A.) 494 687 

- 0 . XXI, r- 17 , 0 - XXXIV r 14 , scope of— 

Mortgage suit — Compromise decree—Decree 
directing execution against properties of judg¬ 
ment-debtor in certain order — Decree-holder 
whether can bring mortgaged properties to sale 
—Execution petition—Prayer for sale of im¬ 
moveable property in case of moveable property 
proving insufficient—Alternative prayer , ivheiher 
constitutes amendment of petition. 

The class of case contemplated in (). XXXIV, 
r. 14, of the Civil Procedure Code appears to be 
that class of case in which a suit is brought upon 
the covenant to re-pay contained in a mortgage 
deed or upon the debt arising out of that covenant 
or in respect of some other obligation arising out 
of tlie mortgage and not to a suit which is 
brought in order to enforce a sale of the mort- 
gaged properties. 

Where a mortgagee has obtained a decree 
against the mortgagor not in the form of a mort¬ 
gage-decree but merely in the form of a personal 
decree, the mortgaged properties cannot be allowed 
to be sold in execution of such a decree until there 
is another decree directing the enforcement 
of the charge against the {mortgaged properties. 


In a mortgage suit a [compromise decree was 
passed directing that the judgment-debtor should 
pay the decretal amount by certain instalments 
and in case of failnre to pay three consecutive ins¬ 
talments, execution for the amount due should issue 
against the other properties of the judgment- 
debtor and in the event of the amount not being 
realised in that manner against the mortgaged 
properties. Default having taken place, the decree- 
holder applied for execution against the properties 
referred to in the compromise decree in the order 
in which they became liable. There being no move¬ 
able properties of the judgment-debtor, the 
decree-holder applied for attachment and sale 
of the mortgaged properties ; 

Held, (1) that the decree was nothing more than 
a decree for the payment of money in satisfac¬ 
tion of a claim arising under the mortgage ; 

(2) that inasmuch as the decree itself provided! 
in the event of default and in the event of the 
other property of the judgment-debtor proving 
insufficient, for a sale of the mortgaged property 
itself, it was not necessary for the decree-holder 
to bring another suit asking again for the 
sale of the property merely because the other 
remedy given under the decree had proved 

infructuous; _ 

(3) that the application to be allowed to proceed 

against the mortgage properties came directly 
within the execution petition itself, and it re¬ 
quired no amendment of the execution petition 
to enable the Court to proceed against those 
properties. Pat Cuaurasi Mahsarick v. Bhagan 
Sahu, (1923) Pat. 209; 2 Pat. 787; (1924) A. I. R. * 
(Pat ) 20 1*9 

- 0 . XXI, r. 22 —Notice to judgment-debtor 9 

when necessary. 


The notice mentioned in O. XXI, r. 22 of 
the Civil Procedure Code is only required to 
be issued where the application for execution 
is more than one year after the date of the decree. 
Pat B ai,diso Singh r. Meghu Singh, (19*9) 
Pat. 386 202 

- 0 . XXI, r. 35 {2)—Execution of decree — 

Symbolical possession — Warrant, copy of, not 
affixed on property, effect of. 

The failure to affix a copy of the warrant on 
property of which formal possession is to be 
delivered as required by t. 35 (2) of O. XXI 
of the Civil Procedure Code is a material defect 
and renders tbt delivery of foimal possession 
uneffectual. 

Where the law lays down a definite procedure 
for the delivery of possession which is purely 
symbolical, that procedure must be strictly follow¬ 
ed and any om ssion therein must be regarded 

as material. . _ 

Khub Ram v. Surat, 39 lad. 753 > 20 x 
R 1917:26 P. I,. R. 1917:22 w - R - 
followed. L Nid. i Ram v. Parsa Ram, (1923) 
A. 1 . R. (L.) 693 1 

- 0 - XXI, r. 58 — Objection to attachment 

by previous transferee from judgment-debtor 
Auction-sale — Jurisdiction, determination of. 
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A Court has no jurisdiction to try a claim 
Under O. XXI, r. 58, of the Civil Procedure 
Code to property attached in execution of a decree, 
after the sale of that property, even though the 
claim was registered before the sale was held, 
as the sale ipso facto determ nes the attachment,' 
and thereafter the Court is functus officio. 

Gopal Chandra Mukerji v. Notohar Kundu, 15 
I nd. C as. 53; 16 C. W. N. 1029, followed. Pat 
Puirup Deo Kuer v. Ramcharitar Barhi 4P 
^T .544 ’ 87 

- 0. XXI, r. 58 —Objection to attachment 

on ground of alleged sale—Sale found to be not 
genuine—Objection disallowed — Revision, whether 
competent . 

Certain house property having been attached 
n execution of a decree, an objection was filed 
that the property had been purchased by the 
objector long before the passing of the decree 
xn execution of which it was attached. The Court 
having found that the bona fidcs of the alleged sale 
were doubtful and that the judgment-debtor was 
still in possession disallowed the objection. The 
objector put in an application for revision of the 
order : 

Held, that there was no reason for iuterferring 
in revision with the order. 0 Shyam Eap v . 
Radhe Shyam, 10 O. E. J. » 39 ;(r 923 ) A. I. R. (O.) 
208 546 


-0. XXI, rr. 66, 89 —Execution of decree — 

Sale proclamxtion — Objection—Sale held before 
objection disposed of—Application to set aside 
sale on payment of decretal amount. 

An execution sale was held while an objection 
to the amount stated in the sale proclamation 
was on the file of the Execution Court and un¬ 
disposed of and the judgment-debtors were allow¬ 
ed to use the provisions of O. XXI, r. 89 of the 
Civil Procedure Code; under protest subject to 
an adjudication after the sale had been held as 
to the amount for the recovery of which the sale 
ought really to have been ordered: 

Held, that the procedure adopted by the Exe¬ 
cution Court was irregular. A Durr Prasad 
Singh y.SR! Narain,2i a. E. J. 34°; (1923) A. I. 
R. (A.) 503 557 


—-- 0 . XXI, r. 93 , scope of — Interests affected 

by the sale, meaning of— Auction-purchaser, 
whether can take benefit of rule. 

The expression “interests affected by the sale" 
in r. 90 of O. XXI ( Civil Procedure Code, means 
interests in the property existing before the sale 
and which have been adversely affected thereby. 

Rule 90 does not cover an interest which has 
been created by the sale itself. 

Bhaviriseti Gopala Krishnayya v. Pakanati 
Pedda Sanjeeva Reddy, 55 Ind. Cas. ^31; u j. 

W. 1 84; (i 92o) M. W.N. 152: 38 M.X. J. 22^ 
dissented from. 

0 . XXI,r.9o, Civil Procedure Code, is designed 
for the relief of the decree-holder and judgm *nt- 
debtor so tar as material irregularity and' fraud 
are concerned. The auction-purchaser cannot. 


Civil Procedure Code— 1908 —contd. ' • 

f , raud -, take benefit of that rule. 
He must apply under rule 91. 

She °G°bind Singh v. Dhanukdhari Singh 21 
Ind. Cas. 774; 19 C. W. N. 1291 and Birj Mohun 

V ‘ R “* Umrl Nzth Chowdhry, 20 C. 8* 
(n s ) A d ( X p r w S ti r ' P a C ' 245; 10 Ind - Dec - 

Ch\tt/rt ( t J i°J lowed XT Pat Kart, K Chandra 
v-hatterji t>. Nagend ra Nath Roy, 5 p. e. T. 4 i 

, r - —Auction sale set aside— 

Refund °f purchase-money-Sale confirmed on 

appea 1 —Purchaser, whether bound to re-deposit 
purchase-money. .. r ? 

In execution of a money-decree against one 
S who claimed to be the Mahant of an Asthal 
the decree-holder had the properties appertain- 
mg to the Asthal sold. 5 . applied to have the sale 
set aside and the application was a bowed The 
auction-purchasers thereupon applied for a refund 
of the purchase-money and were allowed to with¬ 
draw it on the condition that they would re-deposit 
the amount in case the order was set aside on 
appeal The High Court allowed the appeal 
and confi med the sale. The auction-purchaser! 
having then been ordered to re-deposit the pur: 
chase-money filed a suit for a declaration that 
they were not liable to do so : 

Held, (1) that S. had a good title to convey 
the properties and. therefore, the properties could 
be seized in execution of a decree which was 
properly obtained against 5. ; - 

vJ,vi tl l e I M aiatiffs had a good and 

valid title to the properties by the purchase 

made by them and were not entitled P fo have 
a declaration that they were not liable to de¬ 
posit the purchase-money in Court 

Quaere .—It is very doubtful whether a suit 

lies for a declaration that the auction-purchasers 

todc P° sit P ur chase-money Se [u 
Court. Pat Keoar Nath v. Jagar Nath Das 
1 1 • K 73 70V 

"7~ ^ rr ' 3’ — L xecittion of decree — 

Death of judgment-debtor— Abatement 

Rules * and 4 of O. XXII of the Civil Proce¬ 
dure Code have no application to execution pro¬ 
ceeding by virtue of the provisions of rule 12 of 
the Order. L Mir Kiian v. Siiarfu ^ I t t 
163: (1923) A. I. R. jE.) 560 * 5 v 

—— °- XXII rr. 3 . 4 , 12 . 0 . XXXIV rr 4 5— 

Mortgage su.t-Compromise decree-JWlimnmry 

and final decree-Death of plaintiff and d-ien) 

ant-Abatement-Execution P roccldtu\s. ' 

against^ mo!^a^decr^ 

that the plaintiff should get a decree for ITsuu ' 
very much less than that payabV nndrr M 
decree of the Trial Court, that the sad < C ' 
sliouhl be paid bv i.hr defendant \viVh „ t wo 
years, and that in default of payment wit hi,, ♦ 
years, the amount would be LuHsecl by sal oE 
the properties mentioned in the plahit ^ \ 
was passed in accordance with 1 this ag^ce-men? 

No payment was made by the defendnn. fi - 

the period of two j ears specified mil.- ,' V,t ua 

Alter l he expire of tlij,period tin plaintiffs 
for execution ot the decree. 
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the defendant and one of the plaintiffs had died 
and no application had been made, within limi¬ 
tation, to bring their legal representatives on 
the record. On the objection of the legal repre¬ 
sentatives of the defendant that the suit had 
abated: 

Held, (i) that the intention of thu parties, 
so far as it could be gathered from the compromise 
decree, was that in consideration of the decretal 
amount having been reduced and a longer period 
than six months allowed for payment, the de¬ 
fendant had waived the advantage of the rule 
of law requiring a preliminary decree to be made 
final before execution could be levied, and that 
immediately on the expiration of two years from 
the date of the decree, the plaintiffs would be 
competent to realise the moneys due to them by 
the sale of the properties mentioned in the 
plaint ; 

(2) that the compromise decree was not, there¬ 
fore, a preliminary decree which required to be made 
final, but had put an end to the suit; 

(3) that there being no suit pending after 
the compromise decree there could be no abate¬ 
ment by reason of the death of the defendant 
and of one of the plaintiffs; 

(4) that the provisions of O. XXII, rr. 3 and 

4 of the Civil Procedure Code were not applica¬ 
ble to execution proceedings aud no question 
o» abatement could, therefore, arise with res¬ 
pect to the plaintiffs' application for execu¬ 
tion. C Hv.mendra Lai* Singh Df.o v. Fakir 
Chandra Datta, 50 C. 650; 27 C. W. N. 621; 
(1923) A. I. R. (C.j 626 929 

-0. XXII rr. 3 , 9 , ( 2 )- 0 . XLUI. r. 1 (k)— 

Abatement of suit—Application for substitution 

mede after expiry of limitation, nature of— 

Order on application— Appeal, whether hes. 

Where 110 application is made within time to 
bring upon the record the representatives of a 
deceased plaintiff, the suit abates automatically 
and an application for substitution made there¬ 
after must necessarily be considered as an appli¬ 
cation under O. XXII, r. 9 (*0 of the Civil Pro¬ 
cedure Code, to set aside the abatement 

Lachmi Narain v. Muhammad Yusuf, 59 Ind. 
Cas. 003; 42 A. 540; 18 A. L. J. 688, Arm Sin eh 
v. Todar Mai, 49 Ind. Cas. 501; 22 I\ \\ . R. 1919 
and Chum Lai v. Kala Khan, 67 Ind. Cas. 596; 4 
I,. J 4 . J. 171; (19-12) A. I. R. (L.) 61; 3-1 P. W. R. 
1922, relied on. 

An order passed on such application is, there¬ 
fore, appealable under O. XLIII, r. 1 (k) of the 
Civil Procedure Cod'*. L Badlu v. Naraini 17 

—- 0 . XXD, r. 4 — Appeal—Death of respond¬ 

ent — Case remanded In ignorance — Procedure. 

A suit was decreed by the Trial Court but was 
dismissed on appeal by the District Judge. 
During the pendency of a second appeal 
preferred by the plaintiff, one of the de- 
feudants-respondents died and no application 
was made to bring his legal representatives on the 
record. The High Court heard the appeal in 
ignorance of this fact and, accepting the appeal, 


remanded the case to the District Judge for re- 
decision. When the latter proceeded to decide 
the case he was informed that one of the defend¬ 
ants had died. He, consequently, declined to 
hear the appeal and decided that the decree 
passed by him on the previous occasion stood 
in its entirety : . 

Held, (1) that the fact of the death of one of 
the respondents had not destroyed the jurisdic¬ 
tion of the High Court; 

(2) that the District Judge should not have 
regarded the order of the High Court as if it were 
null and void and should have reported the matter 
to that Court for proper action under the circum¬ 
stances ; 

(3) that the order of the District Judge must 

be set aside and the case must be re-calle£ to the 
High Court and placed before the Bench which 
disposed of it on the previous occasion for orders. 
C Abdul Aziz v. Lakhmi Chandra, 37 C. L. J. 
494; (1923) A. I. R. (C.) 676 645 

- 0 - XXII, r- 4 —Death of defendant during 

pendency of suit—Legal representatives not sub-, 
stituted—Decree against dectased defendant , 

legality of. , 

It is illegal for a Court to continue to hear a suit 
against a dead person whose death has been brought 
to its notice and to pass a decree against such 
person in the absence of his legal representative 
being brought on the record. Jj Debi PaRSHaD 

v. BhaCo, 5 L. It. J. 187 682 


- 0 XXII, r. 4 —Partition suit—Appeal 

—Death of one of several respondents— Abate¬ 
ment, extent of. 

During the pendency of an appeal by the plaint¬ 
iffs in a suit for partition of land which was alleged 

to be in the joint possession of the parties, one of 
the defendants-respondents died and his legal 
representatives were not brought on the record: 

Held, that the legal representatives of the 
deceased respondent were necessary parties to 
the appeal and as the appeal could not be heard 
in their absence it had abated in toto. 

Jumna v. Sarjit, 52 Ind. Cas. 510; 67 P. R. 
1919; 90 P. L. R. 1919, relied on. 

Lakhmichand Rewachand v. Kachubhai Gu- 
l ale hand, 11 Ind. Cas. 559 ; 35 B - ? 39 I [3 Bom. 
L. R. 517, Chandarsavg Versabhatv. Khxmabhai 
Raghabhai, 22 B. 718; 11 Ind. Dec. (N. S.) 1061, 
Toy Gobind Laha v. Monmotha Nath Bancrjee, 
33 C. 580, Hem Kunwar v. Atnba Prasad, 22 

a. 430; a. w. n. (1900) 136; 9 i» d * 

1324 , Sai Fully. Adesang Pahadsang, 26 B. 203. 
3 Bom. I,. R. 736, Alla Bakhsh v. Madho Ram, 
23 A. 22; A. W. N. (1900) 183. Ranga,Srinivasa 
Chari v. Gnanapruhasa Mudahar, 30 M- 6 7 . 2 
L.T. 36. and Mehdi Husain v.Sughra Begam, 25 

A. 206; A. W. N. (1903) 15. dlst „ ln £ U, T Sll p d ' t o 5 ‘ 
MazanNyein V. MAUNG Kyaw Zan, i R. ISO, 

{1923) A. I. R. (R ) 258 , 

—- 0 . XXn. rr. 4 , 11 —Joint decree appeal 

against — Some decree-holders not made party,, 

me'rc°a joint decree has been give? inborn 
of certain persons and the appellant fails to make 
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; some of them respondents, the appeal will fail 
not only against the persons not impleded, hut 
as against all the decree-holders. 

Tej Narain Sahu v. Dal Ram Sahu, 69 Ind. 

. Cas. 624; 1 Pat. 699; (1922) A. I. R. (Pat.) 606; 

4 P. I,. T. 170; (1923) Pat. 207; Basir Sheikh v. 
i Fazle Karim Biswas, 28 Ind. Cas. 703; 19 C. W. 

( N. 290, Monmohan Panday v. Bidhn Bhusan Ray 
Chowdhury, 48 Ind.Cas. 309; 28C.L. J.268, Jamna 
v. Sarjit, 52 Ind. Cas. 510; 67 P. R. T 9 * 9 ; 9° P. L. 
R. 1919, Sardari Lai v. Ram Lai, 57 Ind. Cas. 

; 199; 1 It. 225; 1 L. L. J. 225; 143 P. L. R. 1920 
and Kali Dayal Bhaltacharjee v. Nagendra Nath, 

. 54 Ind. Cas. 822; 30 C. L. J. 217; 24 C. W. N. 44, 

■ relied on. A Gajraj Tewari v. Bhagirathi 

Pande I 4 

_ _ __0. XXin, r. 1— Appellate Court , whether 

'' can allow withdrawal of suit—Decision of 
First Court set aside on appeal —Res judicata. 

It is open to an Appellate Court to pass an order 
under O. XXIII, r. 1 of the Civil Procedure Code 
permitting a plaintiff whose suit has been dis¬ 
missed to withdraw his suit with leave to 
institute a fresh suit. 


Afzal Beg am v. Akbari Khanam, 28 Ind. Cas? 
8 57 ; 37 A 326; 13 A. h. J. 444 . followed. 

The decision of a Trial Court w.uch is 
' set aside in appeal is wholly inoperative and 
cannot operate as res judicata. 

Abdul Rahman v. Lai Behari, A. W. N. (1883) 
'151 and Chhajju v. Khyali Ram, 14 Ind. Cas. 
175; 9 A. It. J. 378, relied on. A Gajraj Singh 
v. Sri Thakurji Maharaj Radiia Rawanji 894 

—-0. XXIII, r. 1 —Withdrawal of suit 

against some of several appellants — Prejudice. 


Order XXIII, r. 1 of the Civil Procedure Code 
g ves a right to a plaintiff to w thdraw a suit 
of abandon any part of his claim and a sim lar 
previlege is inherent in an appellant. But a 
plaintiff-respondent cannot, when the litigation 
has reached the stage of an appeal, as of r ght, 
be allowed to de eat the appeal and prevent its 
being heard by withdrawing the suit as against 
the appellant. 

Plaiutiff brought a suit to establish his right 
to a certain channel feeding a Government Tank 
and to prevent interference by Government and 
by other pattadars holding lands irrigated by the 
tank. The Government and the pattadars were 
impleaded as defendants. The plaintiff got a 
decree in the Court of First instance. The Govern¬ 
ment did not appeal but the other defendants 
did so. I11 appeal the plaintiff applied ami was 
allowed to withdraw tike suit as against the 
appellants-defeiidants. The decree against the 
Government was confirmed. 

Held, that the pattadars-ih fendants were 
materially prejudiced by the decree against the 
Government since it prevented the Gove nnient 
from using the plaint channel as a supply channel 
and thereby exercising its permanent right 
of distributing the water supply and that, there¬ 
fore, the order allowing the suit ‘to be withdrawn 
as against them was illegal. 


Sivasailam Iyer v. Ramakrishna Aiyar , 26 Jnd. 
Cas. 18; (1914) M. W. N. 788, followed. ( M 

Dharma Raja u. Pethu Raja, 45 M. L J. 2121 
18 L- W. 243; (1923) M. W. N. 677; 46 M. 811 4 

- 0 . XXIII, r- 1 ( 3 )—“ Subject-matter ” 

meaning of—Suit on different cause of action, 
whether barred. 

The expression “subject-matter" in O. XXIII, 
r. 1, sub-rule (3), of the Code of the Civil Pro¬ 
cedure, are not to be identified with the "prop¬ 
erty ’ * in suit. They obviously include the right 
and also the infringement of it, which is equivalent 
to saying that the words " subject-mattfer ” mean 
the cause of action for a claim. 

Therefore a person who withdraws from a suit 
without permission is not debarred from bringing 
a fresh suit in respect of the same property based 
on a different cause of action. 0 PuTTO Khan 
v. Ahmad Zaman Khan, 9 O. & A. h • R. 978 56 

-O- XXIII, r- 3 —Award whether can be 

recorded as adjustment. See Arbitration 609 

-O. XXXII, rr. 2, 4 —Specific Relief Act 

(I of 1877), s. 42— Minor—Suit brought without 
nextfriend — Procedure — Guardian ad litem— 
Certificated guardian not appointed—Failure 
to record reasons — Irregularity — Appointment 
of guardian ad litem procured by fraud, 
effect of — Guardian, whether can bind minor 
by onerous covenants—Mortgage by guardian 
held valid in part — Declaration, suit for> 
whether lies — Redemption—Construction of 
document. 

Order XXXII, r. 2 of the Code of Civil Procedure 
is applicable only where, on the face of a plaint, 
the plaintiff appears to be a minor. 

Beni Ram v. Ram Lai, 13 C. 189; 6 Ind. Dec. 
(N. s.) 625, followed. 

If on an issue raised and tried in a case the Court 
finds that the plaintiff is a minor, it should not 
dismiss the suit at once but should allow a reason¬ 
able time for a next friend to come on the record 
and go on with the suit and it is only if no one 
comes forward that it should reject the plaint. 

But if before the Court decides the point, the 
plaintiff becomes a major, he may elect to drop 
the suit as not properly instituted or affirm the 
previous proceedings and continue the suit. 

Where in a suit the defendant raised the ob¬ 
jection that on the date of suit, the plaintiff was 
a minor and the suit was brought without a next 
frieu 1 was unsustainable but before the Court 
decided the poiut, the plaiutiff admittedly became 
a major; 

Held, that the objection that the suit was 
originally by a minor could no longer be urged 
and the suit was uot liable to be dismissed. 

The mere failure by a Court to record reasons 
under O. XXXII, r. 4 (2) of the Civil Procedure 
Code for appointing a guardian of a minor 
defendant in supersession of the legal guardian is 
only an irregularity and will not by itself vitiate 
the decree if the minor is in fact properly repre. 
seated by a guardian appointed by Court. 
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Sridhar Rao v. Ram Lai, 1 Ind. Cas. 555; 31 

A. 7; A. W. N. (1908) 251; 5 A. B. J. 633, relied 
on. 

Bhitnaji v. Rajabhai Hussain Sahib, 59 Ind. 
Cas. 842; 43 M. 808; t 2 B. \V. 114; 39 M. L. J. 
239; 28 M. B. T. 29^, distinguished. 

Where the appointment of a Court Officer as 
guardian for a minor defendant was procured by 
means of an affidavit which falsely stated that 
there was no other next of kin for the minor except 
his father who was unwilling to act and whose 
interests in the suit were adverse to those of the 
minor : 

Held, that the appointment was vitiated by 
fraud and was of no legal effect and the case must 
be treated as having been proceeded with without 
a legally appointed guardian, and that the decree 
in the case and a subsequent Court-sale in execu¬ 
tion of the decree were not valid and binding on 
the minor. 

Bhagwan Dayal v. Par am SuUh Dass, 27 Ind. 
Cas. 623; 37 A. 179; 13 A - L. J. 179 * followed. 

A guardian has no power to enter into engage¬ 
ments on behalf of his minor ward making him 
liable under onerous covenants. 

Indur Chunder Singh v. Radhakishore Ghosc, 
19 C. 507; 19 I. A. 90; 6 Sar. P. C. J. 185; 9 Ind. 
Dec. (n. S.) 782 (P.C.), Mir Sarwarjan v. Fakhrud- 
din Mahomed Chowdhuri, 13 Ind- Cas. 331; 39 C. 
232; 21 M. L. J. 1156; 16 C. W. N. 74; (1912) M. 
W. N. 22; 9 A. B. J. 33 '. *5 C. L. J. 69; 14 Bom. 

B. R. 5: 11 M. L. T. 8; 39 I. A. 1 (P. C.), Waghela 
Rajsanji v. Sheikh Masludin, 11 B. 551; 14 I. A. 
89; 11 Ind. Jur. 315; 5 Sar. P. C. J. 16; 6 Ind. Dec. 
(N. s.) 364 (P. C.) and Chodavarapti Narayana 

Row v. Chennuru Venkatasubba Row, 55 Ind. 
Cas. 377; 38 M. L. J. 771 (1920} M. W. N. 129; 
27 M. I,. T. 264, relied on. 

The action of a dc facto guardian can be binding 
on a minor’s property only if it is for the minor's 
benefit or necessity. 

Where a guardian executed a usufructuary 
mortgage of certain properties of a minor, and 
took them back on lease on onerous conditions, 
the mortgage and lease together forming parts 
of one and the same transaction, and the lease 
was held to be not binding on the minor, but the 
mortgage was held to be valid in part: 

Held, (1) that the minor was not entitled to 
bring a suit for a mere declaration as to the invalid¬ 
ity of the lease and mortgage since it was open 
to him to claim further relief by way of redemption 
Of the mortgage to the extent it was valid; 

(2) that the plaintiff may be permitted 
even in appeal to amend the plaint by adding a 
praver as to redemption on paying the necessary 
Court-fees on the plaint and memorandum of 
appeal. 

Navunni v. Ramasawmy Patter, 52 Ind. Cas. 
738; 10 B. W. 1G9, relied on. 

Where a deed of mortgage provided that if the 
mortgagee wanted payment he must give notice 
to be paid on the day after " Ucharal” or the 
beginning of the cultivation season in any year 
find not at other times : 
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Held, that the covenant was not mutual and 
the mortgagor's right to redeem at any time was 
not affected by the covenant. 

Navunni v. Ramasawmy Patter, 52 Ind. Cas 
738; 10 B. W. 169, distinguished. M PuppooXh 
V. Vayisravanath Manakkai, Raman Somaya- 
jipad, 44 M. D. J. 515; 17 L. W. 558; 32 M. B. 
£. 107; (1923) M. W. N. 301; (1923J A. I. R. (M.) 
553 300 

0. XXXII, r. 3— Minor defendants 
Guardian ad litem, failure to appoint — Suit 
defended by person named in plaint as 
guardian — Decree, whether binding on minor.- 

A Court ought to appoint a proper person to 
act as guardian ad litem of a minor defendant 
in the conduct of a suit, but where it has by its 
action given its implicit sanction to the ap¬ 
pearance of a person as such a guardian the 
absence of a formal order of appointment is not 
necessarily fatal to the proceedings. 

Walian v. Banke Behari Pershad Singh, 30 C. 
1021; 30 I. A. 182; 7 C. W. N. 774; 5 Bom. B. R. 
822; 8 Sar. P. C. J. 512 (P. C.),followed. 

In a suit in which one of the defendants was 
a minor, the latter’s father was described as his 
guardian in the plaint. The minor’s father ap¬ 
peared on the date fixed for the hearing of the 
suit and filed a written statement on behalf of 
the minor denying the minor's liability and stat¬ 
ing that he was not the guardian of the mmol’, 

. and that the actual guardian of the minor 
was one of the other defendants. The Court 
made no order appointing a guardian ad litem 
of the minor. It proceeded to record eviden9e 
in the case and decreed the claim. In a suit by 
the minor to avoid the decree: 

Held, that the proceeding of the Court was 
not regular but in the absence of any proof that 
the minor was prejudiced thereby the decree 
could not he set aside. 0 Darsiian Singh v. 
Rat an Dai., 9 O.& A. b. R. 463 821 

—-- O. XXXII, r. 3 — Minor—Guardian ad 

litem, appointment of — Presumption — Irregu¬ 
larity in appointment of guardian, effect of. 

Where the Court by its action has given its 
sanction to the appearance of a person as the 
guardian ad litem of a minor defendant, the absence 
of a formal order of appointment is not 
necessarily fatal to the proceedings. 

Where a lawful guardian ad litem has been 
appointed for a minor defendant, any defect or 
irregularity in the procedure leading up to the. 
appointment, cannot operate to render a decree 
passed in the suit in which the minor was repre-. 
sented by such a guardian invalid, unless the; 
defect or irregularity has had the effect of preju¬ 
dicing the’interest of the minor or affecting the* 
merits of the case. 

Walian v. Banke Behari Pershad Singh, 307 

C. 1021; 30 I. A. 182 ; 7 C. W. N. 774 ; 5 Bom.. 

B. R. 822 ; 8 Sar P. C. J. 512 (P. C.), Munnu 

Lai v. Ghulam Abbas, 6 Ind. Cas. 788; 32 A. ; 

287; 11 C. B. J. 557 1 12 Bom. B. R. 439; 14 . 

C. W. N. 744 ; 8 M. B. T. 57 ; 20 M. B. J. 591 ; 

37 I. A. 77; 13 O. C. 123 (P. C.), Ram Brichh 4 
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. Rant v. Tarak Tewari, 33 Ind. Cas. 805 ; 14 A. 
L. J. 589 and Sripal Singh v. Jagdish Narayan 
(Radhe Lai), 56 Ind. Cas. 313; 23 O. C. 396; 7 O. 
L. J. 219 ; 2 U. P. I(. R. (O.) 77, relied on. 

Hanuman Prasad v. Muhammad Ishaq, 28 A. 
137; 2 A. L. J. 615 ; A. W. N. (1905) 22 9 and 
Shivnath Singh v. Manohar Lai, 22 Ind. Cas. 
245; 16 O. C. 961, distinguished. 

Where it was found that an application accom¬ 
panied by the necessary affidavit had been made 
for the appointment of a person as guardian ad 
litem of a minor defendant and the person named 
in the application as the guardian had subse¬ 
quently appeared in Court and filed a compromise 
on behalf of the minor to which the Court had 
accorded its sanction, but the order of the Court 
appointing the guardan ad litem could not be traced 
‘ on the record owing to the weeding out of papers: 
Held, that the presumption was that the pro¬ 
ceeding of the Court had been carried out regularly 
and in accordance with law. and the decree passed 
in the case was, therefore, binding on the minor. 
0 Mata Ghulam Singii v. Sit ax, Prasad, 26 O. 
C. 113; (1923) A. I. R. (O.) 206 409 

-O. XXXIV —Decree for sale in favour 

of puisne mortgagee—Prior mortgagee not party 
to suit—Prior mortgagee, rights of. 

When a prior mortgagee, who has obtained 
a decree under O. XXXIV of the Civil Proce¬ 
dure Code, is sued by a puisne mortgagee, whom 
he did not join in his suit, he, the prior mort¬ 
gagee, is entitled to use his prior mortgage as 
a shield and to have the discharge of his decree 
made a condition precedent to the grant of a 
sale decree in favour of the puisne mortgagee. 
' L B N. N. V. CHETTY FIRM v. K. A. P. D. CHETTY 

* Firm, (1923) A. I. R. (R.) 107 151 

-- 0 . XXXIV, r. 1 , object of—Suit by prior 

mortgagee—Subsequent mortgagee not impleaded 
—Suit whether liable to be dismissed — Pro¬ 
cedure. 

The object of O. XXXIV, r. 1 is to prevent 

* multiplicity of suits and to secure that no 
injury is done to the rights of any party not 
impleaded. The provision is expressly made 
subject to other provisions of the Code which 
include O. I, r. 9. Wherever, therefore, it is 
possible for the Court to do justice as between 
the parties before it, it should do so, and should 
not make O. XXXIV, r. 1 a ground for dismissing 
the entire suit. 

Shivubai Rajaram Shete v. Shiddheswar 
.Martand Hedge, 61 Ind. Cas. 590; 25 B. 11109; 
23 Bom. L. R. 405, Sital Prasad v. Asho Singh, 
.69 Ind. Cas. 677; 2 Pat. 175; (1922) Pat. 326; 
(1922) A. I. R. (Pat) 631, followed. 

Where, therefore, in a suit for sale of mort¬ 
gaged property on the basis 01 mortgage the 
plaintiff omits to implead a subsequent mort¬ 
gagee the suit ought not to be disn issed 
entirely; the plaintiff is entitled to any relief 
that can be given to him without prejudicing 
the right of the subsequent mortgagee. A 

PAHS^ADI IfAX, v. Taiq Sinch, 21 A. L. J. 7^1 943 
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--- 0 . XXXIV, rr. 5 , 6, object of—Mortgage. 

decree—Mortgaged property, portion of, not avail- 
able for sale—Personal decree, whether can be 
passed—Contract Act (IX of 1872), ss. 43, 44 
—Joint judgment-debtors—Release of one judg¬ 
ment-debtor, effect of. 

The object of rr. 5 and 6 of 0 . XXXIV of the 
Civil Procedure Code is, that the remedy of the 
mortgagee should, in the first instance, be against 
the property mortgaged and that such property 
should be exhausted before a personal liability 
is imposed upon the mortgagor. But the rules 
do not mean that if a portion of the property, 
however small, which is included in the mort¬ 
gage-decree as a portion of what is to be sold, 
is destroyed or has ceased to be available for sale 
after the date of the decree, through no fault 
of the mortgagee, there can be no decree for personal 
liability against the mortgagor. 

Satish Ranjan Das v. Mercantile Bank of India , 
48 Ind. Cas. 322; 45 C. 702, followed. 

Where some of the mortgaged properties direct¬ 
ed to be sold under a mortgage-decree were sold 
at the instance of the superior landlord under the 
Patni Regulation and in execution of a decree 
for arrears of rent, which constituted a prior 
charge on the properties, and they could, there¬ 
fore, not be sold under the mortgage-decree : 

Held, that the mortgagee could not be deprived 
of his right to apply for a personal decree under 
r. 6 of O. XXXIV of the Civil Procedure Code 
merely because some of the mortgaged properties 
directed to be sold under the decree had ceased 
to be available for sale owing to no default of the 
decree-holder. 

The release from liability of one of several 
joint judgment-debtors by the decree-holder does 
not affect the latter's right to proceed against the 
other judgment-debtors. 

Bhawani Koer v. Darsan Singh, n Ind. Cas. 
450; 14 C. L. J. 354, Krishna Charan Barman 
v. Sanat Kumar Das, 34 Ind. Cas. 609; 44 C. 162; 
25 C. L. J. 24; 21 C. W. N. 740 and Moolchand 
v. Alwar Chetty, 29 Ind. Cas. 303; 39 M. 548; 
17 M. L. T. 449, relied on. 

Badri Das v. Inayat Khan, 22 A. 404; A. W. 
N. (1900) 132; 9 Ind. Dec. (n. s.) 1305, Iiamta 
Prasad v. Syed Ahmad, 1 Ind. Cas. 799; 6 A. I, 
J. 451; 31 A. 373 and Darbari Mai v. Moola Singh, 
56 Ind. Cas. 139; 42 A. 519; 18 A. L. J. 628* 2 
U. P. L. R. (A.) 160. not followed. C Ciiand 
Mai.kBabu v. Ban Beiiaki Bose, 50 C. 718 1021 

- 0 XLI. r. 2 — Appeal—Issue disposed 

of on two grounds—Decision on one ground 
attached—Appellate Court , power of, to deal 
with issu p generally. 

V here an issue is disposed of by the Trial Court 
on two grounds and the decision on one of them 
is attacked in appeal, it may be taken that the 
appellant desires to impugn the decision on the 
issue generally, and the Appellate Court has power, 
under O XIJ, r. 2, of the Civil Procedure Code, 
to deal with the whole matter. 0 Jamna Prasad 
v. Baebuaddar, 9 O. L. T. 601; 25 O. C. 38S; 
(1923) A. I. K. (O.) 147 353 
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0. XLI, r. 17— Absence of appellant — 

. . r i 


and his Counsel on date of hearing — Court, 
whether can dismiss appeal on merits—Second 
appeal, right of. 

An Appellate Court lias no jurisdiction to dis¬ 
miss an appeal on the merits when neither the 
appellant nor his Counsel is present on the date 
fixed for hearing. 

Muhammad v. Manavikrama, 69 Ind. Cas. 
513; 45 M. 882; 43 M. L. J. 317; 16 w - 434 ; 
(1922) M. W. N. 604; (1923) A. I. R. (M) I 3 > 
followed. 

The right of appeal does not depend on what 
the Court ought to have done hut on what it 
actually did. 

Therefore, an order dismissing an appeal on 
the merits when neither the appellant nor his 
Pleader was present in Court amounts to a decree 

and a second appeal lies against such decree. A 

Nasir Khan v . Itwari, 21 A. L. J. 667; 9 O. & A 
hr. R. (A.) 645 905 

__0. XLI, r. 17 — Appeal— Appearance, 

what amounts to—Pleader unable to argue— 
Dismissal for default, legality of. 

In order to constitute an appearance by a 
Pleader within the meaning of r. 17 of O. XLI, 

of the Civil Procedure Code, it is necessary to show 

that the Pleader was ready to place materials 
before the Court upon which the Court could 

apply its judicial mind. 

Salish Chandra Mukcrjee v. Ahara Prasad 

Mukcricc 34 C. 403’ 5 C. L. J- 247; 2 M. L. I. 
123- \i c;w. N. 329 (F. B.), Muhammad 
Bakar All v. Chulhai Mahton, 52 Ind. Cas. 290; 

a P. L. J. 712, relied on. 

The hearing of an appeal was adjourned at the 
request of the appellant’s Pleader. One day 
before the adjourned date of hearing an applica¬ 
tion by the appellant's Pleader for a further 
adjournment was refused. On the date of hear¬ 
ing a junior Pleader appeared for the appellant 
and filed an application for time; the application 

was refused and he was called upon to argue the 

appeal, but this, he said, he was unable to do, 
whereupon the Court passed an order dismiss¬ 
ing the appeal for default: 

Held, that in the eye of the law there was no 
appearance on behalf of the appellant, and the 
order dismissing the appeal for default wiis there¬ 
fore, perfectly correct. Pat Jainarain Ramjash 
v . Sitaram Marwari, (1923) Pat - 1 75: (i9 2 3) A- 
I. R. (Pat.) 520 

--O XLI, rr. 17 , 19 , 0 XLVII, r 1 - 

A ppcal dismissed for default-Remedy—Review, 
wluthcr permissible. 

'fhc ordinary remedy provided by law to meet 
the case of an appellant who has been prevented 
by some sufficient cause from appearing when his 
appeal is railed upon and whose appeal is dis¬ 
missed in default, is by way of an application 
under O. XLI, r. i«, of the Civil Procedure Code, 
and an appellant who allows this remedy to become 
Inried cannot avail himself of the provisions of 
r * 1 of O. XLVII of the Civil Procedure Code. A 

Manphui* Singhi). Hamid Ali Kuan, 21 A. L* J • 

410; (1923) A. I. R. (A.) 576 628 
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- 0. XLI, rr. 23,25, 33— Suit for possession 

and damages, dismissal of — Appeal-Decision 
on question of possession and title in favour 
of plaintiff—Procedure — Remand — Appeal, 
second—High Court, power of, to pass proper 
order. ■ - 

I 

A suit for possession of a house and damages 
was dismissed by the Trial Court. On appeal, 
the Appellate Court decided the questions of 
title and possession in favour of the plaintiff and 
instead of deciding the question of damages itself 
or of remitting an issue on the point to the lower 
Court, it remanded the whole case to the Trial 
Court under O. XLI, r. 23 of the Code. On appeal 

to the High Court; ■ 

Held, (1) that the order of the lower Appellate 

Court was illegal; 

(2) that the High Court had power, under 
O. XLI, r. 33 of the Civil Procedure Code to pass 
the order which the lower Appellate Court should 
have passed and to determine the question of 
damages. A Abdullah Khan v. Muhammad 
Maqbul Hussain, 21 A. L. J. 538; (1923) A. I. R 

(A.) 603; 43 A. 565 . 822 

_ 0. XU,rr. 25, 26 —Appeal—Order remit¬ 
ting issue, whether open to question on final 

hearing—Execution of decree— Mortgage—Decree 

tor sale conditional on mortgagee paying off 
prior mortgage—Prior mortgage paid off by 
mortgagor, effect of—Limitation Act (JX of 
?go8 {sch.I. Aft. 182 (5)- Application for 
exuution relating to different proprty, whether 
operates to save limitation. 

Where an Appellate Court at the first hearing 
does not decide the case but merely remits certain 
specific issues, it is open to the Court be ore 
which the case ultimately comes for ^^posal to 
disregard the findings on those issues and equally 
to form its own opinion on the whole ca.e: rres 
pectivc of anything that is said in the remand 

° T Masihunn{ssa v. Kanit Suehra, 60 Ind. 

Cas. 075 ; 43 A. 377: 19 A. L. J. *391 3 ^^ *• 
(A) 30, Mubarak Husain v. Bihar* 16 . 3 * 

W N. {1894) 971 8 Ind. Dec. (N. S.) igg, Lachman 
Prasad v. Jam*a Prasad, 10 A. 162; A. W. N. 
(, 8S7) 2Q5; 6 Ind. Dec. (N. s.) ro 9 . 

?;*c.s v 5 , T c w. n Z 

34 It [s not necessary that an e«cn|icn application 

in order ««> -ve Hn.it.uon shon'd be dtajeUd 
against the same property which ,s applied lor 

sspiisftjSs&s.-A 

unless he paid oft tne b“ uuui w - 
u The amount was paid off by tne 

mortgag . - mortgagee-deciee-holder 

for execution of his decree against the 
mortgaged property including the portion which 
was subject to the prior mortgage; 
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Held, (i) that the decree did not lay down any 
limit o! time within which the amount due on 
the prior mortgage must be paid ; that the order 
had been made for the protection of the prior 
mortgagee and that it was open to the decree- 
holder to make the payment so long as the right 
to<e*ecUte his decree had not become time-barred ; 

(2.) that the meie fact that the mortgagor had 
stepped in and made the payment did not de¬ 
prive 'the decree-holder of his right to execute 
the decree against that portion of the property 
which was -the subject of the prior mortgage. 
A Go pi Nath Shukux d. Sat Narain Suukul, 
C1923) A. I. R. (A.) 384 1014 

-o. XLI, rr. 25. 26 —Order remitting issue, 

whether can '.e re-considered — Procedure — Appeal, 
second—Remand order, f01 in of—l ossessv-n and 
■title, questions >f. whether can be decided 

piece me it. 

It cannot be affirmed broadly that when a? 
ord°r lies been made under O. XL,I, r. 25 o[ 
the Code of Civil Prt. cednre, the Court called up m 
to determine the .;ppeal finaly under O. XLI, 
r. 2 C >, is 'ompetent to treat the or 1 r as cttoimou »ly 

made. 

When an order lias been made under U. 
XLI, r. 2.5, of the Civil Procedure Code, tlie afpcsl 
remiins pending and undisposed of on the hie 
of che Court and the order, whether rightly cr 
wrongly made, is an order male with jurisdiction. 
Its -validity ruay be attacked and reviewed, but 
till it liras been set aside in an appropriate proceed¬ 
ing, it must be treated as an interlocutory order 
whi^h is operative iu law 

The evidence and findings on remand be'0"i? 
part of the record in the suit, and when the Court 
proceeds to determine the appeal, such determ i • 
nation must be based upon ail the materials 
on the record; these include whatever was part 
of the record as it stood before the order under 
O. XLI, r. 25, was made, as also what has been 
added in the Court of Appeal, namely, the order 
together with the evidence taken pursuant thereto 
and the reasoned findings tlicrcon. No portion 
of the record can be disregarded, and neither the 
order nor the materials placed on tl-e record 
011 the basis thereof can be rejected as if brought 
in without lawful authority. 

la a second appeal, involving several points 
difficult to disentangle, the appropriate course 
to follow is to make, not an order under O. 
XLI, r. 25, but an order of remand iu the exercise 
of the inherent power of the Court. 

The principle that a stranger to a deed, which 
is intended to be real and operative between the 
parties thereto, cannot dispute the payment or 
non-payment of consideration, its adequacy or in¬ 
adequacy, has no bearing iu a case where a deed 
is challenged ns fictitious, never desigued to 
operate a9 a real deed or to effect a transfer of 
the title. 

Questions of title and possess on Cannot always 
be properly considered piecemeal as Unconnected 

fragments. C Kamint Kcmau Dh» v. Dukoa 
Cuaran Nag, 37C. L. J. 122; (1923) A. I. R. iL.) 

$21 
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-- 0 . XLI, r. 27—Appeal—Additional 

evidence—Other substantial cause—Privy Council 
— Practice. 

Under r. 27 of O. XLI of the Civil Procedure 
Code, an Appellate Court has power to allow, 
at the instance of any of the parties, additional 
evidence or documents to be produced or witnesses 
to be examined, for any cause other than those 
particularly specified in the rule. The rule does 
not limit the admission of additional evidence 
to cases, when the Appellate Court has itself dis¬ 
covered some inbercut lacuna or defect, and re¬ 
quires evidence to fill up the gap, or remedy the 
defect. 

Kcssowji Issttr v. Great Indian Peninsula 
Railway, Co., 34 I- A. 115; 31 B.381; 9 Bom. L. R. 
G71; it C-. W. N. 721; 0 C. L. J. 5; 4 A. L. J. 461; 
17 M. L. J - 347 *. 2 M. T. 435 (P.C.). Srceman- 

ch under Dcy v. Gopaulchunder Chuchcrbutly , 
11 M.I.A.2S; 7W.R. P.C.10; 1 Suth.P.C.J 
651; 2 Sar.P.C. J.215; 20 E. R. 11. distinguished. 

Rules of procedure are not made for the purpose 
of hindering justice. There is no restriction 
on the powers of the Privy Council to admit such 
evidence for the non-production of which at the 
initial stage sufficient ground has been made 
out. PC JLndkajit Paktap Bahadur Saiii v. 

Amah Singh, 21 A. L. J. 53 L 4 T - 4471 

(1023) A I.R. (P. C.) 1 _*8; 1. P. L. R. 345: 2 Pat. 
676 ^3 M. L. T. 233; 45 M. L.J. 57 »;i»L. 

7^;’ 25 Bom. L- R. 1 259; 28 C. W. N. 277 747 

_O. XLI. r. 31, scope of—Appellate Court 

— Contents of judgment — Court, duty of. 

The provisions of O. XLI. r. 31 are mandatory. 
A Judge of the lower Appellate Court is bound 
to give the points for decision and the reasons 
for the decision thereon in order to enable the 
Court of second appe 1 to see that the J udge whose 
findings on facts are binding on it has put proo- 
erlv before him the points at issue and lias de¬ 
cided them. 

Sohawa i v. Pubu hand, 9 A. 26 at p. 2 ; , A. 
W. N. (188b) 284; 5 lud. Dec. (n. s.) 446 and 
Babban Singh v. Jaimangal Singh. A. W. N. 
(190O) 86, followed. A Gui-ia Nand v. TUciiakt 
H r., 21 A. L. J. 567 827 

-- Sell. II. paras. 15 . 16 — Arbitration— 

Reference through Court — Award, decree on — 
Appeal, whether lies. 

Objections, if any. to the validity of an award 
unde on a reference to arbitration through 
Court, mart be taken by the parties in the Court 
in which the award is filed; and in case the ob¬ 
jections taken are disallowed or any objections 
arc omitted or none are taken, no appeal can 
lie against the decree passed ou the award on 
the •’round that the award was invalid. The 
onl’/ground upon which an appeal would lie 
aea'inst the decree in such a case, would be h 
case where the decree is either not hi accordance 
with the award or is iu excess of the award. 
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Lutawatt v. Lachiya, 21 Ind. Cas. 989; 36 A. 
69; 12 A. L. J. 57 <F. B.), followed. A Hari 
Shankar r. Sam Pvari, 21 A. L. J. 326; (1923) 
A. I. R. (A.) 502; 43 A. 441 814 

-Sch- n, para. 21 — Arbitration , private — 

Award , partly invalid, whether can be remitted 
-—Award containing provisional, uncertain and 
contingent condition, validity qf — Invalid award, 
whether can be set up as defence. 

Where an arbitration is made without the 
intervention of a Court and an application is made 
to file the award, if the award is good in part 
and bad in part, the Court cannot remit it to the 
arbitrator for amendment or declare valid the 
part to which no exception is taken even if it is 
separable from the bad part. 

Dinabandhu Jana v. Chintamoni Jana, 26 
Ind. Cas. 697; 19 C. W. N. 476, Ktinj Lai 
v Banwari Lai, 48 Iud. Cas. 711; 4 P. L. J. 394, 
relied on. 

An award which contains a decision on a point 
which was not referred to the arbitrator is in 
excess of jurisdiction and is bad. 

An award which cannot be enforced in Conit 
cannot be set up as a defence to a suit. 

An award containing a provisional, uncertain 
and contingent direction is bad. 

An award directed that one of the parties shall 
execute a mortgage if legally necessary : 

Held, that the direction being uncertain and 
contingent, the award was bad. Pat JaLDHARI Rai 

v Muhammad Abdul Kabir, i P. L. R. 244: 
1923) A. 1. I< (Pat.) 470; 4 P. L. T. G69 649 

Companies Act (VII of 1913), ss. 10, 12— 
Memorandum of Association — Appointment 
of person as Agent, Secretary and Director, whether 
"object” or “ condition ”—Resolution of Company 
deleting clause—Applicattonto Court for confirm¬ 
ation, maintainability of—Discretion of Court. 

The object of a Company under the Companies 
Act was stated in one of the clauses of the Memo¬ 
randum of Association to be to carry on a banking 
business and things ancilliary thereto, and by an¬ 
other clause a gentleman was appointed “ Agent, 
Principal, Secretary and Director to the Bank " 
with wide powers of transacting business. Sub¬ 
sequently, the Company, by a resolution deleted 
the clause 1 elating to the said appointment and 
applied to the Court under section 12 of the Com¬ 
panies A«*t for confirmation of the resoluiion 
treating it as an alteration of the Memorandum 
of Association “ with respect to one of the objects 
of the Company " j 

Held, (1) that the appointment could not be 
regarded as one of the objects of the Company 
but that, on the other hand, the clause amounted 
to a •' condition " within the meaning of section 
10 of the Act which could not be altered cither 
by the Company or bj the Court; 

(2) that even if the clause was not a condition, 
it was at least a statement of a fact sole mnl y 
made in the Memorandum which neither the Court 
nor the Company could delete ; 

(3) that in the matter of confirmation of the 
Resolution of a Company under section 12 of the 


Companies Act, the Court was bound to exercise 
a discretion having regard to the interests of the 
various persons, share-bolders, creditors and others, 
and that the Court ought, in any case, to refuse 
to exercise its discretion in the present case, 
since the Company had made a contract in the 
most solemn manner with a third person, and there 
was no justification for the Court or the Company 
to unmake that contract. 

Ashbury v. Watson, (1885) 30 Ch. D. 376; 54 I/. 
J. Ch. 985; 54 L. T. 27; 33 W. R. 882, In re Weis - 
back Incandescent Gas Light Co., Ltd., (1904) 
1 Ch. 87; 73 L. J- Ch. 104; 89 L. T. 645; 52 W. R- 
327; 11 Manson 47; 29 T. I,. R. 122, relied on. 
M Venkataramana Aiyar v. Coimbatore Mer¬ 
cantile Bank, Ltd., (1923) M. W. N. 568; 18 
L. W. 304 966 

- s. 186 ( 1 ) — Order directing contributory 

to pay barred debt, legality of. 

Section 186 (1) of the Indian Companies Act decs 
nothing more than create a new machinery lor 
bringing in debts due by a contributory to the 
Company. It does not create new liabilities 
or confer new rights; it merely provides a summary 
procedure for enforcing existing legal liabilities. 

The words “at any time" in section 186 (1) 
of the Indian Companies Act do not authorise the 
Court to order the payment of a Statute-barred 
debt, they can only mean at any time in the 
course of liquidation proceedings, commencing 
from the date of the winding up order. L SRI 
Nar.\in v. Liquidator, Union Bank op India, 

4 L. 109 600 

Company in liquidation — Secured creditor, rights 
of—Winding up order , effect of. 

The rules relating to insolvency proceedings 
are, as far as possible, applicable to liquidation 
matters. 

When a Company goes into liquidation, a secur¬ 
ed creditor may realise his security and recover 
therefrom the whole of his principal as well as 
the interest up to the date of his realisation, and 
not merely the amount due on the date of the 
winding-up order. But if he realises his security 
and has to prove for a balance, the remaining 
assets of the Company would only be liable for 
such principal and interest as was due on the 
date of the winding-up order. The hypothecated 
property is liable for the whole claim and it is 
only the liability of the remaining of assets that 
is affected by the winding-up order. 

A secured creditor in the case of a liquidation 
is on the same footing as in that of insolvency 
proceedings. He may, if he choose, disregard 
the liquidation proceedings and proceed against 
his security. L Ram Cuand v. Bank of Upper 
India, Ld., Delhi, 3 L. 59; 24 P. W. R. 1922; 
(1922) A. I. R. (L ) 281 J87 

Consent decree— Appeal, whether lies—Suit to 

set aside decree—Grounds oh which decree can ue 
set aside—Mistake, effect of—Consent-decree, whe¬ 
ther can be set aside in part. - 

No appeal lies against a consent decree. Conse¬ 
quently, the decree can be set aside only on a 
ground which would justify a cancellation of the 
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Consent decree--concld. 


Constrnctlon 0! deoreo—concld; 


agreement; for the contract of the parties is not 
the less a contract, and subject to the incidents 
of a contract, because there is superadded to it 
the command of a Judge. 

A consent decree cannot have greater validity 
than the compromise itself, and the Court has 
jurisdiction to set aside the order founded upon 
the agreement when it is established that the agree¬ 
ment was invalid by reason of fraud, mistake or 
any other similar circumstance. 

A consent order is a mere creature ot the agree¬ 
ment and if greater sanctity were attributed to 
it than to the original agreement itself it would 
be to give the branch an existence which is inde¬ 
pendent of the tree. 

Though a suit does not lie to set aside a decree 
in a previous suit on the ground that the Judge 
in passing that decree made a mistake, yet as an 
agreement may be rectified for an appropriate mis¬ 
take, so may also a consent decree based upon such 
agreement. 

A mistake on the part of one party only, not 
paused or actively assisted by the act of the other 
party, cannot invalidate an agreement. 

The law requires men in their dealings with each 
other to exercise proper vigilance and to apply 
their attention to t bose particulars which may 
be supposed to be within the reach of their obser¬ 
vation and judgment; and not to close their eyes 
to the means of information which are accessible 
to them. When two parties are at arm's length, 
either of them may prima facie remain silent, 
and avail himself of his superior knowledge as to 
facts and circumstances equally open to the 
observation of both or equally within the reach 
of their ordinary diligence. 

A duty to speak arises wherever and only where 
silence can be construed as having an active prop¬ 
erty, namely, that of misleading. 

When a consent decree is set aside, the effect 
is to revive the original suit which was terminated 
by the compromise decree. 

A party litigant cannot be permitted to retain 
the benefit of a compromise in part and repudiate 
it as to the remainder. 

A plaintiff cannot be permitted to retain the 
benefit of a compromise decree to the extent of 
his success and to re-open matters in controversy 
in respect of his defeat. C A. V. Rkii.y, y. 
Rajkumari, C. L. J. 2 is; (1 9 --) A. I. R. (C.) 
4 93 3,70 

Construction of decree— Redemption decree — 

Amount decreed payable with interest within fixed 
ti me — Future interest payable on ‘entire decretal 
amount', on default, meaning of—Contract Act 
{IX 0/1872). 5. 38— Tender of mortgage amount 
— Partial tender, validity of. 

When under a decree the contractual rate of 
interest ceases to be payable at a given date and 
the Court rate is substituted for it therefrom 
up to the date of realisation, the Court rate is 
chargeable on the whole amount due with interes 
at the contractual rate up to the given date. 
-- Venkatachalapathi Aivir v. 11; rcusi Serva:, si 
Iud, Cas. 67; 42 M. 465; 39 M. L. J. 288, Maharaja 


of Bhartpur v. Rani Kanno Dei, 23 A. i8r; 3 
Bom. L. R. 51J 5 C W. N. 137/ 28 I. A. 35; 7 Sar. 

P. C. j. 792 (P. C.j and Sundar Koer Rax HHam 
Krishen, 34 C. 150; 4 A L. J. 109: 5 C. L. j. 106; 

9 Bom, L. R. 304. 11 C. W N. 249: 17 M L. J- 
43; 2 M. L. T. 75; 34 I. A. 9 (P. C.), relied on. 

A compromise decree was passed in a redemp¬ 
tion suit under which the plaintiff was to pay 
the defendant a certain sum within a fixed time 
with interest at a c ertain rate from the date of 
the compromise. In case of failure of plaintiff 
to pay the entire decretal amount within the 
time fixed, the defendant was to realise the 
‘entire decretal amount’ by sale of the mort¬ 
gaged property with future interest at a differ¬ 
ent rate from the date of default to the date of 
realisation, There was a default and the de¬ 
fendant applied for a decree for sale: 

Held, that the defendant was entitled to 
future interest on the entire amount due on the 
date of default, comprising the amount decreed 
under the compromise, as well as the interest 
on it up to that date, and not simply on the 
amount due under the decree. 

A tender to be valid must be of the wdiole 
amount due and not of a part only. 

Section 38 of the Contract Act requires an oifer 
to be of the whole of what the promisor is bound 
by his promise to do, and the same rule applies 
as to the tender of a sum decreed in respect of a 
mortgage. 

Cliunder Caunt Mookerjee v. Jodoonath Khan , 

3 C. 468; 1 C. L. R. 470; 1 Iud. Dec. (n. s.) 883, 

relied on. 

Haji Abdul Rahman v. Hajl Noor Mahomed, 
16 B. 141: 8 Iud. De~. (n. s.) *7 >, dissented from. 

Digitmbar Das v. Harendra Narain Pandey, 

5 Ind. Cas. 165; 14 C. W. N. 617; 11 C. L. J. 226, 
distinguished 0 FagiiFur Mirza 1*. Khtjshai. 
Chand, 26 O. C. 59; (1923) A. I. R; (O.) 241 246 

Construction of document— Gift—Transfer by 

limited owner—Estate conveyed — Presumption — 

Ilutden oj proof. 

Where a transferor has merely a limited in¬ 
terest in the property transferred and purports 
*0 dispose of the property itself, the presumption 
is that he intends to dispose of only his limited 
i iterest, and if it is sought to carry the disposi¬ 
tion further, it must be shown that he intended 
to dispose ot more than that interest. But tor 
this purpose a positive declaration is uot necessary. 
Regard may be had to the context of the 
deed of transfer, and to the inaptitude of the 
words of transfer if applied to the transferor’s 
actual interest. 

Where a deed of gift executed by a Hindu widow 
began be stating the fad of an oral Will made by 
lu*r husband, which gave her nothing more than 
a 1 ife-interest, 1 lit further stated that idle donees 
would have all the proprietary powers of 
transfer in r spect of the gifted property and 
would, generation after generation, remain in 
possession and occupation ol the same, because 
the Will gave 1 in in a remainder : 
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Construction of document— contd-. Construction of document-con^. _ . 


Held, that the deed of gift meant that tlic 
absolute title arose from the addition of the life- 
interest gifletl under the deed to the reinain^ej 
devised by the Will, and was not of itself intended^ 
to transfer an absolute interest in the property 
gifted. OMAHESHAr. RamEshar, io O. h. b 

_> (1923) A. I. R. ( 0 .) 173: 26 °- C - 3 2 9 295 

_Kabuliyat— Tenancy, commencement of 

— Evidence Act ( I of 1872), s. iT 4 . His. (e), (/) 
— Accounts kept in Collector's Office — Pre¬ 
sumption-Appeal io P>ivy Council—landings 
on all points—Duly of Courts in India. 

The purchaser of an. estate appointed a Muhhiar 
01115th September 1862 to apply on Ins behalf 
to the Revenue Authorities for mutation of names 
in lrs favour. On 10th November 1S62 he gave 
to the Deputy Collector an acknowledgment 
ol having received a puttcih and on the same date 
he gave "a kabuliyat which concluded with the 
following words:— 

“Ishall pay the rent year by year. According¬ 
ly on receiving a pattah I execute this kabuliyat » 
10tli November 1862." It appeared from the 
accounts kept in the Collector’s Office that the 
tenancy was for the Bengali year, and that on 
a certain date there was an orrear of Government 
revenue due from the estate for recovery of 

which the estate was sold: 

Held, (1) that the date,loth November 1862, 
entered in the kabuliyat was merely the date on 
which the kabuliyat was signed and did not 
determine the commencement of the tenancy; 

(2) that the tenancy was for the Bengali year 
an l the Government revenue became due at 
the end of the Bengali year; 

(3) that under section 114, illustrations (r) 
and(/).°f the Evidence Act,the Court wcsentitlcd 
to presume that the accounts in the Collector's 

O ffiee were correctly kept; 

(.,) that, therefore, the sale for arrears of 
revenue was valid and could rot be questioned. 

In cases in which an appeal lies to the Privy 
Council the Courts in India should, as far as way 
be practicable, pronounce their opinions on all 
the important points involved. 

Tarakant Banncrjee v. Puddomoney Dossee, 
10 M. 1 . A. 477 at p. 4SS; .5 W. R. I*. C. 63; 1 
Suth. P. C.J. 631: 2 Sar. P. C. J. 184; 19 E. R- 
1032, followed. P C Mahomed Soi.aiman v. 
Kumar Bikkndra Chandra Singh, 50 C. 243; 
(1022) A. I. K. (P. e.) 405: 44 M. L. J. 388; 32 
M. L. T. 115; 27 C. W. N. 749; 37 C. L. J. 50 1 906 

- Mortn iQi-dc-'d — I'eisonal covenant to pay 

interest—Suit for redemption — Property, whether 
can be made liable for interest . 

Plaintiffs mortgaged a house for Rs. 399 carry¬ 
ing interest at 12 annas per cent, per mensem, and 
executed a mortgage-deed, which provided that 
the defendants would be put in possession of a 
shop from the rent of which they would set off 
Rs. 2 per month against a portion of the interest 
on the mortgage-money, the balance being paid 
by plaintiffs, and that on the plaintiffs paying the 
principal sum of Rs. 399 they would be entitled to 
redeem the mortgage. Iu a suit for redemption: 


Held. (1) that the conditions relating to rpdeWP- 
tion were clearly stated in the mortgage-d.eed and 
that there was nothing to indicate that the. prop? 
erty was charged for payment of the interest as 
well; 

(2) that consequently the plaintiffs were entitled 
to redeem the mortgage on payment of the prin¬ 
cipal sum alone. Pat Kishun Prasad Sahu v , 
Hakim Ciiauduari 973 

- Muhammadan Law — Gift in favour of 

private individual — Gift, description of , as waqf, 

• effect of. , , . , 

Where in a deed of gift in favour of a private 

individual, the donor, in the course of the docu¬ 
ment, describes it as waqf, the mere use of the 
word waqf would not,, iu the absence of a con¬ 
secration, necessarily involve a transfer of owner¬ 
ship in favour of the deity such as is required_to 
constitute a valid dedication under Muhammadan 
I,aw. A Muhammad Afzal v. Muhammad Mah-- 
mood, 21 A. L. J. 595 ; (1924) A. I. R. (A) 28:343 


___ Municipal Octroi Schedule , prescribing 

value of goods— Octroi, whether can be charged 
on actual value. 

Where the Octroi Schedule of a Municipality 
provided for the charging of Octroi on cer¬ 
tain articles at a certain rate per cent, per cart¬ 
load and the value of a cart-load of each article 

was prescribed in the Schedule j . . 

Held, that it was not open to the Municipality, 
to charge Octroi at an ad valorem rate on the acti al 
value of the articles. B I.axmichand JavERMAL 

„ Municipal Committee of Nandurear, (1923) 
A. I. R.(B) 413 20 °- 


intract— Breach— Damages— Impossibility of 
performance—Contract Act (IX of 1872), s. 56. 

The defendants entered into a contract with 
e plaintiffs to supply them a certain amount 
coal from stock within a certain time, and placed 
. order with a Colliery firm presumably to secure 
e coal required. At the time, however, the 
,pply of Railway wagons for transport of coal 
as restricted by Governin' nt only to the wants 
actual consumers by whom the indents had 
, be signed. The plaintiffs, who were merchants 
id not consumers, supplied the defendants with 
special indent in favour of a consumer to evade 
ie P Government, but in fact did not enter into 
iy contract with that consumer to supply him 
J coal to be received from defendants The 
Pendants failed to deliver the full quantity c> f 
; a l to the plaintiffs and the latter sued them 
r damagesf claiming the difference h^ween 
,e contract price and the market price of the 

dare** it was urged in defence that the con 

<1 become impossible of performance, a$ owing 

U 6 ^V"^» c £ a 

' if S.’VSL ,,ot P.=T rs cf % 

at coal was available and could be purchased 
' the local market: - • ‘" 
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. Held , (1) that as the defendants had agreed 
to supply the plaintiffs with coal from their stock 
the latter could sell it in the open market, and 
that as coal could be had in the local market, 
the contract had not become impossible of per¬ 
formance; 

(2) that, therefore, the plaintiffs were entitled 
to recover the damages they claimed. P C 
Kesha vi,A1, Bros. & Co. v. Diwan Cnand & 
Co., (1933) A.I.R. (P. C.) IC5; 25 Brm. L,. R. 
854; (»923) M. W. N. 5S3; 27 C. W. N. 974; 
47 B. 563; 45 M. h: J. 630; 33 M, I..T. 342; 1 P. 
Ju. R.43|Cr. 396 

—--■ Breach of promise to marry—Implied 

promise — Damages, whether recoverable. 

In a suit for damages for a breach of promise 
to marry, the premise need not be an express 
promise, but can be implied from the circumstances 
of the case. R Mg. Siiwe The v. Ma R Bon. 
(1923) A. I. R. (R.) 128 128 

Contract Act (IX of 1872 ), s. 23 —Money paid 
for settlement of marriage—Suit for recovery, 
whether lies. 


A person who gives to another, who is to pro¬ 
cure a girl for his marriage, money for payment to 
the guardian of the girl selected, should money be 
demanded, can, on failure of the marriage negoti¬ 
ations, sue for its recover}*. 

Srinivasa Aiyar v. Sesha Iyer, 41 Ind 
Cas. 783; 41 M. 197; 6 Iv. W. 42; 34 M. L. J. 282 
and Gulabchand Paramchand v. Fulbai llari- 
chand, 3 Ind. Cas. 748; 33 B. 411; 11 Bom. I,. R. 
649, followed. 

Vaithyanatham v. Gangarazu, 17 M. 9; 3 M. L. 
J. 132; 6 Ind. Dec. (x. s.) 6, Pitambcr If at a n s i v. 
Jagjivan Hansraj, 13 B. 13m.; 13 Ind. Jur. 267 n.\ 
7 Ind. Dec. (N. S.) 88, Dholidas Ishvarx. Fulchaud 
Chhagan, 22 B. 658; 11 Ind. Dec. (x. s.) 1021, 

distinguished. N Gancadiiar Daj i b. Govixn 
Naravan, (1923) A. 1 . R. (N ) 296 107 


-S. 23 —Public policy—Bond execuUd in 

lieu of compromise of non-comp undabte case. 

A bond the consideration lor which is the with¬ 
drawal of a non-compoundable case is void under 
the provisions of section 23 of the Contract Act 
and is unenforceable. Fat R. S. Bi«»x v. Siriio- 
Gulam Lai. 843 


- S . 38 — Tender of mortgage amount — 

Partial tender, validity of. See Construction 
of Decree 246 

-3. 62 —V ovation of contract -Similarily 

of terms. 

The essence of the innovation of a contra t lie 
not in the dissimilarity of the terms between tlic 
old and the new contract but in the intention 
of the parties to supersede the old by the new. 
O Baedeo v. Suer Bahadur Singh, <. O. & A. h. 
R. 761 42 

-S 3 . 69 . 70 , scope of—Limitation Act ( IX 

of 1908), Sch. I, Arts. 62, 07, 1 i2—“ Interested," 
meaning of—Sale — Vendee having notice of 
vendor's defective title — Payment f encumbrances 
— Vendee whether emitted t? ic reimbured — 


Suit for recovery of money paid—Starting point 
of limitation—Civil Procedure Code (Act V of 
190S), s 151, O. XL VII, r. 1— Review of 
decision before decree signed—Inherent power of 
Court. 

Sections 69 and 70 of the Contract Act are not 
designed for the benefit of persons who intermed¬ 
dle with the affairs of others. 

The word “interested” in section 69 of the 
Contract. Act should be interpreted liberally. 

Radha Madhub Samonla v. Sasti Ram Sen, 26 
C. 826; 13 Ind. Dec. (n. s.) 1129. followed. 

A man who gets a genuine sale-deed, and 
on the strength of that sale-deed obtains a valid 
decree for possession from a competent Court 
in a contested suit, cannot fairly be accused of 
au endeavour to manufacture evidence of title 
if he pays off charges upon the property in order 
to preserve it from sale. 

Where an appeal to a superior Court only 
results in the decree appealed against being con¬ 
firmed there is no interruption in the running 
of time calculated from the date of the original 
decree. 

Hukum Chand Boil v. Pitthichand Lai Chow 
dhuty [Juscuru Boid), 50 Ind. Cas. 444; 46 C. 
670; 17 A. D. J. 514; 36 M. L. J. 557; 23 C. W.' 
N. 721; 21 Bom. L. R. 632; (1919) M. W. N. 2581 
30 C. L. T. 71; 26 M. L. T. 131; 10 D. W. 4161 
46 I. A. 52 (P. C.J, followed. 

Sarvothama Row v. Chiannsami Pillai, 49 JncD 
Cas. 729: 42 M. 507; 36 M. L. J. 157; 9 L. W. 379.* 
25 M. J,.T.291; (1919) M. W.N. 432, not fol¬ 
lowed. 


When a person 1 ays off a debt which an¬ 
other is bound to pay the ordinary relief that the 
Courts can give is a personal decree against the 
defendant for money had and'received, as section 
bo of the Contract Act dees not provide any higher 
remedy. If that remedy is burred owing to°llie 
plantifi s delay he cannot extend the period of 
limitation by asking for an enlarged relief by 

vay of a charge upon the defendant’s property. 

Where a vcmice’s suit for possession is dis¬ 
missed on the ground that his vendor’s title was 
nominal and that lie- took the sale with notice of the 
delect of litie, a suit brought by him lor recovery 
of certain sums alleged to have been paid by him 
in discharge ol encumbrances on the property more 
than three years both from the elate when liis title 
was found against by the Court and from the date 
of the payment of encumbrances, is barred by 
limitation, whether Art. 02, or 97 of the limitation 
Act is the more appropriate Article. Article 132 
i< inapplicable since the plaintiff can at best 
obtain or.lv a personal decree against the defend¬ 
ant fo money had and received under section 
09 of the Indian Contract Act. 

Rajah 0/ Vitianagram v Rajah Setruchcrla 
Sotnaschharuraz, 20 M. 686 (fi\ n ’ ant | 

X a ray an a Kv.tty Coundan v. Pechiammal, i-; 
Ind Cas. 200; 36 M. 426; 11 M. h. T. 174 (10121 
M • N. . - 2 M. Iv. J. 364, distinguished 

V covenant lor quiet enjoyment between tho 
vendor nii'l the vendee can in law be implied only 
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upon valid sales and not where the sale-deed, to 
vendee’s knowledge, conveys no title whatever. 

Article nf of the Limitation Act is applicable 
to*a *uit on failure of consideration for return 
of my purchase-money paid undeT a registered 
sale and must be instituted within six years from 
the date of sale. 

Subbaraya Rcdiiar v. Rajagopa’a Reddiar, 23 

I»id. Cas. .570; 3$ M. 887; 15 M. h. T. 240; ( I 9 I 4 ) 
W N ^76. Arunachala Atyar v. Ramasamt 

Aiyar, 25 Ind. Cas. 618; 38 M. 1171; 1 L-W. 849; 
27 \I Iy. J.517; 16 M. I, T. 397 and Secretary 
nf State v. Pemaraju Venkayya, 35 I«d. Cas. 

° / 54 : 'o U. 9io at p. 915: x 9 M. I. X 318 ; 3 V " • 

441) (1916) 1 M. W. N. 342, 30 M. L- J. 575 * 

f 0 'r« C S/>c««r, /.-Though a purchaser may 
U,ve had notice of the defective title of his 
vendor if he makes payments to creditors of the 
vedor bona fide after a decree for possession is 
passed in his favour, to preserve the property and 
tavc off attachments and sales the vendee 
fs not a mere volunteer and would be entitled 
as to such payments to equitable relief under 

section 69 of the Contract Act 

p c r Devadoss, J.— A vendee who knows that lus 

vendor has no title and the sale is a sham, is 
onh in the position of a volunteer and is not en¬ 
titled “o any amount for relieving the burden 
on the properties sold. A Civil Court does 
. a right to proper tv which a person 

d^es not poVcf but oV declares ox enforces 

a 1 >« spacer 'and Dcvaias, //.—Before a decree 
is s.oned it is competent to a Court to review its 
decision under O. XLVII, r. r of the Civil 

Vl0 sTyT TufjZ'OOl HOSS'in v. »»a,h Per- 

t;,i i- C J. O56. so E It. 7 °t end Debt 
\uibhsh Singh v. Habib Shall. 19 Iud. Cas. 526; 35 
A , • 17 C VV. N. 829; ti A. L. J. 625; 18 C. 1 .. 

f i 3 <?- Bom. L. R. 640. 14 M. I.. T. 331 U 9 ‘ 3 ) 
M W N. 566; 25M.leJ.t48; O.C. 194; 40 

T ‘ A 1 si a*, c.), followed. 

\ Conti has also inherent powers to correct 

all error obvious on the face of the .coord before 

an order has been complete . ^ gg. 

In re St. Nazaire Co., U 8 7 P) 12 'r 11 - Q0 ‘ 

, r t no- 27 W. R. 834 and In re Snffield and 

\vuils Ex parte Drown, (i888) 20 Q. B. D. 6931 
S i! T 911136 W.R. 5 M; 5 Morrell 83. relied 

OU M Ool'Al.ASAMY 1Y15NGAR V. NUMMACHI 

Riiim.AK, 17 h. W. 254; (1923) a. I. K. (M.) 392 

__g 1X9 —Order for specified goods— 

portion of goods delivered to defendant— 
Second consignment containing more fhan 
remaining portion—Defendant, whether justi¬ 
fied in refusing to take delivery. 

Plaintiff sued tor recovery of money due on a 
balance of account in respect of the price of 
oil-cake supplied to defendant. It was pleaded 
th it the agreement was for the sale of 300 bags 
that 2so had already been received; that the 
second consignment was of 290 bags, and that th 
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defendant had the legal right to refuse this 
consignment: 

Held, (1) that the contract was governed by 
section 119 of the Contract Act and the defendant 
was justified in refusing a consignment which 
contained more than the ordered goods ; 

(2) that a second offer made by the plaintiff’s 
agent could not alter the rights and liabilities of 
the parties. Pat Jugal Keshwar-Bholanath 
v. Kishori Lai. Beiiari Lae 923 

---s. 149 —Railway Company—Delivery of 

goods. 

Plaintiff brought a package to a Railway Station 
for despatch to another place. U lie Loading Clerk 
filled up a number in the forwarding note pre¬ 
sented by the plaintiff and returned the same 
back to him with a request to call the next day 
and have the package marked with the number 
assignor] and obtain a Railway Receipt. ihc 
plaintiff without waiting for the next dny got 
the number assigned put on the package and 
left it in ashed within the premises of the Railway 
Station meant for the deposit of goods prior to 
their acceptance by the Railway. During tne 
night the package was stolen. The plaintiff 
sued the Railway Company for damages : 

Held, that the suit of the plaintiff must fail 
os there had been no delivery of the package to 
the Kailway Company withm the meaning ot 
s 149 of the Contract Act. The mere filling up 
of the forwarding note could not amount to such 
delivery A Lac n mi Narain v. Bombay, Baroda 
and Central India Railway Co., 45 A. 2 5 ’, 
(1923) A. I. R. (A.) 449 w 

__g, X 51 — Bailor and bailee—Goods lost by 

bailee—Want of care—Burden of prooj. 

Iu order to escape liability for the payment or 
damages for the loss of goods entrusted to a bailee, 
the burden of proving that he took as much care 
c .I... .—oe <1 mmi of ordinarv prudence would, 


_« 030 —“Principal contract —2 

'disclosed-Proker. liability oJ-Sfccial custom- 

“‘principal* contracts" as distingmshed from 

§§£Sw§giili 

b A Ta S oc a , n notia r auy S 'way°Vect the position of 

PO-t of a ro ■ princiga, — ” 

in“ije mfndJof.Ure ““^fXng toe brokers 

‘“Vs”!"* an P arbitration > clause provichnS Jot 

“••si* zsstsJtrs*. » p 

the brokers. 
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Joy Lai & Co. v. Monmotha Nath Mullik, 35 
Ind. Cas. 3; 20 C. \V. N. 365, followed. 

Obiter .—Wherever the “principal contract" 
form is employed, a custom obtains making the 
brokers and the contracting parties mutually 
liable to one another. C Jitmuee-Girdhari Eae 
tj. Ram Gopae Bohitram, 50 C. 12; (1923) A. I. 
R- (C.) 4 i 9 273 


-S. 264 — Partnership, dissolution of .notijicd 

in public press—Retiring partner, liability oj. 
The mere publication of a notice of dissolution 
oi a partnership in the public press is not sufficient 
to relieve a retiring partner from liability 
for good supplied to the firm by persons having 
old dealings with the same. R Ezekiee Moses 
v. Russa Engineering Works, i r. 47; 2 Bur. 

I#. J. 46 16 

Court-fees —• Mortgage-decree — Application for per¬ 
sonal decree — Appeal — Court-fees payable — Civil 
Procedure Code (Act V of 190S), O. XXXI V, 
r. 6. 

A mortgage-decree contained no provision for 
the recovery of the balance of the decretal amount 
after the sale of the mortgaged properties, from 
the debtor. After the sole of the properties the de¬ 
cree-holder made an applicationuuderO. XXXI V, 
■’» 6 of the Civil Procedure Code, ror a personal 
decree against the mortgagor for the balance 
of the decretal amount which had beeu ascertained 
as a result of the realisation by the sale, and the 
application was granted. Ihe judgment-debtor 
appealed . 

Held, that the Memo, of Appeal required an ad 
valorem Court-fee stamp on the amount in respect 
of which a personal decree had beeu made against 
the appellant. A BindhiachaeRai v. Sita Ram 21 

Court-fee —Redemption of mortgage, decree for, 
appeal against—Amount claimed larger than 
allowed by decree — Court-fee payable. 

When a mortgagee iu appeal claims a larger 
amount than that awarded by the decree oi the 
lower Court allowing redemption, his Memorandum 
of Appeal is chargeable with an ad valorem Court- 
fee calculated on the difference between the 
amount foimd due by the lower Court and that 
claimed by him in appeal. 

Sangar Bakhsh Singh v. Rawat Digdeo Bakhsh 
Singh, 67 Ind. Cas. 968; 25 O. C. 30; (1922) A. I. 

R. (O.) 82, followed. OSant Bakhsh v. Diedar 
Husain gg 

Court Fees Act (VII of 1870), s. 7 (v) (e) and Soh. 
U # Art. 17 (vij— Temple # tj has market value. 

A temple which is inalienable and absolutely 
devoted in perpetuity to religious purposes has 
no market-value at all as such withiu the meaning 
of section 7 (v) (e) of the Court Fees Act and must 
be dealt with for the purposes of the Act as a 
matter “not otherwise provided for " under 
Schedule II, Art. 17 (vi) of the Act. 

Quaere.— Whether a temple is a “house" withiu 
the meaning of section 7 (v) ( e ) of the Court-Fees 
Act. M Rajagopaea Naidu v. Ramasubramania 
Ayyar, (1923) M. W. N. 5 o; 45 M. E. J. 274; 18 E. 
W. 326 ; 33 M. E. T. 2 x> 46 M. 782; (1924) A. I. 
( M -) 10 108 


- «-7, v, xi (cc) —Tenant staying over 

after notice to quit—Suit for possession — Court- 
fees. 

A suit for possession against a person who con¬ 
tinues to be in possession after his tenancy has 
come to an end and who was given a notice to 
quit according to law, is not far recovery of im¬ 
moveable property from a person who is a tenant 
holding over but is a suit to recover it from a 
trespasser and as such falls not under section 
7, xi ( cc) of the Court-Fees Act but under clause 
v of that section. N Narain v. Tukaram, 
(1923) A. I. R. (N ) 310 93 

- -S. 7 xi (cc) —“ Tenant ," meaning of — 

Suit to eject —Thikadar after expiry of lease 
Position of — Court-fee. 

Section 7 (xi) (cc) of the Court Fees Act relates 
to suits for the recovery of immoveable property 
from a person who has been a tenant but whose 
tenancy has expired and who is holding over even 
against the will of his lanlord. 

The clause refers to all cases where the landlord 
seeks to recover the property from a person who 
has been his tenant and whose tenancy has come 
to an end or where the landlord by reason of 
some breach of covenant is entitled to re¬ 
enter. 


The word “tenant" in section 7 (xi) (cc) of the 
Court Fees Act, includes a person to whom the 
description would apply immediately before the 
commencement of an ejectment suit but whose 
tenancy has terminated entitling the landlord 
to eject him. 

A suit by a landlord to eject a tenant who was 
h thikadar hut whose thikadari interest has expired 
and who refuses to quit, whatever the reason may 
be, comes within clause (cc) of paragraph (xi) of 
section 7 of the Court-Fees Act. Pat Ramchakan 
Singh v. SheoDutta Singh, 2 Pat (m2*) 

A. 1 . R. (Pat.) 380; 4 P. E. T. 066 ' 619 


-Sch. I, Art. 5 — Review, application of 

—Court jee payable. 

'ihe words “leviable on the plaint or Memoran¬ 
dum of Appeal " in Art. 5 of Schedule I of the 
Court-Fees Act, mean “leviable on the plaint 
or Memorandum of Appeal in which the judgment, 
review of which is asked for, was passed " and 
cannot be construed as meaning “leviable on a 
plaint or Memorandum of Appeal asking for the 
same relief as that asked for in the application 
for review. " 


In re Manohar Tambckar, 4 B 26; 2 Ind. Dec. 
(N. S., 528, Proceedings, 6 th January 1872, 7 M. h! 
C. R. App. 1, In the matter oj Sheikh Ali Ahmad' 
1 Ind. Cas. 209; 31 A. 294; 6 A. E. J. 21 s # 
Nobin Chuudra Chuckcrbutty v. Mohanted JJzir 
Alt, 3 C. W. N. 292 and Fakhttr Ali v. Sahib 
Nur. 20 Ind. Cas. 3:234 P. R. I9I3; x * 0 p 
W. R. 1913, relied on. 


An application for review must, therefore, if 
presented before the ninetieth dav from the date 
ol the decree, bear one-half the fee levied or levi¬ 
able on the plaint or Memorandum of Appeal 
out of which the application has arisen, without 
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reference to the relief asked for in the application 
for review. 0 Nagesiiar Sahai v. Shiam 
Bahadur, 26 O. C.33 255 

Creditor and debtor— Promissory-notc, suit cn 

— Independent cause of action, value of. 

Where a creditor has a cause of action for the 
recovery of noncy. for which his debtor has exe¬ 
cuted a promissory-note, separate from and inde¬ 
pendent of the note, he can recover upon such 
cause, in case the note for any reason cannct 
be put in evidence. 

Ram Sarup v. Jasodha K unwar, 13 Ind. Cas. 
138:34 A. 158:9 A. Tv. J. 72. followed. A 
Kashi Prasad v. Panna Lai,, (1923) A. I. R. (A.) 

529 359 

Criminal Procedure Code (Act V of 1898 ), ss 4 

( 1 ) (h^ 199 — Penal Code (Act XL V of i860, 
s. ,q8 — Complaint and statement of complainant, 
nature of—Enticing away married woman — 
Complaint, contents of. 

The sworn statement and the complaint of a 
complainant may be read together for the purpose 
of ascertaining what the nature of the complaint 
in any particular case is, as oral allegations are 
also included in the definition of “ complaint " 
contained in section 4 (1) (/*) ol the Criminal 
Procedure Code. 

Jn re Pcdda Anjinigadu, 64 Ind. Cas. 2S2: 
(1921) M. W. N. 514; 22 Cr - E. J. 7C2; (1922) A. 
I. R. (M.) 353 : *3 L- W. 695. followed. 

Where in a complaint of an offence of enticing 
away a married woman there is no allegation 
either in the complaint or in the sworn statement 
of the complainant, that the accused’s purpose 
was to have illicit intercourse with her, there 
is no ’'complaint'' of an offence under section 
498 of the Penal Code so as to give a Magistrate 
jurisdiction to take cognizance of that offence 
as provided by section 199 of the Crimnnl Pro- 
cedure Code. M Arunachat.am Chetty v. 
EMPEROR, 45 M. I- J. 543 : ( 1023 ) M. W. N. S76: 
24 Cr.L. ]. s 37 9 « 

___s.39 — opium Act (I of 1878), s. 3— 

.• Special empowering. ” what amounts to 
A Notification of the I.ocal Government empower¬ 
ing Second Class Magistrates of certain places in 
the Presidency mentioned in a list appended to 
the Notification, by virtue of their office to try 
cases under the Opium Act, amounts to a " special 
empowering ” within the meaning of section 3 
of the Opium Act. M Ai.aga Pij.i.ai v. Emperor 
24 Cr. L. J. 846 958 

_ s 107 —Magistrate, when can detain 


r 
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that a person is likely to commit a -breach of the 
peace or to disturb the public tranquillity or 
to do any wrongful act which might possibly 
occasion a breach of the peace or disturbance, 
and cannot, by any other means, prevent the 
possibility of such an occurrence, that he with his 
limited powers can arrest a person and he must 
send him then to another Magistrate who has 
got adequate powers for dealing with the case, 
Raghunandan Per shad v. Emperor, 32 C. 80; 
8 C. W. N. 779; 1 Cr. L. J. 775 , followed. Pat 
Wahaui Mander v. Emperor, (1923) A. 1 . R. 
(Pat.) 527; 24 Cr.L. J. 825 857 

-3. HO— Security for good behaviour— 

Evidence of vague character, order, whether can 
be based on—Prosecution evidence, value of. 

An order requiring security for good behaviour 
cannot be based on the vague evidence of a large 
number of persons to the effect that the accused 
is a thief aiul a dacoit and that the neighbour- 
' hood is of that opinion. There is no rule of law 
or of good sense that every person who appears 
as a witness on behalf of the prosecution must 
be believed. 0 RaghudaTT v Emperor, 9 O. 

& A. L- R- 5 l 7l 2 4 Cr. L. J. 79 * 635 

_ s . 114 —Consideration justifying arrest 

—Magistrate, duty of—Substance of report not 

recorded — Order, legality of. 

In order to take action under section 114 ot 
the Criminal Procedure Code, the Magistrate 
must be of opinion that the only way of preventing 
an imminent breach of the peace is to comm* 
the persons concerned to custody and must nrt 
on record the substance of the Police or oth-Y 
report by which he is influenced. 

Where a Magistrate’s ordercomimtmg certain 
persons to custody did not state who had mac* 
the report, or what in particular was ststed in 

the report: 

Held, that the Magistrate could not be said 
to have proceeded on any information to the 
effect that the arrest of those persons was tne 
oulv way to preserve a breach of the peace ana 
the order was, therefore, illegal. Pftt Maniruddin 
u. Emperor, 24 Cr. L- J.829 

8-122 —Sureties living at distance from 


person in custody—Proper procedure. 

Where proceedings have been instituted against 
a person under section 107 of the Criminal lio- 
ccdure Code it is only in the special circumstances 
referred to in sub-sections (3) and (4) of that 
section that the law empowers a Magistrate to 
detain a person in custody till the completion 
of the enquiry. 

The sub-section can only be put into operation 
when a Magistrate, who has no powers to proceed 
under sub-section (i)ol section 107 is led to believe 


person bound over, whether can be ac ffr tea ‘ 
Section of the Code of Criminal Procedure 
gives a discretion to a Magistrate forefnseoi 
accept the sureties according as he considers th^ 
unfit or otherwise for the purpose for which the 
security is required. The elements neteSSary 

for 1 determining the fitness of *£ 

not been laid down, but m each 'case the Aiagi 
trate must consider whether the surety is in a 
position to excrcisc considerable cont^ and 

venc’Tof a sur°ety my not invariably be suffi- 

“ “ isr jar 

circumstances ■ suggesting that. 
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supervision and control over the conduct and 
movements of the.accused may not or may yet 
be practically possible. The object of requiring 
secmity is not to obtain money for the Crown 
by the forfeiture of recognisances but to' ensure 
that the particular accused person shall be ot 
good behaviour for the time mentioned in the 
order. It is, therefore, reasonable to expert 
ancLrequire that the sureties to be tendered, should 
not be sureties from such a distance as to make 
it unlikely that they would exercise any control 
over the,man for whom they are willing to stand 
surety. If the sureties undertake to keep the 
accused within the area of their observation or 
to adopt other suitable measures for securing 
the supervision and control needed to keep him 
in good behaviour there can be no inherent objec¬ 
tion to their being accepted as sufficient. 

Queen-Empress v. Rahim Bakhsh, 20 A. 206, 

A. W. N. (1898) 21; 9 In<i. Den. (N. sO 494 . 
re Jesa Bhatha, 55 Ind. Cas. 857; 22 Bonn L. K. 
TQO- 21 Ci. ti. J. 377; 44 3 8 5 and King-Emperor 

v.Mangal, 6 O. C. i 9 9> relied on. 0 £ 

RAMESHWAR TEWARI. 9 O. & A L R- (O.) 5-}. 

(1923) A. I. R. (O.) 165; 10 O. L. J. 299; 24 Cr- 

I«. J -795 J 

_ ss. 138 , 135 , 137 , 439— Obstruction to 

right of way —Bona fide dispute—Procedure— 
Jurisdiction — Revision—Interference by High 
Court—Public way — Dedication. 

Per Lindsay. J.— The discretion vested in the 
High Court to interfere in revision ought to be 
exercised in all cases where an attempt is made 
to abuse the process of the Court so as to pxeven 
parties from resorting to the Criminal Courts to 
compel a decision regarding matters whic 
properly lie within the cognisance of the Civil 

C °Disputes relating to a private right of way 
should not be decided in the Criminal Courts. 

In order to show that a way is a public way 
it must be proved that it lias been dedicated to the 
public generally. A dedication to a limited sec¬ 
tion of the public is void and oi no avail. A 
general dedication has to be inferred from the 
conduct of the owners ot the soil and irom 
uninterrupted user ol the way by the general 

public. 

Per Daniels J —It is not correct to say that a 
Magistrate has no jurisdic tion to ^ ”»dcr 

Chapter X of the Criminal Proceduie t od< n a 
case where a bona jute dispute as to titc is rm.t d 
On.objection being taken by the defendant teethe 

nroccedinc under section * . , , 1 

all°that the Magistrate h.,s to whether 

his conditional order is reasonable an 1 _ 

° X Emperor v. Dost Muhammad. 26 A. 98 : A.W.N. 

(1905) 202; 2 A. L. J. 599; ^ ^r. h. J. 3 i 7 . d,s- 

sented from. f w . r , 

Ram Sugar Mondal v. Alek Naskar, 07 Ind. 

Cas. 177 ; 49 C. 682 ; 26 C. W. N.-t t 2 * 15 -• '• 

1.247; 23 Cr. L. J. 353 . relied on. 

The High Court will only entertain a revision 
^cts where either there is no evidence tc 
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support the finding or where the finding arrived 
at is perverse or such as no reasonable man 
could have arrived at on the evidence produced. 

Ahsanullah Khan v. Mansukh Ram, 25 Ind. 
Cas. 350; 36 A. 403 at p. 405 • 12 A. h J. 5 11 . 

15 Cr. L. J. 598, followed. . 

Per Walsh. J .—One co-sharer of an undivided 
share cannot dedicate to the public a way over 
the common estate without the consent of his 
co-owners. The act must be the concerted act, 
at one given moment, of all the joint owners. 

A Magistrate must deal with an alleged public 
way under section 133 of the Criminal Procedure 
Code, even though the public character of the 
way is disputed. 

The summary powers conferred upon Magistrates 
under Chapter X of the Criminal Procedure Code 
are primarily intended to be exercised in eases 
where there is no question that the way is one 
vested in the public, and when that question is 
seriously disputed and its decision becomes a 
difficult matter of mixed fact and law, a Magis¬ 
trate has jurisdicti* n to exercise his discretion 
by declining to decide it, and sending the parties 
to a Civil Court. A Abdul Wahid Khan v. 
Abdullah Khan, 21 A. L. J. 5 2 9 i 4 5 A * 656; 
24 Cr. L. J. 817; (1924) A - L R * ( A> ) 1 849 


_ ss 133, 137 — Obstruction to public way 

or place—Railway land, whether public place 
_Bona fide claim — Procedure. 

The obstruction to which section 133 of the 
Criminal Procedure Code is applicable must be an 
unlawful obstiuction in any way which is or may 
be lawfully used by the public or in any public 
place There is no warrant for the view that 
Railway land is necessarily a public place, espe¬ 
cially Railway land which is outside the Railway 
fencing at a Railway Station. 

I11 taking evidence under section 137 of the 
Criminal Procedure Code . in a case where the pub¬ 
lic nature of the way is disputed, it is incumbent 
on the Magistrate, even where he finds that the 
claim of title to the land in question 011 the part 
ot the person showing cause is not justified, to 
determine further whether the claim is never¬ 
theless a bona fide claim, and if lie finds in the 
affirmative, to stop proceedings and give such 
person time to establish his claim in the Civil 

°Luckric< Karain Banerjccv. Ram Kumar, 15 C. 

• 7 Ind. Dec. IN. S.) 960. Imrat Ali v. 
Siuikh Amjo.d Ali 39 Ind. Cas. 292; 2 P. L. J. 
6 ? . , p 1,. W. 404; 18 Cr. L. J. 452. relied on. Fat 
K \ngi Sah r. R. N W. Railway Co.. 4 I’- L. 
T 1*02; 1 P. h R- i 5 t Cr.; (1923) A. I. R. (Pat.) 
540; 24 Cr. L- j • 855 104 ; 

— S. 144 , proceeding under — Record, contents 


of 

la tahiring action under section 144. Criminal 
Procedure Code, the record of the Magistrate should 
show in clear and mimistakeable terms the au¬ 
thority under which he profess to act R. 
Ihudamawaiu v. Emperor, i I'. 1 -j\ 2 Bur. J,. 
J. 22j (1923) A. J. R- (R ) 1 Cx. T«. j. 737 

85 
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- 1 . 145 —Attachment and sale of crops — 

Proceedings dropped—Order disposing of sale- 
proceeds. 

Where a Magistrate declines to continue pro¬ 
ceedings under section 145 of the Criminal Pro¬ 
cedure Code in respect of a dispute relating to 
certain crops on the ground that there is no likeli¬ 
hood of a breach of the peace, he has no jurisdic¬ 
tion to direct that the sale-proceeds of the crops 
attached under the preliminary order should be 
deposited in Court till one of the parties 
establishes his right to them in the Civil Court. 
The proceeds must be restored to the person 
from whose possession the crops were taken. 

Subbarama Aiyar v. Mariya Pillai, 24 Ind. Cas. 
967; 16 M. L. T. 52; 1 L. W. 493; 15 Cr. I,. J. 5*9} 
(1914) M. W. N. 798, followed. BI Mahaeakshmi 
V. SuBBARAYADU, 17 L. W. 429; (1923) A. I. R. 

(M.) 472' 24 Cr. L. J. 783 447 

-IB- 145 , 148 — Magistrate, duty of — 

Attachment of property, when permissible. 

In cases under section 145 of the Criminal Pro¬ 
cedure Code a reasonable effort must be made to 
decide the question as to possession before there 
is jurisdiction to attack the subject-matter un¬ 
der section 146. 

Sheobalak Raiv. Bhagwat Panday , 15 Ind. Cas. 
486J 40 C. 105; 13 Cr. L. J. 486; 16 C. W. N. 1052, 
followed. 

It is not a Magistrate’s business to speculate 
whether his order under section 145 of the 
Criminal Procedure Code will prejudice a 
future decision in a revenue proceeding. It is 
also not sound to check his hand because his 
decision is not final. Pat WayezUE Huq v. 
Shobrati Joeaha, 4 P. L. T. 441; 1 P.l R. 161 
Cr.j 24 Cr. Li J -754 258 

- 63 145 , 435 (3 )—Initial order, failure 

to make, effect of — Revision. 

Where in a proceeding under section 145 of 
the Criminal Procedure Code the Magistrate fails 
to make the initial order prescribed by sub¬ 
section {1) of that section, and has also not made 
at any subsequent stage of the proceedings an 
order which essentially Comph>s with the re¬ 
quirements of that sub-section the proceedings 
are without jurisdiction and cannot be regard¬ 
ed as proceedings under section 145. 

In circumstances such as the foregoing, the 
High Court is not precluded by section 435 ( 3 ) 
of the Criminal Procedure Code from interfer¬ 
ing n revision. L Hakam v. Raeia Ram, 4 I,. 
66; 24 Cr. L. J. 751 78 

- 88- 145 . 430 —Proceedings under s. 145 

—Preliminary finding, necessity of—Finding 
as to possession—Order without jurisdiction — 
Revision. 

In the absence of a preliminary finding as to 
the existence of a dispute concerning land likely 
to cause a breach of the peace, a Magistrate is 
not justified in taking any action under section 
145 of the Criminal Procedure Code. 

In a proceeding under section 145. Criminal 
Procedure Code, the scope of a Magistrate's in¬ 
quiry is limited to a finding as to possession, and 
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on that finding the only order which he legally can 
pass is one declaring which of the disputing parties 
is entitled to possession and forbidding all dis¬ 
turbances of his possession until evicted in due 
course of law. A finding with respect to the 
merits of the claims of the respective parties 
to a right of possession of the subject of dispute 
Is a finding wholly without jurisdiction. 

Although the High Court has no revisional juris¬ 
diction with respect to proceedings under section 
145. it will nevertheless interfere with an order 
which is without jurisdiction. R Nga Po Tin 
v. Nca Po Saung, 1 R. 53; 2 Bur L. J. 321 
(1923) A. I. R. fR.) 2ii; ^4 Cr. L. J. 740 68 

—-8- 172 —Calcutta Suburban Police Act 

{III of 1888), s. 47 (A) —Evidence Act (/ 
of 1872), $. 145— Police diary of case in 
suburban area, whether privileged—Right o f 
accused to inspect diary. 

In the suburban area covered by the Calcutta 
Suburban Police Act the Investigating Police 
Officer keeps his diary under section 47 A of 
that Act and not under section 172 of the Criminal 
Procedure Code and no privilege attaches to 
such diary and the accused is entitled to see 
the statements of the witnesses recorded by the 
Investigating Police Officer who have been ex¬ 
amined in Court and to use them to contradict 
the statements made by those witnesses under 
section 145 of the Evidence Act. C Suresh 
Chandra Ghose v. Emperor, 24 Cr. L. J. 757 

- 83. 190 , 476 —Presentation of forged 

document for registration—Order by District 
Registrar for prosecution—District Registrar 
also District Magistrate — Order, whether legal. 
An application for the compulsory registration 
of a sale-deed was rejected, whereupon the appli¬ 
cant appealed to the District Registrar, who dis¬ 
missed the appeal, but a few days later directedthe 
prosecution oi the applicant for an offence under 
section 471, Penal Code, and referred the case under 
the provisions of section476, Criminal Procedure 
Code, to the District Magistrate. AfteT the usual 
enquiry the accused was committed to the Court 
of Session and eventually convicted. On appeal 
it was objected that the District Registrar 
not being a Civil,Criminal or Revenue Court with¬ 
in the meaning of section 476 had no jurisdiction 
to proceed under that section: 

Held, that as the District Registrar was also 
the District Magistrate, it was competent for him 
to take cognizance under section 19°# clause (x)» 
sub-section (c), of the Criminal Procedure Code 
and to transfer the case to a Subordinate Magistrate 
in order that a commitment enquiry might be 
held Pat Cheta Mahto v. Emperor, 2 Pat. 
459;’4 P. L. T. 727; 24 Cr.L. J- 792 536 

_ s. 195 , applicability of—Perjury before 

District Judge as Registrar—Sanction for 
prosecution— District Judge, jurisdiction of. 

A District Judge has no jurisdiction to sane- 
tion a prosecution for perjury in respsect of an 
affidavit sworn before him as District Regis¬ 
trar. To such a case section 195. Criminal Pro 
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cedure Code, has no application. A Dina Nath 
■u. Nek Ram, 21 A. L. J 88; (1923) A. I. R 
(A.) 175; 24 Cr. h‘ J - 747 75 

.— a. 195 — Sanction for perjury—Deposition 

_ * a 1 • . . 


by witness —Locus penitentiae. 

A witness is entitled to locus penitentiae and an 
opportunity to correct himself and if, when he 
gets that opportunity, he re-calls to his mind any 
fact about which he had made a statement which 
was not quite accurate a prosecution for perjury 
in respect of the former statement is not 

desirable. . ^ 

Lachhmi Narain v. Emperor, 19 Ind. Cas. 712; 

16 0 . C. 81; 14 Cr. L. J. 280, followed. 

No statement made by a witness in a deposi¬ 
tion can be regarded as a completed statement until 
the deposition is finished and corrected if neces¬ 
sary ; till then it is open to the witness to quality 
or correct any statement. A Maharaj Prasad 
v Emperor, 21 A. L. J. 673; 9 0 . & A. L. 

094; 24 Cr. L. J. 779 

_ SS. 195 , 439 —Penal Code (Act XL V 

of 1860), 5 s. 468, 47 i— Bihar and Orissa 

Public Demand > Recovery Act (IV of i 9 M)> 
sale under—Application to withdraw surplus 
money—'Forgery — Sanction, whether necessary 
Revision—High Court, whether can restrain 
subordinate Court from trying accused person. 

A certain mahal was sold by a Collector fo 
arrears of Road Cess under the Bihar and Orissa 
Public Demands Recovery Act, and after 
paying the Government demand a surplus was 
Ivin" in the Collectorate to the credit of the cer¬ 
tificate debtors. A mukhtar subsequently 
filed a mukhatarnama purporting to have been 
executed in his favour by all the co-sharers in 
the mahal and with irew the amount in deposit. 
Complainant, one of the co-sliarers lodged a 
plaint before a Magistrate that the accused, the 
other co-sharers in the mahal, ha 1 f' >r ged lus name 
on the mukhtarnama and praying that process 
should issue against them for off uees under sections 
*68 and 47I of the Penal Code. The M^frate 
issued process against the accused and thejatter 
moved the High Court 111 revision to quash tnc 
proceedings on the ground that thc ?a, J ct ^ u f _ 

terminated after the sale of the property and the 

return the surplus money to the persons eutit < 
Un f 2 Tth" the “p&m to withdraw the money 

was not made to the officer entrusted with t !.l 
custody of the surplus sale-proceeds m his eap.-cit, 

therefore, no sanctou 

105 of the Criminal Procedure Code was neecs 

S&t £tom tryiug 
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an accused person against whom it has issued 
process. Pat J hard Lad v. Madan Das, 2 Pat. 
25 7; (1923) A. I. R. (Pat.) 410; 24 Cr. L. J. 809 

713 

83 . 195 . 537 — Penal Code ( Act XL V of 

re - .. y _ f*__ j _ a _ 2___ 


- —- - \- — r 

i860), s. 182, offence under—Sanction to pro¬ 
secute, absence of — Irregularity. 

Although sanction to prosecute for an offence 
under section 182, Penal Code, is necessary, the 
absence of such sanction, unless a failure of jus¬ 
tice is occasioned thereby, is a mere iregularity 
under section 53 7 of the Criminal Procedure Code, 
and would not vitiate the prosecution. L B 
Nagappan madauar v. Emperor, (1923) A. I. R. 
(R.) 135; 24 Cr. L. J. 755 259 

— 83 - 199. 345 , 403 — Penal Code (Act 

_ . n j • « •• r __• _ J 


XLV of i860), s. 498 —Abduction of married 
woman—Complaint by person having care of 
woman — Complainant, whether can compound 
offence—Acquittal on charge of abduction, whether 
bars trial on charge of detention. 

Although by virtue of section 199 of the Crimi¬ 
nal Procedure Code a person having the care 
of a married woman on behalf of the husband dur¬ 
ing his absence can prefer a complaint in res¬ 
pect of an offence under section 498 of the Penal 
Code, the only person who is authorised under 
section 345 of the Code of Cri m inal Procedure 
to compound this offence is the injured husband. 

An order of acquittal, therefore, in respect 
of an offence under section 498 of the Penal Code, 
which is the result of the offence having been 
compounded by a complainant other than the 
husband, is illegal. 

An acquittal on a charge of abduction under 
section 498 of the Penal Code is no bar t 0 the 
trial of a charge of detention. L Mahbdb Aid 
Khan v. Emperor, 4 L. L. J. 4 88 : 2 4 Cr * J* 

7 8o 444 

8 . 202 — Magistrate holding preliminary 

a I f . . J /_ A __ - _____ 


wr • — ^ — sj • * jl 

inquiry, whether debarred from trying case. 

The mere fact that a Magistrate holds a preli¬ 
minary inquiry into the truth of a complaint, does 
not incapacitate him from trying the case. 

Queen- Empress v. Maganla Rat. Un. Cr. C 
530, Cr. Rg. No. 63 of 1890. followed. L B 
Mrs M ay Boudvit.i.e v. Emperor, (1923) A. I. R. 
(R ) 65; 24 Cr. L. J. 74 4 72 

S3. 202 , 476 — Prosecution on evidence 


recorded under s. 202. legality of—Penal Code 
( Act XLV of i860), s. 211 —Complainant not 
given opportunity to produce all evidence — Prosecu¬ 
tion , legality of. 

Section 476 of the Criminal Procedure Code 
is wide enough to cover the consideration of other 
than legal evidence and a prosecution can legally 
be directed upon evidence recorded under 
section 202 of the Code. 

[a re Kochi Midar Labhai, 10 Ind. Cas. 619; 
10 M. L. T. 47; 21 M. L. J. 795 : (i9ri) 2 M. W. 
N. <), 12 Cr. L J. 323, dissented from. 

A prosecution lor an offence under section 
2u of the Penal Code is not necessarily illegal 
merely because the complainant was not given an 
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opportunity to adduce all bis evidence in support 
of ms case. Pat Bansidhar Marwari v. Emperor, 
24 Cr. J,.J. 862 1054 

-s- 203 — Complaint against Police Officer 

— Enquiry — Ptoccciure. 

Where a complaint is made against a Police 
Officer it sli mid be enquired into with care and 
every opportunity given to the complainant to 
prove his complaint. If the complaint is false the 
Magistrate has considerable powers of granting 
compensation by inflicting a fine on the com¬ 
plainant and of prosecuting him for perjury. 
0 Balda Pasi v. Nasir A1.1 Khan, 9 0 . & A. R. 
R.., 57 ; 24 Cr. R. J.814 718 

-S3. 203 , 437 — Complaint dismissed 

without notice to accused— Further enquiry — 
Order ol dismissal , whether can he set as‘de 
without notice. 

Where a complaint has been dismissed under 
section 203, Criminal Procedure Code, without 
notice to the accused, the order of dismissal may 
also be set aside without noth e to him 

Angan v. Ram Pnbhan , 18 Ind. Cas. 146; 10 
A. 1 ,. J. 531 i 14 Cr. L. J. 2; 35 A. 78. followed. 
A Mata Palat v. Emperor, (1923) A. I. R. (A) 
47 i>; 24 Cr. L. J. 81 r 715 

-s 239 — Joint trial — Allegati- ns against 

two accused mutually exclusive—Misjoinder of 
cha>ges. 

Where the allegation against two accused per¬ 
sons are mutually exclusive, i. e., where the al¬ 
legation is thateithcr one or the other committed 
the offence, they can ot he tried together. 

Azi •.-ud-din x. Emperor, 11 Ind. Cas. 163; ■. 
Bur. L. T. io«; 14 Cr. L. J. 561; 7 R. B. R. 68, 
followed. L B ICyaw Dwe t>. Emperor, (1923) A. 
I. R. (R.) 67: 24 Cr. I, J. 750 ' 78 

-ss 247 , 403 — Acquittal under s 247 

bars subsequent proceedings. 

An order of acquittal under section 247 of the 
Criminal Procedure Code operates as a bar under 
section 403 to the entertainment of a complaint 
charging the same accused with having com¬ 
mitted the same offence, on the same allegations 
of fact. A Emperor r. Dueea, 45 A. 38; (192O 
A. I. R. (A.) >6o; 24 C«r. L. J 862 1064 

- 8S . 248 , 403 — Complainant, alsence of 

— Aequitlal, effect of—Presence of accused, 
whether necessary. 

The important matter for an order under sec¬ 
tion 247 of the Criminal Procedure Code is the 
presence or absence of the complainant. It 
cannot be said that the accused must cither be 
present or must have been summoned to Court. 
A11 order under section 247 is a final order of 

acquittal which operates as a bar under section 
40 \ of the Code to the trial of the accused for the 
sanu offence. 

In re Guggilapu Pcddaya, 9 Ind. Cas. 253; 
34 2 53 ; 9 M. R. T. 93; 12 Cr. R. T. 41! 

followed. 

In re Muthia Moopan, 21 Ind. Cas. 159; 36 

M. 315; 14 Cr. E. J. 559, distinguished. Pat 
Kiran Sakkar y. Emperor, 24 Cr. E. J. 81 v s 
P- J,. T. 15; 2 P. L. R. 83 Cr. 719 


Criminal Procedure Code—contd. • . 

-S. 257 —Buty of Magistrate to summon 

defence witnesses — Warrant-case—Costs, failure 
to pay, effect of. 

The provision contained in section the 

Criminal Procedure Code that a Magistrate shall, 
save in exceptional circumstances, issue process 
on the defence witnesses is mandatory. The 
exception arises when the Magistrate considers 
that the application should be refused on the 
ground that it is made for the purpose of vexa¬ 
tion or delay or for defeating the ends of justice, 
and such ground must be recorded in writing. 

In the matter of the petition of Sat Narain 
Singh. 3 A. 392; 5 Ind. J ur. 602; 2 Ind. Dec. (n. 3 .) 
204, Emperor v. Purshoitam Kara, 26 B. 418; 
4 Bom. R. R. 38, Narayjna Mudaly v. Emperor, 
31 M. 13 1; 7 Cr. E. J. 425, relied oil. 

Phi hunt a Singh v. Queen-Empress, 20 C. 4691 
<0 I ml. Dec. fs S.) 31 7 distinguished. 

The inability or ecen the refusal of an accused 
person to pay the costs of the witnesses would not, 
in a warrant-case, be an adequate ground for 
/efusing to summon the witnesses. Pat DEBI 

Singh v. Emperor, 24 Cr. R. J - 831 "U :)3 

-s- 257 — Witnesses, attendance of — 

Accused, right of — Du>y of Court. 

There is no reason why, within all reasonable 
limits, an accused person should not be entitled 
to obtain the assistance of the Court in bringing 
be ore it all such persons as he may think are 
necessary in order to protect himself against 
the accusation and charge which has been brought 
against him in connection with any criminal 
offence. Mere technicalities as to whether he 
applies to the Court for enforcing the attendance 
of his witnesses at one moment or a little later 
should not deprive him of his right. It does hot 
matter in the least to the Tribunal or to the‘ad¬ 
ministration of justice, whether there is*'or is‘hot 
a trifling delay in the operation and conduct of 
proceedings. The only important thing from a 
fundamental point of view is that the Tribunal 
should ascertain whut is the truth of the accusa¬ 
tion which has been brought agaiust the accused. 
Pat Beni u. Emperor, i P. E. R. 117 Cr; (1923) A. 

3 . R. (Pat.) 536; 24 Cr. R. J. 835; 5 P. E. T. 46 947 

-SS. 301 , 303 , 307 -Trial by Jury— 

Verdict, incomplete — fudge, power of, to put 
questions to Jury—Several charges — Procedure 
— fudge, disagreeing with verdict—Reference 
to High Court — Discretion. ... 

In a casa in which the accused were beiri£ tried 
on several charges, the Judge directed the Jury 
to return a verdict in respect of each charge 
with reference to each accused. The Jury re¬ 
turned a unanimous verdict which made no re¬ 
ference to some of the charge*. The Judge then 
put some questions to the foreman of the Jury 
in order to ascertain precisely whac the verdict 
of the Jutv was as regards those charges: 

Held, that the course adopted by the Judge 
was quite legitimate and in accordance with 
th? provisions of section 303 of the Criminal 

Procedure Code. c 

Where a ’ Sessions Judge disagrees' witc 

the verdict of a - Jury, section 3 °7 ot 
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the Criminal Procedure Code gives him a dis¬ 
cretion to submit the case to the High Court; 
it is only when he is clearly of opinion that it is 
necessary for "the ends of justice to submit the 
case to the High Court, that he is bound to do so, 
•If he is not clearly of that opinion, his failure 
to submit the case to the High Court is not a 
subject .for 'interference by tne High Court on 
appeal. 

Per Sanderson, C J .—In a case in which 
then* are more than one accused and there are 
seveta! charges it is a convcnieut course for the 
Judge to take the verdict of the Jury upon each 
Charge separately. C Bran Kilan v- Emperor, 
50 C. 658; 2 4 Cr. E. J. 838; (J924) A. I. R. (C.) 47 

950 

s- 342 , applicability of — Summom-ca>e > 


— Procedure. 

The provisions ot section 342 of the Criminal 
Procedure Code are inapplicable to summons- 
cases, but there is no objection to a Magistrate 
questioning the accused generally for the purpose 
ot enabling him to explain the circumstances 
appearing in the evidence against him, and in 
complicated cases, especially where the accused 
is not represented by Counsel, it is a desirable 
•coarse, notwithstanding that it is not obligatory, 
m PONN USAMI ODAYAR v . RAMASAMI XhaTHAN, 

45 M. I*. J. 22 4 i (1923) Al. W. N. 519; 18 E. W. 
478 ; 46 M. 758; 24 Cr. E- J. 833; (192}) A. I. R. 

(M.) 15 945 


-S. 349 —Trial by Second Class Magistrate 

-■ Jxjc evce to Joint Magistrate—Joint Magis¬ 
trate, 'cut s of. 

A Second Class Magistrate trying an accused 
person under sections 352 and “ 506 of the 
Pen«l Code being of the opinion that the accused 
should be bound over under section rc6 of the Cri¬ 
minal Procedure Code referred the case to 
the Joint Magistrate. The latter passed an order 
under section 106. On the record going back the 
Second Class Magistrate convicted the accused 
on the substantive charge. On a reference bv the 
Sessions Judge* * 

held, that the Joint Magistrate acted without 
jurisdiction and the order passed by iiim was 
liable to be set aside. A Dukhi Emperor, 24 
Cr. E. J. 784 ’44^ 


- s. 342 ( 1 ), Chap. XXH —S ummons-ca se 

tried summarily — S. 342, applicability of. 

The provision contained in section 342 of the 
Crim nal Procedure Code is inapplicable to sum¬ 
mons-cases whether tried summarily or in the 
ordinary manner. M Eharma Singh v. Emperor, 
45 AI. E. J. 230; 18 E W. oiz; 46 M. 766, (1923) 
M. W. N. 893; 24 Cr. E. J. 847; (1-324; A. X. R. 
( M ) 30 959 


*-I. 345 — Penal Code ( Act XL V of 

ss. 323. 50^ —Compounding offence — Document 
of compromise. 

S., a Railway passenger, complained to the 
Police that he had been assaulted and abused by 
J., the Guard ot the train in which he had travell¬ 
ed. Upon this J . was charged with the commis¬ 
sion of offences undei sections <23 and 504 of the 
Penal Code. At the trial, he produce -1 a docu¬ 
ment a leged to have be n written by S., which 
said: "Mr. /. has come to me and offered an 
unconditional apology. I bog to withdraw the case 
against him." 5 . admitted the agreement but 
said that it was ‘given for office and not for Court' 
and that he wi lied the accu e l to be tr.ed. The 
Magistrate held tnat the agreement was not a 
compromise ,ut a withdrawal which could only 
be made by ‘intimation to the Magistrate and 
finding the accused gu.lty sentenced him to a fiue. 
On a reference ol the case to the High Court : 

Held, thatthe case had been compounded by S. 
and the convictlo 1 of J. was illegal. A Empekor 
u. J. John. 45 A. i 45 j (1923) A. I. R. (A., 474 24 

Cr. !<• J 738 262 


-- ss- 349 , 562 —Penal Code (Act XL V 

of i860), s. 53— 5 . 349, construction of — Ord^r 
under section 562, whether punishment. 

It is a general rule of criminal jurisdprudence 
that only an authority who has heard the evidence 
is competent to decide whether the accused is 
innocent or guilty, and an exception to this 
rule must be strictly construed 

Emperor v Ram Prasad, 36 Ind. Cas. S6y 
12 N. E. R. 146; 18 Cr. E. J. 35, followed. 

Section 349 of the Criminal Procedure Code 
creates one of such exceptions. 

An order under section 562 of the Criminal 
Procedure Code directing release upon probation 
of good conduct cannot be said to be a "punish¬ 
ment " in the sense in which that word is used in 
section 349 of the Code, for it is not one of the 
various kinds of punishment described in sec¬ 
tion 33 of the Penal Code. N Baba v. Emperor 
24 Cr. E.J. -738 g6 

— -«■ 369—Review—Revision—Order passed 

by one Judge, whether can be revised by another 
Jud^e. 

A Hivh Court Judge has no jurisdiction to 
revist an order passed by himself or by another 
Judge of the Court a Empekor 1-. K.ue .is a 
M s; (1923) A. I. R. (A.) 47 n 24 Cr. E. J . 765 270 

■ S. 439 High Court, power of, to gran* 
leave to compound offence. 

A High Court has power in revision to allow the 
composition oi an offence in a case in which a 
Court of Appeal can allow a composition, as section 

f? 9 °. f . Ul <; Cr ‘ m,ual Procedure Code authorizes 
the High Court to exercise any of the powers 
conferred on a Court of Appeal. 1 

Husain Khan v. Emperor, 39 Iud. Cas. 6oo- 
39 A. 293: 15 A. L. J 136: ,8 Cr. U J. 546, follow! 
eu. A Shihoo Emperor. 45 a. 17- (1022) 4 
I. IMA.) ., 8; 24 Cr. I, J. 854 7 ’ ( 9 loifj 

- vision - A Hera lion of charge 

— High Court , power of. J 

h n' ' V,K , n sitti l l « as a Revision 
Court, p , er t«» a.ter a charge from that under 

a mmor offence to otic under a more serious one 

and enhance the sentence. A Empekor r. Umrao, 

21 A / J.yro; U,2 0 A. E R. (a.) 355 , 2 4 Cr. 

" J * /53 257 
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__ss. 451, 454 — Europe™ British subject 

_ Trial bv Jury — Ccaim, when to be made — 

Waiver, effect of. . . _ , _ , 

Section 451 of the Criminal Procedure Code 
give* an accused Europeau British subje .t the 
right to claim trial by Jury an? time be lore he is 
called on to enter upon bis defence. Ihere- 
fore, where an European British subject waives 
this right at an earlier stage, be can re-consider and 
cancel his waiver before he is called on to make 

his defence. . 

Emperor*. Salhvan, 24 A. 511} A.W.N. (* 9 ° 2 ) 

X42, relied on. , _ , 

Section 454 of the Criminal Procedure Code 

does not in express terms deal with a case where 
the right to cla m trial by Jury has been asserted 
but subsequently withdrawn. It applies only to 
a case where no claim has been made which would 
be valid under section 451 of the Code. 

Per Suhrewardy, J .—Section 454 of the Crimi¬ 
nal Procedure Code is an explanatory corollary 

to section 451 of the Code. Their joint import 
IS that an European British subject may ,-aim 
to be tried by a Jury at any time before he en, rs 
ou his defence, but if lie does not do so. he must 
be eonsilcred to have relinquished such right 
and shall not be allowed to assert it again. 

There is no express provision n the Criminal 
Procedure Co te that the right to claim trial by 
Turv once waived cannot be asserted at any time 
before the accused ,s called up- n to eutcr on 
his defence. What the Code lays down »s that 
once he has allowed the o\ portunity to P ; ‘ s » he 
can ot av. il himself of the privilege again. 

0 Makbul Ahmad e. A. J. E. Allen, 5^ • - 

27 c. w.N.649; ('923) A - I R - 6575 4 104 i 
It. J. 549 

_ s 47 q-O rder for prosecution—Reason- 

r'UtrTo .1 tu. crl.jj-a 

Procedure Code should not be passed uu ess the re 
i^r—abl probab l.ty of coupon. 

S w'n V „ u C. 4 l i m ' « 
g.VftV! toi.owcd N - Vat M.NDAR , IS-™--. 

24 Cr. L. J. 8-3 

_, 47 $—Sanction fo, proucultott-Esse* 

Ua l p *titulars-Pri.dk no«-judtciat enquiry 

M , g Lan, f«^ 0 ’prosecute a 

t^e sr, omcer wjthout^per 

tttet'iodi of Ukias under 

theVummal Procedure Code for the 

1>t( “S'rt t: t“ Mailstrlu had no jurisdiction to 

ma^re the^order. Pat CilOTK LAP MODI i’-EaipEROIC 

1 V. ly R 137 <-*•! U923) A. I. R- 54 * 4 

Cr. L. I.806 
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_t. 481 — Penal Code [Act XL V oj i860), 

s 228— Contempt oj Court—Statement of accused, 
failure to record— Illegality —“ If any ” in s. 
481, meaning of. 

No person can be punished for contempt 01 Court, 
which is a criminal offence, unless the specific 
offence charged against him is specifically stated 
and an opportunity is given him of answering 

• 1 

1 ’ In re Edward Hutchinson Pollard, (1868) 

2 P C 106; 5 Moo. P. C. (n. s.) hi; 16 E. R. 
4 c 7t Chan Hang Kiu v. Supreme Court of Hong 
\on*. 4 lud. Cas. 539 ; 13C. W. N. 68 5 ;6M L. T.9; 
Iy M. L J. 3 2 4 ; Cr. L- J- *77 (P. C.) followed. 

All that the expression “statement (if any) 
of the offenders” in section 481 of the Criminal 
procedure Code indicates is. that the Court can¬ 
not compel the accused to make a statement; 
but it does not mean that the Court should not 
give him an opportunity of making the statement 
A conviction under section 228 of the Penal 
Code without giving the accused person an oppor¬ 
tunity of making a statement as required by sec¬ 
tion 481 of the Criminal Procedure Code, is ,1 legal, 
n Krishna Chandra Bhowmik v. pmperor, 37 

C. L. J. 5351 U'23) A. I. K. (C ) 561; 24 CT.L. 
J./98 044 


_ s 517— Court, jurisdiction of—Order for 

restoration when can be made- Bona fide 

pu: chaser in possession — Remedy . 

Where stolen property has passed into the 
handsof a third person, and a question of bona fides 
of title by purchase or otherwise clearly arises, 
the duty of the Criminal Court, so far as res tor a- 
f :„ n of the property is concerned, is to leave the 
complaint toh.s remedy in the Civil Court if he 

thinks he has one. 1 

Uuder section 517 ° f tlie Criminal 
Procedure Code, the jurisdiction of the Cri¬ 
minal Court is confined to an order at the eon- 
elusion of the trial for the disposal of the 
nrooerty which has been stolen and which is be- 
F” P ft u the criminal proceedings. It need not 
be In the possession of the Court, but it must be 

capable of being ear-marked, and such an order 

must be made in the presence of the purchaser of 
To commodity who* has a right to be heard 
th Au order u-icier section 517 niade six months 
after the trml is bad. A Naini MaL v. EMPEROR. 

24 Cr L « 520 —Order for disposal of property— 

^ ^ T £?$£ 

°’ der p * I, | ix 01 187.1). j. 187 —Person 

, C :;Z C , J» of geods for 7 U Mker oan 
pledge goods- itende d in the case of section 

X hc Eegi,lature_i.,tena^ d tQ confer 

520 ° if hirisdiction on the District Magi»- 

co-icurreut junsdictio j SQ tjat where 

trate an 1 l ‘ l f u iS Uad an y opportunity of 

neither of th ni h^^ u der that SC ction, an 
exercising Ji fof rcdreSS to e ther and the 

apphean obta j as se isin of the caW 

bns power to act in the matter. 
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The possefsion required in section T78 of the 
Contract Act is juridical possession of the goods 
and not mere custody cf them. 

Seagerv. Huknta Kessa, 24 B. 458; 2 Bom. 
h. R 403; 12 Ind. Dec. (n S.) 837.relied on. 

Dulabdass v. Ma Win, 59 Ind. Cas. 965; 3 U. B. 
R. (1920) 217, dissented from. 

A person who is given possession of goods 
by the owner in order that he might se 1 ! them 
for and on behalf of the latter has suc h po«s s* 
Sion of the goods as is contcmp’rtrd in sectio.r 
178 of the Contract Act, and a pledge made by 
him of the goods in favour of a person who acts 
in good faith is valid. 

Kong Lone v. MaKav, 4 L. B. R. 13; 6 Cr. L. 
J. 125, Stephen Aviet v K^ng- Emperor, 4 L. B. R. 
25; 6 Cr. L. J. 135, Annamalai Chetty v. Mrs. 
Basch, 65 Ind. Cas. 1000; 11 L. B. R. 217, 23 
Cr. D. J. 216; (1922) A. I. R. (I,. B.) 17, Naganada 
Davay v. Bappu Chettiar, 27 M. 424; 14 M. L. T. 
69, relied on. R Emperor n. Nga Po CniT. 1 R. 
199; 2 Bur. E. J. 241; (iy23) A. 1 . R. (R ) 227: i\ 
Cr. E. J. 858 1050 

--- I. 620 —Transfer of case—Magistrate 

having tried other persons on same charge , whether 
ground for transfer. 

The fact that a Magistrate tryi rg an accused 
person has already tried ether persers cn the 
same charge, is not a sufficient ground for direct¬ 
ing the transfer of the case to some other Magis¬ 
trate. ODalsher v. Emieror, 9 O. & . . L. R. 
547; 24 Cr. L. J. 800 694 

--- S. 520 — Transfer of case—Suspicion in 

mind of act used. 

A Magistrate, in the discharge of the multifa¬ 
rious duties of bis office, has to perform a very 
large number of extra-judicial functions and in 
the discharge o f his executive duties, he mav be 
compelled to act in a way which would raise a 
suspicion in the mind of an accused person 
that he is not likely to get justice when the 
Magistrate came to enquire into a particular 
m itter judicially. In smh a ease it is advisable 
that the judicial trial should he held by another 
Magistrate. 0 Mohammad Yunis Khan r Gct.ab, 
9 O. & A. L. R. 448; ( 923) A. I, R. (O.) 1-2; 
24 Cr L. J 811 715 

Criminal trial — Prosecution, duty of. to put for¬ 
ward all eye-witnesses of occurrence —• Inference. 
It is not for the Police or for the Public Pro¬ 
secutor to champion a particular theory and to 
suppress the evidence of a truthful witness simply 
because his testimony is inconsistent with it. On 
the other hand, if the Police or the Public* Prose¬ 
cutor considers a witness to be a faKe witness 
or that his evidence is unnecessary, tin rc would 
be justification for not sending up that witness 
as a witness for the prosecution, and his absence 
at the trial ought not to be a reason tor disbelic viug 
the prosecution witnesses if they are otlierwi.se 
worthy of credit. 

Queen-Empress v. Durga, 16 A. S j [['. 11 ); A. W. 
N. (1894) 7; 8 Iud. Dec. (N. S ) 33 r lied on. 

Where all the eye-witnesses called for the prose¬ 
cution are partisans of the complainant and 
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hostile to the accrued ard the independent eye- 
witnesses are ret called the Crurt i« entitled to 
tale this fact into consideration in weighirg their 
evidence and to draw an inference adverse to 
the prosecution; but if the witnesses called for 
the prosecution are otherwise worthy of credit 
the Court is rot entitled to disl elievethem simply 
because seme persons who could have thrown 
light upon the case, have rot been put before 
the Court by the rrosecution. Pat RamjiT Ah;r 
v. Empefor. 2 Tat 309; (1^23 A. I. R. (Tat.) 
413: 1 P. L. R. 2<6Cr.; 24 Cr. L. }. 801 706 

Custom— Adoption, failure of—Gift to adopted 
son — Presumption. 

Where a deed contains a testamentary disposi¬ 
tion in favour of a person believed to he the adopt¬ 
ed son of the executant, it is a question for con¬ 
sideration whether on the failure of the adoption 
the gift also fails. The Court has to decide in 
each case, after considering the language of the 
document and the suirounding circumstances, 
whether the adoption wa6 the reason or motive 
for making the gift or bequest, or whether the 
mention ol the donee or legatee as an adopted son 
was merely descriptive of the person to take under 
the gift or bequest and he was to take the propei ty 
even though his adoption may not be valid. This 
is the law with respect to cases where there is an 
express gift or lx quest in favour of an alleged 
adopted son, but where the instrument of adop¬ 
tion does not mention any gift inter vivos or any 
testamentary disposition in favour of the adopted 
son, and contains merely a declaration, of adop¬ 
tion, which declaration is found to l e incorrect, the 
deed cnnn»t be t ten ted as a detd of gift. 

Fantvdra Deb Baikal v. Bajeswxr Das, 11 C. 
46.3; 12 I. A. 72; 4 Sar P. C J. 610; 9 Ind. Jur. 
277: 5 Ind. Dec. (n. s.) 1068 P. C and Lali 
v. Murhdhar, 28 A. 488 ; 3 C. L. J. 594; 8 Bom. 
I„ K. 402; 3. A. I,. J. 413 , 10 C. W. N. 730 ; 33 
). A. 07 P. C., relied on. L Ishbb Singh v. 
Surat Sinch, 4 h. 356 294 

- Ad^piinn of sister’s son—Hindu 

Juts r/ Hoshiarpur District —Riwaj-i-am, entry 
in, value of. 

Among Hindu fats of the Hoshiarpur Distiict 
the adoption of a sister’s son in the presence of 
near collaterals is valid by custom. 

Where a statement in the riwaj-i-am as to 
the exi-teiice of a custom is supported by 
instances, it affords sufficient proof of that custom 
uni.- rebutted by the party who denies it 
Ish>r Kuar v. Baja Singh. 9 Ind. Cas. 608; 94 
r 1, k. nil 1: 29 P. R. 1911. 1 _*4 p. w. R. 1911, 
ChuH.ni v. llazurr Lai. 30 Ind. Cas. 22; 7 P. R 
191C ■ 1 2 9 p w. R. 1915; 40 P. I,. R. 1916, Beg 

v Allah pitta 3S Ind. Cas. 35 4I 45 P. R. i 9 nj 

12 1- w. k. 1917 : 2 1 M. D. x. 310 ; 32 m. h . j. 
615 : i>> Bom. i,. k. 388 ; 15 A. L,. J. 525 1 21 

C. V'' N. 8,2 ; 44 C. 749 ; 26 C. I,. J. 173 ; 44 

I A. 89 (I\ C ). II azira v. Marvan, 42 Ind. 
C»- 318 84 P. k. 1917; 151 p. w. R. 1017-3 

P b k 191.s followed. 

Bu.Ha v hud ha, 50 P. k. iS (p. B.), dis¬ 
tinguished. 
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Budhu v. Bur, 84 P. R. 1893, dissented from. 

L Naixan v. Ra-jan Singh, 4 L- xo2j 5 L. L* 

J« 2 53 ® 88 

_ A lienation — Necessity — Antecedent-debt 

— Alienation for purposes of trxde. 

Ordinarily, the payment by an alienee of an 
antecedent "debt due to a third person is justified 
and there is no necessity for the alienee to go 
further and to prove that the previous debt was 

in itself incurred for necessity. 

It cannot be laid down that, under no circum¬ 
stances can a member of an agricultural tribe 
alienate ancestral property for the purpose of 
engaging in trade. 

Santa Singh v. Wary am Singh, 24 Ind. Cas 
361; 19 P. R. 19*5; 2 °7 p R - 1 914 ; x 47 w 
R. 1914. explained. . 

Where an alienor, who owns a very small piece 
of land, which is not sufficient to enable him to 
earn his living as an agriculturist, and who lias 
no other means of subsistence, alienates the land 
for the purpose of engaging in trade, the alienation 
cannot be challenged on the ground of want of 
necessity. L Muhammad Hass an-ud-din v. 
Saif Ati Shah, 4 L. 122; 3 I*. L J. *4® 401 

___ Alienation — Widow, whether can gift 

iion-ancettral property of husband—Construction 
of document—Gift or Will. . . 

Under the Customary Law of the Punjab no 
female in possession of immoveable property 
inherited from her husband has power ordinarily 
to make a gift of such property ; and uo distinction 
can be made between ancestral property and self- 
acquired property in this respect. 

In construing a document no part of it is, as 
far as possible, to be left out as redundant. 

In order to decide whether a document is a 
deed of gift or a Will it is necessary to find out the 
intention of the person who executed it. It he 
intended that the transfer should take effect 
immediately in his lifetime, the document must 
j.e held to be a gift. If. on the other hand, he 
intended that the provisions of the document 
should take effect upon his death, the document 

must be held to be ^ Will. 

The mere use of the word "Will” in a document 
will not make it a Will if it was really intended 
that the property should vest m the donee im¬ 
mediately during the lifetime of the donor. L 

DURGO V. Prism Singh 000 

___ Ancestral property—Common ancestor 

mentioned in pedigree-table, effect of. 

The mere mention of the common ancestor in a 
pedigree-table is not of itself sufficient to prove 
that all the land in the possession of his descend¬ 
ants descended from that common ancestor. 

Jiwan Singh v. Heir Kaur, 22 Ind. Cas. 415 > 4 1 
P. R. 1914s 51 P. L R- 101-1; 34 p w * R- I 9 M. 

dissented from. „ . 

A finding as to the ancestral nature of property 

must be based on positive evidence. Conjecture 

cannot, in such a case, be allowed to take the place 

^Uar Singh v. Thakar Singh, 6 Ind. Cas. 721 j 
42 P. R. l9 io; 12 C. W. N. 10491 35 C. 1039; 35 *• 
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A. 206; 8 C. L. J. 359 ; 18M. L. J. 379 ; I28p -’^[ ; 
R. 1908; 4 M. L. T. 207; 10 Bom L.'R 790 (P. C.),. 
followed. L Kartar Singh v. Labh Singh,* 5 
L. L. J. 1901 (1923) A - L R * (&•) 355 * ; 686 

- Compromise — Reversioners, whether bound, 

• .. i_J A 4 


A compromise entered int» in good- faith 
binds the heirs of the parties, but the latter are 
entitled to challenge a compromise on the ground 
that it was not entered into in good faith.* L 
Ujagar Singh v. Such a Singh, 5 L- L. J- 266 

_ Pre-emption —Wajib-ul-ar2, entry, in, 

construction of. 

A clause in the wajib-ul-arx of a village laid 
down that a co-sharer was at liberty to sell his 
share but he must first offer it to co-sharers m 
his own patti, and if none of them was willing 
to take the property, he was at liberty to.sell 
the property to co-sharers in any other thoh or 
patti “of whom he approved,” and if none 01 
these was willing to take the property and no 
person in the village was willing to take a sale, 
he could offer the property for sale to an out- 

S ^He!d, that the clause did not amount to a valid 
record of an existing custom of pre-emption. A 
Natelu Ram v. Ghanshyam, (i9 2 3) A. I. R. ***.) 

5 l 9 8554 

_ Succession—Daughter’s son— Aliena* 

Hon by female—Right to challenge— Ghirths of 

Kangra District— Hindu Law. 

Custom does not exclude a daughter s son from 
inheriting his maternal grandfather’s property on 
the ground of his mother having predeceased her 

father or grandmother. 

The estate of a widow under Customary Law 
is subject to the same restrictions as that of a 

widow under Hindu Law. .. 

The restrictions on a widow s power of aliena¬ 
tion are inseparable from her estate and their 
existence does not depend on that of heirs cap¬ 
able of taking on her death. , 

Collector of Masulipaiam v. Caw/y remaia 
Nanalnapah, 8 M.I. A. 529: 2 W. R. ei P'-. , 1 
frith. P. C. J.476: 1 Sar. P. C. J. 820; 19 E. R. 63*. 

f ° Under' Hindu Law a daughter's sou is oornpe- 
tntit to challenge an alienation made by a 
female^holdiug Ac estate of his maternal grand- 

‘“Among Girths of Kangra District a daughter's 
son has a similar right to chaUeagc aheuat.oas ^ 
GOBZNDA l>. NANDr, ( 1922 ) A. I* R * 2 I 7 

_ Usage and custom, distinction between— 

Py oct of custom-Presumption arising fron n recent 
* pleadings construction of—Impartible 

e l Hindu ’Law-Joint family— Partition 

-Exclusion from enjoyment, what amounts to 

—Limitation Act (IX of i 9 oS) Sch I, 

121 —Suit by several co-parceners for partition. 

Wunited fractional share—Claim of some plaint 

■L u arrc d effect of—Guardian and ward — Posses- - 

h 'ssmsJ 
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merit in record of case reciting admission of party, 
«'• admissibility of. 

A custom on which a party relies must be 
sufficiently defined for its application to the facts 
of the case to be clear and undoubted, but the 
strict English rules of pleadings should not be 
applied to pleadings in India and a party should 
be allowed to prove a custom narrower than that 
alleged in its pleadings. 

.. Abdul Hussein Khan v. Bibi Soria Dero, 43 Ind. 
Cas. 306; 45 C. 450; 16 A. L. J. 17; 4 P. L. W. 
27; 34 M - J- 48; 22 C. W. N. 353; 23 M. L. T. 
117; 27 C. L. J. 240; 1 P. L. R. 1918; 20 Bom. 
L- R. 528; 12 S. L. R. 104; 45 I. A. 10 (P. C.), 
followed. 

An impartible estate in Hindu Law is not only 
consistent with but postulates that the family 
to which it belongs is joint. No presumption 
against indivisibility of possession or title can 
arise by reason of joint living. 

The rule of impartibility never attaches itself 
to small estates and cannot survive as a family 
custom independently of some particular estate. 

. A family custom of succession to an estate 
held merely in mortgage cannot exist. 

. Rama Kanta Das Mahapalra v. Shamavand 
Das Mahapalra, 1 Ind. Cas. 754; 36 C. 590; 6 A. 
L. J. 364; 13 C. W.N. 581;9 C.L. J. 497; n Bern. 
L. R. 530; 19 M. L. J. 239; 3 6 I* A - 49; 6 M. L. X. 
84 (P. C.l, relied on. 

A succession of judgments on a question of 
custom is valuable evidence as to the existence 
of the custom. 

Mahomed Ibrahim Rowther v. Shaikh Ibrahim 
Rowther, 67 Ind. Cas. 115; 49 I. A. 119; 3 ° M. 
L. T. 85; 26 C. W. N. 793: 35 M. 308; (1922) A. 
I. R. (P. C.) 59; 43 M. L. J- 69; 36 C. L. J. 64; 
(1922) M. W. N. 470; 24 Bom. L- R. 944 ( p - c )» 

followed. 

Gujju Lall v. Fatteh Lall, 6 C. 171; 6 C. L. R. 
439 ; 3 Shome L. R. 132:3 Iud. Dec. (n. S.) 
ri2 (F. B ), distinguished. 

A custom must be ancient. 

It is of the essence of special usages modifying 
the ordinary law of succession, that they should 
be ancient and invariable, and it is further essen¬ 
tial that they should be established to be so by 
clear and unambiguous evidence. It is only by 
means of such evidence that the Courts can be 
assured of their existence, and that they possess 
the conditions of antiquity and certainty on 
which alone their legal title to recognition depends. 

Usage should never be used as a synonym for 
custom. It has two distinct legitimate meanings 
but neither of them should be confused with 
custom. It is used to denote what is done by 
people uniformly and consistently. Used in this 
sense usage has not the force of law. It wolud 
only obtain the force of law when it is proved 
to be reasonable, invariable, ancient, etc., in which 
case it becomes what is known as custom. It 
is also used to denote what is done uniformly 
and consistently and has been so done in a certain 
locality or by a certain trade cr profession, etc., 
for a period sufficient to make it picbable that 
people in their contracts and in their contractual 
relationships adopt it as on implied term cr con¬ 


dition. Where this is the case a Court which 
has to put a construction upon a contract imports 
into the terms of the contract the trade or local 
usage. Here, again, usage has not the force of 
law nor will it be sanctioned by the Courts If 
contrary to positive law. The parties could enter 
into a contract in contravention of the usage 
but if they enter into a contract which neither 
affirms nor denies the usage, the usage may be 
proved in order to ascertain what was in their 
minds when they wrote the contract. 

Then, again, there is the case where usage has 
some legal effect not per se but as prima facie 
evidence of a custom. Where a well-established 
recent usage is proved and the proof is carried 
back for a period which may be regarded as cover¬ 
ing the period of living memory, a presumption 
is thereby raised that this usage is in reality 
the exercise of an ancient and valid custom, if 
there is no rebutting evidence a decision in favour 
of the custom may be based on this evidence alone. 
If the presumption raised by recent usage is re¬ 
butted by proof that an ancient custom could not 
have come into existence, then the usage fails 
to possess any legal effect. 

Where it was found that the usage of imparti¬ 
bility had been observed in a family for the last 
fifty years, but that evidence against the possi¬ 
bility of a custom of impartibility came down 
almost to the same date; 

Held, that the necessary antiquity of the custom 
had not been proved. 

Co-parceners in a Hindu joint family are entitled 
to claim partition of property even though they 
are excluded from possession. 

Exclusion by a co-owner of other co-owneri 
will not become adverse to the latter until they 
become aware of it, but nonetheless there may 
be exclusion in fact. It is, however, open to * 
co-owner to prove that exclusion of the other 
co-owners took place at one time and the bringing 
of the fact to their knowledge at another time. 

In exclusion there is a menta/as well as a physi¬ 
cal element. Legal or juridica^.. exclusion from 
an estate by one co-owner of his co-owners is 
consistent with their physical admission to it. 
For such mere physical admission to put an end 
to exclusion it must be possible to infer that it 
was accompanied by an intention to abandon the 
position of a right to exclude. Such intention 
will he inferrred where no legal title to exclude 
is proved to have been set up and maintained, 
because there is always a presumption in favour 
of rightful entry and retention. Such a presump¬ 
tion is, however, rebuttable. 

A claim for partition is one of the modes of 
enforcing a right to share in joint family property 
within the meaning ot A:t. 1^7 of Sch. i 
to the Limitation Act. 

Kali Kishore Roy v. Dhuvtivjoy Roy * C 
228: 1 Ind. Dec. (n. s.) 733, relied on.' ’ 

A suit by several members of a joint family 
for partition of their united fractional share from 
the whole estate, and not merely for partition 
of their individual shares, must fail on proof 
that the claim of any of the plaintiffs is barred 
by time. 
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Where a guardian takes possession of property 
owned or partly owned by his ward a very strong 
presumption arises that possession is taken on 
behalf of the ward, but the presumption is 
not irrebuttable. 

The statement of a Court that a person admitted 
the claim of another person in a case pending 
before it is relevant under section 35 of the Evi¬ 
dence Act inasmuch as the statement forms part 
of th$ record. 0 RudRa Pratap Narain Singh 
v. Nirman Prasad Singh, 9 O. L. J. 552; (1923) 
A. I. R. (O.) 61 225 

—-- Widow — Alienation — Succession — 

Absence of agnate collaterals—Daughters and 
daughters’ sons of collateral in $th degree — 
Bandhus— Prospective heir—Right to control 
enjoyment by limited owner. 

A widow who holds a life-interest in an estate 
under custom has the same restrictions on her 
power of alienation as a widow who holds a 
similar estate under Hindu Law and the limited 
nature of her life-interest in the estate can never 
alter even though there be a complete want 
of heirs. 

Collector of Musulipatam v. Cavaly Vencatia 
Narrainapah, 8 M. I. A. 529; 2 W. R. 61 (P. C.); 1 
Snth. P. C. J. 479; 1 Sar. P. C. J. 82 ; 19 E. R. 
631, followed. 

In th# absence of agnate collaterals the daugh¬ 
ters and the daughters’ sons of a deceasad col¬ 
lateral in the 5th degree are Bandhus and heirs, 
who, ifthey survive andsucceed, succeed to an 
absolute estate. 

Mangai Ramv. Devi Chand, 20 P. R. 1906; 69 
P. L. R. 1905; 44 P. W. R. 1906, relied upon. 

Where the owner for the time being has 
only a limited interest in the estate, a prospective 
heir entitled to succeed to an absolute estate, can 
restrict the enjoyment of the limited interest 
wihhin proper limits. L Diyaz, Kaur v. Mehtab 
Kaur, 3 h. L. J. 4J8 880 

Decree for sals on subsequent mortgage, from of. 

A decree for sale on a subsequent mortgage 
provided that if the decree-holder failed to pay 
off the prior mortgagee by the date fixed the latter 
#ould be at liberty to apply that the suit be 
dismissed: 

Held, that the condition laid down in the 
decree giving the option to the prior mortgagee 
was perfectly valid. A Phui, Chand v. Surji, 
(1923) A. 1 . R. (A.) 437 684 

Dedication, ceremony of, effect of—Adverse posset- 
s ion — Idol—Site, acquisition of — Tetnplg, 

creclton of—Consent of Mohnnt —Revocation by 
successor— Idol, founding of —Shebaitship.r^s/- 
ing of — Rule, application of — Foundation, pub¬ 
lic or private—■Principles applicable — Endow¬ 
ment, founder of —■ Trust — Devolution —Shebait 
and pujaii, distinction between—Pleadings and 
proof — Variation. 

Dedication vests property in an idol, only 
vheu the founder has title. The ceremony divests 
’.he proprietorship of the temple from the builder 
and voits It in the image, which by process qf 


vivification, acquires existence as a juridical 
personage. 

Where a temple has been in existence for oyer 
twelve years on a site which was taken £6sses- 
sion of by force by a person who erected th6 
temple thereon and dedicated it'to an'idol^thy 
idol acquires an indefeasible title to the site 
by adverse possession.. 

Where a temple is erected and an idol is 
installed in it with the concurrence, ‘ tacit 
o» express, of the mohyrit o£ a neighbouring 
temple his successor is pot competent to revoke 
the arrangement thus effected. 

If a number of persons provide the original 
endowment they may apparently together con¬ 
stitute the founder. But persons, who subsequent 
to the foundation furnish additional c'ofitripu- 
tio»6 do not thereby become joint founders: theft 
benefaction is regarded as nothing beyond ' an 
accretion to an existing foundation. 

The rule that theparties should be kept to t^pir 
pleadings is not of universal application, and 
every variance between pleading and proof is not 
fatal. The rule that the pleading and proof my St 
correspond is interded to serve a double purpose: 
first, to apprise the defendant distinctly and 
specifically of the case he is called upon tp answer 
and, secondly, to preser e an accurate record, 
of the cause of action as a protection against a 
second proceeding upon the same allegations. 
The test thns is whether the defendant tvill be 
taken by surprise if relief is granted on the facts 
established by the evidence, or, as has sometipoe 
been said, a variance between a pleading and' 
what is proved is immaterial unless it halfiptf? 
a defence or unless it relates to ah integral part 
of the cause of action. 

Sital Das Babaji v. Pertap Chunder Sarnia, 
3 Ind. Cas. 408; 11 C. L. J. 2, Jalim Singh Sri 
Mai v. Choonee Lai Jahurry, 11 Ind. Cas. 54 °; 
15 C.W.N. 882, Nabadwipendta JifQokerjee v. 
Madhu Sudan Mandal. 16 Ind. Cas. 741; 18 C. 
W. N. 473, Hira Lai v. Giribala Defy, 34 Ind. 
Ca6. 444} 23 C. L. J- 429. Ishan Chandra Dhupi 
v. Nish* Chandra Dhupi, 41 Ind. Cas." 387; 29 C. 
L. J. 1; 32 C. W. N. 853, Satish Kantd Roy v,. 
Satis Chqndra Chatterjee, 55 Ind. Cas. 689; 30 C. 
L. J. 475: 24 C. W. N. 662, Nepen Bala Debi 
v. Siti Kanta Banerjee, 8 Ind. Cas. 41; 12 C. 
It. J. * 459; 15 C. W. N. 158, Ram Kism, 

Joydoyal v. Pooran Mull, 56 Ind. Cas. 57j; 3 1 
C. L. J. 239; 47 C. 733, relied on. 

Although a plaintiff must ordinarily adhere 
to the claim as brought, the Court will depart 
from strict enforcement of this rule where 
it 16 satisfied that justice will not be done be¬ 
tween the parties if the suit were dismissed on a, 
technical ground, with the prospect of further, 
litigation for the determination of a controversy 
tlun substantially ripe for settlement. 

Umar Abdul Rahman v. Gitstadjf, 34 
Ind. Cas. 268; 20 C. W. N. 207; 3 L. W. 
308; (1916) 1 M. W. N. 137; 30 M. L. 

J. 444 (P. C.). Motabhoy v. Muljt, 29 Ind. 

Cas 223; 42 I. A. 103; 39 B. 39 ?; }7 M.^ 4 - 
28 M. L. J. 589; 13 A. L. J. 529; t9 C.W.N. 7*31 
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8tC. If, J. 507; 17 Bom.lv. R. 460; i2lv.W. 524; 
<1915) M. W. N. 522 (P. C.), Basant Singh v. 
Mahabir Per shad,. 19 Ind. Cas. 34 PI 4 ° x - A. 86 > 35 
A. 273; 17 C..W, N. 669; ( 1913 ) M. W. N. 481; 
11. A, I,. J. 469; 17 C. L.J. 566; 15 Bom. Iv. R. 
,525; 16 0. C..136; 14.M. If-T. 64)2511. L.J. 3 °i 
(P. C.) Fateh Chand v. Kishen Kunwar. . 16 
Jnd, Cas. 67; 39 I- A. 247;. 34 A. 579 ; *9 c - W. 
N.. 1033: 23 M, I*. J. 33 °; 12 T. 4 x 3 i 

(1912) M. W. N. 1063; 10 A. Iv. J. 335 ;i 4 B o m - 
I*. R, 1090; 17 C. Iv- J- * (P- C.) f Sktnner v. 
'Ndunihal Singh, *9 Ind. Cas. 267; 4 ° x - A. 105; 
35 A. 211; (1913) M. W N: 500; 13 M. L. T. 488; 

1.1 A. L.J. 4941*7 C> J* 5 55 ; * 5 3 om - 

502; 17 C. W. N. 853; 25 M. L. J. hi (P* £•)> 

^When* 1 worship of an idol lias been founded the 
shebaitship is vested in the founder and his heirs, 
unless he has disposed of it otherwise or there 
has been some usage or course of dealing wnicn 
points to a different, mode of. .devolution. 

It is not always easy to determine who are the 
founders. One person may provide tl*e site of 
the temple, another, may build the temple and 
establish the idol, while a third may dedicate 
property for the performance of the daily services 
of the idol. Where the owner of the site relin¬ 
quishes his right in the land, he, may not be a 
f ounder, unless he indicates at the time, expressly 
'or impiedly, that he will associate h^sel* 
the others in carrying out the object of the 
foundation. Prima facie, all the persons who 
establih the worship are entitled to take part 

fn the management. . , 

Whether a foundation be public or private 
the threefold principle is applicable, namely, (») 
the devolution of the trust, upon the death or de¬ 
fault of each trustee, depends upon the terms 
on which it was created, or the usage of the par¬ 
ticular institution where no express rust deed 
•xists; (rfi) the worship of the idol is vested in the 
founder and his heirs, in default of evidence to 
show that he has disposed ot it otherwise, and 
(Hi) where a shebaii appointed by the founder 
fails to nominate a successor 111 accordance 
with the conditions or usage of the endowment 
the management reverts to the founder and 
his representatives even though the endowment 
has assumed a public character. 

A pujari or archak is not the shebaii \ he is 
appointed by the shebaii as the pro hit to conduct 
the worships but that does not transfer the rig 1 s 
and obligations of the shebaxt to the prohit 
and he is not entitled as a matter of right to be 

continued in his office as pi*;an. , 

Nafar Chandra Chatlerjee v. Kailash Chandra 

Mo tidal, 62 Ind. Cas. 510; 25 C. W. N. 

bhai v. Trimbak, (1878) P. J. * 95 . 

v. Ranga, 15 M. 183; 2 L- J ■ }* 5 Illd - Dec ; 

(N. S.) 477. Jagannatha Charxar v. <. 

Bhattachariar, 51 Ind. Cae 869; 42 ■ . 

36 M. L. J. 36i; ( 1919 ) M. W. N. 240 and Sesha - 

dri Aiyangar v. Ranga Bhattar, 10 Ind. Cas. ^4 , 

35 M. 631; 2t M. Iv- J- 5 *o 10 i l J* 

relied on. 0 hand a. Chandra Cuakravarti 
v. 8 ro;a Lal Singh, 3^C. J- 35^1 ( x 9*3) A. 
I. R. (C.) 142; $<> C. 292 7tfa 


DEFINITIONS:— 

Entire decretal amount. See Contract Act, 

18/2, s. 38 , 240 

Former suit See Crvn, Procedure Code, 1908, 

, s. 11 , vXt 591 

High Court. See Legae Practitioners Act, 
1879, Sch. II , 913 

If any. See Criminal Procedure Code, i8q8. 

s .481 542 

Interested. See Contract Act, 1872, ss. 69, 70 

. 416 

Interests Effected by the sale. See Civn, 
Procedure Codr, 1908 , O. XXI, r. 90 969 
Itmam. See Transfer of Property Act, 
1882 , ss. 10 , 12 555 

Land- See Agra Trnancy Act, 1901, ss. 4, 158 

924 

Lease. See Transfer of Property Act, 
1882 , s. 107 480 

Money passing in cirtnlation. See T rusts Act, 
1882 , ss. 63 . 64 1012 

Personally. See Crvn, Procrdure Code, i 9 08 . 

s. 145 927 

Place of profit- See U. P. Municipalities 
Act, 1916, s, 16 (3) (c) 490 

Property. See U. P. Court of Wards Act, 
1912, s. 54 ’ 389 

Specific purpose. See Limitation ’ Act, 1908, 
s 10, Sch. I, Art. 66 , . , 785 

Subieot-matter. See Civil Procedure Code, 
1908. O. xxm, r. i (3) 50 

Tenant. See Court-Fees Act, 1870, s. 7 
(XI) (cc) 019 


Divorce Act (IV of 1809), ss- 17, 44— Decree nisi 
—Death of petitioner—Confirmation of decree 
— Hi°h Court, jurisdiction of—Order for custody 
of children. 

• I • 

Where, after obtaining a decree nisi for dissolu¬ 
tion of marriage, and an order for the custody of 
the children of the marriage, the petitione dies, 
the High Court has 110 jurisdiction to confirm the 
decree, or to make an o der in the proceedings for 
the custody of the children. 

Stanhope v. Stanhope, (1886) it P. D. 103; 55 
L J. P- 3^; 54 B T 906; 34 W. R 646: 50 j. P. 
276, followed. C BUTTERFIELD v. BUTTERFIELD, 
50 C. 153: (1923) A. I. R. (C ) 426 250 

Divorce suits — Costs to wife — Principle appli¬ 
cable. 

In an application for divorce, the general prin¬ 
ciple iu the matter of awarding costs is. that the 
wife who is charged, rightly or wrongly, by the 
husband in a Divorce Court is entitled to be 
given her costs which will be taxed costs in defend¬ 
ing the suit, except incases where the wife has 
ample means of her own to defend herself or 
where the Solicitor who is employed has been 
guilty of misconduct. M Rose Ciiari.otte v. 
Walter Edgar, M. L.J. 327; 18 L. w. 3^4 

139 

Easement— User, permissive. 

A right of easement catiuo't be acqu red on the 
ba is of user which in its orig u Wa p rm s ve 

A Panna Lal i>. Boura Panna Lal, 21 A. L. J. 
43 t» 48, 
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Easements Act (V of 1882), s- 16 — Easement, 
tight o), how established—Alternative claims of 
ownership and easement, whether maintainable 
— Pleadings. 

The enjoyment necessary to qualify for a right 
of easement, is different from actual user. • 
Koylash Chunder Ghose v. Sonatun Chung 
Barooie, 7 C. 132 at p. 135; 4 Shome E. R. 144; 8 
C. E. R. 281; 5 Ind. Jur. 642; 3 Ind. Dec. (n.S.) 
635, relied <n. 

In order to establish a right to an ease¬ 
ment, the enjoyment of it must continue for 
20 years; but in the case of discontinuous ease¬ 
ments, this docs not mean that the actual user 
is to continue for the whole period of 20 years. 


Equity —Wrongful dispossession of tenant, by land¬ 
lord—Possession given to third / erson — Tenant, 
whether can claimenps grown. 

Where a x»mindar wrongfully dispossesses a tenaht 
from a plot of land and puts another person 
• n possession of the same, and the latter raises 
a crop thereon, whatever, remedy the tenant 
may have against the landlord, he cannot on 
any principle of equity, claim any portion of 
the crop, the ownership in which rests with the 
person who raised it. A Mer Singh v. Maehan, 
21 A. E. J. 300; 43 A. 40.,; (1923) A. I. R. (A.) 
421 88 

Estoppel —Failure to object to value of suit, effect 
of. See Civil, Procedure Code, s. iio 214 


Budhu Mandal v. Maliat Mandal, 30 C.1077, 
Ghasiram Mondal v. Asirbad Mahto, 9 Ind. Cas 
69; 13 C. L. J. 670; 15 C. W. N. 259, relied on. 

Hollins v. Vetn r y, (1884) 13 Q. B. D. 304; 53 
E. J. Q. B. 430; 51 E. T. 753; 33 W. R. 5; 41 J. P. 
580, distinguished. 

A suit is not liable to be dismissed because 
the plaintiff claims, in the aJternative, over the 
same plot of laud both rights of ownership and 
of easement. 

Narendra Nath Barar’-v. Abhoy Char an Ckatto - 
paihya, 34 C. 51; 4 C. L. J . 437; n C.W N. 20; 

1 M. L. T. 364 (F. B.), followed. A Sri Ram v. 
ManiRam, 21 A. L. J. 569 922 

—- S. 18 — Tenant, when can acquire 

easement against landlord— Customary easement, 

nature of — User for 30 years . effect of. 

A tenant cannot acquire by pre.scription an ease¬ 
ment against his landlord, hut may h^ve a right 
ai easement by custom. 

A customary easement is not limited to ease¬ 
ments of a kind which could not be recognised 
at all apart from special customs such as the right 
of pasturage and the right of privacy referred to 
in section 18. 

According to the custom prevailing in the 
United Provinces a zemindar has no right arbi¬ 
trarily to close a way which has been used by 
occupancy tenants of the village for 30 yeais 
without question or opposition for access to their 
fields and for removing their produce. A Karan 
Singh v. Dae C hand 703 

Ejectment suit— Jus tertii — Res judicata. 

A mortgagor brought a suit for possession 
against his mortgagee on the expiry of the term 
of the mortgage, which was dismissed on the 
"round that he had come to some settlement 
with the mortgagee entitling the latter to retain 
possession even after the termination of the mort¬ 
gage. Subsequently, the mortgagee was dis¬ 
possessed by a stranger. In a suit by the mort¬ 
gagee against him for possession, the stranger 
set up the title of the mortgagor as jus tertii : 

]h Id, that the defendant must take the title 
of the mortgagor as it stood, and as the plaintiff 
claimed a title from the mortgagor, which in 
view of the previous litigation the mortgagor 
could not be heard to contest, that title was, 
under the circumstances, a good title against 
the defendant who was liable to he evicted. 

C Naba Kisborx v. Paro Bkwa, 50 C. 23; (1922) 
A. I. R. (C.) 198 283 


HyidenceAet (I of 1872) st- 9 11, 31 35— Absence 

of entry in document, relevancy of. 

Where a document is admissible in evidence, 
it can be utilised for the purpose of showing that the 
absence of an entry therein implies the non¬ 
existence of a matter. 

The fact of absence of entry is Relevant but its 
effect is to be determined in the light of the general 
evidence in the case. 

The question whether a document is admissible 
in evidence as a public document is fundamentally 
distinct from the question whether its contents 
are binding without proof of other matters. 
C Tara Kumar Ghose v . Kumar A run 
Chandra Singh, 36 C. L- J. 3 8 9 ; (1923) A. I. R. 
(C.) 261 383 

-1. 24 —Confession under hope of pardon, 

whether admissible. 

During an investigation into certain dacoities 
the Police came into touch with one K. who ad- 
m tted his participation in the dacoities and inti¬ 
mated to the Police that he was willing to tell 
them what he knew for consideration. He was 
told that if he made a true and voluntary state¬ 
ment the question of his pardon would be con¬ 
sidered. He then made an elaborate statement 
which was recorded under section 164 of the Cri¬ 
minal Procedure Code, and which amounted to 
a confession. He was eventually put upon his 
trial and was convicted, and his confession 
was used both as against himself and as against 
his co-accused ; 

Held, that the confession having been obtained 
from K. by holding out to him the hope that 
he would be pardoned if he made a confession 
was rendered inadmissible in evidence by the 
provisions of section 24 of the Evidence Act and 
its use at the trial was, therefore, illegal. 

Kheial v. Emperor, 73 Ind. Cas. 62; 21 A. L. T. 
M3: (1923) A I R (A) 352; 45 A. 300, followed. 
A Tara v. Emperor, 21 A. L. J. 5 8 5 J 45 A. 633; 
34 Cr. h. J. 7^5 529 

__g. £4 — " Person in authority ” —Collecting 

and assistant panchayat —Confession to paneb- 
ayat upon inducement, admissibility of— 
Subsequent statement to Magistrate Con ession 
retracted afterwards, effect of. 

Where a collecting panchayat aud an assistant 
panchayat take a prominent part in holding an 
inquiry into the circumstances of the commission 
of a murder, they must be taken to be “persona 
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in authority ” within the meaning of section 24 
of the Evidence Act, and if the accused person 
is assured by the assistant panchayat that he 
•would be let off if he disclosed everything, and 
in consequence of that assurance he makes a state¬ 
ment, that statement is inadmissible under the 
provisions of the section above quoted. A similar 
statement made subsequently to a Magistrate, 
and retracted afterwards, would be in¬ 
admissible in evidence, unless it could be shown 
that the impression which was made upon the 
accused’s mind had been entirely removed there¬ 
from. 0 Emperor v. Ganesh Chandra Goedar, 
50 C. 127; (1923) A. I. R. (C.) 458; 24 Cr- L. J. 760 

__ g. 33 —Statement recorded in one case, 

when can be treated as evidence in another— 
Essentials to be proved—Practice. 

The evidence of a witness recorded in one case 
cannot be admitted as evidence in another ca«=c 
unless the requirements of section 33 of the 
Evidence Act are complied with. 

Where, therefore, in a case under section 394 
of the Penal Code, the complainants were not 
examined, a Police Constable having been pro¬ 
duced to show that an attempt was made to sum - 
mon them but they were not found, and the evi- 
dence ol one of the complainants recorded In 
another '_ase was admitted by the Magistrate. 

Held , that in the absence of proof that the 
complainant could not be procured without an 
amount of delay, expense and inconvenience, her 
evidence could not be treated as evidence in the 

case. 0 Dwarka Singh v- Emperor, 25 O. C. 
142; (1922) A. I. R. (O.) 254; 24 vr. h. J. 828 860 

__g. 36 —Revenue Records, Burma, admis¬ 
sibility of. 

Revenue Records, as made in Burma, are re¬ 
levant evidence under section 15 the Evidence 
Act, but they are no4 enough, taken bv themselves 
to prove a fact, su^h as, a partition. 

Mi Sa U v. Nea Pvan. 2 U. B. R. (iooj-06) 
Evidence, p. 3, ML Se Baw v. Mi Min Ya, 4 Ind. 
Cas. 1084; 2 U. B. R. (i 9 <> 7 -°'>) Evidence p. 19, 
relied on. L B Maung Po Lun v. MaE Mai 

(1923) A. X. R. (R ) 57 ™ 

._ 8 . 44 , scope of — Judgment, objection to — 

Gross negligence. 

Section 44 of the Evidence Act is applicable not 
only where a previous judgment is attacked on 
the ground of fraud or collusion but also where it 
is alleged to have beeu obtained owing to the gross 
negligence of the gurdiau of the person d isputiug it. 

Rajib Panda v. Lakhan Sendh Mahapatra, 
2-? C. ill 3 C. W. N. 660; 14 Ind. Dec. (n. S.) 8, 
Jogeshwar Narain Singh v. Roy Radha Raman, 
16 Ind. Cas, 543, followed. M IvArri Bap anna 
V. SUNKARI YERRAMMA, l8 h- W. 49; 45 M. Iv. 

J. 324; 33 M. U. T. 4b (1923) A I. R (M.) 718 218 

- 9- , 0 —Adnission of execution — Ad¬ 
mission by representative of executant, value :f. 
Under section 70 of the Evidence Act an ad¬ 
mission by the representative of a party to an 
attested document o its execution by the party, 


cannot be treated as an admission by the party 
himself. C Benov Bhusan Roy v. Dhirendra 
Nath De, 38 C. L. J. 114 278 


-s. 70 —Admission of execution of docu¬ 
ment, effect of. 

The admission of the execution of a document 
is sufficient proof as against the execu¬ 
tant himself but does not make it binding upon 
other persons who were not parties tc it. pat 
Arjun Sahu v. Keeai Rath, a pat. 317- / rQ2 ,) 
A. I. R (Pat.) 436 /f 1 250 

-S- 71 —Attesting witnesses turning hostile 

— Execution, method of proving—Proof of attes¬ 
tation, whether necessary. 

When the attest ng witnesses to a document 
have been won over and turn hostile, the exe¬ 
cution of the document may be proved* by any 
evidence that may be available; it is not necessary 
in this event, to prove attestation also. J * 

Narain Das v. Dilawar, 52 Ind. Cas. 830; i 7 

A. h. J141; 4 1 A. 250, Laksman Sahuv. Gohhul 
Maharana . 70 Ind. Cas. 298; 1 Pat. iS4-rr Q2 ,\ 

A. I. R. (Pat.) 4 i 5 . followed. A PaEsshwam 
Prasad v. Shankar Day ad ggg 

-S. 90 — Presumption, applicability of to 

copies. ' 


Documents more than thirty years old, purport¬ 
ing to be true copies of the originals and com¬ 
ing from proper custody, can be presumed to be 
genuine under section 90 of the Evidence Act 
II Shbshadu Redd 1 v . Pichi Reddi 16 l w 
839; (1/23) A. I. R. (M.) 163; 32M. e/t. 89 ’ 35 

-s. 92 —Morigage-deed containing forfeiture 

clause—Oral agreement suppressing forfeiture 
clause, whether admissible. 


A deed of mortgage contained a forfeiture 
clause to the effect that the mortgagor would 
be debarred from redeeming the property after 
the expiration of two years from the date of the 
mortgage. Some considerable time after the for¬ 
feiture clause had taken effect, the mortgagpr 
brought the present suit for redemption alleging 

a subsequent oral agreement whereby the mort¬ 
gagee promised to allow redemption at any time* 
Held, that the subsequent agreement not 
being in writing and registered, the plaintiff was 
precluded under proviso (4) to section 92 of the 
Evidence Act, from proving the oral agreement 

LBU Kyo u. Mg Pan Yo, (1923) A. 1. r. 

102 154 

- 8- 108 — Presumption as to death, extent 

of — Date of death, whether cun be presumed— R es 
judicata. 

\Vhat the Court may presume under section 
108 of the Evidence Act is confined to the factum 
of death. It cannot presume that, because a 
person lias not been heard of, lie died at any 
particular moment, or in any particular way, G " r 
from any particular cause. 

Muhammad Sharif v. Bands AH, n j n d. 

47 p A. 3'>. 8 A. L. J. 1052 ^P. B.), followed 
.Section 108 of the Evidence Act enables a 
Court to shift the burden of proof, that a person 
yrho was alive at a given date is still alive, on 
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to the party who asserts it, if he has not been heard 
of for seven years by people who presumably 
would have heard of his being still alive; and 
if the Court is satisfied, in the circumstances of 
the case, that he is dead, having regard to the 
definition of " proof ” in section 3 of. the Evi¬ 
dence Act, it may presume and find as a fact 
that he is dead. But it does not follow that 
merely because a person has not been heard of 
for seven years, where there is no pqsitive. or 
reliable evidence that he is in fact alive, the 
Court must find that he was dead at the date 
of suit, much less that he was dead at any given 
particular date. 

A person belonging to a Hindu joint family 
disappeared. More than seven years after his 
disappearance, his widow adopted a son. The 
missing husband’s co-parceners sued for a declara¬ 
tion that the adoption was invalid as made 
during the lifetime of the husband. The widow 
relied on the presumption raised by section 108 
of the Evidence Act. The Court decided that 
the husband was dead but decreed the suit on 
the ground that no presumption under the section 
i n question could be raised about the death of 
the husband before the date of the suit, and 
consequently before the date of the adoption. 
The widow made a second adoption after the 
suit. The co-parceners of the missing husband 
again disputed the adoption but the widow urged 
that the question of the death of her husband 
at the date of the previous suit was res judicata : 

Held, that the point was not res judicata as the 
only question material for the decision of the 
previous suit was whether the husband bad died 
before the date of the adoption and as the point 
about his death at the date of that suit was not 
‘Substantially or directly in issue," the finding 
on that point was not binding. A RBKHab Das v. 
Shbodai, 21 A. L. J. 393 ; ( I 9 2 i) A. I * R * (•£) 
4951 45 A. 466 , 660 

—- 105 , applicability of—Witness called 

by Court—Right to cross-examine. 

Section 165 of the Evidence Act applies to Court 
w tnesses, as the expression " any witness " appears 
to include a witness. The cross-examination of 
a Court witness is not a matter of absolute right but 
requires the leave of the Court. Where, however, 
such a witness makes an important statement 
which is against the case set up by one or other of 
the parties, the Court should allow the witness to 
be cross-examined. 

Empress v. Grish Chunder Talukdar, 5 C. 614; 
5 C. h. R. 364; 2 Ind. Dec. (N. s.) 998, Gopal Lai 
Seal v. Munich Lull Seal. 24 C. 288; 12 Ind. Dec. 
(N. s.) 859, Mohendro Nath Das Gupta v. Emperor 
29 C. 387; 6 C. W. N. 550, Chintamon Singh v. 
Emperor, 35 C. 243; 12 C. W. N. 299; 7 C. I#. J. 177; 
7 Cr. L. J. 146 and Tarince Churn Chowdhury 
v. Sharoda Soonduyee Dossee, 3 Ji. E. R. (A. C. J.) 
145 at p. 158; n W. R. 4O8, not approved, 
o MaKUND 8-IWGlI i-. GlIARUR-UN-NlSSA; 9 O. & 

A. E. R. 549 103 

Execution —Decree for maintenance creating charge 
immoveable properties of judgment-debtors 


Execution—condd. 


— Decree, whether executable without bringing 
fresh suit—-Properties of decree-holder;\s husband 
in hands of judgment-debtor, whether liable—pro¬ 
cedure—Civil Procedure Code ( Act V of 1908), 

O. XXXI V. . . 

A decree allowed maintenance at a specified 
rate payable in two equal instalment^ annually 
during the lifetime of the decreerholder. .T&c 
Court directed that the amount , of maintenance 
then in arrear as well as future maintenance,was 
to be realised as a charge, on certain iipmoyeabje 
prope ties in the possess]on..of .tjie, judgmjent- 
debtors, members of the family pf,,the. decree- 
holder's deceased husband. In her execution 
petition the decree-holder prayec|, that as one-of 
the judgment-debtors had in her possession soflie 
property belonging to the estate of her d ceased 
husband, she was entitled to recover the judgment- 
debt by sale of that property... She also prayed 
that as the remaining judgmentrdebtors had 
realised a decree in which her husband was 
interested, she was entitled to the proportionate 
share of her hu6band.in the amount realised; 

Held, (1) that the decree was one ,enuring for 
the duration of the decree-holder's life audit was 
open to her t o., execute her, present, daUu for 
arrears of maintenance without bringing a 
fresh suit; , - .... . 1:1 . , . , .... . » 

(2) that the charge .created ia the case..was;a 

lien not antecedent to the, decree, but created by 
the decree itself and it could not he, . saidt.that 
there was any mortgage on the property or that 
the decree was a true,mortgage-decree j,, » 

(3) that the. decree-spider could, at ^ny tiro® 
after the mo tgage , properties . wepre exhausted, 
proceed to execute the decree against the prop¬ 
erties which belonged to Tier husbaqd and were 
ia the possession of the judgment-debtor 1 ; 

(4) tbe procedure of. the execution of the decree 

was not limited to,the provisions ,of 0 . XXXIV 
of the Civil Procedure Code. Pat SiA ShaqhAri 
Peari v. Ram Kjshori Kuer, 2 Pat, 796 867 

Execution ol decree —Decree against / partners— 
Successive applications, whether permissible — 

Limitation on the right. r K >1,.. 

toiere is nothing to prevent a succession of execu¬ 
tion applications directed against persons who are 
ascertained to be,or believed,to be ..partners in the 
particular venture out of winch,the. decree.'has 

arisen. Bpt if there, ha? been a ;prpyipus. appli¬ 
cation, in which there.has been^definite decision 
affecting a particular piece of [property, OX if, par¬ 
ticular person, and, from that, decision .nothing 
has been done by >vay of appeal.pr institution 
of suit, if eithex;.of these inetbodSjW.ere ayadable, 
that decision is a final deqisjon .between ,the. par¬ 
ties; and if in ,any subsequent, proceedings, .the 
point again become* jpafenal,. the.. parties are 
bound by that previous decision, and the. .matter 
cannot be re-opened. A ^Xapur, Chand . y. 
Kanhaiya Eae, 21 A. I*. J* 64 1 ^924) A. I. R . 

• Execution application dismissed for 


A.) 34 


~ 3 


default—Restoration- . % 

If an application for execution is /d sfius^ 
lor default, the decree-holder has no tight in law 
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to apply. f<?ttlp,e rest prat ten of the same and the 
Execution Cpuft is not, competent to entertain 

such an^ application.. 

'Bharat lndu v. Asghar Alj Khan, 73 Ind. 
Ca,s. 453 .' 21 A, E. J. 135 - 45 A. i 4 8 » followed. 

A’ Bb^kXm Khan V. A an Singh, (1923) A. 3. R. 
(A.}j4V 1 

- Land belonging to member of agricultural 

"tribe, whether caii be alienated. ' 

A, Ciyil'Court can order the temporary aliena¬ 
tion of land belonging t9 a member of an agricul¬ 
tural tribe in satisfaction of a money-decree. 

: Datar'Kaur v. Ram. Rattan, 58 Ihd. Cas. 603; 1 
E. 292; 2 E. E- J. 333 (E- B.), followed. 

Salih M^ohammad v. Mefiar Singh, 51 Ind. Cas. 
399; 1 V. R, 19*9 K<?v., approved of. 

Ahmad Khan V. Paymanand, 43 Ind. Cas. 

356; 8 K'R. idi7 Rgy.; 7 P- W. R.. 1917 Rev., 
dissented thorn. % Sain DMT a v. Nur Ahmad, 
4 j. 476. 19 « 

__ Sale of equity of redemption—Symbolical 

possession, delivery of, whether necessary— 
Redemption, suit for, without setting aside 

aUction-sale, whether competent. 

Where the equity of redemption in respect 
of property which is in the possession of mort¬ 
gagees is purchased at an auction-sale, it is not 
necessary that symbolical possession of the in¬ 
tangible right purchased should ^ Si^en to the 
auction-purchaser in order to complete his title, 
if in fact he does exercise rights of ownership 
over the property which he has purchased. 

Plaintiff sued to redeem a mortgage and alleged 
in the'plaint that a certain sale of the equity 
of redemption in execution of a decree was fraudu¬ 
lent/ Collusive and illegal : 

that the allegation with regard to the 

aucth&Uale did not ariiount to an allegation that 
the sale was a nullity but that the sale was such 
as 1 iniglit upon proper proceedings being taken 

P %)^tLat^ nef^proceedings having been taken to 
set aside the auction-sale the suit for redemption 
was ndt competent Pat Bau*o Singh v 
MEcnd Singh, (1919) Bat. 386 

Execution sale —Fraudulent de 4 cree .~~.^ lt ^’ 

purchaser, position of — Protection to bona fide 
purchaser without notice, nature 

of justice, equity and good conscience application 
of—Pleadings—Plea not specifically taxied— 

Procedure. ,. . , . . 

Per Mooiurjce, J An execution sale which 

is brought about by fraud practised on the 
Court by tlu- decree-holder, is liable to 
be set aside on that ground on apph- 
cationtothe Execution Court, eieii though the 
auction-purchaser may not have participated in 
or may not have been coj^izant of the iraud 
Chitambarx. Krishnappa, 26 13 . 54 3; 4 Bom. L. 
R. 249, Nemui Chand Kanix v. Deno Nath Kanji, 
2C W. N. 691. Rojoni Kant B.igNxt v Hosuin- 
u d-din Ahamd, 4 C. W. N. 53*** Kira Lai Ghost 
v. Chandra Kanto Ghose, 26 C. 5 >9; 3 C. 'V. r*. 
4Qy. 13 Ind, Dec. (n. s.) 94^ Bhubon Mohun Pal 
j. Nunda Lai Dey, 26 C. 324; 3 C. W. N. 399; 13 


Ind. D,ec. (N. s.) 811, Hungsha MajiUya v. Tin- 
cowri Das, 8 C. W. N. 230, Ambika Prasad Singh 
v. Whitwell, 6 C. E. J. in, Abbubaker Sahib v. 
Mohidin Sahib. 20 M. 10; 7 Ind Dec. (n. s ) 7 i 
Adhar Mani Dassi y. Monmotha Nath Bose, 6 C. 
W. N. 279, Bishun Chand v. Biioy Singh, n 
Ind. Cas. 399; 13 C. E. J. 5 88 ; *5 C. W. N. 648; 
8 A. E. J. 587; 13 Bom. E. R. 44 ©; (1911) 2 M. 
W. N.418; 21 M. L. J. 652; 10 M.E.T. 335 (B, C,), 
Radha Madhab Paikara v. Kalpataru Roy, 16 Ind, 
Cas. 81 1; 17 C. E. J. 209, relied on. M ” 

Subject to the conditions prescribed by O. XXI, 
r. 90 of the Code of Civil Procedure, an execution’ 
sale may be set aside on the ground of fraud 
precisely in the same manner as on the ground 
of irregularity, and the exercise of this power 
by the Court is not excluded in cases where the 
purchaser falls within the category of bona fide 
purchaser for value without notice. 

But where the validity of an execution sale 
is impeached on the ground that the decree which 
is the foundation of the sale was obtained by 1 
fraud, the position of a bona fide purchaser 
for value without notice must be determined 
with reference to the principles of justice, equity 
and good conscience. ' 

Where there is ho statutory provision directly 
conclusive on the question of the rights 'and 
liabilities of the parties, the or.lv justice, equity 
and good conscience which Judges 'steeped in' 
the principles of English jurisprudence can arid 
do administer, in default of any other ru'e, is 
so much of English Eaw and usage as seenl 
reasonably applicable in this country. 

Satis Chandra v. Ram Dayal, 59 Ind. Cas. 143; 
48 C. 388; 32 C. E. J. 94; 24 C. W. N. 982; 22 Cr. 
E. J. 31,relied on ^ 1 

Ex.-cution purchases on the basis of fraudu¬ 
lent decrees are of nc effect when the purchaser 
is aware of, if not a party to, the fraud. 

Having regard to the facts of each case, the 
Court has to bear in mind that the protection 
given to thefcotta fide purchaser had its OTigm ex¬ 
clusively in equity and is based entirely upon 
the conception that a Court of Equity acts solely 
upon the conscience of the litigant parties, by 
compelling the defendant to do what and only 
what, in fore conscientiiehc is bound to do. The 
protection given to the bona fide purchaser simply 
means that from the relations subsisting bet¬ 
ween the two parties especially that which 16 
involved in the innocent position of the purchaser, 
equity refuses to interfere and to aid the plaintiff 
in what he is seeking to obtain, because it would 
be uncouscieutious and inequitable to do so; 
that Court will not, in such au event, aid either 
party aga ust the other. The doctrine of bona 
fide purchase is thus not a rule of property. 
It docs not determine the question of title’be¬ 
tween the parties. It is in most cases available 
only by way of defence. 

It would be a well-merited reproach to the ad¬ 
ministration of justice if the Court were con • 
pelled to uphold fraudulent execution purchases 
by the appHcat on, w-ithout discrimination, 
of the formula of bona fide purchaser for value 
without notice. 
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Execution Bale— concld. 

The p ea of defence of purchase for value with¬ 
out not ce should not be overruled on the ground 
that the question was not specifically raised 
in the pleadings or in the issues; the defect may 
be remedied, if necejsarv, by a remand on terms 
as to costs, especially as the defence has some- 
t imes been enterta ned, when it has been pleaded 
in substance and is a just inference from the 
facts a eged. 

Per Rankin, J .—Judicial sales fraudulently 
procured will not give a good title to a purchaser 
who does not take in good faith and without 
notice. The fact that the Court has been success- 
fu ly deceived is one which, upon the issue as 
to the purchaser's good faith, must be of very 
different value indifferent ciici mstanccs. But 
in all cases the burden of proving that he acted 
in good faith and without notice of the fraud 
is in the first instance upon the purchaser. This 
is an essential feature of the equitable rule. 
The rule is not that there is a special favour 
for every one until he is shown to have been dis¬ 
honest or a volunteer, but that equity where 
it can will favour those who show that in in¬ 
nocence they have given value. C BlRESWAR 

Ghose v. Panchcouri CnosE, 37 C. L. J. Ja 51 
2? C. W. N. 587J <1923) A - R. (C.) 538 976 

First Information Report, nature and value of— 
Contradictory statement on oath — Court, whether 
can rely on report for conviction. 

The First Information Report in a criminal 
case is not substantive evidence of the facts re¬ 
corded therein and cannot serve as the basis of 
a conviction. 

It is not legitimate for a Court when wit¬ 
nesses tell a different story in the witness-box 
and contradict the report ma< e by them to 
discard the evidence given on oath and to rely 
on the report. A Jamaiajddin v. Emperor, 24 
Cr. l . J.812 716 

Fraud —Ex parte decree—Application to set aside 
decree on ground of fraud—Subsequent suit on 
same ground, whether maintainable — Invalid 
claim, whether fraud. 

9 

When an application to set aside an ex parte 
decree has been dismissed, a subsequent suit for a 
declaration that the decree is null and void as 
against the plaintiff can only be maintained if 
the plaintiff can prove that,apart from the fraud 
alleged in the previous proceedings,there are other 
grounds of fraud which remain to be investi¬ 
gated. 

Plaintiff purchased a house from defendant 
No. 25 defendant No. 1 sued for a declaration 
that the sale was invalid and obtained a decree 
against both plaintiff and defendant No. 2. 
Plaintiff applied to have the decree set aside on 
the ground that the service of process in the suit 
was fraudulently suppressed by defendant No. 1 
in collusion with defendant No. 2. The applica¬ 
tion having been dismissed, he brought this suit 
ior a declaration that the decree was null and 
void as against him ; 


Fraud—concld. 

Held, that inasmuch as the plaint was not . 
founded on any other ground of fraud than that 
in the matter of service of processes, the suit 
was not maintainable. 

Every invalid claim is not necessarily a fraud 
upon the Court. Pat Ramrup Ghoshain v . 
Mahabir Shah, 2 Pat. 833 826 '' 

Ghatwali tenure, incidents of—Birbhum and 

Kharagpur Ghatwalis, difference between — 

Succession to Ghatwali tenures, regulation of —. , 

Bengal Ghatwali Lands Regulation {XX l X of 

1814) applicability of— Hindu Law—Uitakshaia. 

— Impartible estates , devoution of. 

One of the main distinctions between tenures of 
the nature of Birbhum Ghatwalis and those of 
the nature ol Kharagpur Ghatwalis is that the 
former are inalienable except with the consent o£ 
Government by whom the settlements were made 
and to whom the revenue is paid directi whereat . 
the latter are alienable subject to the consent 
of the landlord to whom the rent or revenue is 
paid. 

Bengal Ghatwali Land* Regulation XXIX of 
1814 applies to Birbhum Ghatwalis only and has 
no application to tenures of the nature of 
Kharagpur Ghatwalis. 

The incidents that attach to the Ghatwali 
tenure in Taluka Dumri are: 

(1) that it is impartible and permanent! 

(2) that it descends by lineal primogeniture; and 

(3) that it is alienable with the consent of the 
zemindar. 

Succession to thi9 Ghatwali is governed by 
the Mitaksbara Law, subject to the incident of 
impartiality, that is, on the death of a Ghatwal 
the estate devolves upon his male agnates by 
survivorship, to the exclusion of his widows. 
There is no special custom in the family which 
entitles the widow of a deceased Ghatwal to 
succeed to the tenure in preference to his eldest 
agnate in the most direct line, with whom the 
deceased was ioint. 

In a Mitalcshara family living in commensality 
the inheritance even of impartible estates is 
confined to male members, to the exdusiou of 
females, unless the estate itself is separate or-- 
self-acquired property. 

An impartible estate is not necessarily the 
separate estate of the holder for the time being. 

It may be held as common family property, in 
which'case, subject to impartiality and the rule 
of primogeniture, it will descend according to 
the canons of devolution applicable to such 
property, that is to say, the joint male agnates 
will succeed to the exclusion of females, and of 
the agnates the eldest in the most direct line 

will take. .... .... j - 

The mere fact that an estate is impartible doe* 

not, ina case governed by the Mitakshara Law, 
make it separate or self-acquired property. It 
may be self-acquired or it may be the property 
of a joint undivided family. In the latter case, 
succession will be regulated according to the rule-- 
of survivorship, but as one person alone can hoid 
the estate at a time, the person designated-is-v 
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the eldest male member of the senior branch 
of the joint family. 

Although the members of a joint Mitakshara 
family do not acquire in impartible property the 
same rights as in partible property belonging to 
the family, such as the right of joint enjoyment 
the right of partition or the right of restraint, 
on alienation, they at least retain the right of 
survivorship. Pat Phuebati KLumari v . MaharaJ 
Kumar Rao Maheshwari Prashad Singh, 
<192}) Pat. 161; 4 P. L.T. 4731 (1923) A. I. R. 
(Pat.) 453; 2 Pat. 685 668 

Government of India Act. 1915 (5 & 6 Geo. V, C. 
61), S. 107 —Civil Procedure Code (Act V of 
1908), ss. 73, 115— Rival decree-holders — 

Decision under s. 73— Revision—High Court, 
when will interfere—Proviso to s. 73 . appli¬ 
cability of—Rateable distribution. 

Although decisions under section 73 of the 
Civil Procedure Code, made with reference to 
the claims of rival decree-holders, are not ordinarily 
revisable under section 115 of the Code, yet where 
such a decision is hopelessly inadequate, in that 
it contains no particulars as to the claims made 
by the contending parties, the evidence given, the 
arguments advanced and the reasons upon 
which the decision is based, the High Court 
will interfere under section 107 of the Govern¬ 
ment of India Act. 


The proviso ( b) to clause (1) of section 73 
of the Civil Procedure Code applies only to a 
mortgagee whose charge is valid against the exe¬ 
cuting decree-holder, and it is open to such mort¬ 
gagee to apply for rateable distribution in 
the proceeds of a sale . held in execution of a 
decree in favour of the executing decree-holder 
where he. the mortgagee, holds a money-decree 
against the judgment-debtor apart from the 
mortgage. Pat Bishun Mohan v. Narayan 
Prasad 


Guardian and ward— Hindu widow— Mortgage 

0} minor sons’ properly as owner—Legal neces¬ 
sity — Mortgage, validity of. 

Wire re a Hindu widow has mortgaged the property 
of her minor sons, who form a joint family, not 
as representing the family, but in the capacity 
of an owner claiming under a Will from her de¬ 
ceased husband, and the Will is found to be invalid 
the mortgagee cannot enforce the charge against 
the farnilv property on showing that the widow 
was the dc facto guardian of her sons arid the 
mortgage was created for legal necessity, lor the 
widow having transferred as owner property 
which did not belong to her. the mortgage is void 
and it is quite irrelevant what was the widows 
motive in executing the mortgage or v/hat sue 


did with the mortgage-money. 

Balwant Singh v. Rev. Rockwell Clancy. 14 Ind. 

Cas. 629; 34 A. 290 ; 39 I. A - 100 : j 1912 ) 3i '_ V 
M. 462; 11 M. L. T. 3.34; 9 A. L. J. 3 ° 9 ; 13 C. 


- - 4 fj2 ' — — —- - - s/ 11 - - 

L. J .475 : C. W. N. 577 ; 23 *1. h.}. - . 

Bom. L. R. 422 (P. C\). followed. A Nai^DAN 

Prasad v. Abuui,Aziz. 21 A. L* J- 372 , 43 A. 

4971 (« 923 ) A - 1 - l< - (A*) 5 - 1 307 


Guardians and Wards Aot (VIII of 1890), s. 17 

— Minor, guardianship of — Mother, unchaste, 

position of. 

The mere fact, that a woman gives birth to 
an illegitimate child is not a sufficient reason 
for not appointing her a guardian of her minor 
legitimate son's person and property. N Gancu 
v. Kongshi, (1923) A. I. R. tN.) 305 63 

Hindu Law— Husband and wife—Suit for restitution 

of conjugal rights by husband—Defence of 

cruelty—Legal cruelty, what is. 

Where a Hindu falsely charged his wife with 
having attempted to poison him, and treated her 
generally with loathing and disgust, threatened 
her with personal violence, and on one occasion 
pushed her out of the house by the neck, in a suit 
for restitution of conjugal rights by the husband: 

Held, that under the Hindu Law the circum¬ 
stances were sufficient to constitute "legal 
cruelty " so as to establish a good defence to the 
plaintiff's suit and disentitle him to a decree. 

Cruelty in the legal sense need not necessarily 
be physical. Constructive cruelty may also be 
a ground of relief. 

A course of conduct pursued by the husband 
which is calculated to break the spirit of the wife 
or by which force, physical or moral, is system¬ 
atically exerted towards the wife to such a degree 
and during such a length of time as to injure or 
undermine her health is a sufficient justification 
for refusing to the husband a decree for restitution 
of conjugal rights notwithstanding that there is 
no actual physical violence. 

. Russell v. Russell, (1897) A. C. 395; t>6L. J. 
P. 122; 75 L. T. 249; 61 J. P. 75b, Evans v. Evans, 
(1790) 161 E. R. 466; 1 Hag. Con. 35, Bethune 
v. Bethune, (1891) P. 205; 60 I,. J. P. 18; 63 
L. T. 259, Patterson v. Patterson, (1850) 3 H. 
L. C. 308 at p. 328; 88 R. R. 101; 10 E. R. 120, 
Surjyamoni Dasi v. Kali Kanta Das, 28 C. 37 ; 
5 C. W. N. 195, Thompson v. Thompson, 15 Ind. 
Cas. 886; 39 C. 395, Armour v. Armour, 1 A. L. J. 
318, considered. 

Before passing a decree in favour 
of the husband for restitution of con¬ 
jugal rights the Court should be satisfied that 
by giving its aid to him it does not thereby en¬ 
danger the life, limb, liberty or the health of 
the wife. If there is danger to any of these the 
Court will be amply justified in ref sing the 
husband any decree. 

The Courts in India are Courts of Justice, 
equity aud good conscience. In cases where 
uo specific rules exist, they look to the English 
decisions for guidance The Common Law of 
England furnishes precedents which are in con¬ 
formity with equity, justice and good conscience- 
But the Ecclesiastical Law of England is not 
the Common Law of England aud the former is 
applicable to u state of things which does not 
obtain in India and, therefore, great care should 
be exercised 111 importing wholesale into India 
the strict principles ot the Ecclesiastical Law of 
England w.u- . <i*v cmuouied in tue decisions ot 
English Courts W.iere, therefore, the decisions 
oi the Eng ish Courts rest not upon the princi¬ 
ples of Common Law but on the pecuiia principles 
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of the Ecclesiastical Law, the Courts in India are 
not bound to follow them since the strict and pecu¬ 
liar principles of the English Ecclesiastical Law 
are inapplicable to India. M Kondae Rayar «. 

RanganayakiAmmaL, 45 M. L. J. 186; (1923) 

M. W. N.499; 18 L. W. 465; 46M. 791*. - 166 

_- Mortgage by fother — Son, liability of — 

Debt whether immoral—Burden of Proof. 

A Hindu son cannot escape liability under a 
decree obtained by a mortgagee against his father 
and karta of the joint family unless he proves that 
the mortgage-debt was contracted for immoral 
or illegal purposes or was of an illusory character, 
whether the decree had been executed or not. 0 

Rup Kishork u. Kanhaiya LAI., 10 0 . L. J. 141; 
(1923) A. I. R. (O.) 227; 26 O. C. 266 563 

- Transfer of Property Act {IV 0/1882), 

s. 6—Spes successionis, transfer of, validity of. 

The transfers of expectations of inheritances— 
spes successione —are invalid both under the Trans¬ 
fer of Property Act and the Hindu Law, and 
contracts for the transfer of such expectations 
in the future, cannot be validly entered into. 

P C Ann ad a Mohan Roy v. Gour Mohan 
• MUUJCK, 21 A. L. J. 718; 4 P. L. T. 609; 
(1^2j) A. I. R. [V. C.) 189. (1923J M - W. N. 
805; 45 M.L. J. O17; 25 Bom. L. R. 1269; 33 . 

L. T. 365; 50 C. 929 499 

_Alienation by manager of joint 

f am ily — Co-par^ncrs, whether can contest — Re • 
vers oner, right of, to challenge alienation. 

An alienation by themanagtr of a joint Hindu 
family without nec ssity is n« t void but voidable 
oul • at the instance of persons whese ii.t rests 
are affected by it, 11 .mely, the co-parceucrs in 
the pro] erty. 

Subbe Goundan v. Krishnamac'an, 6 i. Ind. 
Cas.869; 45 M. 449: 3 ° M. L. T. 217; 42 M L. J. 
372; 15 • W. 537; (1922) M. W N. 209: 1922) 

A. I.R. (M) 112, Ramaswami Atyar v. Subramanta 
Atyar, 7.1 Ind. Cas. 804; 4 ^ M. 4 ; 16 L. W. 2971 
43 M. L. J. 4°b; (1923) A. I. R. (M) 147, Sheo 
Gh lam v. Badri Naram Lai, I9ln«». Cas. 560, n 
A. 1 .. J. 798, rolled on. 

A reversioner has no right to challenge an alien¬ 
ation made by a father t .s manager of a joint 
Hindu family wliiih the son, who had a right 
to c allc e it. did not cha lenge during the 
father’s life-time. A Jagksor Pande r. Beg 
Dat Pande, 21 A. L. J. C08; 9 O. & A. L. R. 

8791 45 A. 654 831 

_ __ by widow ■— Necessity— 

Existence of arrears of revenue—Presumption 

—Execution of document, proof of — Attestation, 

proof of, whether necessary—Second appeal — 

Point not raised in memorandum, whether can 

he argued. 

The existence of arrears of revenue for 
which an estate is liable to be sold is at 
least presumptive evidence of necessity, even 
though when a debt is incurred, measures have 
not been taken to enforce the liability. This pre¬ 
sumption of ne cssitv can, however, be rebutted 
by showing that a widow had sufficient income 
to enable her to pay the revenue without borrow- 
inc. 


Hindu Law—contd. . '■ 

• Where the attesting witnesses of a document 
deny its execution, all that is necessary to be 
proved by other evidence is the execution of the 
document; it is not necessary further to prove 
execution before the attesting witnesses. 

Narain Z)as v. Dilawar,. 52 Ind.-. Cas. 830; 17 
A. L. J. 141; 41 A. 250, and Laksman Sahu v, 
Gokhul Maha*ana, 70 Ind. Cas. 298; 1 Pat. 154; 
(192?) A. I. R. (Pat.) 415,relied «J? on - 

A point not specifically raised in the grounds 
of appeal cannot be allow ed to be urg'd at the 
hearing. A Lai/ta Prasad v. Darshan Singh 839 

_Alienation by widow— Necessity— Vendee, 

whether bound to see to the application ‘ of 
money—Fair price, how calculated. 

A Hindu widow in possession of her deceased 
husband's estate sold certain immoveable property 
in order to satisfy a decree for sale obtained on 
the footing of a mortgage executed by the 
husband in regard to this property. Plaintiff,^ 
reversioner of the husband, sued for a declaration 
that the sale will not affect his interest and 
contended that the sale was a boguo transaction 
and the property had been alienated forlesi than 

itS Held^ti) that, although the vendees bought the 
property as a speculation, the sale was a genuine 

(2) that it was no part ot the duty Gt the 
vendees to see how the purchase-money was used . : 

(3) that the mere fact that the vendees had sub- 
sequently sold the same land m. stcall plots to 
competing tenants at a higher price did not shew 
that the widow had not got a fair price: 

M that, under the circumstances, the plamtms 
suit was liable to be dismissed. P 0 MEDAI 
Dalavoi Thirumalaivappa Mudaliar v_ Nainar 
Tevan, 16 L. W. 478; 4 XJ. P. L. R ( p - C - J 92 J 
(1922) A. I. R. (P- C.) 307; (1922) M W N. 804» 
27 C. W. N. 365; 21 A. L. J. 282; 31 M. L. T._ I 49 

_ Joint family— Alienation — Antecedent 

dcbt—Pre cmption decree, money due 

Civil Procedure Code ( Act V of I9°8). 

r. 1 —Witnesses served, failure of, to attend 

K ^pre-emption decree merely gives the^pre- 
emptor the option of acquiring certain P ro P^ty 
at a certain price. He is laid under no obhga- 
tion to acquire the property unless he chooses. 

Money required to satisfy a P™^^d/bt 
erec cannot be regarded as an antecedent debt 

Cas. 836- 33 A- 

2 Where the 

£? -«s=£. h l d 

Per Walsh /.—Money payable under a prj- 

nation decree cannot be regarded as a <lebt. 
To give true effect to the doctrine of antece¬ 
dency 8 in time there must be real dissociation 

1D Mu Rdm Chandra v. Bhuf Si«f/;, ^9 
Cas. 280; 39 A. 437 ot P- 449 : 21 c - • N T V 
. r L. W. 3571 >5 A. 1 - j. 4 37 : i!» Z - Rl 
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498; 26 C. L. J. 1; 33 M. L. J. 14; ( 1917 ) M. W. 
N; 439; 22 M. L. T. 22; 6 L. W. 213; 44 I. A. 126 
(P. C.), followed. A Chatdrbhuj v . Govind Ram, 
2i±A. L. J. 348; 45 A. 407 571 

-- Joint family — Alienation by manager — 

Benefit of estate—Mortgage to satisfy pre-emp¬ 
tion decree, whether binding. 

Although the strict Hindu Law does not allow 
the manager of a Hindu joint family to alienate 
property for the benefit of the estate, the only 
warrant for a valid transfer of this kind being to 
avert distress of the family ; yet the Hindu Law, 
as administered by the Courts in British India. 
does give effect to the doctrine of the benefit 
to the family. 

Nathu v. Kundan Lai, 8 Ind. Cas. 83G; 33 

A. 242; 7 A. L. J. 1182, relied on. 

A mortgage executed by a Hindu manager to 
satisfy a pre-emption decree, being for a family 
benefit is binding on the family. A Shankar 
Sahi V . Buicuu Ram, (1923) A. I. R- (A.) 5&9 


---- Alienation by manager — 

Recital in deed, value of—Necessity-—Enquiry, 
proof of—Antecedent debt, what is Debt 
whether binding on son during lifetime of 
father — Pre-emptor from vendee, position of. 

A recital in a deed by the manager of a joint 
Hindu family, which is impugned by the other 
members of the family, is not bv itself sufficient 
to establish necessity, but it is clear evidence 
of the representation, and when proof of actual 
enquiry has become impossible, the recital coupled 
with circumstances, such as to justify a reasonable 
belief that an enquiry would have confirmed 
the truth of the recital, would be su tticient evidence 

to support the necessity stated. . . 

A representation by the father, even if he is not 
the manage r, is, for the purpose of affecting the ques¬ 
tion whether the deed was in consideration ot me 

payment of antecedent debts, no less and no more 
admissible in evidence than the representation ot 
the father as manager : for, the real value of the 
representation is that it indicates the scope of en¬ 
quiry that has or may be presumed to have 

been made. . ~ ~ . 

Ramman Lai v. Ram Copal, 47 Ind. Cas 9 ° 7 , 

O. L. J. 629:21 O. C. 200 and Sura) A arain 
v. Baton La!, 40 Ind. Cas. 988:20 O. C. 211 at 
p. 210: 21 C. W. N. 1065: 2 1 ». L. W. 160: 33 M. 
J T. 1S0; 15 A. L. J. 684; 19 Bom. L. R. 737 . 
22 M. L. T. 121:26 C. L. J. 267:0 L. W. 509; 
(1917) M. W. N. 477:4 <>• L. J. 762; 4° A - 

44 I. A. 201, considered and explained. 

The definition of an antecedent debt as a ciebt 
• • incurred irrespective of the credit oblainab-e 
from joint family property ” is to be regarded 
as one to be construed in the light of the particular 
facts before a Court, and as not excluding from 
the category of antecedent debts money borrowed 
( u a hypothecatiou-Loud, since the personal 
liability for debts so secured continues to exist 
independently of the hypothecation. 

In the absence of any covenant to that efleet, 
a usufructuary mortgagor, as such, is not personally 
liable to re-pay the loan. 


The antecedency of a debt incurred by a father 
may be invoked to uphold a transfer by him as 
against the sons even during the father’s lifetime. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280:44 I. A. 126:39 A. 437:21 C. W. N. 
698: 1 P. L. W. 557; 15 A. L. J. 437: 19 Bom. 

L. R. 498:26 C. L. J. 1; 33 M. L. J. 14; (1917) 

M. W. N. 439; 22 M. L. T. 22: 6 L. W. 213 (P. C.), 
interpreted. 

A pre-emptor cannot stand in a better position 
against the sons of the vendor than the vendee 
fromthe father, except that, being in a less favour¬ 
able situation than the vendee to prove proper 
enquiry as to the existence of necessity or of 
antecedent debts of the father, less strict proof 
of enquiry may be required of him. The burden 
of proving their existence, however, is not shifted 
by pre-emption from the transferee to the sons, 
unless the sons were parties to the pre-emption 
decree. 0 Jamsa Per shad v. Balbiiaddar, 9 
O. L-J. 601; 25 O. C. 388; (1923) A. I. R. ( 0 .| 

147 353 

-- Joint family— Alienation by one co¬ 
parcener — Co-parcener contesting alienation 
whether can sue for his share only — Amend¬ 
ment of plaint, whether can be allowed in second 
appeal. 

A co-parcener in a joint family property who 
establishes that a member of the family has alien¬ 
ated the property without legal necessity can sue 
to recover the whole property. He cannot be 
allowed to sue for his own share or any specific 
portion thereof, for the simple reason that in a 
Mitakshara joint family no particular share can 
be predicated as belonging to any individual 
member. 

Plaintiff sued to recover his share of the joint 
family property from the transferees who had 
purchased it from a co-parcener. The plaintiff 
alleged that his father had separated from the 
vendors and held his half share separately. It 
was found that the plaintiff was not separate 
at the time of the sale : 

Held, (1) that inasmuch as the plaintiff had not 
only omitted to ask for the recovery of the* whole 
property but had also failed to implead his co- 
sharers, the suit could not be entertained ; 

(2) that it could not be contended that as the 
plaintiff was entitled to sue for the whole he was 
entitled also to relinquish his claim to half and to 
ask for a decree for the remainder; 

(l) that the plaint could not be allowed to be 
amended at that stage in second appeal and the 
plaintiff could not be allowed to alter the whole 
aspect of the litigation by including an additional 
prayer for relief and by bringing new parties 
on the record. Pot Siiyam Sunder Rai v. 
J AO AR NATH MlSR \, I P. L R. 373: (I923) Pat. 
263; (1923) A I. R. (Tat.)590; 2 Pat. 923 758 


--— < onsi sting of brother.- — 

Pnti (i'nt su it bv mortgagee-decree-hohlcr from 
one brother—Mother, <ohether entitled to share 
—Devolution of show after her death. 

In a suit lor partition ot share belonging to 
one of two joint Hindu brothers, l»y a mortgagee 
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who has obtained a foreclosure Je .rce in respect of 
the same, the mother is entitled to claim a share 
equal to that of each of the two brothers. Such 
share after the death of the mother will pass 
equally to the mortgagee-decree-holder and the 
other brother who had not mortgaged his share. 

Bilaso v. Dina Nath, 3 A. 88; 5 Ind. Jur. 489; 2 
Ind. Dec. (n. s.) 61 (F. B.) and Debi Mangal Prosad 
Singh v. Mahadeo Prasad Singh, 14 Ind. Cas. 1000; 
34 234; 9 A. Iy. J. 263; II M. Iy. T. 217; 16 

C. W. N. 409; (1912) M. \V. N. 324; 14 Bom. I v . 
R. 220; 15 C. .L. J. 344; 22 M. Iy. J. 462; 39 I. A. 
121 (P. C.) followed. NRamnaTH v. Sitaram, 

19 N. L. R. 147; (1923) A. I. R. (N.) 288 81 

—- Joint family — Contract by karta— Neces. 

sitv — Interest — Creditor, duty of. 

A solemn agreement duly and freely entered 
into cannot be rescinded and the parties to the 
contract cannot be allowed to avoid the terms 
thereof which they agree to with their eyes 
open and with no restraint upon their freedom 
of will. 

But when a contract entered into by a head 
member or karta of a joint Hindu family is sought 
to be enforced against the other members on the 
ground of necessity, it must be shown, not only 
that there was necessity to borrow the principal 
sum, but that the rate of interest agreed upon 
was also a necessity : in other words, that it was 
impossible for the karta or the head member to 
obtain the loan for family necessity except at 
tile rate of interest agreed upon. 

The creditor has not only to show that there 
was a family necessity so as to bind the members 
of the family 011 behalf of the parties to the contract 
with respect to the loan advanced but that the 
rate of interest was the market or commercial 
rate. Pat Maiiadko Prasad 1*. Bisshssar 
Prasad, 2 Pat. 48>; 4 P. L. T. 707 695 

- Decree in favour off one 

branch—Compromise agreement by mana¬ 
ger releasing rights under decree—Minor son, 
whether bound — Additions to family pendente 
lite, effect of. 

I11 a suit brought by 011c member of a joint 
Hindu family against the manager for rendition 
01 accounts, partition and other reliefs .twodecrees 
were passed making the manager liable to pay to R 
and his branch of the family certain sums. R pur¬ 
porting to act on behalf of himself and his son en¬ 
tered into a compromise whereby he relinquished 
all claim under the decrees. The son on attaining 
majority sued to recover under the decrees 
on behalf of the joint family and it was 
eventually held by the Privy Council that 
the compromise agreement wa- not binding 
upon him and that he ought to be 

remitted to liis original rights under the 
decree. Tlu- suit was remanded for decision as 
to thesharoto which he was entitled. Meanwhile. 
two other sons had been born to R: 

Held, that, in the events that had happened, 
the compromise agreement must be regarded 
as failing wholly to convey any of the joint, 
estate at all. PC VENKATA Row v. TUEJARAM 


R°w, 45 29 9 ; 26C. W. N 646; 30 M. L. T. 2621 

a U. P. L. P. fP. C.) 33; (1022) A. I. R. (P. C.) 69; 
(1922) M. \V. N. 392: 24 Bora. L. R. 1191; 36 C. 

L. J. 319; .-o A.L. J.833 765 

-Joint family— Manager, debt contracted 

by—Benefit of family — Presumption. 

There is no presumption that a debt contracted 
by the manager of a joint Hindu family is con¬ 
tracted for the benefit of the family. 

Brij Lai v.Jaishi Ram , 30 Ind. Cas. 500; 106 
P. W. R. 1915 ; 172 P. i,. R. 1915 dissented 
from. 

Ganpat Rai v. Munni Lai, 13 Ind. Cas. 34; 
34 A. 135 ; 9 A. L. J. 54, Bhura v. Banarsi Das 
30 Ind. Cas. 481 ; 113 P. W. R. 1915 ; 174 P. 
Iv. R. 1915. Paras Ram v. Gian Chand, 50 Ind. 
Cas. 36; 48 P. W R. 1919 and Ram Dhan Das 
v. Ramji Das, 50 Ind. Cas. 215. relied on. L 
Khazaxa Mai, v. Jagan Nath, 5 L. L. J. 236; 4 
L. 200 484 

- Mortgage by manager — 

Interest, excessive rate of—Necessity to 
borrow at particular rate — Court, power of, to 
reduce *ate. 

There is no general rule of law that a rate of 
interest over 10 per cent, per annum must always 
be treated as excessive where there is ample security 
for the ioan. 

Whether a certain rate of interest is excessive 
or not is a question which must depend upon the 
particular circumstances of each case. 

A rate of interest on a mortgage loan at 15 per 
cent, per annum compoundable yearly is not 
by itself sufficient to raise the presumption that 
undue influence was exercised in obtaining it 
by the mortgagee on the mortgagor. 

" Abdul Majid v. Kcsherode Chandra Pil, 29 
Jnd. Cas. 843; 42 C. 690; 19 C. W. N. 809 dissented 
from. 

it is incumbent on those who support a mortgage 
made by the manager of a joint Hindu family 
to sliow r , not only that there was necessity to 
borrow, but that it was not unreasonable to borrow 
at such rate of interest and upon such terms as 
arc contained in the mortgage, and if it is not 
shown that there was necessity so to borrow, 
that rate and those terms cannot stand. Where 
a Court comes to the conclusion that the rate of 
interest is excessive and that no necessity for 
borrowing at that rate existed, it is quite within 
its right to reduce the contract rate to a reason¬ 
able rate of interest. 0 BasantRai v. Kesho 

Ram, 9 O. Iv. J. 612; (1923) A. I. R. ( 0 -) 139 849 

_ Mortgage of family property 

— Legal necessity—Burden of proof Scries of 
renewals of mortgage — Presumption—Transferee 
of mortgaged property—■Right to question validity 
of mortgage—Admission of validity of mortgage 
by family, effect of — Voidable transaction— 
Transferee of rights—Option, exercise of. 

Where a person v ishes to enforce a mortgage 
..gainst Hindu joint family property, the burden 
lies on him to satisfy the Court that the transac¬ 
tion was entered into for family necessity, ^ or in 
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lieu of antecedent debt, or with the consent, 
express or implied, of all the members of the 
f undv. 

As regards legal necessity, all that a transferee 
of Hindu joint family property is required to 
show is that like an ordinary person he was reason¬ 
ably satisfied as to its existence. 

A long series of renewals of mortgage transac¬ 
tions concerning Hindu joint family property 
extending over a generation without any pro¬ 
test from any member of the family would show 
its acquiescence and raise a fair presumption 
that if there had not been a valid necessity for 
them, some objection would have been raised. 

It is open to a transferee of Hindu joint family 
property to plead that a prior mortgage on the 
property was without legal necessity. 

Muhammad Muzamilullah Khan v. Mithulal, i r 
Ind. Cas. 220; 33 A. 783; 8 A. h J. 901 (F. B.), 

followed. . .... 

The members of a Hindu joint family trans¬ 
ferred certain property subject to some mortgages, 
expressly admitting that they were binding on 
them, and actually left with the vendee the whole 
sum due in order that the same may be paid to the 
prior mortgagees. The vendee, however, refused to 
pay the money alleging that the mortgages were 

not binding on the family: 

Held, that, though the admission by the mem¬ 
bers of the family that the mortgages were bind¬ 
ing on them could not operate as an estoppel 
against the vendee inasmuch as there was no 
privity of contract between the mortgagees and 
him, the admission was a very strong piece of 
evidence in favour of the view that the transac¬ 
tions were valid and binding on the family. 

A transaction which is voidable remains good 
so long as it is not challenged by the person who 
has the option to have it set aside. It is for 
him to exercise or not to exercise the option. It 
without exercising the option and 111 fact admit¬ 
ting the validity of the transaction, lie transfers 
his^ri'dits, the transferee cannot be allowed to 
say that he has acquired that option by the 

transfer. Tr . 

Quaere. —Whether a mortgage ui Hindu joint 
family property without legal necessity and not 
in lieu of any antecedent debt and without the 
consent, express or implied, of all members of the 
family, is void 01 only voidable. A Inayat 
I r.Ain v. Hardko Saiiai, 21 A. L. J. 610; (192.1) 
A. I. R. (A.) 29 325 

_Joint family— Sepatalion of one member — 

Presumption — lie-union, proof of —Partnership 

— Accounts, suit fur —Limitation — Limitation 

Act (IX of 190S), Sch. 1, Art. loo. 

Under the Hindu Law there is no presumption, 
when one co-parcener separates from the others, 
that the latter remain united. A11 agreement 
amongst the remaining members of the family 
to remain united or to rc-uuite must be proved 
like any other fact. 

Balabux Ladhuram v. Ruhhmabai, jo I. A. 130 
at p. 137 ; 30 C. 725 ; 7 C. \V. N. o. t 2 ; 3 Loin. 
L . R. 169 ; 8 Sar F. C. J. 470 l 1 ’- and BaUtishen 


Das v. Ram Narain Sahu , 30 I. A. 139 at p. 151 ; 
30 C. 738; 7 C. W. N. 578 ; 5 Bom. L. R. 461 ; 
8 Sar P. C. J. 489 (P. C.), followed. 

Four brothers who formed a joint Hindu faini y 
carried on a family business. One of them sepa¬ 
rated from the others, and the latter carried on 
the business, the profits being carried to the sepa¬ 
rate accounts of the three remaining brothers 
in equal shares. Subsequently, one of the three 
brothers died, and although bis share continued 
to be dealt within the books, his widow was only 
paid maintenance. More than six years a £ ter 
his death, his widow brought a suit for partner¬ 
ship accounts and recovery of one-third of the 
partnership assets ; 

Held, (1) that there was no presumption that 
on the separation of one of the brothers the three 
remaining brothers had remained united ; 

(2) that after the separation the business carried 
on by the three brothers became an ordinary 
partnership subject to the law relating to part¬ 
nership ; 

(3) that on the death of the plaintiff's husband 
the partnership was dissolved and a right to an 
accounting arose ; 

(4) that the suit having been brought more 
than six years after that date was barred by 
time ; 

(5) that the mere fact that the deceased’s share 

continued to be dealt with in the books after his 
death was no evidence of a partnership with his 
wi low. P C J atti v. BanwariLax, -'i A. L J 
5S2; -1923) A. I. R. (P. C.) 13ft; 18 L. \V. 273; 
45 M ^ J- 355 ; (I 92 j) M. \V. N. 687; 23 Bom 
L. R 1236; 4 L. 350 462 

- Mitakihara — Bombay School — Joint 

family—Adoption — Adoptive father reserving free 
power of management, effect or—Alienation by 
manager, validity of. 


Plauitin was adopted under a deed of adoption 

which contained tile following clause :_ 

“ You have acquired whatever rights and 
authorities a natural son should have acquired 
had I got any, and you have from to-dav become 
the owner of the property moveable' and im¬ 
moveable. You should stay with us and take 
care of us as long as we, i. e., my wife and I, live. 
After our death you are the sole owner and should 
thereafter make Vahiwat as owner. In whatsoever 
manner the estate, moveable or immoveable 
is managed ( I yavastha), as long as I live it is 
to be taken that you approve of it. You have 
no authority to object to it. On this con¬ 
dition I have taken you in adoption of my free 
will 011 your and your father's consenting to it: ” 
Held, that the clause conferred on the adoptive 
father power of management of the family prep- 

* • r ter cnee on tile part of 

the- adopted son, but it did not give him an un¬ 
restricted power of alienation. 

A member of .1 joint family in Bombav can 
alienate his undivided share in the family prop¬ 
erty without the consent of his co-owners 
Therefore, an alienation of the whole interest 
in a portion of the family property by the manager 
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is good at least to the extent of his own share in 
the property alienated. 

Kasam v. Jorawar Singh, 68 Ind. Cas. 
cnr, ■ 4Q I. A. 358 ; 31 M. L. T. 46 ; 16 L. W. 

223; 18 N. L. R- 127; (1922) A. I. R. (P. C.) 
353 • 43 M. L. J. 676 ; 21 A. L. J. 57 ; 25 Bom. 
LR. 1 ; 37 C. L. J. 73 : 27 C. W. N. 179 I 50 

c. 84 (P. C.), followed. B BAI.APPA Ghekappa v. 
Arkubai 220 

_Mitakshara— Daughters inheriting as 

joint tenants — Partition with surrender of 
mutual rights of survivorship— Alienation by one 
daughter — Reversioners, right of, to sue for 
possession—Transfer of Property Act [IV of 
1882). s. 6, applicability of. 

Two daughters, governed by the Mitakshar 
School of Hindu Law. who had inherited their 
father's property, partitioned it by a document, 
which provided that they would in future severally 
enjoy for ever absolutely such items of property 
as had fallen to their respective shares from gener¬ 
ation to generation with right of sale, etc., and 
that neither of them would have any right over 
the properties set apart for the other. One of 
the daughters, subsequently, alienated some of 
the item which had fallen to her share. After 
her death, the sons of the other daughter sued 
for recovery of possession of the same from the 
alienees \ 

He’d, (1) that the document of partition amount¬ 
ed to a relinqu shment by each party to it. 111 case 
she should survive the other, of her right to the 

other’s share ; , . 

(*>) that, as heirs of the alienor, the plaintiffs 

had no locus standi to challenge her alienation ; 

( x) that, as reversioners of the alienor s father, 
the plaintiffs could not maintain a claim for pos¬ 
session during the lifetime of tile other co-tenant 

for life; . . 

(4) that the agreement between the co-tenant 

for life as to the enjoyment of the estate, to which 

the plaintifts were not parties could not nave 

the effect of accelerating their right to possesion. 

Per Oldfield, 7 --A relinquishment by a co- 
tenant lor life in favour of other co-tenant s 
can be, when that is entailed by the language 
vsed not only of the life-estate, so far as it can 
be enjoyed simultaneously by the sharers, but 
of that estate, as they take it limited only by the 
Pfetime of the survivor; and the uncerta r.ty as 
to which of the transferor? will survive to benefit 
does not make the transfer one of a sfies succcs- 
s ion is so as to offend against section 0 of the 
Transfer of Property Act. 

Raniakkul v. Ramasami Naickan, 22 M. 522; 
mM.L.J.ioi; 8 Ind.Dec.(N.s.)373. Kanni Animal 
v. Amina Kannu AtnmaJ, 23 M. 504; 10 M. 
j,'. 1.253; 8 Ind. Dec. (N. s.) 754. Kailash Chandra 
Lhuckcrbutty v. Kashi Chandra Chuckerbutty, 24 C. 
, io; 12 Ind. Dec. (n. s.) 893, Muthiyalu Chengappa 
v iiurada Gunla, l>o Ind. Cas. 135; 43 M. 855; 39 
>1. i,. j. 567; 12 L. W. 050; 28 M. L. T. 272; (1921) 
M. W. N. 29 and Sudalai Animal v. Gomati 
Animal, 16 Ind. Cas. 428, 23 M. L- J* 355 * (19*2) 
M. W. N. 90S; U H. L. X 2S8; followed; 


Hindu Law—contd. 

Ridnamma v. Venkata Ramappa. 3 M. H. C. 
R. 268 and Subbammal v. Krishna Aiyar, 22 
Ind. Cas 399; 26 M. L J. 479, distinguished. 

Per Venkatasubba Rao, J.- —According to the 
Mitakshara School of Law, two or more daughters 
succeeding to their father take as joint tenants 
with rights of survivorship. They may effect 
a partition, each daughter giving her right of en¬ 
joyment over the properties allotted to the other 
daughter during the lifetime of the latter; and 
even an arrangement by which each daughter 
gives up her interest not merely during the lifetime 
of the other daughter but during the whole of her 
own lifetime is legally valid and enforceable. 

A male reversioner’s right to possession of 
property cannot be accelerated by an agreement 
between intervening limited-estate-holders to 
which he is not a party. M Ammani Am MAE vi 
Per 1 as ami Udayan, 32 M. L. T. 323; 45 M. L. J. 
i; (1923J M. W. N. 652 58 

- Mitakshara —Impartible estates, devolu¬ 
tion of. See Ghatwaei tenure 688; 

.- Minor co-par cever — Guar¬ 

dian of property, appointment of—Principles 
applicable. 

It is not the practice of the Bcmbay High Court 
to appoint a guardian of the property of a minor 
member of a Hindu joint Mitakshara family owning 
no separate property. Put when the per-on 
applying to be appointed guardian is the 
manager of the fani ly, an order appointing him 
guardian may, under proper circumstances, be 
made, as in such a case there is no introduction 
of any element of possible disturbance in the 
family. 

A father and an only minor son formed a Hindu 
joint Mitakshara family. There was a mortgage cn 
certain property belonging to the family. They 
received an offer for purchase of the property 
considerably a hove its real value. 1 nt the purchaser 
insisted that an ord»r oi the Coi.rL sanc¬ 
tioning the sale should fust be obtained. Upon 
ibis, the father, who was the manager of the 
family, applied to be appointed guardian of the 
property of his miner c-enr 

He'd, that, undei the circumstance, the 

manager may he appointed guardian on the condi¬ 
tion that after the mortgage was discharged and 
the different costs and charges in respect cf the 
property paid, he should invest one-half of the 
sale-proceeds foT the benefit ol the minor. C 
HariNarain Das, In re , 50 C. 141; (1923) A. 
I. R. iCj 409 244 

_Succession—Stridhan—Dat^/i/er’s daugh¬ 
ter v. son's son. 

According to the Mitakshara School of Hindu 
Law, a daughter’s daughter has preferential rights 
ot succession to strxdhan property over a son's 
son. 

A Hindu daughter taking the stridhan property 
of her mother by inheritance does not take it as 
her own stridhan, but she takes it as a limited 
estate with the remainder after her death to the 
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heirs of her predecessor. A Sham Behari Lae v. 
Ram Kaei, 21 A. L. J. 656; (1924) A. I. R. (A.) 

15 495 

_Widow— Alienation—Legal necessity — 

Evidence — Inquiry by alienee — Recitals, value of. 

When a person claims title under an alienation 
effected by a Hiudu widow in respect of the estate 
of her deceased husband, the burden lies on him 
to establish either that there was iegal necessity 
in fact which justified the alienation, or that he 
made proper and bona fide inquiries and did all 
that was reasonable to satisfy himself as to the 
existence of such necessity. 


Bhagwat Dayal Singh v. Debi Dayal Sahu, 35 
I. A. 4 S; 3 s C. 420; 7 C. L. J. 335 ;10 Bom. L. K. 
230; 12 C.W. N. 393; 5 A.L.J. 184: 18 
100: 3 M. L. T. 344 : *4 Bur.L. R. 49 • c -)» 

Amarnath Sah v. Achan Knar, 19 I-A- I 9 «;M 
A. 420; 6 Sar. P. C. J. 1971 7 Did. Dee (N.S.) 637 
(P C ) Nabakishore v. Upendrahishore , 65 Incl. 
Cas. 305:35 c. L.J.116; 26 C.W. N. 322; 20 A. 
L. J. 22. (1922) M. W. N. 95> 4 2 L. J* 253; 24 
Bom. L. R. 34b; 15 L. W. 4 * 7 : 3° M -L. T. 234: 3 
P. L T. 311; (1922) A. I. R. (I. C.) 39 tP.C.., 

relied on. 


In applying this rule, however, it must be borne 
in mind that recitals in conveyances and mort¬ 
gages of the existence of legal necessity arc not, by 
themselves, evidence of the fact, and there must 
ordinarily be some evidence to substantiate the 
allegations aliunde. 

Thakur Vasonji Morarji v. Chanda Bibi, 29 
Ind. Cas. 781: 37 A 3<>9 at p. 37 &; 22 C. L. J- 1*0; 
19 C. W. N. 873: 17 Bom. e. R- 55 °; J L. l. 
3 x; {19151 M. W. N. 449; 2 L. W. 076; 29 M. L. J. 

130, followed. 

But when, by efflux of time, direct evidence 
independent of the recital becomes unavailable, 
u recital of necessity, consistent with probability 
and other circumstances, assumes greater import¬ 
ance, it is clear evidence ol a representation to the 
purchaser, and when evidence of actual inquiry 
by him has become impossible, the recital. Coupled 
with circumstances which justify a reasonable 
belief that an inquiry would have confirmed its 
truth, is sufficient evidence to support the tran¬ 
saction. 


Chin lama nib hall a v. Rani Saluba 0/ Wadhwan, 55 

Ind. Cas 53^: 47 A. 6; 43 M 54**. 3« M - L. J - 395J 
11 L. W. 451: 10 A. E j 5% t*920) M. W. N. 3151 
22 Bom. L. R. 54 1 ! 2 U -**• R- L *J 77 ! 28 M. 
L T. 457 (i* C.), Itauuncskwar Jrra^ad oingn v. 

Chand 1 Frasad Smgh, 30 Ind Cas. 499; 43 C- 4 l 7 
(P. C.j, Nanda Lai v. Jagat Kishore 36 Ind.Cas. 

420; 43 I. A. 249; 44 C. 20 I. 335I 3 i 

M. L. J. 503; U9‘h> 2 M. W. N. 33h. 4 L. W. 45b. 

18 Bom. L. R. 865 ; 14 A. L. j. ^ 3 * -4 L. J• 
487; i P. E. W. 1; 21 C. W. N. 225: 10 Bur. L. 1 . 

177 (P.C.j. liavaneshwar Frasad Si ugh v. C/ifl^i 
Frasad Smgh, 12 Ind. Cas. 93 C 3 y C. 721, relied 
on. C CJHANDK ViEISHOUE Uah'a Majumdak v. 
Upenura C.iandka CiioiEuHUkY, 37 C. L. J. 3191 
(1923) A. I. R. (C.) 5 • 3 61 ^ 


- Widow— Gt/* to third person with 

consent of next reversioner—Reversioner an 
adjudicated insolvent — Donee, rights of. 

A conveyance by a Hindu widow of her hus¬ 
band’s estate ill favour of a third party, with 
the consent of the next reversioner is based 
on the notion that she surrenders the estate 
into the hands of the reversioner, instantly fol¬ 
lowed by a conveyance to the third party. Where, 
however, on the date of the conveyance the con¬ 
senting reversioner is an adjudicated insol¬ 
vent whose estate has vested in the Receiver 
in insolvency, the conveyance would confer 
no rights on the donee, because, if there is any 
vesting of the estate for a single moment in the 
reversioner on the day on which the conveyance 
is executed, in that very same instant what¬ 
ever rights vest in the reversioner would pass 
to the Receiver in insolvency, and there would 
be nothing which the reversioner could convey 
to the donee. A Hariiiar Prasad v . Udai 
Natii Sah, 21 A. L. J. 77; (1923) A. I. R. (A.) 
190; 45 (A.) 260 113 

-- Widow’s estate — Rent-decree agains 

widow, personal—Sale in execution — Auction- 
purchaser, rights of. 

The question whether the whole estate or 
only the right, title and interest of the widow 
passes on an execution sale against the widow 
depends on the nature of the suit. If the suit 
is a personal claim against the widow only her 
interest passes, but if the suit is in respect of the 
family estate or upon a cause not merely personal 
against her, the whole inheritance passes by the 
execution sale. 

Jugid Kishore v. Jolindro Mohun, 16 C. 985; 
11 I. A. 66; 8 Ind. Jur. 485; 4 Sar. P.C.J. 553; 

5 Ind. Dec. (n. S.) 657 (P. C.), followed. 

A decree for arrears of rent against a widow is 
not necessarily in all cases personal whether the 
holding is ancestral or not. 

Jiban Krishna Roy v. Brojo Lai, 30 C. 550; 

5 Bom. L. R- 428; 7 C. W. N. 425; 30 I. A. 81; 

8 Sar. P. C. J. 444 (P. C.) and Baijun Doobcy v. 
Brij Bhookun Lai, 1 C. 133124 W. R. 306; 2 I. 
A. 275; 3Suth. P. C. J. 207; 3 Sar. P.C. J. 541; 

1 Ind. Dec. (n. S.) 86 (P. C.), distinguished. 

Kristo GobinU Majutndar v. Hem Chunder 
Chowdhry, 16 C. 511; 8 Ind. Dec. (n. s.) 337, 
dissented from. 

An execution sale against a widow which pur 
ports to pass the entire estate stands on the same 
footing as a voluntary alienation by her. 

Where a decretal debt is not of a nature to 
support a sale of the entire interest of a Hindu 
widow in possession, an auction-purchaser at a 
sale in execution of a decree against her 
acquires a title to the property which is voidable 
only at the instance of the reversioners on the 
widow’s death; and until challenged by them he 
has a good title, which cannot be treated as a 
nullity by any trespasser who has succeeded in 
getting possession of the property. 

Sitaram Ravaji v. • Khandu RJairala Shinde , 
59 Ind. Cas. 480; 45 B. 105; 22 Bom. L. R. 1155 
and Kesko Frasad Singh v. Ckandrlha Frasad 
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Singh, 68 Ind. Cas. 394;- Pat. 217-3 P. L. T. 
797; (1923) A. I. R. (Pat.) 122, relied upon. A 
Jhari Koeri v. Bijai Singh, 21 A. L. J. 56^; 
45 A. 613 865 

- Will — Guardian, testamentary, whether 

can be appointed—Guardians and Wards Act 
[VIII of 1890), ss. 47, 48— Order refusing 
to remove guardian — Appeal, whether lies. 
Under the Hindu Law. a Hindu father can 
by Will appoint a guardian for the person and 
property of his minor child. 

An order refusing to remove a guardian is not 
appealable under section 47 of the Guardians and 
Wards Act and becomes final under section 48 
of the Act. 

Mohima Chundey Biswas v. Tarini Sunker 
Ghose, 19 C. 487; 9 Ind. Dec. jn. s.) 769, Pahhwanti 
Dai v. Indra Narain Singh, 23 C. 201; 12 Ind. 
Dec. (N. S) ISA, In re Markka, 20 B 667; 10 
Ind. Dec. (N S.) 1013 and Imliaz-un-nissa v. Anwar- 
ul-lah. 20 A. 433: A. W. N. (1898) 97; 9 Ind. Dec. 
(N. S ) 637, followed. M K OXTH AI.ATT AMMAD V- 
SOUNDAKATHACHI, 18 I . W. 256: 43 M. L. J. 481; 
33 M. L. T. 80; 46 M. 873; (1923) M. W. N. 902 

898 

Hindu Widow's Re-marriage Act (XV of 1858). s. 5 

_ Re-marriage, effect of — Widow, whether loses 

right of succession to son's property . 

A Hindu widow does not, by her re-marriage, 
lose her right of succession to the property of her 

S ° n Ahora Suth v. Boreani, 11 W. R. 82 ; 2 B. L. 
R. (A. C.J.) 199 : 4 Mad. Jur. 286; 1 Ind. Dec. 
(N. s.) 781, followed. 

* Sheobaran Mahlo v. Bhogea, 46 Ind. Cas. 884; 
3 P. L. J. 639, distinguished. Pat P.U.TI v. 

NIRDUAN Gope, 1 p. L. R. 390; 4 p - ,p - 6 5 ° 815 
Hindu Wills Act (XXI of 1870). s. 2. Bee Probate 

AND ADMINISTRATION ACT, l88l, SS. 4 , 12 , 14 . * 5 . 
4 i 030 

Income Tax Act (VII oi 1918), s. 2 (12)— Regis - 

tration of some members of Hindu joint family 
as Firm—Liability of family to super-tax on 
income of Firm. 

The registration of some members of a Huiclu 
joint family as a firm as defined under section 2 
(12) of the Income Tax Act precludes the assess¬ 
ment oi the family as an undivided family 
to super-tax on tlie income derived from the busi¬ 
ness of the firm unless the firm so registered 
is shown to carry on its business on behalf of and 
for the benefit of the joint family. 

Members of a joint family may engage in track 
n such a way as toembarkou the adventure funds 
of the joint family property and pledge its credit 
to their undertaking. On the other hand, the 
members oi a joint family may embark on a trade 
without involving tli** funds of the joint family 
in it, and, in that event, their profits as traders 
will be sell'-acquisitions and the losses would 
not be recoverable from tlie joint family property, 
the members who actually take part in the trade 
may enter into a deed of partnership between 
themselves, or between themselves and a stranger 
partner, which would regulate their dealings inter 


ce and with the stranger partner, but need not 
necessarily affect the question as to whether and 
how far the property of the joint family is to be 
regarded as -nvolved in the venture. It is not 
conclusive to show that some funds of the joint 
family were invested in the trade ; because they 
might have been borrowed by the trading mem¬ 
bers as a loan of a definite sum to be re-paid by 
the trading firm just if it was a loan from strangers. 
M Secy, to the Chief Commr. Income Tax, 
Madras v. Dokmswami Aiyengar, (1923) M.W. 
N. 413; 1 3 L. W. 96; 45 M. L. J. 130; 4 6 M - 
673; (to23) A. I. R. (M.) 682 22 


-s. 51 —Case slated to High Court — Deci¬ 
sion of High Court, nature of—Appeal to Privy 
Council, whether competent. 

A decision of the High Court on a reference by 
case stated under section 51 of the Income Tax 
Act, is metely advisory, and not in the proper 
and legal sense of the word final, and is, therefore, 
not appealable to His Majesty in Council. 

Special leave to appeal to His Majesty in Council 
will not be granted, when the subject is adequately 
dealt with in the High Court's Letters of Patent, 
p C Tata Iron and Steed Co. td. r. Chief 
Revenue Authority, Bombay, 21 A. L. J. 673; 
25 Ho in. L. R. 908; (1923) A. I. R. (P. Cj 148; 
(192 >) M. W. N. 603; 45 M. L. J- 295 18 *<- w - 

372; 9 O. & A. L. R- 783* 33 M. L. 1 . 3 0I » 47 
724; 28 C. W. N.307; 39 C. L. J. 16 469 


isolvency — Adjudication, effect of—Judg¬ 
ment-debtor adjudicated insolvent—Attachment 
in execution —Receiver not impleaded — Attach¬ 
ment, whether operative. 

A11 adjudication 

>btor divests the rights of his decree-holder as 
ich and remits him to the position of an 
dinary creditor. 

In execution of a decree a house belonging to 
IC judgment-debtor was attached on the 24th 

Member 1915. On the 3rd March 1916 the 
idgraent-debtor applied to have the attachment 
•t aside on the grounds that no notice of attach- 
L ent was served on him and that the decree was 
nrred bv the law of limitation. The application 
as dismissed, but on appeal a remand was ordered 
1 the 23rd November 1916- Nothing turuier 
as doue and, in the meanwhde. the judgmen - 

‘bto r died on the 5th April 1918. ~ 

le-th August 1918 the decree-holder 
>ok out summons against the sons and 

the deceased judgment-debtor to show cause 
bv the decree should not be executed as against 
reni The matter of remand «as thus brought 

“ f t°d hL^'Sarbce^Tdartd al “solved 

ITthe .‘rd November 19x6, and the Receiver 
" s 4 not made a party but the pom was not 

PC // £ w a "hat a the “point Juid be raised in 
i a,,that the execution could proceed; 
P ( PC ) a but that if the adjudication was still subsist- 
J the order of attachment made m the absence 
8 ihe Receiver was inoperative against him. 
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P C Sripat Singh Dugar v. Hariram Goenka, 
31 M. L. T. 38; 26 C. W. N. 739: (1922) A. 1 . R. 
(P. C ) 51; 4 U P. I*. R. (P. C.) 68; 16 L. W- 
447; (1922) M. W. N. 6yi 607 

Interest, excessive rate of—Necessity to borrow 
at particular rate—Court, power of, to reduce 
rate. See Hindu Law — Joint Family 346 

International Law —Agreement opposed, (0 Indian 
Law entered into in Foreign Terntorv — Enforce¬ 
ment in Brttiih India—Public policy. 

Where on a person being threatened with 
criminal prosecution in Pondicherry for the offen'e 
of criminal breach of trust, which, under the 
French Law, is compoundable, executed a pro¬ 
missory note payable in British India and the 
criminal proceedings were thereupon dropptd : 

Held, that the transaction which was perfectly 
legal under the French Law was enforceable in 
British India, since the compounding or criminal 
offences is not in violation of the fundamental 
principles of public policy and natural justice 
and the Indian Statute Law itself does not regard 
the conception o. evading criminal proceedings 
by monetary compensation as one wholly and 
from its very nature to be discountenanced. 

Subtaya Pillai v. Subray a Muaali. 4 M H. 
C. R. 14. followed. M Vknkatasubramania 
Aiyar v. Usufp 45 M. L. J. 59; * 8 L. W. a 14; 
(1923) A. I. R. (M.) 7 08 1006 

Joinder of parties suit against some of 
several heirs 0/ tenant, whether maintainable. 

On the death of one of several joint tenants 
leaving a number of heirs, no question can arise 
as to whether the liability of the heirs for the 
payment of rent is joint or several, because the 
bundle of rights and liabilities which was in the 
deceased, is, by operation of law', transferred to 
a number of parceners who constitute in law 

one heir. _ . _ .. , 

Ahinsa Blbi v. Abdul Kadcv Saheb. 25 M. 26 

at p. 35 . relied on. , , .. 

A suit to recover rent against some only ot tlie 

heirs of a deceased joint tenant is bad for non¬ 
joinder of necessary parties. C Abinash Citandra 
Roy v. Fur, chand' Cuaudhuri 5 ° C. 77 103 l 

Joint decree -Adpe.il against—Some decree- 

holders not made party, effect of. See CIVIL 
Procedure Code, O. XXII, r. i 14 

Joint Hindu family— Partnerships Inference- 
Contract Act ( / X of 1872 , s. 253 (10/. 

In the case of a partnership between mem¬ 
bers of a joint Hindu family, a stipulation that 
the partnership will not be dissolved by the 
death of any one partner is ordinarily to be in¬ 
ferred. A Fakir Chand v. Nanug Ram 721 

Joint tenants— Surrender of entire lease by one 
t uant—Benefit to other tenants. Sec Sur¬ 
render 58 

Joint trial—Allegations against two accused 

mutually exclusive. Ste Criminal Ifocei ii-e 
CODE, lb 9 8 , 6- 239 78 


Jurisdiction of Civil and Revenue Court*—Suit 

by pattiday to recover revenue paid from sub* 
pa tidars. See Oudh RentAct, s. 108 (16) 263 

Jurisdiction of Courts— Suit for declaration of 
grove-holder's title—Civil Court, power of. 

A Civil Court cannot give a declaration regard¬ 
ing a plaintiff's right to bold a grove as long 
as the grove exists. But it is perfectly com¬ 
petent to declare that the plaintiff is the owner, 
of the trees in the grove. , 

Manna v. Rang Lai, 39 Ind. Cas. 859, followed 
A Lalta Prasad v. Ram Bahadur, 2r A. L. J 
43 -b (1923) A. I. R. (A.) 540 349 

- Suit for declaration of title to crops — 

Civil Courts , jurisdiction of. 

A suit for a declaration that plaintiff is entitled 
to the value of crops grown in a certain plot of 
land is cognizable by a Civil Court. 

Ram Singh v. Girrah Singh, 26 Ind. Cas. 731; 
37 A. 41; 12 A. L. J. 1252, distinguished. A Mir 
Singh v. Hakhan, 21 A. L. J. 3001 45 A. 404; 
(1923) A. I. R. (A.) 421 88 

Jurisdiction of Revenue Court. See Agra 

Tenancy Act, 1901, s. 95 (A) 2£0 

Justice, administration of — Courts, duty of. 

It is the duty of the Courts to administer justice 
taking a broad view, and not to allow litigants 
to take advantage of legal technicalities and 
commit what is practically robbery by process of 
law'. L B Maung PoI.unv. Ma E. Mai, (1923) 
A. I. R. (R.) 57. 47 

Lambardar, powers of — Lease of Zemindari land, 

A lumbardar has authority, with reference 
to a particular reason, to grant a lease of zemin¬ 
dari land A- IIardial v. Alam 177 

Land Acquisition Act (I of 1894 ). s. 6 ( 3 ), declar¬ 
ation under, whether conclusive. 

A declaration by the Collector under sub-sec¬ 
tion (3) of section 6 of the Land Acquisition Act 
to the effect that the land is needed for a public 
purpose or lor a Company, as the case may be, 
is conclusive evidence of such purpose, and the 
Courts are barred from enquiring into the ques¬ 
tion. 

Trustees for the Improvement of Calcutta 
v. Chandra Kanta Ghosh, 56 Iud. Cas. 32; 47 C. 
500; n L. W. 500; 38 M. L. J. 511; * 8 A. L. J. 521; 
22 Bom. L. R. 58O; ^ 2 C. L. J. 65; 24 C. W. N. 881* 

2 TL P. L. R. (P. C.) 98: 47 I. A. 43 (P. C.) 

Munich Chand Mahata v. Corporation of Calcutta, 
00 Ind. Cas. Coo; 48 C. 916. distinguished. A 
Secretary oi«* State for India v. Akbar ali, 
21 A. L. J. 33 s . -15 A. 443; (1923) A. I. R. (A.) 

523 8 

Land Registration Act (VII of 1876 ), s. 56 . See 
Civil Procedure Code, 1908, s. 115 474 

Landlo-d and tenant—Abadi land forming part 
cl town — Tenant, whether entitled to sell site of 
house — Presumption —Muhalla Zabtagavj, Kajil- 
ubad, whether town. 

The presumption which obtains in agricultural 
villages that tenants have not ordinarily the right 
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to transfer the sites of their houses has no applica¬ 
tion to towns. 

Muhalla Zabtaganj is a part of the town erf 
Najibabad and the residents of the Muhalla have 
a right to transfer the sites of their houses as pro¬ 
prietors. A Sahu Govind Prasad v. Ktjndan 7€0 

-- Lease of undetermined area—Area deter¬ 
mined in rent suit—Subsequent suit on basis of 
Record of Rights —Res judicata. 

A village with fixed boundaries was leased at 
a rental of Rs. 2-4-0 per high a per annum. The 
land was roughly estimated at 675 bighas but it 
was agreed that if the land was found less or more 
on measurement, the rent would be reduced or 
enhanced accordingly. In a rent suit between 
the lessor and the lessee it was held that the 
area of the village was 400 bighas. Subsequently 
there was a Survey of the village and its area 
was entered as 545 bighas in the Record of Rights. 
The lessor then brought a suit for rent on the basis 
df the area entered in the Record and urged 
that at best the finding in the previous suit was 
conclusive for the years in suit in that case and 
could not bind the plaintiff for all time : 

Held, that the finding in the previous suit was 
res judicetter, a fixed parcel of land was demised 
whose boundaries were known and the only ques¬ 
tion was what was the area of that parcel and, in 
the absence of encroachment, increment, fraud or 
error, it was not possible, when once that question 
had been answered to urge that the decision was 
not binding in all future litigation. 

Prankissen Bagchee v. Monmohinee Dassee, 17 
W. R. 33, Lakhl Narainv. Sri Rani Chandra 
Bhunya, 11 Ind. Cas. 212; 15 C. W. N. 921; 14 C. 
I*. J. 146, Dhrupad Chandra Koleyv. Harinath 
Singh Roy, 45 Ind. Cas. 660; 2 7 C. L. J. 563, 22 C. 
W. N. 62 6. Kesho Prasad Singh v. Tnbhuan, 39 
Ind. Cas. 611; 2 P. L. J.276; 1 P. L. W. 409, 
Bishun Pragash Narayan Singh v. Achaib 
Dusadh, 66 Ind. Cas. 82; 1 Pat. 459; (1922) A. I. 
R. (Pat.) 215; 3 P. L. T. 807, distinguished. 

In a suit by a landlord against a tenant for 
recovery of enhanced rent, if the landlord can 
prove what was the area upon which rent has been 
paid and what is the increased area upon which 
he claims rent, the Court will give him a 
decree in respect of the excess. Pat Radhika 
Raman v. Satnarain Koeri 981 

- —Rent suit—"Ejectment proceedings—Suit 

for declaration of under-proprietary rights — 
Limitation, commencement oj—Cause of action, 
aontinuation of —Shankalap kosbist — Under¬ 
proprietary tenure—Limitation Act [IX of 
1908), Sch. J, Art. 120. 

In 1914 defendant brought a suit under the 
provisions of the Oudh Rent Act for the recovery 
of rent in respect of the land in suit against the 
plaintiffs. In that suit interest was also claim¬ 
ed on the rent due. The plaintiffs pleaded that 
they being under-proprietors of the land in ques¬ 
tion were not lii.l k to pay interest. ( n 14th 
August 1914 tie Cotrt chciekd on the 1 asis of 
entries in the Revenue papers that .the plaintiffs 
were not under-proprietors of the land and were 


consequently liable to pay interest. In 1915 
defendant instituted proceedings in ejectment 
against the plaintiffs under the provisions of 
the Rent Act. The basis of the proceedings was 
the decree in the rent-suit. Ejectment was 
ordered by the Rent Court on 30th April 1915. 
On 6th December 1920 the plaintiffs filed the 
present suit for a declaration lhat they were under- 
proprietors of the land. It was contended by 
the defendant that the suit was barred by time : 

Held, that the limitation for the suit being six 
years under Art. 120 of Schedule I to the Limit¬ 
ation Act, it was not time-barred, inasmuch ’ 
as time was to be calculated from the date of the 
decision of the ejectment proceedings, as those 
proceedings were corollary to the decree in the 
suit for recovery of rent and were expressly found¬ 
ed on the decree, and as the cause of action which 
arose on the passing of the decree in the rent-suit 
continued until the order in the ejectment pro¬ 
ceedings was pronounced. 

A shankalap koshist may or may not be an 
under proprietary tenure. The expression is 
not a term of art always denoting an under-pro¬ 
prietary tenure. D Manohar Lad v. Achhuta- 
nand, 9 O. L. j. 618; (1 23) A. I. R. (O.) 27 340 

- Rent, suit for—Lease not proved— 

Decree for compensation for use and occupa¬ 
tion, whether can be granted. 

Where a plaintiff in a suit for rent fails to prove 
a lease, he tan be given a decree on the basis of 
use and occupation if the defendant is proved 
to have held the land. 

Sheo Karan Singh v. Parbhu Narain 
Singh, 2 Ind. Cas. 211; 31 A - 276; 6 A. L. J. 167; 

5 M. L. T. 347, relied on. 0 AJODriYA Sinch r. 
Khusro Begam, 9 O. & A. L. R. (O.) 321 588 


Law, administration of—Duty of Courts. 

It is not the province of a Judge to alter the law 
however opposed it may be to the consciousness 
of the people. It is his duty to administer it 
as he finds it. M Abuvakkar . KunhikuT il- 
YAM, 16 L. W. 768; 31 M. L. T. 389; (192 3 ) A. 

I. R. (M.) 153 27 

Legal cruelty, what is. See Hindu Law Hus¬ 
band and wife 


Legal Practitioners Act (XVIII of 1879), s. 36 

—Government of India Act, I 9 t 5 - (5 & ^ Geo. 

V, C. 6i), s. 107— Order ituluding person in 

list of touts—Power of High Court to interfere 

General principles. 

The High Court can only interfere with the 
order of a District Judge Including a persons 
name in the list of touts, in the exercise of the 
general powers of superintendence conferred .upon 
it by section roy of the Government of India 

Act. 

In the matter of the Petition oj Madho Ram, 
21 A. a 81; A. W. N. (1899) 15; 9 Ind. Dec. (N. 

825. relitd upon. 

The High Court will not inierfere w*th an 
order such as the aflove in the cxcicffc of Its 
powers of superintendence where the <o!e ground 
on which interference is sought is, thitt the 
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decision of the District Judge is against the 
weight of the evidence. 

"But the High Court will interfere if the District 
Judge, in convtravention of the direction given 
in section 3^ of the Legal Practitioners Act, has 
included in the list of touts the name of a person 
to whom no notice was given to show cause 
why his name should not be so included. 

The decision of a District Judge to include 
a person's name in the list of touts need not ne¬ 
cessarily be based on direct evidence, or evidence 
which must be legal or relevant, it is enough 
if there is laid before the District Judge 
circumstantial evidence from which he draws the 
inference as against that person, that he 
habitually acts as a tout. A Kashi Nath v. 
Emperor, 21 A. L. J. 671 11 

Legal representative —Application for substitu¬ 
tion of names—Reasonable diligence—Affidavit 
—Patna High Court Rules, Chapter V I, v. 6. 

In an application under Chapter VI, r. 6 of the 
Rules of the Patna High Court for an order that 
the Memorandum of Appeal to the High Court be 
amended by ubstituting for a deceased respond¬ 
ent her son who was her legal representative, it 
appeared that the death of the deceased occurred 
on tne 18th November 1922 before the institu¬ 
tion of the appeal. The process-server reported 
the death on the 23rd March 19.13 and the 
application was made on the 10th May : 

Held, that as the deceased respondent was a 
purda nashin lady it was well within probability 
that the appellant did not know of her death prior 
to tne time when the peon went to serve the 
processes on her ; 

(.') that the application was made with a'l 
reasonable diligence and should be allowed. Pat 

Nath Sakai r. Imam Reza 912 

Legal representative, obj ct of appointing—Suit 

by son attacking aiieuatton by j Uher —Death 
of son—Rather whether legal representative of 
son—Legal rep eseatative brought on record and 
case deciiea, w letn^r lan be re opened on the ap¬ 
plication oj another legal representative. 

The object of appointing a legal represent¬ 
ative of a deceased party a suit, is that the 
suit might proceed and a decision be arrived 

at. 

N. brought a suit attacking an alienation 
made by his father G. ; during the pendcucy of 
an appeal by tile vendees iV. died without issue, 
and on the application oi the vendees appellants 
G. was substituted on the record as iV.’s legal 
representative : 

Held, that G. could not, lor the purposes of 
the suit, be regarded as the legal representative 
of his son, and that as the proper legal repre¬ 
sentative of G. had not been brought on the 
record the vendees' appeal hail abated. 

Once the icgal representative oi a deceased 
appellant in a case is brought on the record and 
the case disposed of, it eanuot be re-opened if 
some other .egal representative 01 the deceased 
comes to Court within sic mouths of his death 
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and claims to be made a legal representative.. 
L Guux v. Saw an, 4 L. 72; 5 l.L. J. 48 a 146 

Limitation Act (XIV of 1859), s. 16 —Oudh Ciwil 
Courts Act (X X X 11 of 1871), ss 29, 3 °~~ 

Mor 1 gage, declaration of, by Settlement Court — 
Period of redemption. 

A suit for redemption of a mortgage based on 
the terms of a d?claratory decree obtained in a 
Regular Settlement Court is maintainable. The 
period of limitation in the case of a decree 
obtained while the Limitation Act of 1859 was 
in force is 60 years according to section 15 of 
that Act, and is not affected by the provisions is 
of sections 29 and 30 of the subsequent Act of 

1871. 0 Baedeo v. Sher Bahadur Singh, 9 
0 . & A. L. R. 761 49 

Limitation Act (XV of 1877), Sch. II, Art. 170— 

Appeal dismissed in default—Execution of decree 
— Limitation, operation of—Decree nisi in mort¬ 
gage suit — Limitation—Construction of document 
— Mortgage, equitable, by mortgagee — Mortgage , 
original , satisfied—Deed of indemnity to protect 
mortgagor—Payment by mortgagor of barred. 
decree on equitable mortgage — Mortgagor's right 
to be indemnified. 

In the case of the dismissal of an appeal 
against a decree for want of prosacution, the 
period of limitation for execution of the decree 
under the Limitation Act of 1877 runs from the 
date of the decree and not from that of the 
dismissal of the appeal. 

In the case of a decree nisi made in a mortgage 
suit, the period of limitation for execution under 
the Limitation Act of 1877 is only three years and 
not three years plus the period given by the decree 
for redemption. 

There is no provision in the Limitation Act oi 
1908 so retrospective in its effect as to revise and 
make effective a decree, which, before the date of 
its coming into operation, had become unenforce* 
able by lapse of time. 

A mortgagee created an equitable mortgage by 
depositing the mortgage deed with a third party. 
Subsequently the mortgagor having satisfied his 
mortgage, he contracted to indemnify him against 
••all losses, damages, actions, claiais, suits, 
demands and accounts ” in respect of the mort¬ 
gage-deed or "any money owing or due thereunder 
or otherwise howsoever or for any act done by 
him, the mortgagee, with respect to the said 
mortgage-deed." Subsequently, the third party 
g' •- a decree on his equitable mortgage against the 
original mortgagor but did not enforce it within 
limitation. The mortgagor, satisfied it alte it 
had b com? unenforceable by lapse of time, and 
then sued his own mortgagee to recover the 
amount paid on the basis of the indemnity con¬ 
tract. It v. as urged in defence that the payment • 
being voluntary, the mortgagee was not liable to 
make good the amount ; 

Held, that, although the payment made by the 
mortgagor was voluntary in the sense that it was 
mide m payment of a decree that had become 
unenforceable by lapse of time, yet the mortgage* 
by depositing the mortgage-deed as security "with 
the third party had blistered, encumbered and 
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lessened the value of the mortgager's equity cf 
redemption, and that the latter was, under the 
very general terms of the indemnity contract, 
entitled to recover from the mortgagee what it 
had cost him to remedy the damage done to the 
property by paying off the encumbrance which 
the mortgagee had by his own act created. P 
C Sachindra Nath Roy v. Mauaraj Bahadur 
Singh, 4 U. P. L. R. (i\ C.) 57; 30 M. L. T. 90; 
28 Bora. L. R 659; (1922; M. W. N. 338: 20 C. 
W. N. 858; (1922) A. I. R. (P-C.) 187:49 C. 203; 
48 1 . A. 335 (P. C.) 660 

Limitation Act (IX of 1908 ), s. 5 — Admission of 

appeal filed out oj time. 

Where certain connected appeals could not have 
been brought in without copies of the judgments, 
until after the main appeal had been lodged 
with complete sets of papers, the Appellate Court 
would w thout hesitation exercise in favour of 
the app Hants its discretion uu !er section 5 of 
the Limitation Act. C Tara Kumar Ghose v- 
Kumar Arur Ciiandra Singh, 36 C. L. J. 389: 
(1923) A.I. R. (C.) 261 383 

-8 5 — Appeal—Delay in filing — MU*ike 

of Court — Extension of time — Sujffiient cause. 

A mistake of law might he a sufficient reason 
for asking the Court to exercise its discretion 
under section 5 of the Limitation Act, uior-' *0 
when the mistake is one in which the Court whi h 
was seized of the suit shared. 

Btij Indar Singh v. Kanshi Ram. 42 Ind. C vs. 
43: 45 C. 94; 33 M. L. J. 486: 22 M. I#. T. 36.?’. 
6 L. W. 592; 126 P. W. R. 1917. 15 A. L. .! ?:?: 
19 Bom. L. R. 860 ; 3 P. L. W. 31 V. 26 C. 1 . J. 
572; 104 P. R. 1917: (1917) M. W. N. 81?; 22 C. 
W. N. 169; 127 P. Iy R- r qt 7; 4i I. A. 21?- (P. C.», 

followed. 

A suit was filed in the Civil Court The Civ:i 
Court declined jurisdiction and returned the plaint 
for presentation to the Revenue Court. The Re¬ 
venue Court held that it had 110 jurisdiction to 
hear the suit. Plaintiff went up on appeal to 
the Collector, but the latter upheld the order 
of the lower Court Plaintiff then re-filed the 
plaint in the Civil Court, but that Court held 
that the matter was res judical 1. Plaintiff then 
appealed to the District Judge against the first 
order of the Civ ; l Court declining jurisdiction. 
The appeal was considerably beyond time: 

Had, that the plaintiff having acted in good 
faith in prosecuting the suit in the Revenue Courts 
before he came back to the Civil C.»urt and there 
having been no undue delay in the- .i-canwhile 
in filing the appeal, he was entitled to the 
benefit of sect-on 5 of the Limitation Act. 0 HiSNf 
Madiio v. Shamshad Am, 26 O. C. 36; (1923) A. 
I. R. (O.) 238 253 

- - -— s. 5 — Appeal filed beyond time — Delay 

caused by seeking review on insufficient grounds 
—Sufficient cause. 

Where an appeal is presented after expiry of 
the time prescribed therefor, and the appellant 
applies for exclusion of the time taken up in pro- 
.sc outing an application for review, the Appellate* 
Court should not exercise its discretion under 


Limitation Act, 1908—contd« 

section 5 of the Limitation Act, if the grounds 
of the application for review seem to be unreason¬ 
able. LBMaungLun v. Maung Dun, (1923) 
A. I. R. (L. B.) 75 39 

- S 5 —Civil Procedure Code (Act V of 

1908), 0 . XLI, r. 1, O. XLII — Appeal, 

second—Copy of judgment of Trial Court filed 
after expiry of limitation—Extension of time — 
Sufficient cause—Ignorance of rule. 

A memorandum of second appeal to the High 
Court must be accompanied by a copy of the 
judgment of the Court of first instance, and if the 
latter is not presented till after the per od of limi¬ 
tation has expired, the appeal should ordinarily 
be rejected as bar ed by limitation. 

Molu Mai v. Sri Ram, 63 Ind. Cas. 33; 2 L. 
227: 3 U. P. L. R. (L.) 99. followed. 

Where it was found that the copy of the judg¬ 
ment of the Court of first instance was not 
presented within limitation owing to the fact that 
sufficient time had not elapsed after the publica¬ 
tion of the rule requiring such copy to be filed 
along with a memorandum of second appeal, for 
the rule to become well known at the time when 
the appeal was filed : 

Held, that there was sufficient cause, within 
the meaning of section 5 of the Limitation Act, 
for extending the period of limitation prescribed 
for the appeal. L Muhammad IIussan-ud-din 
v. Saif Au Shah, 4 L. 122; 5 L. L. J. 246 451 

- 9. 5— Delay in filing appeal—Refusal to 

extend time — Discretion, exercise of — Appeal, 
second—Interference by High Court. 

Where a lower Appellate Court exercises a 
judicial discretion and refuses to extend the time 
limited for filing an appeal, the High Court 
will not interfere in second appeal, even if it might, 
had it been the lower Appellate Court, have taken 
another view of the matter. 

When, however, a J udge purporting to exercise 
such discretion does so under the view that there 
is no general rule, when intact tnpre is one which 
lie ought to follow as being binding on him, 
he misdirects himself as to the law to be applied 
to the case, and cannot be said to have exercised a 
judicial discretion. In such a case the High 
Court should either remand the case or exercise 
the discretion itself. A Ahmad Hussain v . 
Muhammad Fasihuldaii, 21 A. L. J. 3*9; 
(1923/ A. I. R. (A.) 455. -15 (A.) 432 1039 

_8- 10, applicability of—Suit by trustee 

against co-trustee for joint possession and manage¬ 
ment of trust property — Guardian 0} minor sons 
of deceased trustee in possession with consent 
of co-trustee—Possession t whether adverse. 
Section 10 of the Limitation Act applies to 
a suit bv one trustee against his co-trustee for 
joint possession and joint management of the 
trust property and the section is not limited to 
cases where a trustee is called to account by a 

Though, generally speaking, guardians cannot 
make admissions on behalf of their wards, in 
con iderlng a question of fact, namely, whethCt 
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or not the possession of the guardian on behalf 
of her minor children is adverse to another person, 
a statement by the guardian as to the character 
of such possession is perfectly admissible as 
showing the animus. 

Where the guardian of certain minor sons of 
a deceased trustee is in sole possession by request 
and with the consent of another co-trustee, the 
sole possession of such guardian cannot be adverse 
possession amounting to ouster of the other trustee. 
M Setunmugappa v. Sangarya Chetty, 18 L. W. 
907; (1924) M. W.N.90 120 

-8. 10 , application of. See Civil. Pro¬ 
cedure Code, 1908, s. 2 (2) 373 

■---i. 10 , Soh-I, Art. 66— "Specific purpose,” 

meaning of — Bond payable after demand at 
certain place, suit on — Limitation. 

"A specific purpose” within the meaning of 
section 10 of the limitation Act is a purpose that 
is either actually specifically defined in the terms 
in which the trust is created or a purpose which 
from the specified terms can be certainly 
affirmed. 

The East India Company, while taking posses¬ 
sion of the properties of the Raja of Tanjore 
in 1824, entered into an arrangement with his 
creditors by which the Company agreed to give 
them transferable bonds or certificates and to 
set apart a sufficient portion of the Tanjore 
revenues for the payment of the debts. The 
bonds were payable on demand being made 
after the expiry of fifteen months’ notice of 
payment at the General Treasury at Madras. 
In a suit on one of such bonds against the succes¬ 
sors of the Company : 

Held, (1) that the Company and its 
successors were persons in whom property 
had been vested in trust for a specific purpose 
within the meaning of section io of the Limita¬ 
tion Act, and the suit, therefore, fell within the 
purview of that section ; 

(2) that treating the bond as a simple contract 
debt, limitation (lid not begin to run in respect 
of it till demand was made at the General Trea¬ 
sury at Madras aider the expiry of a filteen 
months notice of pavuient M Secretary op 
State for India v. Radiiika Prasad, 44 M. 
L. J. 685; 4 b M. 259; 1* D- W. 210; (1923) A. I. 
R. (M.) 6e> 7 785 

- 8 -12 — Appeal filed without cupy oj order 

appealed against —A a urasr drawn up on 
date oj appeal — Txme spent in obtaining copies 
of judgment and decree, whetner excluded. 

In cases in which the formal older is not drawn 
up, it is sufficient lor the appellant to attach to 
his memorandum ol appeal a eopy ot the judgment 
alone and time can ruu from the date 01 the judg- 
ment; but where a separate order A drawn up 
copies of both the judgment and lorinai ord.-r 
ought to be attached lo tUe lueinorauelum ol appea 
and the appellant is entitled to deduct tne 
time spent m obtaimug copies theieot. 

Kamala Vast v. larapada Mukerji, 14 Ind. 
Cas. 1006; 15 C. L- J. 49 *. followed. 


'£> Mool Raj v. Ntadar Mai, 55 Ind. Cas. 315; 18 
A. L. J. 208; 2 U. P. L. R. (A.) 54; 42 A. 260, 
distinguished. 

An appeal was filed on the 4th February 1921 
against an order passed on the 7th January 1921, 
but without any copy of the decree, as no decree 
had been passed till then. On the 10th February, 
the appellant applied for a copy of the decree, 
on the 15th the formal order was drawn up, and a 
copy of it was ready on the 17th and delivered to 
him on the 19th. On the 23rd February, he filed 
a copy of the formal order; 

Held, that as no formal order had been pre¬ 
pared on the date on which the appeal was 
originally filed the appellant was entitled to a 
deduction of the time spent in obtaining copies. 
A Kbdar Nath v. Nanak 486 

8 . 14 , Sch. I, Art. 182 - Execution of 

decree—Direction that execution shoula take place 
in certain manner — Appeal, whether step-in-aid 
of execution—Exclusion of time spent in 
prosecuting previous application—Subsequent 
application, whether in continuation of previous 
application. 

A decree-holder made an application for exe¬ 
cution on which the District Judge directed that 
execution should proceed on the basis of a cer¬ 
tain report. The decree-holder took no further 
steps in the matter and some time after made 
a lresh application for execution on which the 
Executing Court made the same order which the 
District Judge had made on the previous appli¬ 
cation The decree-holder appealed to the Dis¬ 
trict Judge, but his appeal was dismissed A 
second appeal to the High Court was also dis¬ 
missed. A third application for execution was 
made more than three years after the dismissal 
of the appeal by the District Judge but within 
three years from the date of the dismissal of the 
second appeal by the High Court : 

Held, (1) that the second appeal to the High Court 
could not be treated *is a step-in-aid ol execu¬ 
tion within the meaning of Art. 162 (a 
of Schedule I to the Limitation Act, inasmuch 
as the High Court was not in this case 
the 'proper Court” within the meaning of clause 
(2) oi Art. 182; 


der section 14 of the Limitation Act to the ex¬ 
clusion of the time spent in prosecuting the se¬ 
cond application for execution inasmuch as it was 
not a proceeding which the Court had been unable 
to entertain irom defect of jurisdiction or other 
cause of a like nature; 

(3) that the previous application having proved 
lnlr uctuous owing to the conduct of the decree- 
holder himself, the subsequent application could 
not be ticated as one made in continuation of the 
previous application. 

Qamar-ud-din Ahmad v. Jawahir Lai ■- \ 

3 j.,, 2 A. 1.. J. 397 ;i C.L J. 3 8 i;oC W N 

00 1; 13 M. L. J. 25b; j, I. A. 102? 7 Bom. J ' r* 
» Sar. 1 *. C. J. S10 (P. C .) aid Hula^ V 
- A. 230; A. W N. (1883. 3 JiX lJ* 

n. 6 .) 214, distinguished. 
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Kristo Coomar Nag 7. Mahzbut Khan, 5 C. 
595; 2 lad. Dec. (N. s.) 980 anl B no da 

Kanta B.isu v. Chandra K.i'r.a Ghose. 6 C VV. N. 
706; 29 G. 082, .died Oil C RaJani Bandiiu 
CeaTTERJEE y. K.u,i Prvsanxa Chaxterjee 279 

_s. 19 — Evidence Act {I of 1872), s. 92 

_ Acknowledgment of debt in writing unstamped 

_ Parol evidence, admissibility of, to prove debt. 

j& ; :A written acknowledgment of a ebt is a mere 
piece of evidence, it is a collateral not a primary 
document and parol evidence is admissible to prove 
a debt, acknowledged in writing by tlie debtor, 
when such acknowledgment being unstamped is 
inadmissible in evidence. L Tikkam Ram v. Lai., 
(1923) A. I, R. (L.) 301 039 

_— 8. 19_ Promissory-note—Admission of 

execution not inter partes— Acknowledgment. 

The mere fact that in some other case between 
different parties the defendant admitted the exe¬ 
cution of a promissory-note, the basis of the suit, 
is not an acknowledgment of liability within 
the meaning of section 19 of the Limitation Act. 

Sri Ram v Firm Sobha Ram-Go pal Rii, 6 / 
Ind Cas 513; 20 A J 3*5 U 9 -; 3 ) AIR. (A) 
.4 U. P L. R. <A) 1 53 J 44 A - 5 -L d.stiu- 
gaished. A Laeeu Mae v. RSOXi Ram, 2i A. L. 
J. 669; 9 O.& A. L- R. 674 353 

_—SS. 19 , 20 , 21 —Joint debt—Pari payment 

recorded by one defendant and signed by other— 

Acknowledgment. 

Where two persons are liable on a debt em¬ 
bodied in a knaia and they make payments 
towards satisfaction of the debt, it is not necessary 
that both should make entries in the creditor s 

If one of two joint contractors has done any¬ 
thing which starts a new period of limitation, 
then that new period starts only as against him, 

not as against his joint contractor. 

In a suit for recovery of mouey due on an enti_\ 
made m the plaintiff s book by both the defendants 
it appeared that part payments had been made, 
which appeared in the handwriting of one of the 
defendants with the signature ot the other added. 

Held that the payment clearly amounted to 
an acknowledgment that the liability was con¬ 
tinuing and both the defendants were jointly 
liable. B DEV CliAND CUAXRAJI jAMSKDJI 
SUAUPURJI, 25 Bom. L. R. 334 . ( x 9 * 3 ) A I - 

R. (J.) 3°9 dU<5 

_ s eg_ Payment towards principal and 

interest— Limitation, saving of. 

A payment towards interest operates to save 

limitation even though a part of the principal 
is also paitl at the same tune 

Mohan Sin ha v. Lakshu Kankar, o Ind. Cas. 
16 and Subraya Katnuti v. Pahaya, 4 Bom. L. R. 
j relied 011. w 

Lodd G n'tnda* s Kruhnadass v. Rukaumi Bhai, 
2 1 ind. Cas. 31s M. 438; 14 M. L. T. 31 o; 1 L 
\V 529, tlistingui tied. M Ramakrisiina An navi 
V. PlCllANOl CuEttiar, (1923) M. W. N. 564 777 

_ a . 23 , applicability oi, to declaratory 

suit. See Muilammadan Law—Wakv 408 


--9 28, Sch. I, Art. 139 —Lease of land 

for term — Rent not paid for more than 12 years 
after expiry of term- Suit to recover possession 
— Plaintiffs' title, whether extinguished. 

In a suit to recover possession of certain property 
it appeared that the defendants* ancestor had a 
lease of the property in suit, which expired more 
than 12 years before the date of the suit and 
that no fresh agreement was entered into 
between the parties : 

Held, (1) that the suit was barred under Aft. 
139 of the Limitation Act; 

(2) that the Statute operated to revoke the 
estate that was originally vested in tiie plaintiff 
and to confer statutory estate on the defendants 
and, therefore, no declaration of the plaintiff's 
title could be made. P C Bhagwan RamANUJ 
c. Ramkrishna Bose, (1922) A. I. R. (P. C.) 
1S4. 26 C. W. N. 722 601 

-Sch I, Art. 11 —Civil Procedure Code 

(Act 70/1908). O XXI rr. 58, 63— Claim 
proceedings — Claim, dismissal of, without 
investigation—Suit to establish title—*Limitation. 

Where a claim is rejected under O. XXI, r. 58 

of the Civil Procedure Code, without investigation, 

011 the ground that it has been preferred too late, 

and a suit is subsequently brought by the un- 

successful claimant to establish title, the suit 

falls under r. 63 of O. XXI, and is governed by 

Ait. 11 of Sch. I to the Limitation Act. 

Venkataralnam v. Ranganayakamma, 48 Ind 

Cas. 270; 41 M. 085; 24 M. L. T. 1971 (1918) %IL 

W. N. 599; 8 L. W. 292; 35 M. L. J. 335 (*• 

relied on . . _ A . .. 

A tide 11 of Sch. I to the Limitation Act applies 

to suits arising out of orders passed after investi¬ 
gation of the claim as well as to those arising out 
oi orders in which the claim lias not been investi¬ 
gated at all but lias been rejected on the ground 
that it was preferred too late. A GouerdhaN 
DV' V. Makundi Lai., 21 A. L. J. 34 2 .’ US 2 3 ) A ; 
i. R. (A.)435: 45 A. , 3 S 1024 

___Art. 16 —Madras Revenue Recovery 

Act ( / 1 of ibo.|). s. 59—Su:f for recovery of 
water cess Paid under protest — Limitation, 

4 suit for recovery of mouey alleged to have 
been illegally collected by Government as water- 
cess and paid under protest is governed by Art. 
10 of Sch. I to the Limitation Act. 

Section 39 of the Madras Revenue Recovery 
Act is confined particularly to the cases of persons 
1 M,,ieved by illegal or irregular pioceedings 
oTiT-a tor the collection of revenue under the 

pn 7 vL.ni. of the said Act. M S.iCRBTARY OP 
Sr vTE 1'OR India 1-. Nagaraja Aivar, 17 L. w. 
618. 32 M. L. T. 230; 11923) M. W. N. 3 2 7 ; 44 

M. L. J.645. (1923' A - I - A< - 065 2S1 

__62— R* ni "covered by person 

not entitled thereto—Suit by real owner—Limit*. 

Where rent of certain property is recovered by 
a person who is not entitled in law to recover rt. 
he must be deemed to have reahsed the money 
for the real owner - * use, and limitation fot 
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a suit by the latter to recover the amount of the 
rent from the foraier would commence to run from 
the date of realisation of the amount by him. 
The mere fact that a suit for rent by the reai 
owner would have been barred by limitatie n 
on the date of realisation or that the defendant 
was, owing to his minority, able to recover rent 
for a longer period than the real owner would have 
been able to do, would not disentitle the latter 
from recovering from the former the amount rea¬ 
lized by him. A Mahadir Prasad v. Parsandi, 
21 A. L. J. 345; 45 A. 410; (1923) A. I. R. <A.\ 
532 939 

*-Sch. I, Arts. 62, 120, 123— Debts due 

to deceased person collected by person holding 
Succession Certificate—Suit by heirs of deceased 
for recovery of their share—Limitation. 

A person who collects debts due to a deceased 
person by virtue of a Succession Certificate obtained 
by him cannot be described to be a person who 
either as an executor or an administrator'represents 
the estate of the deceased. Such a person is not 
under any obligation to distribute their shares 
in the amount collected to the persons entitled 
to them. 

A suit by the heirs of a deceased persou for an 
account and for recovery of their shares of 
the debts due to 1 he deceased collected by the 
defendant by virtue of a Succession Certificate 
obtained by him is governed not by Arts. 120 or 
123, but by Art. 02 of Sch. I to the .Limita¬ 
tion Act. 

Abdul Gaffar v. Nur Johan Dr gam, 20 Ind. 
Cas. 317; 37 A. 4 <4 13 A I,. J. 6<-6, relied on. 

C Ahidannkssa Bibi Isuf Aw Khan, so C. 
6io; 27 C. W. N. 941 1010 

---Art. 85 —Mutual accounts, mean - 

in of—Test oj mutuality—Suit by Bank on 
floating account. 

Mutual accounts arc such as consist in re- 
ciprcxity <f dealings between tin j aitits and do 
tot imbiace tho^e 1 avin it ms < n ore side 
oulv though made up of debits and credits. 
Dam Per shad v. Harlans Singh, b Q. L. J. 138, 

followed. 

Alth nt?' n sliiftii g 1 ala ut is n test *f mutu¬ 
ality, its .1 i seine is 1 t ,1 co. clusiw proof ng. li st 
in tnai’.t . 

In a suit for 1 lie* n «ovi r\ < 1 a m m < f no rev 
fcur.d • in to tl 1 j i. iit.f. li; i]<i vhl w;„s 

deseriltd in tic } nil t r s a " fl<: t n g, < j < 1 

ci r < n t ai.d nn 1 s.) ;«««’!■■' 1 • ] | 1 « d 1 1 i 

t here w< i< d* alii j : 1 < ' < • 1 11 c ] . 1 1 «: v 1 ic 

am unttd to mvti al «\ 1 - 1 .* rid in. jt ; 01 loth 
sides so that s« nu tirr.ej In 1.1 ( v.r .s ii favour 

of one party and joint me < I 11 . t « tl < 1 : 

Held, ’hat ibis v ; s a 11 uti yi,« j <1 ; nd < urrml 
ace- unt within tl e m« ai in: rfAit t ■ < j Schedule 
I to the I.imitation / cl ai d tl e s eit l:n\ii r l«»r 
brought wjtliir: lhrc< \t;.i fwntl. tbn 1 !l v 
year when tie 1 ; ft ii* n v;s (if. nr 1 ;j 1] , 
account v as r< t 1 au<d F; t l'v;y]/i I />k 
Ltd. Arrau Branch i. Pa»i*vaj. Ibiv/n 4 
P. L. T. g7i 833 
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-Sch I, Art. 91 —Limitation bar apparent 

on the face of it—Duty of plaintiff. 

■When a suit or an application is, on the face of 
it, barred it is for the plaintiff or applicant 
to satisfy the Court of the circumstances which 
could prevent the Statute from having its ordi¬ 
nary effect. 

Puma Chandra Mandal v. Anuhul Biswas, 
2 Ind. Cas. S44 ; 36 C. 654 at p. 657, followed. 
O Yaqub Beg v. Rasul Beg, 10 O. L. J. 86- 
(1923) A. I. R (O.) 254 537 


Arts. 91, 120 —Suit for declaring 
instrument inoperative—Limitation applicable. 
Art 91 of Sch. I to the Limitation Act can 

omy be applied when the plaintiff has been him- 
self or through his predecessor-in-interest, a party 
to the instrument assailed. Where a third party 
sues for a declaration that an instrument fs «3- 
operative as against him, Art. 120 is applicable 

f 1 *r M (R f A S N MA KhainGv - SHWE Ba, (1923) A. 

110 ~ SuU f* '«™"y of 

Jodi is merely favourable rent and not a charge 
on the land, and the period of limitation for a 
suit to recover arrears of jodi is three years under 
Art r 10 of Schedule I to the Limitation Act 
Venkata gin Rajah v. Vcnhat Rau 21 M 2 y*at 

p. 244; 7 l„d. Dec. (n. s,) 528 and Gajapati Rajah 
v. Suryanarayana, 22 M 11:8 Ind. Dec. (ns? 
8. follow*’ d. M Sa nip as a d a si va hinn a Raya* 
Vaku y Bandar Maddulappa, (1923) M. W. N* 

52 ... 968 
‘ . . . . Art -. 119- Interference with rights 

of adopted son, what amounts to — Civil Prnre 
dure Code (Act V of 1908), s. n~R es judicata' 
—Suit dismissed—Finding against defendant 
whether res judicata. J ’ 

The interference mentioned in Art. 119 of Sche 
dule I to the imitation Act is an interferen« 
jvh.ch must amount to an absolute denial of 
the status of adoption held by the plaintiff and 
an unconditional exclus.ou of him from the 
enjoyment of Ins rights in virtue of that status 

t'eiiJ^r^ 5 Bom 

as an adopted sou does'aot^amount to'anTnter! 

ference wit 1 . Ins r,gilts as such adopted sou within 

the meaning of Art. ,i 9 of s. hcdulc I to the 
J,imitation Act. uc 

In an earlier suit defendant sued to redeem 
certain laud which had belonged to plaintiff™ 
adoptiv c mother as her heir and specifically ” e - 
nud the plaintiffs adoption which was p„t in 

,s ™ c i '"' C " k ' 1 “go.nst plaintiff. But the 

redemption suit was eventually dismissed 

JJJU. (i) Hint the suit having been dicmico i 
the plaintiff had no right of appeal against thf 

f'""”" 1 '. n . 1 th " c "’ as adoption, and that that 

finding did not operate as , rs juduata ■ 

l.i; that the unsuccessful attempt of the 
J V rV'J ’ n , tlu '. r f den, l>lion suit to exclude 

puu.ml, iron, Ins right to redeem certain property 
as an adopted sou did not amount to , 
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interference with the latter’s rights as an adopted 
son within the meaning of Art. 119 of 
Sch. I to the Limitation Act. R MaungGyi 
v . MaungOn Gaing, 1 R. 186 970 

— Sch. I, Art. 120— Declaratory relief 

! C 1 • Jam Q m ft TT IT A * 


- A) A A* Aivv — - — - ~ ^ — 

Starting point of limitation. See Muham¬ 
madan Law—Wakp 403 

__Art. 144 — Chaukidari chakran lands 

_ Suit by putnidar —Adverse possession — 

7 imitation, commencement of. 

A putnidar is entitled to the chaukidari chakran 
lands within the putni and the recovery of posses¬ 
sion of such lands by the putnidar is not barred 
unless for more than twelve years prior to the in¬ 
stitution of the suit, the possession of the 
Zemindar had been adverse to the plaintifi, 
aud, having regard to the language of Art. 144 of 
the First Sch. to the Limitation Act. the Court 
must in each case ascertain on the facts on record 
when the possession of the Zemindar became 
adverse to the plaintiff. 

The possession of th e Zemindar may become ad¬ 
verse to the putnidar in a varietv of ways, e g., 
when the lands arc settled by the Zemindar with 
tenants or when the putnidar after being in¬ 
vited to come and take the lands does nothing 
and the Zemindar thereafter makes other arrange¬ 
ments either for holding the lands in klias 
possession or for settling the same with ijaradars 
or the like. C Nogendra BaEa v. Bejoy Chand, 

50 C. 577 ; (* 9 * 3 ) A - L R - ( L 0 734 - 28 C * W 1 gQ 

114 , 

_- Arts. 144 , 148 . applicability of— 

Mortgage-Suit for redemption—Denial of mort¬ 
gage by mortgagee, whether curtails period oj 

limitation. . Jt . . 

A mortgagee 

of the mortgage curtail the period of limitation 

•. rovided for a suit for redemption. 

' Article 144 of the Limitation Act is only a resi¬ 
duary Article and does not apply so long as Art. 

148 of that Act is applicable A Ra<JHonaTh 
biNGii v. Jeto Singh, (1923) A. I. R. (A.) 613 

__ Ar ts. 166 , 181 — Civil Procedure Code 

( Act V of 1908), s. 47 > 0 - XXI, rr. 22, 
Execution of decree-Sale-Failure to give 
notice to judgment-debtor—Application to set 

aside sale, nature of—Limitation. 

An application under section 4 7 the Civil 
Procedure Code to set aside an auction-sale is 
governed by Art. 166 and not by Art. 181. 
of Sch. I to the Limitation Act. 

Muthiah Chettiar v. B ma Sahib. 26 Ind Cas. 
A (y t 27 M. L. J • 605; I L. w. 969. Thehkeda th Neel a 

Neithia*"* Subramania Moothan , 53 * n ~. 

8oo- (1919) M.w. N. 897; II L.W. 59 ; Satish 
Chandra v. Niski Chandra Dutta, 54 Ind. Cas. 

,6 C 97 s. Pasumarti Payidanna v. Gantt 
Lakshminarasamma. 29 Iud. Cas. 314; 3 8 1076; 

28 M. L. J. 525. followed. 

Shtvbai Baby cl Swami v. Yesu Cheoo Nay akin, 
48 Ind.Cas. 130; 43 B. 235: 20 Bom. L. R. 925, 
Baldeo Singh v. Meghu Singh, 74 Ind. Cas. 
202; (1919) Pat. 386. distinguished. 


Limitation Act, 1608 —contd. 

Quaere :—Whether an application to set aside 
an auction-sale on the ground of want of notice 
to the judgment-debtor falls under section 47 
of O. XXI, r. 90, of the Civil Procedure Code. 

M Kondine Kamaya v. Kavidena Ramamma, 
(1922) M W. N. 176; (1922) A. I. R. ^M.) 95J 
16 L. W. 934 458 

-Sch- I, Art. 181 —Decree, preliminary , 

for sale on mortgage—Confirmation on appeal — 
Application for decree absolute— Slatting point of 
limitation. 

In a suit for sale on a mortgage, if an appeal 
has been preferred against the preliminary decree, 
and the decree has been too filmed, the 
starting point of limitation for an application 
for a final decree is the date of the appellate decree- 

Nizamuddin Shah v. Bohra Bhitn Sen. 43 -Ind. 
Cas. 870 ; 40 A. 203 ; 10 A. L. J. 85 and Gejadhar 
Singh v. Ktshtn J*uon Lai, 42 iud. Crs. 93; 39 
A. 641 ; £5 A. L. J.734. followed. 

Gavan Singh v. Ata Husain, 60 Ind. Gas. 817; 
19 A. L. J. *3: 43 A. 320, distinguished. A 
Mahabir Prasad v. Kanhaiya Lae, 21 A. L. J. 
526 

_ —Art. 182— Application for execution 

_ Limitation, objection as to, not entertain- 

e d _ Subsequent application — Objection, whether 

can be reviewed. 

Once a Court has decided either directly or in¬ 
directly that an execution case is a fit one to try 

and therefore, not barred by limitation, there is an 

end'to the matter and it is not open to either of 
the parties thereafter to raise the same question 

in a fresh execution. . , 

An instalment order was passed agamst a 
judgment-debtor whereby he was allowed to pay 
a certain sum in 14 instalments. Some instal¬ 
ments were paid and then there was a default. The 
decree holder then applied for execution and it 
was contended on behalf of the judgment-debtor 
that the application was time-baired T e ob¬ 
jection was, however, dismissed lor default of 
both the parties on the date fixed for the hearing 
thereof and an order was made that the decree- 
holder should fake further steps. No steps having 
taken by the decree-holder, his application 
for Execution was dismissed for default of pro¬ 
secution. To a subsequent application fox’ execu¬ 
tion objection was taken on the ground that the 

*^tion having 

lYmltattfuwasuo'barToV execution case pro- 

cceding. nirhit v Grija Kant Lahiri , 

Mungul Pcrshcg 123 i4Sat. P.C.J. 

8C * 51 ; n V r>c-’ (NS - ) 32 (P. C.), Sheoraj Singh 

foUowed. p r afulla Nath Kundu 

Bhelanath Doss v ; Q J w N go> Khosal 

Chowdhry, 28 C r '- j, 5 vkiladdi, 3 Ind. 

Chandra Pay Chowdhury^ p 

JACO Mahton V. KHIKODHAB Ram, a Rat.759 13 . 
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—-- Sch- I, Art. 182 — Civil Procedure Cade 

( Act V 0/1908), O.XX I, rr. 11 to 14— Applica¬ 
tion for execution . requirements of—Return of 
execution application' for additional Court-fee — 
Court-fee not paid, effect of — Application, 
whether “ in accordance with law "— Decree- 
holders, several — Verification of application by 
all, whether necessary. 

The fact that an execution application returned 
for amendment is not amended and re-filed within 
the time allowed, does not necessarily make the 
.application one not in accordance with law for the 
purposes of Art. 182 of Schedule I to the Limita¬ 
tion Act. , 

Gopal Salt v. Janki Kocr, 23 C. 217; 12 Ind. 
Dec. (n. s.) 145, not followed. 

Order XXI, rr. 11 to 14 gives the particulars 
which the law requires to be stated in an applica¬ 
tion. for execution. If the application conforms 
with those rules and is presented on a properly 
stamped paper, it must be taken to have been 
properly presented in accordance with law, even 
though it is returned for some other reason. 

An execution application was returned for 
supplying a copy of the Record of Rights concern¬ 
ing the property sought to be made liable in exe¬ 
cution and for payment of Court fee on the addi¬ 
tional amount of interest claimed between the 
date of the plaint and the date of the application. 
The order was not complied with. Within three 
•years another execution application was made 
and the question was whether the previous ap¬ 
plication operated to save limitation : 

Held, that assuming these were matters 
which the Court might have required to be 
done, a failure to do them could not affect the 
validity of the application as such, and that 
under Art. 182 of Sch. I to the Limitation Act 
the later application filed within three years 
from it was within time. 

Under O. XXI, r. it (2) of the Civil 
Procedure Code it is not necessary that an exe¬ 
cution application should be verified by all 
the applicants where there are more than one. 
It may well be that some of them may not be 
acquainted with the facts of the case. It would 
be straining the language of the rule too far to say 
that where there are more applicants than one, 
the verification should be signed even by those 
who are not acquainted with the facts of the case 
or that where one or more are acquainted witn 
the facts, their verification is not sufficient. 
Pat Bhagwat Prasiiad v. Dwarka Prasad Singh 
4 P. L. T. 313; ^1915) P-t -2 29 * - ^ 9 ; 1 

P. L. R. 433; (19-24) A - i - R * ( Pat ) 2 3 1/4 

„ _ Art. 182 — Execution of decree — 

Application for substitution by assignee decree- 
holder —“ Step-in-aid oj execution" — Applica¬ 
tion accepted by Court, whether can be questioned 
subsequently. 

An application made by the assignee of n «l - 
crce to have his name substituted in place ot the 
original decre -holder is a step-in-aid ot 
t Lon within the meaning of Art. 182 r 
Second Schedule to the Limitation Act. 
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Pitam Singh v. Tola Singh , 29 A. 301; 
4 A. L. J. 184; A. W. N (1907) 74 and 

SJico Ram v. Ram Bharosey, 69 Ind. Cas. 66o; 
9 O. L. J. 444; 26 O. C. 71; 4 U. P. L. R. (O.) 97; 
(1923). A. I. R. (O.) 9, followed. 

Kivppuswami, Chetiiar v. Rajagopala Iyer, 
70 Ind. Cas. 324; 42 M.i L. J. 303; 15 L. W. 348' 
45 M. 466; (1922) M. W. N. 113; (1922) A. I. R; 
(M.)'79, not followed. 

Where an application to take some step-in-aid 
of execution is accepted by the Court, it 
must, even if defective, be treated as one 
in accordance with law so as to satisfy all the 
requirements of Art. 182 of the Limitation 
Act although notice to the judgment-debtor 
may not have been issued or served. The defect 
must be discovered at the time, otherwise as a 
general rule it will save limitation. O Mariam 
Begam v. Mohammad Mehdi, 9 O.& A. L* R- 
635 40 

- Sch- 1 , Art. 182 ( 2 )—j Execution of decree 

— Appellate Court dismissing appeal on ground 
of deficient payment of Court-fees — Limitation, 
operation of. 

The word “appeal” in Art. 182 (2) of the 

Schedule to the Limitation Act should not be 
restricted to mean bona fide appeal. The fact 
that there was an appeal of which the Appellate 
Court had seizeu and which was determined by 
a judgment of that Court, is sufficient to bring the 
provisions of Art. 1S2 (2) of Sch. I to the Limitation 
Act into operation and the period of limitation 
for execution of the decree would run from the 
date of the final decree or order of the Appellate 
Court. 

Where an appeal is admitted, heard and an 
order passed dismissing it on the ground that 
l( ,proper Court fees had not been paid on the Memo¬ 
randum of Appeal, the order is equivalent to a 
decree and limitation would run with regard to 
"Execution from the date of that order. 

Di.matullah Beg v. Wajid Ali Shah , 6 A. 4381 
A. W. N. (18S4) 153; 4 Ind. Dec. (n. s.) 99, dis¬ 
tinguished. C Basanta Kumar Roy d. Manjuri 
Dassi 679 

-Art. 182 ( 5 )—Execution of decree 

— Application to summon necessary witness, 
whether step-in-aid of execution. 

A written application by a decree-holder for 
the summoning of a necessary witness in exe¬ 
cution proceedings has the effect to further 
the proceedings, and is, therefore, an application 
to take a step-in-aid of execution within the 
meaning of clause (5) of Art. 182 of Schedule 
I to the Limitation Act. 

Juggi La v. Ganga Prasad, 10 Ind. Cas. 182; 
>4 O. C. 124, Manna Lai v. Sardar Singh, 43 
Ind. Cas. 342; 20 O. C. 332, distinguished. 

Muhammad Siddiq Khan v. Misri Lai, 64 
Ind. Cas. 524; 19 A. L. J. 843: (1922) A. I. R. (A.) 
432. relied on. O Mathara Singii 1*. Kaxdhax 
Patiiak, 9 O. 6c A. L. R.465 816 

-Art. 182 ( 5 )—Civil Procedure 

Code ( Act V of 1908), s.‘. 38, 39— Execution 
of decree — Decree transferred — Application in 
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Malabar Law—concld. 


Court which passed decree, whether step-in-aid of 
execution — Limitation. 

Under the provisions of sections 38 and 39 of 
the Civil Procedure Code a decree may be executed 
either by the Court which passes it or by the Court 
to which it is sent for execution; it cannot be 
executed simultaneously in two Courts. 

Maharajah of BobbiH v. Svcc Rajah Narasaraju 
Peda Baliara Simhulu Bahadur Garu, 36 Ind. 
Cas. <.*82: 39 M. 640; 43 I. A. 238; 31 M. L. J. 
300; 18 Bom. L. R. 909; 14 A. Oh. J. 1129; 20 M. 
L. T. 472; 24 C. L. J. 47S; 4 L. W. 558; (1916) 2 M. 
W. N. 541; 21 C. W.N. 162; 1 P. L. W. 26 (P.C.), 
relied on. 

Where, therefore, a decree has been transierred 
to another Court for execution, an applicaton 
made to 'the Court which passed it cannot be 
regarded as a step-in-aid of execution within the 
meaning of Art. 1S2 (3) of Schedule I to 
the Limitation Act. so as to save limitation. 
Pat J xanexpka Natii Ghosh v. Kumar 
fur.r-NijKA >AkAix Six iia, 2 Pat. 247; (1923) A.I. 
R. (Pat.) 384 608 

Limitation and the Code of Civil Procedure 
(Amendment) Act (XXVI of 1920 ), s. 3 —Delay 

in depositin'; security, 'when can be excused — 
High Court, power of. 

The discretionary power of the High Court 
to excuse delay in furnishin security for costs 
of appeal to His Majesty in Councilis not general 
but is explicitly restricted to a period of Co 
days by section "3 (1) of Act XXVI of 1920. 

Clause 9 of the Order in Council of 1Q20 does 
not enlarge such power. M Kachi Reddi v. 
Narayaxa Reddi. iS L. W 29; (1923) M. W. 
N. 310. (1924) A. I. R. (M.) 44 703 

L\g pendens doctrine of, applicability of. See 
■ Prorate and Administration Act, 1881 s. 60 54 

Madras Civil Rules of Practice, rr. 32 to 36 — 

Inspection oj pio^iedtngs by party—Liability 

foe payme nt of fees. 

Under rule 30 of the Madras Civil Rules of 
Practice, lees are payable not only in cases of 
inspection of documents by a stranger under 
ru> > *3 to 35, bill also in cases of inspection 

of proceedings by a party under rule 32. M 

Xamixdar Garu <>f Nuzvid v. Government 
Pleader, 45 L. J. 7- 1 944 

Madras Estates Land Act (I of 1908 ), ss. 27 , 28 . 

Sec c iv il Procedure Code, i 908 584 

Madras Revenue Recovery Act (II of 1864 ), s. 59 

Limitation Act, 190&, Art. 10 281 

Malabar Law—Tarwad—Karnavan, position of- 
Monty paid by karnavan to third person, whe¬ 
ther tan be recovered — Trusts Act (11 of 1882), 
sc. 1 ot —Money pas/h g in circulation, mean - 

in; of -Pleadings, construction of—Decision 
lured on < of two alternative legal positions 
■ >i, tif jr-m Jads slated — Prejudice. 

The /.:*»nucon <>1 a Malabar tarwad is not a 
men: trustee but his posit on is similar to that 
of 1 he manager of an undivided Hindu family. 

Where a karnavan misappropriates tarwad 
money and gives it «\vav to a third person, the 


money being trust money in the latter’s hands 
with notice of its character, the latter is bound 
under section 03 of the Trusts Act to restore it 
to the t%rwzd. 

The reference to money passing in circulation in 
section 64 of the Trusts Act means and includes 
the passing of money in the ordinary course of 
business and not the transfer of money by a 
specific act such as payment on behalf of a person 
to some other. 

Where a plaint submits the general facts of a 
case to the Court without spec fication of their 
exact legal implicat ons, and the evidence re¬ 
quired is the same for both of two possible legal 
positions ar sing from the facts statedin the plaint 
though the conclusions from it would differ, the 
defendant cannot be held to have been prejudiced 
by the Court basing its decision on one of the two 
legal positions on the evidence on record. M 
Mkenakski Vethiar Amma v. Cheriya Parvathi 
Nkthjar, (1923) M. W. N. 657 1012 


-Tarwad —Thavazhi—Karnavan — Deci¬ 
sion against Karnavan , 'whether binding on 
members — Succession — Self-acquisitions — Lau\ 
administration of—Duly of Courts. 


In the absence of fraud or collusion, a decision 
in a suit honestly defended by a Karnavan in his 
representative capacity L binding on the 
members of the Tarwad or the Thavazhi whom 


he repre c ents. 

Under Malabar Lav/ all acquisitions of a male 
member of a family undisposed of at his death 
form part of the fain ly property and fall to the 
management of the eldest surviving male. 

Kallati Kunju Menon v. Palat Erracha Menon, 
2 M. H. C. R. 162 at p. 163, followed. 

Acquisitions with the help of the funds of the 
acquirer's own Thavazhi owning Puthravagasam 
properties, become the property of the Thavazhi 
and the Karnavan of the whole Tarwad cannot 
claim them in opposition to the Thavazhi. H 
Abuvakkar v Kunhikuttiyaei, 16 L. W. 768 
31 M. L. T. 389; (1923) A. J. R. (M.) 153 27 


Malabar (Restoration of Order) Ordinance (I of 

1922 ) 81 . 10 , 11 , 16 — Criminal Procedure Code 
1 Act V of 1898). 57 . 50 z—Refusal to issue 

process to witness in warrant-case—Powers of 
Special fudge to issue commission—Illegality 
—Failure oj justice. 1 

Under section 257 of the Criminal Procedure 
Code in trials of warrant-cases, if the accrsed, 
after he has entered upon his defence, applies 
o the Magistrate to issue process for examina¬ 
tion of witnesses, the Magistrate is boundlo com¬ 
ply with the request unless he is satisfied that the 
Application should be ref used, on the ground that 
it is made for purpose of vacation or delay or 
or defeating the ends of justice in which case he 
s bound to record his reasons. 

Theaccused’s right to have his dt fence witne sea 
;xamii.ed by the Judge or the Magistrate who 
1 s poses of the case is one which has been secured 
for him by the Code and where the action of the 
Court has deprived him of this right, it must 
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Malabar (Riitoration of Order) Ordinwaa—concld. Maritime Law concld 


be held that a failure of justice is the natural 
result of the irregularity. _ 

In a trial under the provisions of the Malabar 
(Restoration of Order) Ordinance I of 1922. the 
Special Judge refused to issue process for the 
attendance of certain material de ence witnesses 
but examined them by commission without 
assigning any reason. In re ply toarefexence 
by the High Court the Judge reported that he did 
sn on the ground that to obtain the witnesses 
from distant places Would entail unreasonable 
delay, expense and inconvenience : 

Held, (1) that the Special Judge was wrong 
in refusing to issue process for the attendance 
of the witnesses as by virtue of section 10 of the 
Ordinance, he was bound to follow the procedure 
laid down in section 257 of the Criminal Procedure 

Code | 

(2) that inasmuch as the powers of a Special 
Judge under section ro of the Ordinance were con¬ 
fined to those of a " Magistrate" and d.d not 
include those of a District Magistrate or a Presi- 
dency Magistrate the issue of a commission by him 
under section 503, Criminal Procedure Code Was 

UU (?) that the irregularity in procedure could not 

W. N. 758; 18 L.W. 899: 24 Cr. I,. J 840 

Malabar tarwad—Kanom granted by karnnvan 
M Anaudravans. whether* entitled to redeem- 
Collusion — Prejudice. 

The anandravans of a Malabar torare 

SSWSM -J £ 

or prejudeeto the l-nwai interest u 

“Sr V$i "pan V. Pfnnpuraf l 

tinguished M kA v ^ A Ru : A N CIIERIVA Rayahapp- 

Amina UmMa v.Anandra\a (M ) 706 

ANN, (1923) M. w, N. 518; (to*,) A. 1 > lisg 

Maritime «'««• srcU "‘ y f ° r ~ 

Chief Engineer, whether seaman. 

0 . a tr ; n i c security for their wage*, 

Seamen have a tnplc ■ ^ ' r and the Master. 

^^r^s^-isn^con^Uiosewho 

the ship and who contributes to know 

handling is a seaman althou^n » e 7 

one rope from another. n -- 

A Chief Engineer of a ship is a seamaa 

A Master of a ship is entitled to recover from 


the owner the wages and messing charges paid 
by him to the Chief Engineer. C J. K ■ B. Wor¬ 
rier V. RACHUMUI.L, 50 C. 29; (1923) A. • ‘ 

(C.) 439 187 

Memo profits —preliminary decree—Negation or 
omission of profits—Commissioner appointed to 
ascertain profits— Remedy— Revision — A ppe a\ 
— Appointment of Commissioner—Method o 
challenging correctness of order—Appeal against 
final decree—Revision again si interlocutory order. 
If the right to mesne profits is negatived in 
the preliminary decree and no appeal is preferred 
against the order disallowing them the question 
cannot be raised again at the stage of passing the 
final decree, but if the omission to provide for the 
mesne profits in the preliminary decree is due 
to inadvertence, the question cannot be treated 
to be finally concluded up till the passing of the 
final decree. 

Gulasam Bivi v. Ahmadsa Rowther , 51 Ind. 
Cas. 140; 42 M.296; 0 l t . W. 51 ri ( 1919 ) M. W. N. 

284, doubted. . 

Where a preliminary decree omits by inadver¬ 
tence to provide for mesne profits and later on a 
Commissioner is appointed to ascertain the same, 
whether the order of his appointment is correct, 
or incorrect, the proper method of challenging 
it is not a revision but an appeal against the 
final decree. 

Gulusam Bivi v. Ahmadsa Rowther, 51 Ind. 
Cas. 140; 42 M. 206: 0 I/. W. 541: M. W. N. 

284 doubted. M Hussain Sahib t- Hammad 
SaHEB, -6 L- W. ?I2: 3 ' M L. T. 1S0; (1922) 

M. W. N. 562; (1923) A - 1 R ( M ) 43 81 

Minor— Arbitration award—Minor party — Com¬ 
promise for fresh submission to arbitration — 
Court ditiv o!—Benefit to minor—Civil Proce¬ 
dureCode) Act V of 1908). Sch. II. 

As an arbitration award is binding on the 
parties, where one of the parties to it is a minor, 
the Court should not uphold a compromise by 
the parties to refer the dispute to arbitration a 
second rime, unless the award is set aside on any 
of the grounds mentioned in Schedule Second to 
the Civil Procedure Code or unless the Court 
considers the compromise to be in the interest 
ot the minor. 

Per Walsh, J .—The jurisdiction of Equity 
Courts over the interests of a minor lias always 
been considered parental and of very solemn 
obligation, and a Judge sitting in any civil suit 
has to s xercise that jurisdiction when the facts 
arise and the question of a minor’s consent is 
involved. No contract amounting to au apparent 
surrenderor variation o: an infant's right ought 
to be sanctioned 01 listened to for one sninul 
bv any Court without satisfying its mind that 
the proposed arrangement is bona fide intended 
for the benefit of the minor. A J uinku Sint.ii v. 
Sit At ? inch, 21 A. L. J. 8i; (1923) A. I. U. (A.) 
207; 45 A. 263 138 

_ Compromise by guardian — Suit to j 

aside compromise or. ground that plaintiff ha a 
attained majority before compromise. wJetit/ 
maintainable. 
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A quondam minor cannot maintain a suit for 
a declaration that a decree passed against him 
on a compromise accepted on his behalf by his 
guardian ad litem with the consent of the Court 
shall be of no effeit on the ground that at the 
time of the compromise and decree the plaintiff 
had become sui juris and, consequently, was not 
represented before the Court. 

Bibee Solomon v. Abdool Azeez. 6 C. 687; SC. 
I,. R. 169; 3 Ind. Dec. (n. s.) 446, Biraj Mohini 
Dasi v. Chir.ta Moni Dasi, 5 C. W. N. 877 
and Surendva Nath Ghose v. Hemangini Dasi, 
34 C. 83, distinguished. L Ghut.am Nabi v. 
Basiieshar Mal, 4 L. L. J- 208; ( 922) A. I. R. 
(L ) 407 603 

- De facto trustee, transactions by — Execu¬ 
tion proceedings by minor on attaining majority 
— Ratification. 

Where a minor on attaining majority conducted 
the execution proceedings of a decree obtained 
by the de facto trustees of his monies and obtained 
payment: 

Held, that this did not amount to a ratification 
and did not estop the minor from bringing any 
claims which he may have against the trustees. 
A Fakir Cuand v. Nanug Ram 721 

- Sale oj minor's property by person acting 

as guardian — Sale, to third person by minor, 
after attaining majority — Possession, suit for, 
maintain ability of. 

A judicial sale is binding on the persons who are 
parties to it unless it is set aside. But a person 
who has the right of avoiding a private sale exe¬ 
cuted by another may elect to avoid it merely 
by selling the property to some third person on 
the footing that the prior sale is not binding on 
him. The result of such a sole is that the vender 
has a complete title from his point of view though 
it will become effective only if the Court ultimately 
tinds that the prior sale is not binding on him. But 
contingent on that event, the vendor has got not 
merely a bare right to sue but a complete title 
to the property which in law is assignable. 

Malkatjun v. Narhar:, 25 B. 337: 5 C. W. N. ro; 
2 Bom. I, R. 927: 27 I. A. 216; 10 M. L J. 3681 
7 Sar P. C. J. 339 (P. C.). Mutkukumara Cheity 
v. Anthony Udayan, 24 Ind. Cas. 120; 38 M 867; 
15 M. I,. T. 3C1; 29 M. L. J. 617. 1 -itzroy v. Cave, 
(1905) 2 K. B. 364; 74 L. J. K. B 829:93 L. 1.4991 
54 W. R.17; 21 T. L. R. 012, Prosser v. Edmond, 
(1835) 1 Y. & C. 481: 41 R. R. 322: 160 E. 
R. 196, Krishna Dhone v. Bhagaban Chandra, 
34 Ind. Cas. 188, Gan bat la' v. Bmda- 
slni Pra<haJ Narayan Singh, 36 Ind. Ca«. 274; 
47 I. A. 91; >8 A. I.. J. 555 : fi92o) M. W. N. 382: 
12 L. W. so: 39 M. L J.108; 2 U P. L. R (P C.) 
103,524 c \V. N 954; 2SM. E.T 330; 47 C 924 
(P C ), distinguished. 

The mother of a minor, as his guardian, alienated 
certain properties belonging to the minor. Ihe 
minor on attaining majority, sold the properties 
to a third person ignoring the sale by his 
guardian, on the footing that no valid title was 
conveyed by it: 


Minor —conoid. 

• • • 

Held, that a suit by the vendee from the minor 
for possession of the proper*ies w as not bad for 
want of a prayer to set aside the alienaton by the 
minor’s mother. M PuTiEVU Kamraju v. 
Chunduri Gunnayya, 45 M I/. J. 240; 18 L. 
W. 233; (1923) M. W. N. 756 1003 

Mortgage -Lease in favour of mortgagor—Distinct 
transactions—Suit on lease—Subsequent suit on 
mortgage, whether barred—Civil Procedure Code 
(Act V of 1908), 0 . II, r. 2. 

Where a mortgage and a lease of the mort¬ 
gaged property in favour of the mortgagor 
are executed on the same day but the mort¬ 
gage-deed contains no reference to the lease 
and the mortgagee is not restricted in his choice 
of tenants the mortgage and the lease are two 
distinct transactions even though the amount of 
rent is equal to the amount of interest. 

In such .1 case a suit for rent on the basis of 
the lease would not operate under O. II, r. 2 
of the Civil Procedure Code to bar a subse¬ 
quent suit on the mortgage-deed to recover the 
money due thereunder. 

Muhammad Hussain v. Abdul Ghafur, 65 Indj 
Cas. 102: 3 L. 1: 8 P. W. R. 1922; (192?) A. I. R. 
(T.) hi, followed. 

Natha Singh v. Chunvi Lai, 47 Ind‘Cas. 364; 69 
P. R. 1918; IT2 P. W. R. tot8; 117 P* L. R. iot8, 
distinguished, L Raua Ram r. Amir Chand, 
(1023) A. I. R. (L.) 203: 4 L. 52; 5 I- I#. J- 

259 122 

- Mortgage of moveable property — Posses¬ 
sion not given—Mortgagor disposing of prepet ty 
— Mortgagee, rights of. 

Where, in the case of a mortgag of moveable 
propertv, possession is not grrn. and the mort¬ 
gagor disposes of the mortgaged property to a 
third person the mortgagee cannot follow the 
propertv into the hands of that third person unless 
he can show that that person had, at the time 
lm took the propertv. notice of the mortgage. 
L B Maung ShwE Hnyin v. Fue Chand. 
(1023) A. 1 . R. (R.) bo 62 

- Mortgagees, several—Suit by one mortgagee 

to recover his share of mortgage-money.* 

Where one of several mortgagees brings a suit 
to recover only his share of the mortgage-money, 
he is not entitled to bring the whole of the mort¬ 
gaged property to sale to realize simply his share? 
he is entitled to recover his share of the mort¬ 
gage money ns against a proportio-ate part of 
the mortgaged property. A Mohan Lai, v. PRA- 
sadi Lai,. 45 A. 46; (1924' A. I. B. (A ) n 999 

_ -Mortgagor deprived of portion of mort¬ 
gaged Property—Substituted security, doctrine 

of, application of. 

The doctrine of substituted security only applies 
win re possession of a particular property has been 
awarded to the mortgagor in lieu of an undivided 
share in the whole property which was the sub¬ 
ject of partition. It does not apply when the en- 
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tire property mortgaged belonged to the mort¬ 
gagor, and a person with no title subsequently 
obtained possession of a portion of it behind the 
back of the mottgagee. A AFTab BEGam v. 
Muhammad A yub, 2i A. Iv. J. 607; 45 (A.) 653; 
(1924) A.I.R. (A.) 65 345 

—-- Prior and subsequent mortgagees—Equity 

of redemption, purchase of, by prior mortgages, 
effect of—Priority—Usujr actuary mortgage— 
Possession not delivered — Interest, whether can 
be claimed—Decree for sale on subsequent 
mortgage, form of. 

A prior mortgagee who has purchased the 
equity of redemption is entitled to hold up the 
earlier mortgages which are satisfied out of the 
sale consideration as a shield against any attempt 

to deprive him of the property. 

When a usufructuary mortgagee is unable to 
obtain possession of the mortgaged property and 
there is a definite covenant in the mortgage- 
deed that, in the event of his being unable to 
obtain possession, the mortgagee would be 
entitled to interest, he can claim interest on the 


mortgage amount. . . . . 

A prior charge-holder in possession 01 the 
mortgaged property is not liable to have his 
possession disturbed until his charge is paid off. 

A decree for sale on a subsequent mortgage 
provided that if the decree-hoi dei failed to pay 
off the prior mortgagee by the date feed the 
latter would be at liberty to apply that the suit 

be dismissed : ., , . .. 

Held, that the condition laid down in the 

decree giving the option to the prior mortgagee 

was perfectly valid. A PhW Chand v. Surji 

(1923) A. I. R. (A ) 457 

_ Prior and subsequent mortgagee<—Sub • 

sequent mortgagee aercein 7 to Pay off prior 
morlgigee—Priority— Priy mortgagee purchasing 
equity of redemption, position of. 

A prior mortgagee who takes a further inort- 
gage cf the property and agtees, out of a j ortion 
of the consideration left in his hands, to pay off a 
mortgage on the property executed between his 
first and second mortgages end tails to do so, 
cannot, as against the subsequent mortgagee, 
claim priority in respect of the sum due to him 
on his prior mortgage which was incorporated in 
the consideration for his second mortgage. 

Muhammad Sadiqv. Ghaus Muhammad, 7 Ind. 
Cas. 200 ; 33 A. r 01; 7 A. L. J. 9 M» followed. 

Where the purchaser of an equity of redemption 
who is also a prior mortgagee allows his claim on 
the prior mortgage to become barred by time as 
againfct a subsequent mortgagee, he cannot as 
against the litter, claim priority in resj ect of the 
amount of his prior mortgage. A MakUAN I.Ab 

v. Naxxhi, 21 A. 1 .. J. 382; f“/23) A I. *.(A) 

509 


- p y i 0Y and subsequent simple mortgages 

—Execution sale under second mortgage— 
Subsequent sale under prior mortgage Suit Jor 
possession by prior mortgage?, maintainability oj . 
A second mortgagee entered into possession 
of the mortgaged property ill execution ol a decree 
for sale obtained in a suit on his mortgage to which 


a prior simple mortgagee was not made a party. 
The prior mortgagee subsequently purchased 
the same property in execution of a decree for 
sale obtained in a suit on his mortgage to which 
the second mortgagee was not made a party. The 
prior mortgagee then brought a suit against the 
second mortgagee for recovery of possession of 
the property, and, in the alternative, for a con¬ 
ditional decree that the defendant should redeem 
his mortgage and in case of his failure to do so, 
he, the plaintiff, should be put in possession of 
the property in dispute: 

Held, that the suit was misconceived and should 
be dismissed as the plaintiff had no right to the 
possession of the property under his simple mort¬ 
gage on which he based his title. 

Madan Lai v. Bhagwan Das, 21 A. 235; A. W. 
N. (1899) 41; 9 Ind. Dec. (N. s.) 859, followed. 
A Ram Na rain v. Somi, 45 A. 189; (1923) A. I. 
R. (A ) 449 277 

-- Prior mortgagee, whether can sue with¬ 
out impleading subsequent mortgagee—Mortgagee 
holding two different mortgages on same property 
—Suit to enforce mortgage—Cause of action 
■— Mortgages, whether separate subjects — Court • 
Fees Act (V 11 of 1870), s. 17. 

There is nothing in law to prevent a prior 
mortgagee from bringing a suit to enforce his 
mortgage without impleading a subsequent 
mortgagee. 

A person holding two mortgages from the same 
mortgagor hypothecating the same property and 
even when the due date in both is the same can 
bring suits separately on both bonds; in other 
words, he may sue on the first mortgage without 
joining the second mortgage ami vice versa. 

Nilu Roy v. Asirbad AI an dal, 60 Ind. Cas. S09; 
3 3 C. L. J . 232; 25 C. W. N. 129. followed. 

' The causes of action on both the bonds are 
separate and the mortgages arc separate subjects 
within the meaning of section 17 of the Court- 
Fees Act. PatW’AZIKl BF.GAMr. SASHI BlIUSAN 

Rai, 4 F. I,. T. 546; (1923) Pat. 293; 2 Fat. 874 820 

- Redemption—Clog on equity of redemp¬ 
tion — Long term—Onerous conditions , 

A mortgagee cannot be allowed to fetter re¬ 
demption by terms which are unreasonable or 
oppressive. An agreement made at the time 
tw the mortgage between a mortgagor and the 
mortgagee cannot operate to make that mort¬ 
gage irredeemable. Incidental to every mortgage 
fs the right of the mortgagor to redeem it, which 
is called his equity of redemption. The right to 
redeem is so inseparable an incident of a mortgage 
that it cannot be taken away by an express agree¬ 
ment of the parties that the mortgage shall not 
l,c redeemable or that the right shall not be 
exercised except in a particular manner or under 
certain onerous conditions. If the condit’ons are 
on -sided and designed to thwart or defeat redemp¬ 
tion equite will int< rposc in favour of the niort- 
vagor and relieve him or the oppressive conditions 
which unreasonably hinder redemption without 
interfering with what might really be due to the 
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mortgagee on account of the principal and interest 
secured by the mortgage. 

A long term may not by itself operate as a clog 
on the equity of redemption but where such a long 
term is accompanied, by other conditions, rendering 
redemption extremely difficult and onerous 
without any corresponding benefit to the mort> 
gagor, the mortgagee cannot be allowed to take 
advantage of those conditions to defeat the right 
of redemption. 

Each case must, however, be decided on its 
own facts and circumstances. There is nothing 
more dangerous and misleading than to apply 
the inferences to be drawn from one set of facts 
to the facts and circumstances proved elsewhere. 


A mortgage was made for a period of ioi years 
and it was "provided that the mortgagee would 
remain in possession for that period and enjoy the 
usufruct in satisfaction of interest agreed upon bet¬ 
ween the parties and that on the expiry oi the said 
period the mortgagor would be entitled to obtain 
possession of the mortgaged property on payment 
of three times the principal money. There was 
a further provision that the mortgagor would 
not be entitled to a rendition of accounts or the 
re-payment of the surplus profits, if any but that 
the mortgagee would be entitled to claim any 
deficit from the mortgagor. The net profits of the 
mortgaged property were estimated and found 
to be sufficient to "pay the interest settled to be 
payable: 

Held, that these covenants taken together 
operated as a clog on the equity of redemption 
and that the mortgagor was entitled to claim 
redemption before the period fixed in tile mort¬ 


gage. 


Saheb Bakhsh Singh v. Molunum id AH Moham¬ 
mad Khan, 58 Ind. Cas. 115 ; 7 0 . L. J. 3$?, 
Zutfiqar Alt v. Snruj Prasad, 08 hid. Cas. *,98; 
9 0 . 1 / J. 365 ; (1922) A. I. R. fO ) 221 and 
Genu Tuharam Tapktr v. N.irayt,n Rc-ghu Tam- 
hav.e, 59 Ind. Cas. 258; 43 B. 1 r-•; 2jT B0111. I„ 
R U47, distinguished from. 0 Amu r. Hakim 
v.Sajjad Hussain, io O L. J. 46; -•»•(>. C. _><<); 
9 O. & A. L. R- 733 ; (1923) A- I. k. 200 

804 


_ Two mortgages on same propcrlx _ 

Cotenant to redeem together — Clog or. redemption. 

A person who had executed a usufruc¬ 
tuary mortgage of his property, mortgaged it 
again to the same mortgagee, and it was agreed 
that in case interest on the amount rcrured by 
the second mortgage was not paid annually, the 
mortgagee could, ii he so desired, sue to recover 
the money due on the second mortgage. It was 
also agreed that the first mortgage would not 
be redeemed without the redemption of the second 
mortgage being efleeted : 

Held, that the condition was a clog on the 
equity of redemption and the mortgagor could 
redeem the first mortgage alone without redeem¬ 
ing the second. 

liar Per shad v. Ram Chandcr, 63 Ind. Cas. 
750; 19 A. L. J. S07; 3 U. P. L. R. (A) 139; a! 
A. 37; (1922) A. I. R. {A) 174, distinguished. 


Kesar Kunwarv. Kashi Ram, 30 Ind. Cas.' 777 ; 
13 A. L. J. 889; 37 A. 634, followed. AMakhax 
I/A i# v. Kishun Lai,, (1923) A. I. R. (A.) 454 320 

Muhammadan Law—Gift, requisites of—Presuntp- 
non front possession. 

Under the Muhammadan Law a gift can be 
made orally end need not be made by a registered 
instrument, but there must be evidence irom 
which a declaration by the donor, acceptance 
by the donee and transfer of possession arc 
proved. 

A man might allow his property to be recorded 
*ud possessed by his sons without any intention 
that they should be owners of it, as, for instance, 
if he washes to baffle his creditors, but, in the 
absence of a formal declaration of gift, a gift 
cannot, under the Muhammadan Law, be pre¬ 
sumed from the mere fact of possession. OKhalu, 
Ui.lah Sir aii v. Ewaz AW, 26 0 . C. 128; (1923) A. 
I. R. ( 0 .) 214 


- Waqf— Alienation by trustee—Bene* 

ficiary, whether can sue for recovery of possession 
— Mussalman, right of, to maintain action 
against mutwalli— Courts, powers of Specific 
Relief Act (I of 1877), s. 42— Suit for declara¬ 
tion that alienation by trustee is illegal, whether 
maintainable—Consequential relief—Limitation 
Act (IX of 1908). s. 23, Sch. I, Art-iao-De* 
chratory relief—Recurring cause of action 
Starting point of limitation . 

A beneficiary of a trust in respect of a Muham¬ 
madan waqf interested in the maintenance of 
a mosque or other charitable institution may, 
without having recourse to the provisions of r. 8 , 
O. I, Civil Procedure Code, and without suing in 
a representative capacity on behalf of the other 
beneficiaries, sue for recovery of possession of 
property wrongfully alienated by the trustee 
and for the incidental declaration that the prop¬ 
erties are the subject of the trust and that they 
cannot be alienated. 

Dclrus Banco Begum v. Nowab Syud Asgur 
AH Khav, 15 B. L. R. 167; 2 3 W. R. 453 * dis¬ 
approved. _ _ _ 

Jan Ali v. v. Ram Nath, S C. 32; 9 C *b { 33 » 
4 Ind. Dec. (N. s.) 21, Z afar yak Ah v. Bakhtawar 
Smgh , 3 A 497 : A W. N. (1883) 9 i;. 3 Ind. Dee, 
<s s) j?2, Jawahra v. Ahbar Husain, 7 A. 170, 
A. W. N. (1884) 324; 4 Ind. Dec. (N. s.) 39 ° 

(F. lb . followed. , 

Every Mussulman who derives any benefit 
from such a waqf is entitled to maintain an action 
(gainst the mutwalli to establish his right there¬ 
to or against a trespasser to recover any portion 
of the waqf property which has been misappro¬ 
priated without joining any other person who 
may participate with him in the benefit. 

Nazi Hassan v. Sagun Balknshna, 24 B. 
[ 7 o- 1 Bom L. R. f >491 12 Ind. Dec. (N. S.) 651; 

Afiman v. Hamid-ud-din Husain, 51 Ind. Cas. 
, 00 - c8 P. w. R. 107 0. followed. 

The power of the Courts in India to entertain 
mils of a civil nature does not carry with it the 
»eucral power of making declarations except 
n so far as such power is expressly covered by 

Statute. ..... 
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Courts have paid thorc regard to the protection 
of trust property than to the protection of 
the alienee from the trustee, and even if the grantor 
has himself been implicated in the abuse of the 
trust the Courts will interfere at his instance to 
prevent a repetition of the abuse though lus 
previous conduct might.be a reason for exclud¬ 
ing him from the administration of the trust 

property. , . , ,. 

Where a transfer is void in law no question 

of equity as between the transferor and the trans¬ 
feree can arise. 

A declaration obtained m a suit for posses¬ 
sion is merely ancillary and is generally unnecessary; 
but where the cause of action is based upon 
a shadow cast upon the title of a person who 
is not entitled to consequential relief at the mo¬ 
ment, limitation must run from the date on which 
the challenge to his title commences 

The principle of section 23 of the Limitation 
Act can have no application to a declaratory suit 
and there is no recurring cause of action lor a 

declaratory relief. . 

Plaintiff, a member of the family of tlie 

founder of a charitabe icaqf sued for a de¬ 
claration that the defendant had no proprietary 
right in the waqf properties and that a 
mortgage bond executed by him in jcspec 
to those properties and the auction-sale follow¬ 
ing thereon were illegal and inoperative: 

Held, (1) that consequential relief being clearly 
available to the plaintiff, he was not entitled to 
a mere declaration; 

Deokali Koer v. Kedar Nath, 1 D I ml. Las. 4 - 7 . 
16 C. W. N. 838; .39 c 7 ° 4 > followed. 

Ashraf Mix. Maliammad Kurajjama, 49 ma. 
3 cr- a, C. W. N. 115. distinguished. 

C (2) 35 that 3 the suit was governed by Art. 120 
•of the Limitation Act and having been biought 
more than 6 years from the date ol the aliena¬ 
tion was time-barred. ... , 1 v 

ThazJte Vittil Panlheeraai Auauda . ' J Ilul 
Kavumprcth JUath Vasudcvan K.mibuairi, b i d. 
Cas 337; 8M. L T 2^9; .Uiio t 594 . 

followed. Pat Muhammad Kuiimi i. Hvq J; 
Ballav Ghosh. 2 Pat. 391; A. L 

475; 4 1 \ L. T. <*75 

_Waqf — Deed of waqf. construction 

of —Waqif oM and infirm—W aqi of cash, 

whether valid—Suit to set a si e ''‘‘‘l ’ y . 
tion Act (IX of 190b), Sch 1 . Art. 91 L"" 

tation bar apparent on the pact oj it Utuy 

l4e^ principles of law applicable to a faulu- 
naihin Soman cannot be extended to a man on 
the ground that he happens to be old and not 

in onv . *»„■ Of cash 

>S Ameer Ali, Vo!. I. p. -l'> U ■>> 1 v'• 0..n > rc"j! Tyabji 

_,r> "7i = 78 and = -Q (Jlld Lvdltioll), loiloUtu. 

P When a suit or an application is, on tlie 
it barred, it is for the plaintiff or ppluant 
to satisfy the Court of the circumstances which 
could prevent the Statute from ha\ing its 
ordinary effect. 
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Puma Chandra Man al v. Anukul Biswas, 2 

Iud. Cas. 844; 36 C. 654 at P- 6 

In a suit to set aside a waqf it was found that tfie 
executant of the deed of w'aqf was in a position 
to exercise a free and unfettered judgment with 
full knowledge of what he was doing. On an 
interpretation of the deed, it appeared th$t the 
executant had appointed himself mutwalli, that his 
possession of the waqf property continued with 
him as before and that he had declared that he 
would in his lifetime perform every waqf duty 
and not incur any such expenses or make any 
such private transfer for household purposes 
in respect of the waqf property as might tend to 

reduce it: . ...... 

Held, (1) that the deed of waqf was not vitiated 

by undue influence and was binding on the plaint- 
iUs: 

Wajid Khan v. Ewaz Ali Khan, 18 C. 545 : 

18 I. A. 144; 0 Sar. P. C. J. 46; Kafique & 

Jackson’s P. C. No. 123 ; 9 Ind. Dec. (n. s.) 
361 (P. Q\ Sital Prasad v. Parbhu Lai, 10 A. 
*,5; A. W. N. (1888) 221; 6 Ind. Dec. (N. s.) 
■jOo’ Bai Manigavri v. Narondas Callian- 
das', 15 B. 549: 3 Ind. Dec. (N. s.) 371, Lakshmi 
Doss v. Roop haul, 30 M. 169; 17 M. L. J, 19 
2 M. L .T. 4 (F. B), distinguished. 

(2) that not having been executed under undue 
• u fluencc, the period" to set it aside started from 
the date of execution and the suit was, therefore 

time barred; . , 

(3) that the waqf was not invalid for want of 

possession because the executant's declaration 
in the deed was sufficient to prove a change in 
the nature of possession. 0 YAQUB Beg v. 
RASUL Beg, 10 O. L. J. 86 ; (1923) A. I. R. (O.) 

251 517 

_ Waqf —Waqif first Mutwalli— Muta¬ 
tion of names not affected, effect of —Waqif 
and his wife retaining control over whole income 
for their lives —Waqf, validity of. 

If a person dedicating his property appoints 
himself the first Mutwalli and holds the prop¬ 
erty as such \Mutwatli, the waqf is not in¬ 
valid for want of delivery of possession even 
if the waqif has not got the mutation of his name 
effected as such Mutwalli. 

Mohammad Abdul Jalil Khan v. Mohammad 
Ubedullah Khan, 02 Ind. Cas. 723; 19 A. L. J. 
227; 43 A. 4 16, followed. 

If a waqif reserves the whole of the income 
of the waqf property, as distinct from the cor¬ 
pus, for his life or for his life and after him 
for the life of his wife, the waqf is still valid, 
if the property is ultimately devoted to the 
proper object of the waqf. 

Jaun Beebcc *. Abdallah Barber, (1838) Pul¬ 
ton 345; 1 Im*. Dec (o. S ) 848, Cassamally Jai- 
rajbhoy Pecrbhoy v. Sir Currimbhoy Ebrahim, 
12 Iml. Cas. 225; 30 B. 214; 13 Bom. L. R. 717, 
followed A Mohammad Zain Khan y. Nukul 
II ass an Kuan, 21 A. L. J . 650 142 

Municipal Octroi Schedule—Value of goods 
prescribed—Octroi, whether can be charged on 
actual value. See CONSTRUCTION 0I» DOCU¬ 
MENT 205 
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Negotiable Instruments Act (XXVI ol 1881), s. 7 

_ Acceptance, method of—Oral acceptance, 

when binding. 

A liundi can be accepted only by the drawee 
signing hi? acceptance thereon, a verbal accept¬ 
ance will not be bin ling, except posdbly by local 
custom, which to be effective must be specifically 
set up and proved by evidence. A Dawarka 
Das-Ajodhiya Prasad r. Lachmi Narain- 
Girdhari Lal 692 

-s 87 . See Promissory Note 20 

Oaths Act (X of 1873 ), ss. 8, 9 — Agreement 
to abide by oath of opponent, validity of— 
Ordinary oath—Court, whether can go behind 
agreement — Revision. 

An agreement by a defendant in a suit to abide 
by the oath of one of the plaintifis is binding, 
and the fact that the oath to be taken is in the 
ordinary form and is not specifically covered by 
sections 8 and 9 of the Oaths Act does not affect 
its validity. 

Muhammad Aszhar AH Khan v. Munammad 
Itnliaz Ah, A. W N. (1S98) 200, Kcsho Ram v. 
Pearc Lai, 71 lnd. Cas. 761; 21 A. L. J. 209: 

(,923) A. I. R. (A.) 443 . followed. 

I11 a suit 011 a pro-note, the deiendont agreed 
to ab de by the oath of 011c of the plaintiffs, lhc 
required oath was taken and, on the basis o* 
this evidence, the Munsii decreed the suit. 
On appeal the District Judge remanded the case 
for fartner evidence on the .'acts : 

Held, that the District J udge acted illegally 
and with material irregularity in entering into 
evidence on the question of consideration end in 
sett 11« aside the decree of the Mu 11*if. A 
I,a i, tv Sri Lal 

Opium Act (I Of 1878 ), s. 3 —“ Special empower¬ 
ing,'’ what amounts to. Sec Criminal Pro¬ 
cedure Code, 1898, s. 30 958 

Oudh Civil Courts Act (XXXII o! 1871 ), ss. 29 . 30 

See Contract Act, 1872. s. 02 

Oudli Laws Act (XVIII of 1876 ). ss. 14 . 15 -- 

Pre-cmption decree—Extension of time—Pay- 
merit into Court, whether necessary— Benamidar 
of vendee, 1 whether can object— Vendec obtaining 
payment out of Court after date fixed for pay 
merit—Estoppel. 

A Court which has passed a decree for pre- 

emptiou has no jurisdiction to extend the time 
for the payment of the purchase-money fixed 
in the decree, andin order to render the payment 
valid the money should be paid into Court. A 
vendee however, who. by inducing the pre-emptor 
to believe that he would part with the proper y 
on receipt of the purchase-money even after the 
due date, obtains the purchase-money from him 
is estopped from contesting the latter s right 

to execute the decree. , , . . . 

A benamular for the vendee who lias no interest 

in the property has no right to object to the exe¬ 
cution of the decree by the pre-emptor where 
the vendee himself is estopped from objecting. 
0 Shamsher Singh v. Ram Kau, 9 0 . 6 c A. L. 

• 4 2 4 
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-ss 14 , 15 — Pre-emption decree — Failure 

to deposit purchase-money within time—Loss of 
right — Appeal, whether competent. 

Where a pre-emption decree under section 14 
of the Oudh Laws Act directs payment of the 
purchase-money within a specilied time and the 
plaintiff commits a default in making such pay¬ 
ment, the decree becomes void, and under the 
provisions of section 15 of the Act, the right 
of pre-emption is lost. 

Nor can the premptor prefer an appeal there¬ 
after as there is no decree in existence; 0 Imam 
Din Chan v. Abdul Sattar Khan 62 

Oudh Rent Act (XXII of 1886). s. 108 (10)— 

Jurisdiction of Civil and Revenue Courts — 
Suit to recover occupancy holding on basis of 
title, whether cognisable by Civil or Revenue 
Courts. 

Section 108 (ic) of the Oudh Rent Act has 110 
application to a suit for the recovery of an occu¬ 
pancy tenure based on title, where the plaintiff 
has not been in actual occupation or possession 
of the tenure. Such a suit is not, therefore, 
cognizable by a Revenue Court. 

Raghubar Dayal v. Chandan, 10O.C. 23. CJian- 
drika Bakhsh Singh v. Raghunath Kttnwar, 18 lnd. 
Cas. 284; 16 O. C. 105, followed. 

Jagra v. Kalpi, 33 lnd. Cas. 270; 2 O. L. J. 
750, dissented from. 0 Ashiq Ali r. Ghulam 
Sakwak, 9 O. & A, L. R. 62 i 553 

_ S. 108 (16) — Jurisdiction of Civil and 

Revenue Courts—Suit by paUidar to recover 
revenue paid from su6-pattidars. 

A suit by a paitidar to recover from the sub- 
pcUidars the ainouut of land revenue paid by him 
on their account is cognisable by a C«vil Court 
and not by a Revenue Court, as the parties are 
uot co-jharcrs within the meaning of section 108 
clause (16) ’he Oudh Rent Act. 0 Beni 
Madho v. Shamshad AM, 26 O. C. 56; (X923)1 A. 
I. R. ( 0 .) 238 253 

Partition— Record of Rights, preparation of — 
Collector, duty of. 

When partition is made, it is the duty of the 
Collector or Assistant Collector to prepare a 
fresh Record of Rights. 

Dalganjan Singh v. Kalka Singh, 22 A. 1 , 
A W. N. (1899) hi ; 9 lad. Dec. (N. S.) 1035 
(F. B.), followed. A Sit A ram Tewari v. 
Faujdar Rai, 45 A. 490; (1923) A - l > R * 5 J 5 

ulO 


Partnership, dissolution of—Accounts not settled— 

Good* purchased before but received after dissolu¬ 
tion oj partnership Ptojits, whether to be account¬ 
ed for—Contract Act {IX of 1872), s. 263. 
Plaintiff and defendant entered into a partnership 

or carrying on a business, lhe partnership 
vas subsequently dissolved, but all that was 
lone at this dissolution was the chvision of the 
,tock in the shop between the parties. No ac- 
:u uuts were settled on that date. Before the 
lissolution of the partnership orders had been 
ilaced for the purchase of certain goods on behalf 
' the firm and the payment of the price was 
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also made on behalf of the firm; but the goods 
were received after the dissolution of the partner¬ 
ship. The defendant sold those goods. The 
plaintiff filed a suit for settlement of accounts 
and claimed his share of the profits arising out 
of the sale of the said goods: 

Held, that, although the terms of section 263 of 
the Contract Act did not cover the case in its 
entirety, vet on principles of equity the plaintiff was 
entitled to his share of the profits made by the de¬ 
fendant in selling the goods in question. 0 
TANKIPERSHAD V. SoMESHAR PERSHAD, t) O. L 

J. 599; (1923) A.I.R ( 0 .) 23 S 24 

. _— Dissolution—Settlement of accounts 

Subsequent falling in of assets—Method of dis¬ 
posal. ,. , , , 

If a partnership has been disiolved and 

accounts have been wound up and each partner has 
paid what he has to contribute for the debts of 
the partnership and received his share of the 
profits the mutual rights end obligations 
having been thus ail discharged, and then 
some item to the credit of the partnership 
which was either forgotten or treated as valueless 
by reason of the supposed insolvency of the 
debtor or of any other cause. afterwards 
becomes of value and falls in, it ought to be 
divided between the parties in proportion to their 
shares in the original partnership. 

If. on the other hand, no account;; lave been taken 
and there is no contract that the partners have 
squared up. then the proper remedy when smli 
an item fails in is to have the accounts d the 
partnership taken. P C Gopai.a C HETTY v. 

VIJAYARAGIIAVACHARIAR, 45 M 7S \ 3 °if -IV* V 

283; (1922) A. I R.(P. C.U15; (1922) 

386; 16 L. W. 200; 26 c. W. N. 977)43 

i 4 Bom. I,. R. H 97 ; 20 A. L. J. 8m; 36 C. L. J. 

30S 

Patna High Court Rules, Chap. 6-Second 

appeal—Copy ot judgment of J r . lal 

filed within limitation—Appeal, whether bamd 

See Civir. Procedure Code, iyob, s. 122 oov 

Penal Code Act (XLV of 1860), ss. 34 114 302 

—Murder—Several accused—Doubt a * io «? tual f 
murderer—Procedure—Jury Inal—\ erdict oj 
Jury partly accepted ly Magistrate—Reference 
to High Court— Case, whether re-opened— 
Criminal Procedure Code ( .let 1 <>1 i8«ib), s. 3 ° 7 - 
Section 34 o' the lvnal OkIc does not create 
au offence, but merely lays down a rule of lau . 

An accused person cannot be coin cited 
under section H-i Penal Code when no 
charge has been framed against him under that 

^A person was wav aid by two men one of whom 
stabbed him in the net '•'.•ini 
were pursued and one <’ ’\- l ~ 
other escaped. P. was ides.*: 11 
as one of the assailants, in 
statement made by P. M- was a.: 
two men were tried under 

302_^ Penal Code. 

34 


dagger. They 
/.-.I while the 


Penal Code—cor.td. 

was a doubt as to whether P. struck tlic er( ji c t 
blow. The Sessions Judge accepting the v pting 
as to M. acquitted him but as to P while acce 1 & 
that there was a doubt as to whether he struck 
the fatal below, the Judge did not agree that 
there was any doubt as to the two acting in 
furtherance of a common object and holding that 

P was guilty under section 3 °~ -, Indian Penal 

34 

Code, referred the case to the High Court: 

Held, (1) that the Jury having found that there 
was a doubt whether P. struck the blow 
and the Judge having accepted the verdict, 
the High Court could not enter upon the consi¬ 
deration of that question; 

(2) that under the circumstance it was 
doubtful whether section 34 of the Penal Code 
was applicable, and that, instead, P. should be 
tried again under section 302 read with section 
114 of the Code. C Emperor v. Propueea Kumar 
Mazumdar, 50 C. 41; (1923) A. I. R. (C.) 453: 
24 Cr. h. J. 763 267 

-ss. 80 , 304 , 304 A. 325 —Death of child 

caused by accidental blow — Offence. 

Accused was beating a person with his fists 
when the latter's wife with a baby on her shoulder 
interfered. Accused hit at the woman but the 
blow accidentally struck the baby and two days 
later, it died from the effects of the blow; 

Held, (1) that, although the child was hit by 
accident the accused’s act was not covered by 
the exception contained in section 80 of the Penal 
Code, inasmuch as he was not at the time, doing 
a lawful act in a lawful manner by lawtul means; 

(2) that the accused s act being in its nature 
criminal was not covered by the provisions of 
section 304A of the Penal Code ; 

(3) that when wanting to hit the woman the 
accused did not intend or knew himself to be 
likely to cause death and that he could not, there¬ 
fore, be convicted under section 304 of the Penal 
Code; 

(4) that the accused had committed hurt 
011 the infant under circumstances of sufficient 
aggravation to bring the offence within the defini¬ 
tion of grevious hurt. 

Empress v. Sahai Rae, 3 C. 623; 2 C. h. R. 
304; 1 Ind. Dec. (n. s.) 980, relied on. 0 

Jagesiiarv Emperor, 9 O. & A. 1 ,. R. 203; 
24 Cr. 1 ,. J. 789 533 

____. s. 84 — Unsoundness of mind—Prior 

and subsequent conduit of accused. 

In order to bring a case within the purview 
of section 8 | of the Penal Code, the accused must 
satisfy the Court that liis unsoundness of mind 
is of such a nature and degree that by reason there¬ 
of he is incapable of knowing the nature of the 
act or of knowing that lie is doing what is cither 
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to be derived from the prior and subsequent con¬ 
duct of the prisoner as to the state of his mind 
at the time of the commission of the offence. 
0 Biiagwat 1 Prasad v. Emperor, 9 O. & a. L. 

R. 850; 24 Cr. E J. 74 r 09 

s. 97 —Private defence of proprety — 
Possession, re-taking of. 

The fact that a person has title to a plot of 
land, does not give him the right to forcibly eject 
a trespasser in peaceful possession of the same. 
His remedy is to eject him by civil process. 

The right of private defence of property does 
not cover a case of taking or re-taking possession 
by means of criminal force or show of criminal 
force. Pat Jasuram •iarw'aki v. Emperor, 24 
Cr. I, J. 745; 2 p. 1,. R. 14 cr. 73 


•-s. 124 A— Sedition—Construction of speech 

—Duty of Court. 

In order to decide whether or not a speech 
constitutes an attempt to excite hatred, contempt 
or disaffection, it should be viewed from the stand¬ 
point of the type of persons to whom it is pri¬ 
marily addressed. On the one hand, their limi¬ 
tations, it any, must be taken into account; on 
the other, the fact that the words may convey 
to them a literal meaning must not be lost sight 
of. The time and the place are also factors which 
should be considered. The Court ought not to 
look to a sentence or an isolated expression but 
should take the speech as a whole and give due 
weight to every part of it and undue weight to 
none, and give it a full, free aud generous 
consideration R U Damadaya v. Emperor, i R. 
211; (1923) A. 1. R. (R.) 212; 24 Cr. E. J. 842 954 


ss. 141 , 149 , 307 — Criminal Proccdio 
Code {Act V of 189S), s. 557 —(Jnlawfi 
assembly — Common object— Charge —“ Harass 
tn i Hindus ", whether sufficiently clear—h 
regularity — failure of justice. 

Wile re the cutnuioii object i c regard t'j offence 
under sections 149 and 307 of the Peis 
Cole was slated in the charge to be ‘‘harassin 
Hindus ” an i in the prosecution thereof Hindu 
were attacked with guus and swords: 

Held, (i) that the language of the charge wa 
sufficient lo satisfy the requirements of so; 
tic.11 141 01 the Penal Code and to give the accuse 
persons a sufficiently clear idea of the chug 
against them ; 

(2) that the haul of h.irnsseis b°ing a ran* 
with -words and guns each of them m.iv h 
credited with the knowledge that mur.L 
was likely to be committed m the course cl hai^s* 
iug. 

Referred Trial No. 88 of 1922, not folbwcj. 
Where the language ci a charge is a’.icg-d t 
bed tective.it isthedutyof the Appellate Com 
to dctei nu-.e wlicth. r there is anv trror o n - SM~ 
orinegularjtyin the charge which basin factoco 
Moned a failure of justice within the meaning < 
section 537, Ciiminal Procedure Code. 

lhe phrase “ harassing " implies iuflictionc 
injury on per on and property. 

Per Odgers, J In a <ese of unlawful assembl 
it is accessary that the accused should hav 


Penal Code—contd. ; 

reasonably distinct notice of the common object 
imputed to them and of the manner in which that 
common object is to be brought within the langu¬ 
age of section 141 of the Penal Code. M 
Parakuzhiyie, Ayamad v. Emperor, 18 L. W. 350; 
24 Cr. L J. 852 1044 

-ss. 148 , 302 — Concerted attack by several 

persons armed with lathis— Death of victim, 
liability of attackers. 

Where five persons joined in beating an elderly 
person and beat him so mercilessly with laths 
that hisskull was fractured and eleven ribs were 
broken, and as a result of injuries he died two 
days afterwards: 

Held, that all the assailants were guilty of 
murder aud that it was immaterial by whose lathi 
the fatal injury was inflicted. 

Emperor v. Ram Newas, 21 Ind. Cas. 663; 
35 A. 506; 11 A. L. J.So4;i4 Cr. E. J. 615, Hanuman 
v. Emperor, 21 Ind. Cas. 1005; 35 A. 560; II 

A. E. J .926; 14 Cr. E. J . 685, Emperor v. Gulab, 
47 Ind Cas. 805; 40 A. 6S6; 16 A. E.J. 731; 19 
Cr. E. J. 953 and Sipahi Singh v. Emperor, 71 
Ind. Cas. 234; 20 A. E. J. 900; (1923) A. 1 . R. (A.) 
88; 24 Cr. E. J.106; 45 A. 130, followed. 

Emperor v. Bhota Singh, 29 A. 282; A. W. N. 
(1907) 5 E 4 A. E.J. 207; 5 Cr. E. J.i 3 °» Chandan 

Singh v. Emperor, 43 Ind. Cas. 438; 40 A. 103; 

10 A. E. J. II; 19 Cr. E. J. 150 and Dhian Singh 
v. Emperor, 14 Ind. Cas. 649; 9 A. E. J. 

180; 13 Cr. E. J. 265, dissented from. A Umed 
v. Emperor, 24 Cr. E. J. 826 858 

-ss. 149 , 326 — Acquittal on charge under 

s. 326 read with s. 149— Accused separately 
tried under s. 326— Conviction, whether legal. 

Petitioners with nine ethers were charged with 
an offence under section 326, read with section 149, 
of the Penal Code, and acquitted, but the peti¬ 
tioners on being separately charged under section 
326 were convicted and the conviction was up¬ 
held by the Sessions Judge. They applied to 
the High Court in revision: 

Held, that although in the previous case the 
petitioners were acquitted owing to the fact that 
the elements constituting a riot had not been 
established, nevertheless, inasmuch as they had by 
using cutting weapons caused grievous hurt in 
circumstances to which the right of private 
defence of property did not extend, they were 
rightly convicted in this case. 

Patali Singh v. Emperor, 47 Ind. Cas. 73* 
(1918) Pat. 28S; 5 P. E. W. 157; 19 Cr. L. J. 877, 
distinguished. Pat Riti.ai, Singh v. Emperor, 
24 Cr. E. J. Sr3 7 * 7 

-s. 173 —Refusal tc tcceivc summons — 

Offence.. _ 

A refusal to receive a summons is not an offence 
under secition 173 of the Penal Code. What seems 
to be required under the section is some act of 
opposition offered to the officer serving the 
process. w . 

Omen v. Punnamalai Kadan 5 M. 1991 1 ^ c,r 
80; 6 Ind. Jur. 410, 2 Ind. Dec. (N. S) 139 ' 
Zap ant is v. Emperor, | 57 Ind. Cas. 92 $j 3 
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U. B. R. (1920) 202; 21 Cr. L. J. 688, followed. 
R U Thudamawara v. Emperor, i R. 49: 2 Bur. 

L. J. 22; (1923) A.I. R. (R.) 14 6 ; 2 4 Cr - L - J- 737 

05 

g. 193— Criminal Procedure Code ( Act V 


of 1898), s 195— Evidence Act (I of 1872), s. 91 
—Civil Procedure Code ( Act V of 1908), s. 115, 

0 . XVIII, ns. a XXVI, r. i 7 —Oudh 
Lam Act (XVIII of 1876), s. 19—Evidence 
given before Commissioner—Deposition not read 
over to witness — Perjury—Sanction to prosecute 
whether can be granted — Deposition, whether can 
be proved—Revision—Costs whether can be allo w- 

The provisions of O. XVIII, r. 5 of the Civil 
Procedure Code are not applicable to Oudh, where 
corresponding provisions arc contained in section 19 

of the Oudh Laws Act. 

The effect of r. 17 of O. XXVI of the Civil Pro¬ 
cedure Code is that the provisions of the Code as 
in force in Oudh shall apply to witnesses examined 
on Commission equally with witnesses examine 

in Court. . . , . 

Section 19 of the Oudh Laws Act does not 
require that a deposition shall be read over to the 
witness, and the same rule applies to witnesses 

examined on Commission. 

A sanction for prosecution, therefore, *or perjury 
granted in respect of a false statement made 
before a Commissioner appointed by a Court 
in Oudh, is not invalid merely because the state¬ 
ment in respect of which it is granted was not 

read over to the witness. . 

Where a Commission is addressed to a private 
person, he is the delegate of the Court issuing 
the Commission and acts under the authorit 
of that Court and must adopt the procedure 01 

th A Court in Oudh issued a Commissioner to a 
private person for the examination of witnesses 
n Behar. The Commissioner examined the % • 
nesses in accordance with the procedure laid 
d >wn in section 19 of the Oudh Law* Act and tl. _ 
depositions of the witnesses were not read o 

' field *that the procedure adopted by the Com¬ 
missioner was perfectly legal 

Obiter :—A deposition which is not. read^ over 
to a witness does not become inadmissible ui 
evidence owing to that defect. eetion { 

Evidence Act, even if it covers a ^epo-.t.on n . 
excludes oral evidence of its loutent. 
not make the document it= If maumisM > 
prevent its being otherwise pr-vc‘1. 

In re NaHun On nehuh. 5 " 

0S7; a2 M. 56i; 36 M. I- j- 2-10.9 I- W. .><>• 
f 1919) M. \V. N. 18 v. 25 M. L - 

(. -570, dissented from. , , . 

Elahi Daksha Ka:i v. Emfnn, .13 Iu ' 1 - 
2 cS; 45 C. 825; 22 C. W. N. om; -7 L. 1. .! • 3 , / • 

19 Cr. L. J. 49 s . relied 011. , . 

Where sanction for prosecuti-m b - ‘ , p 1 ' * 

or reiused by a Civil Court and tr.e- Hig » ‘ 

is moved in revision, tl'.e apphenri-'u * 
section ns of the Civil Pi on..lure c.- 1 -. a 
the High Court can, in disposing ui the app:u i- 


Penal Code—contd; 

tion, allow costs to the successful party as in any 
other civil revision. 

Musaji v. Mohammed Wadayalullah Khan, 
6 O. C. 216, followed. 0 Prroza Jan v. Amir 

Am. 9 O. L. J. 59319 O. & A. L. R. 103; 
(1923) A. I. R. (O.) 119; 24 Cr. L. J. 781 446 

s. 225 B —Offering resistance or obstme 


tion to lawful apprehension, what constitutes — 
Absconding, whether resistance or obstruction. 

In order to justify the conviction of a 
person under section 22 5B of the Penal Code, 
for the offence of intentionally offering resistance 
or illegal obstruction to the lawful apprehension 
of himself, something more than mere absconding 
is required; there must be an overt act of resistance 
or obstruction; some active opposition by show 
of force. R Emperor v. Annayvdix, i R. 21*; 
2 Bur. L- J. 246; (1923) A. I. R. (R.) 

Cr. L. J. 848 

_s. 228 —Threatening witness in Court — 


2311 2-1 

960 


An accused person who, during the hearing of 
a case, makes an impertinent threat to a witness 
in the box commits an offence under section 22S 
of the Penal Code. A Awu v. Emperor. 21 A. 
L- J- 72; (1923) A. I. R. (A.) 193: 15 A. 272: 

24 Cr L. J- 756 2P0 

_ g# 300 ( 4 ), Ill: (c) — Quarrel and exchange 


of abuse—Death caused by single lathi 'blow- 
intention—Knowledge that death would ensue— 
Offence. 

If person, owing to a cjuarre* and exchange 
of abuse and without intending to kill, causes 
the death of another by delivering a single lathi 
blow on his head, he must be taken to have known 
when striking the blow that his art was so immi¬ 
nently dangerous that it must in all probability 
cause death; and if he does the act without 
anv excuse W- i--. guilty of murder and his case 
comes under section 300. clause (4) Illustration (c) 

of the Penal Code. A Emperor ». Umrao, 21 
A. L J. 316; ( 1923 } A I R. A.) 355: 2 4 Cr - 


1 . 75 3 


257 


ss 


_ 300 Excep. I. 302 . 304 — Grave and 

sudden provocation— Allocation between husband 
and wife—Aiu e of husband bv ivi f e — Culpable 
homicul* n tavion> Kc Ij murdci. 

Decease 1 was in the habit of going away from 
ror husband’s house though she was not ill-ircatc l 
there One dav the husband, on having heard 
that she was running away from the house, lollow- 
v .\ ] u . r to a grove and tried to persuade her to 
accompany him back home but she refused and 
•MW him foul abuse. He thereupon struck her 
with a choplxr which lie happened to carry at 
the time, but which he had not taken with him 
with tin-intention <>! hitting her. and caused her 

death : f 

Held that, in view ol the oivunistanccfc. (•! an 

Indian household, where the wife is expected to 

obey and respect her hud-aii 1 the conduct <*! the 

wife amounted to grave and Midden pro .ocaIt0:1 

within the meaning ot Exception 11 -* section 3co 

the Penal Code, and as the accused had not tarried 
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the chopper with an nten^ to hit hut merely 
accidentally, the case was one of culpable homicide 
hot amounting to murder under section 304 of the 
Penal Code. 0 Mahadeo . Emperor, 9 O. L. 
J- 597 ; 9 0 . & A. E. R. 60 (1923) A. I. R. (O ) 
112; 24 Cr. E. J. 80S 712 

—7-ss 307 , 352 — Attempt to commit murder, 

what constitutes — Presenting unloaded gun and 
buying trigger — Offence . 

The act which is punishable under section 307 
of the Penal Code must be an act which is itself 
capable of causing death. 

Jiwan Das v. King- Emperor, 30 P. R. 1904 Cr.; 
1 Cr. L. J. 1078, relied on. 

A person can be convicted under section 307 
of the Penal Code only if he has done the 
last proximate act necessary to constitute 
the completed offence of murder and the comple¬ 
tion of the offence is only prevented by seme 
cause independent of his volition. 

Queen-Empress v. Niddha, 14 A. 38; A. W. N. 
(1891) 176; 7 Ind. Dec. (n. s.) 397. reiied on. 

Accused Jev tiled a gun at the complainant 
and pulled the trigger, but the gun being unloaded, 
there was no report or discharge: 

Held, that the accused :ould not be convicted 
of an offence under section 307 of the Penal Code 
inasmuch as his act cou:d not -per se possibly cause 
death and that he was only guilty o l an assuult 
under section 352 of the Code. R Nga Waik v. 
Emperor, i R. 209; 2 Bur. I,. J. 76; (1923; A. I. 
R. (R.) 251; 24 Cr. L. J.850 1042 

-ss. 341 , 447 , 504 —Wrongful restraint and 

insult in Court compound—Criminal trespass, 
conviction for, whether justified — Intent, neces¬ 
sary. 

Accused was convicted of offences under sec¬ 
tions 341,447 and 504 of the Penal Code for having 
wrongfully restrained and abused a person in a 
Court compound in order to prevent him from 
bidding at an auction; 

Held, (1) that the convictions under sections 
341 and 504 were justified; 

(2) that having regard to the facts:— 

{<2) that the Court compound was open to 
the public; 

(i) that there was no suggestion that the 
accused entered the compound with the 
intention of intimidating, insulting or 
annoying tne Magistrate, assuming that 
the latter was the person in possession; 

( c) that there was no complaint of trespass 
by the Magistrate; 

the conviction under section 447 of the Code 
was not justified. 

Chandi Per shad v. Evans, 22 C. 123; 11 Ind. 
Dec. (N. s.) S}, relied on. M hire Avadayappa 
Mudauak. is E- W. 181; 24 Cr. E. J. 824; (102 } ) 
A I. R. (M.) 40 853 

—-ss. 349 . 350 — Criminal force, offence 

attended by — Criminal Procedure Code ( Act 
V of 1898), s. 522. 

Where a person is obliged to run away by reason 
of some others rushing at him with sticks and 
lathis, and using threats towards him, the 
act of the latter amounts to a resort to crimi¬ 


nal force as defined in sections 349 and 350 
of the Penal Code, and if by such act the person 
attacked is deprived of property, an order under 
section 522, Criminal Procedure Code, restoring 
the property to him is justified. A Ashiq 
H usain Khan v. Emperor, 45 A. 25; (1923) A. I. 
R - (A.) 333 ; 24 Cr. E. J. 857 1049 
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V of 1898), s. 179 —Criminal breach of trust 
—Place of trial of offence^-Loss to beneficiary, 
whether " consequence" of offence. 

For the application of section 179 of the Crimi¬ 
nal Procedure Code it is essential that the offence 
should depend on the act done and on the conse¬ 
quence which has ensued. 

Simhachalam v. Rati Kanta Laha, 41 Ind. Cas. 
138; 44 C. 912; 21 C. W. N. 573; 25 C. E. J. 451; 
18 Cr. E. J. 762, followed. 

The loss caused to a person by an act of mis- 
appropriation of his property by another is not 
an essential ingredient of 1heoffcr.ee cf crimi¬ 
nal misappropriation. The rffrnct is ccmpletc if 
the conversion is dene with the intor.lien cf 
causing wrongful gain to the offerd<r imspelhc 
of any loss which may ensue to ary other person. 
The offence does not depend on the conseqrerce 
which has ensued but only on the act which 
has been done. 


In re Rambilas, 26 Ind Cas. 136; 38 M. 639; 
iC M. E. T.505; (1914) M. W. N. 894; 29 M. E. J. 
I 73 ! L. J. 68S, George Langridge v. 

Grace Atkins, 17 Ind. Cas. 792; 35 A. 29; 10 
A. E. J. 43T; 13 Cr. I.. J. 856; Simhachalam v. 
Rati Kanta Laha, 41 Ind. Cas. 138; 44 C. 912; 21 
C.W. N. 573; 25 C. E. J. 451; 18 Cr. E. J. 762, 
followed. 

Therefore, a person cannot prosecute another 
for criminal misappropriation of his property 
under section 179 of the Criminal Procedure Code 
at the place of his own residence on the ground 
that, as a consequence of the act of the accused, 
wrongful loss was caused to him at that place. 

R Ahmed Ibrahim v. A. A. Canny, i R. 56:2 
Bur. L. J. 40; (1923) A. I. R. (R ) 209; 24 Cr. L, 

J-. 7 - 1 6 74 

- S. 411 —Receiving stolen property — Prop¬ 
erly found in shed in joint possession of 
several persons and in charge of servant — Pre¬ 
sumption. 

Some stolen articles were recovered from a 
cattle-shed which belonged to three brothers, 
of whom accused was the youngest, and which 
was in the immediate charge of a servant. Ac¬ 
cused lived at a place three miles distant from 
the shed and visited it occasionally: 

Held, that, under the circumstances, it could 
not be said that the stolen articles were recovered 
from the possession of the accused and he 
could not be convicted of an offence under sec¬ 
tion 411 of the Penal Code. L Ganeshi Lae 
v. Emperor, 4 E. L- J. 48;; 24 tr. L. J 767 271 

-ss. 415 , 417 — Cheating— Loss, likelihood 

°f- 

The petitioner, a Book-maker of the Cal- utta 
Royal Turf Club allowed the opposite party 
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to take bets on credit. In respect of debts 
due to the petitioner on account oi 
bets the opposite party gave the petitioner 
a cheque and the petitioner, relying on the 
assurance of the opposite party that there 
would be no difficulty in getting the cheque cashed 
allowed him to take further bets on credP and 
the opposite party became furteher indebted to 
the petitioner. Thereafter, the petitioner pre¬ 
sented the cheque for payment and it was dis¬ 
honoured. Then he applied to the Magistrate for 
process under section 41 J. Indian Penal Code : 

Held, that it could not be said that the ait which 
the petitioner was induced to do by reason of the 
deception caused or was likely to cause loss 
or damage to him as it did not follow that had 
the petitioner refused to take bets on credit, 
the opposite party would have made the same 
wagers in cash, and that, therefore, the case did 
not come within the four corners of section 415. 
of the Penal Code. C H K. BhEdwar v. C. 
S. R. Rao, 27 C. W. N. 910; 24 Cr. L. J. 74 s ”0 

_ s . 430— Obstruction of channel by pulling 

up dam or raising existing one Preventing 

cutting down of bund — Offence. 

Where a supply channel is filled up or is ob- 
streuted by putting up a dam or by raising a dam 
already existing, there is a change made in the 
channel which diminishes its value 01 utility, 
and which if done with the intention to cause, 
or with knowledge that it is likely to cause, wrong¬ 
ful loss to any person would constitute the offence 
of mischief. If the act so done causes a diminution 
of the supply of water an offence is committed 
under section 430 of the Penal Code 

Preventing a person from cutting downaW 
does not constitute the offence of mischief. M 
DEENABANDHU RaJAGURU V. VISHWARASARAYI 

IvACHANNA Dora, (19*3) M. W. N. 6341*4 cr Iv 

J.830 . 

_ g _ 447 — Criminal trespass — Ingredients 

of offence—Property not in Hie possession of 
complainant. 

In order to establish an offence under sect on 
447 of the Penal Code, it must be shown that the 
trespass was committed on Pfopcrty wluch be- 
longed to the complainant, and tha- the inten¬ 
tion of the accused was to commit an offence, or to 
intimidate, insult or enuoy an> person 

Chandi Petshad v. Evans. 22 C. i 2 > u Ind * 
Decf fx. s.) 83, followed. L Bishkn fcwcii v 

Emi'KROR, 24 Cr. i.. J. 79 ° 

Pleadings — Appeal, second—Adverse possession, 
finding of—-Finding «J fact •: r law. 

A finding on the question of adverse possession 
is not a finding on a question oi tact, but a legal 
inference drawn from the facts found and us 
correctness may be challenged in second appeal. 
N Muxga v. Lachmiprasad, b L. J. 7 °: ( 1 9 
A. I. R. iN.) C5 

-- Appeal .second — Question of applicability 

of s. 41, Transfer oj Pioperiy Act Ques¬ 
tion of fact or law. 

The question whether to a set of facts section 
41 of the Transfer of Property Act applies or 


Pleadings —contd. 

not is a question cf law and not of fact, and 
can be raised in second appeal. 

Khwaja Muhammad Khan v. Muhammad 
Ibrahim, 26 A. 490; A. W. N. (1904) 99 , followed. 

Jamna Das v. Uma Shanker, 25 In 1. Cas. 
13b; 36 A. 308: 12 A. I,. J. 411, distinguished. A 
Mul Raj v. Faze Imam. 21 A . It . J- 4 2 4 J 45 A. 
520; (1923) A. J. R. (A) 583 307 

- Construction of document dealing with 

origin of holding— Question , of fact — Appeal , 
when permissible. 

A document relating to the origin of a par - 
ticular holding is not to be treated as involving 
issues of law merely because it has to be con¬ 
strued The matter involved is a question of 
fact, and, unless it can be shown that the 
lower Court has misdirected itself in point 
of law in dealing with the question there is no 
ground for appeal ng from its decision, and the 
Appellate Court is not entitled to criticise the 
merits or otherwise of the conclusion of fact. 
PC Midnapur Zemindary Co., Ltd., v. Uma 
Char an Mandae, -.1 A. L. J 723; (1923) A. I. R. 
(P. ., 187; 4 P. L. T. 627; 33 M L. T. 291; (1923) 

M. W. N. 832; 45 M.L. J.663; 25 Bom. L,. R. 1287 

482 

-- Declaratory suit—Alternative prayer for 

joint possession — Plaintiff, whether can claim 
joint possession as additional relief in appeal. 

In a village owned by a number of co-sharers, 
some of the co-sharers granted perpetual leases to 
the defendants. Other co-sharers sued for a decla¬ 
ration that these leases were improper, null and 
void and unenforceable. They added an alter* 
native prayer for a decree for joint possession 
with the other co-sharer-defendants. The Trial 
Court granted the declaration asked for. In 
appeal, the plaintiffs prayed for joint possession 
by ejectment of the lessee-defendants, not l y 
way of an alternative relief, but in addition to 
the declaration already granted, alleging that 
that their prayer for a simple declaration alone 
was barred by section 42 of the Specific Relief 
Act: 

Held, that the prayer for ejectment could not 
be granted under the circumstances, as it had 
been preferred in the plaint only as an alter¬ 
native in the event of tile Court s holding that 
a mere suit for declaration did not lie. A isarjo 
Kuar V Lx AIT 381 

- Suit against Railway Company for com¬ 
pensation for non-delivery of goods — Risk-Note 
— Failure to plead loss in written statement — 
Presumption — Loss, 'whether can be proved dur¬ 
ing Inal—-Evidence Act (I of 1872), ss. 103, 
10O, ii.j. 

If a Railway Company wishes to escape the 
ordinary liability of a bailee, it should expressly 
plead the execution of a Bisk-Note and the loss 
of goods. 

Plaintiff sued a Rail way Company for com¬ 
pensation lor mm delivery of a bale of cotton 
consigned to him ih ough the defendant Com¬ 
panies. The Company filed a written state- 
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mentbut there was no assertion or suggestion 
that the bale of cotton had been lost or destroyed. 
During trial the Company offered to produce 
evidence to show that the goods had been lost; 

Held, (1) that such evidence could not be ad¬ 
mitted; 

(2) that a presumption could legally be raised 
that the goods were still in the possession of the 
Railway Company and that the plaintiff’s case 
rested upon this presumption ; 

(}) that the defendant Company not having 
pleaded loss or special agreement was liable to 
compensate the plaintiff for the loss he had 
suffered. 

Great Indian Peninsular Pailway Comm 
party v. Messrs. Jitan Ram-Nirmal Ram, 72 Ind. 
Cas. 440; 4 T - 1 7 V> (1923) Pat. S2 ; 1 P. 

L. R- 169; (i 9 2 3 ) A. I. R (l’at.) 285; 2 Pat. 442, 
distinguished. 

Smith Limited x. Great Western Railway Com¬ 
pany, (1922) : A. C. 178; 91 L. J. K. B. 423 ; 27 
Com. Cas. 247; 38 T. L. R 359 . followed. 

If a conclusion of fact is arrived at by con¬ 
struction of law, the conclusion must involve 
a question of law. Pat East Indian Railway 
Company v. Sukiideo Das Gobardhan, 4 P. L. 
T. 443; (<924) A. I. R. (Pat.) 25 431 

Pleadings and practice— Court, whether can make 

new case for parties. 

An Appellate Court is not competent to set up 
a case which does not arise out of the pleadings 
of the parties. 0 Ragiio Persiiad v. Secretary 
of State for India, 9 O.L. J. 629; (1923) A I. 
R. (O.) 114 369 

Practice— Criminal trial—Previous litigation— 

Enmity—Prosecution evidence—Immaterial dis¬ 
crepancies or improbabilities—Failure to call 

all prosecution witnesses — Inference. 

The fact that the accused have been generally 
the complainants or plaintiffs in some previous 
criminal and other proceedings started against 
the complainants would not justify the Magistrate 
to consider that the complainants had reasons of 
enmity against the accused and not vice versa. 
The bitterness engendered by litigation,especially 
criminal litigation, is a mutual bitterness and 
the prosecuting or successful party is likely to 
feel just.as embittered against the prosecuted or 
unsuccessful party as vice versa. 

• t is not permissible to reject the prosecution 
evidence owing to immaterial discrepancies or 
improbabilities, unless some alternative exp ana • 
iKu; 0 : the facts of the case is forthcoming. 

There must be sonic limit to the number of 
w.t nesses which a Court is asked to hear, and 
::o argument favourable to the accused can be 
based on the fact that one or two witnesses, 
out of a large number, have not been called by 
the prosecution. 0 Emperor©. Narotam, 10 (J. 

J . J. GS; (1925) A. I. R. V 0 .) 217; 24 Cr. E- J. 77 ° 
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Pre-emption— cont d. 

The Arazidars of village Dudhi in the parganes 
of Sidhua Jobna in the Parauna Tahsil of the 
Gorakhpur District are not co-sharers and have 
no community of interest or responsibility with 
the proprietary body and consequently have no 
right of pre-emption. A Surwan Prasad v. 
Basdeo Narain Singh, 21 A.Io J. 65; (1923) A. 
I. R. (A.) 129: 45 A. 237 124 

Decree, form of — Equities of case —• 


Pre-emption—Ara2idars of ullage Dudhi . 
J ur District, rights of 


Gorahh- 


Vendee paying off encumbrances — Pre-tmptor, 
whether liable to pay—Merger—Sale in favour 
of mortgagee — Mortgage, whether extinguished. 

A pre-emption decree may be moulded in 
accordance with the justice of the case. 

Hazari Lai v. Ram Narain, 27 Ind. Cas. 420; 
17 0 . C. 379, followed. 

The general principle is that a plaintiff suing 
for possession will not obtain an unconditional 
decree in eases where the party in possession has 
satisfied an encumbrance subsisting upon the 
estate at the time he came into possession. 

Where, therefore, property subject to the right 
of pre-emption is sold and after thesale, the vendee 
pays off encumbrances on that property, the 
pre-emptor will have to pay not only the purchase 
money, but also the amount paid by the vendee 
on account of the encumbrances. 

Moutvie MohamcdShamsool Hoodax. Shcwuk:'am t 
2 I. A. 7: 22 W. R. 4°9; 4 B - R - 226: 3 Sar. 
P. C. J. 400 (I 5 C.), followed. 

In a case where the ownership of mortgaged 
pro pert v comes into the hands of the mortgagee 
and the latW wishes to hold up his mortgage 
as a shield against some person who is entitled 
to a decree for possession of the property, the 
question is whether the mortgagee kept the mort¬ 
gage alive at the time when he came into posses¬ 
sion of the equity of redemption or whether 
he allowed it to become extinguished. Ordinarily, 
where the Court finds that it was to the interest 
of the mortgagee to keep the mortgage alive, it 
may assume that he intended to ktep it alive. 

Gokaldas Gopaldas v. Puranmal Premsukhdas, 
10 C. 1035; 11 I. A. 126; 8 Ind. Jur. 396; 4 Sar. P. 
C. J. 543; 5 Ind- Dec. (N. S.) 692 (P. C ), followed. 

Where, however, a mortgagee became the owner 
of the mortgaged property under a decree for 
specific preformance of an agreement to sell and 
the Court that passed the decree decided that 
the true construction of the agreement between 
the parties was that the mortgage should be 
extinguished, and the sale-deed drawn up under 
the decree contained no proviso that the mort¬ 
gage was to be kept alive; in a suit for pre-emp- 

U °Held that it could not be presumed that the 
intention of the mortgagee was to keep the mort¬ 
gage alive as a shield against a possible pre-emptor. 

Bindeshuri Singh v. Pandtt Sahat, 10 
O. C. 49. distinguished. 0 Balded wINGii v. 
Deputy Commissioner. Kheri,,10 O L. J.it*. 

9 O. & A. h. R. 587; (1924) A. I. R. (O.) 1 503 

_ Enierv in wajib-ul-arz— Presumption- 

Village owned by single proprietor—Pre¬ 
sumption, whether rebutted. 
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Pre-emption—contd. 

An entry in a wajib-ul-arz about the existence 
of a custom of pre-emption in a village is n 
rebutted bv the mere tact that forty years or so 
before the time of the entry, the village wasj owned 
bv a single person, for it is quite possible that the 
custom might have grown up during that ‘"terva 
Kulsumunnisa v. Kkaslat ^ 

__ Exercise of right, mode of—Conveyance 

by vendee in favour of pre-emptor, effect of- 
Arbitration, reference ^.whether defeats nval 
pre-emptor—Civil Procedure Code ( Act oj 

1908), Sch. II. para. 20. 

A nre-emptor who purchases the property sold, 
prWately Trom the vendee not only asserts Ins 
P * • y.4. Lnt asserts it in so efficacious 

r<orm P as V to entitled to have the bargain 

secured to him against every one not having a 

SU But 0 L r ord«°\rr«t m bim”e>f this Potion a 

hm.'tetTon 1 either he° must institute a suit foTpr£ 

sS^Ssta; rssrsss: ss 
irSm-vas* “ ssr 

limitation. 

A pre-emptor who refers his claim to arbitra¬ 
tion out of Court and then : f\ n “W }"' civil 
• under parcigtapli 20 of Schedule II , 

Procedure Code for filing the award made y c 
arbitrator must be deemed to be cnforciu-, I i 
claim by suit and unless the application under 
paragraph 20 is made within the limitation pro¬ 
ved for a suit for limitation, it will be no answer 

to a claim fox pre-emption by a rival pre ei | 

0 SllKO DUXT V. BISHUNNAT 1 I SlNCH, 9 u 
546; (1923) A. I. R. (fd-i 9 1 

_ Muhammadan Law of pre-emption, adop- 

tion of, by Hindus— Principle, whether can 
be extended—Burden oj prooj. 

There should be no extension 

madan Law of pre emption among Hindi., txvom 

the limits established by proof oi custom. 

Where it has been proved that the Mul.ammadan 
Law of pre-emption has been adopted b> Hindus 
with respect for house properly, »t can no - 
presumed that the right <f pr.-cmptmu extends 

to other kinds of property also and the• biir- u 
is p " 

Allowed/ ARamCuan.'. Km.vnnv,. i^xcxui 
Ram Puri, 21 A L..l. 3^;<'5 A. y>K 

I. R. (A.) 5 U 

- Three successive .mb's between same 

parties—Decrees in tw-> sun : — insmi si. oj 
third for default —Defendant be. a.. •*?.,' co-±narei 
Dismissal, whether >tas r»ir Directive *//“•• 
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Pre-emption— concld. 

Plaintiff wanted to pre-empt a sale, but before the 
institution of his suit, the vendor made another 

saleof anothershare in the same village in favour 

of the same vexrdee. Subsequent to the suit, the 
vendee made a gift of the shares sold to him 
under the two deeds to the defendant. After this 
transfer a second suit to pre-empt the second sale 
was instituted. Subsequently, the original vender 
executed a heed purporting to be ^ deed of gift 
in favour of the same defendant. The plaintiff 
filed a third suit to pre-empt this transfer. Ihe 
Court of first instance dismissed all the three 
suits. On appeal, the first two suits were decreed 
and the third ,w.s remanded, but was ultimately 
dismissed for default The defendant appealed 
to the High Court and urged that, on the dis¬ 
missal of the third suit, he had become a co-sharer 
by virtue of the gift and that the dismissal must 

be given a retrospective effect : ' 

H-ld ihat the claim for pre-emption could not 
be defeated by virtue of the dismissal of the third 
suit which took place long after the date of 

decree cf the First Court. 

Behari Lai v. Mohan Singh, 55 lud. Cas. 71; 
iS A. I,. J. 220; 2 U. P. L. R. (A..) 48; 42 A, 268, 

distinguished. . .. 

Sabina Bibi v. Amiran, :o A. 472, A. W. N. 
/.ogex j ^ ind. Jur. 114; 6 Ind. Doc. (n, s.y 
- T -° relied on. A Rauhika Raman Bihari Jl 
Mahara J v Boy r a Sin am Sundar Lal, 21 A. L. 
J. 518. (1923) A. 1 . K. (A.) 526; 45 A. 561 382 

_ Time fixed for payment — Appeal — 

Appellate Court, power of, to extend time. 

A if Appellate Court has power to extend the 
t me fixed by the Trial Court for payment of the 
pre-emptive price in a decree for pre-emption. 

Kodai Singh v. Jaisri Singh 13 A. 
j 89• 7 Ind. L’cc. (N. s.) n> (F. B.) and 
Kh hr shed -un -nissa v. Alim-un-mssa, 17 Ind. 
Cas. S68. 10 A. L. ,f. 421, followed. A Gikdiiaui 
Singh v. Bhuiwl Singii, .p A. 450; (19-3) x. 
R. (A.) 51O 745 


Prescription— Pu blic, uhelher ran prescribe— 

Easements and profits a prendre, acquisition cj 

—Dedication—Proof—Easements Act ( 1 ' of 

188j), 5 . 2 (b). 

The public cannot prescribe for ownership. 

The principle applicable to prescription by the 
public is the same as that recognise <1 in comic tu n 
with prescriptions for easements or fits v prendre. 

As regards proscription of this kind the thing to 
be* established is dedication not user. What 
van be proved is that the public has acquired 
ail easement or a profits a pendrr. by a grant, or 
dedication, actual, if direct evidence of one is 
av.liable, or to l»e presumed, in case such evi- 
!h iice is not available, and in the latter alternative 
evidence of enjovnu nt will 1 >e relevant and may go 
f ;ir towards supporting the inference that a grant 
,,v d dilation, which is lost, at some time na* 

made. 

Smith v. Andrews, (1891) 2 Ch. 1 ). <>78: 0 5 
1, T. 173: Alt >} nev-Gencrai v. hshar l.iu Unm 
Co ltd.. (iy»»i) 2 Ch. 1 >. 047; 70 b. J. Ch. 80S: 
03 I,. T. .,14; 5 'j W. R. 22; 00 J. I’. 71 and. 
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Lutchmeeput Singh v. Sadaulla Nushyo, 9 C. 698; 
12 C. L. R. 383; 5 Shome L. R. 27; 4 Ind. Dec. 
(N. s.) 1115, relied on. „ 

The dedication must, however, be to the 
public at large, and not to any section of it. 

Poole v. Huskinson, (1843) 11 M. L. W. 827; 
152 E. R. 1039:63 R. R. 782 and Muhammad 
Rustam Ali Khan v. Municipal Committee of 
Karnal City, 56 Ind. Cas. 1:47 I. A. 25; 1 P. 
W. R. 1920; 13 P. L. R. 1920; 38 M. L. J. 4551 

1 h. 11 7: 11 L- W. 579; 18 A. L. J. 466 ; 22 

Pom. It. R. 563; 2 U. P. L. R. (P. C.) 87 ; 28 M. 
L. T .1 (P. C.), relied on. M Usman Kasim 
Sait v. Secretary of State for India, 17 L- W 
610: (1923) M W. N. 315; 44 M. U . J. 638; (1923) 
A. I. R. (M.j 624 25 

Presidency Towns Insolvency Act (III of 1909), 

S. 52 , 2 ) (c>, applicability of—Goods in possession 
of insolvent—Consent of true owner, withdrawal 
of—Equitable mortgagee, whether true owner. 
The pertinent words of section 52 (2) ( c) of the 
Presidency Towns Insolvency Act are " by the 
consent and permission of the true owner. " 
So long as the reputed owner is in possession 
with that consent and permission, and if he is 
so at the time of his insolvency, the goods will 
pass to the Official Assignee for the benefit of all 
the creditors of the insolvent. But if, prior to 
the insolvency, the true owner withdraws that 
consent and communicates that withdrawal to 
the insolvent, the goods can no longer be said 
to be in the possession, order, or disposition of 
the reputed owner so as to pass them to the 
Official Assignee. 

If the true owner bona fide demands possession 
of the goods from the reputed owner, before the 
latter’s insolvency, with a view to taking posses¬ 
sion of the goods, though from no fault of his 
own he fails to get it, the goods are no longer in 
the possession of the insolvent with his consent. 
But a mere intention to demand the goods and to 
get possession of them is not sufficient, there 
must be a demand communicated to the insolvent. 
(Indian and English Authorities discussed). 

An equitable mortgagee of goods is tlie “true 
owner” of the goods within the meaning of 
section 52 (2) (c) of the Presidency Towns Insol¬ 
vency Act. 

Ex parte Union Bank of Manchester, In re 

Jackson, ( 1871 ) 12 Eq. 354 : 4° L - J ■ £ > 7,'24 

L. T. 951; 19 W. R. 872 relied on. R OFFicl.M, 
Assignee v Mojiamed E Naikwarah, i R. * 53 ! 

2 Bur. L. 1 . 248: (192-1) A. i. R. (R.) 27 910 

Probate and Administration Act (V of 1881). 

ss 4. 12, 14, 15, 41 —Hindu Wills Act (XX I 
of 1870), 5. 2— Succession Act {X of 1863), 
5. 1S7 — Suit by administrator to recover posses¬ 
sion of debuttar property transferred by executor 
in breach of trust created by Will—Adverse 
possession—limitation Act {IX of 1908), s. 10, 
Sch. 1 , Ait:,. 134, 142, 144. 

A Hindu died in 1894 after executing a Will 
in 1889 by which he dedicated his properties to 
his family idol and appointed his two widows 
and his adopted son executor of the Will. The 


executorshaving neglected for a long time to take 
out Probate of the Will, the plaintiffs made an 
application in June 1916 for Letters of Administra¬ 
tion with copy of the Will annexed alleging that 
the persons named in the Will as executors had 
wasted the estate, contrary to the provisions 
of the Will, and were consequently not likely to 
apply for Probate. In July 1917 Letters of 
Administi ation with ropy of the Will annexed 
were granted to the plaintiffs, in respect of the 
debuttar properties. In the meantime, the prop¬ 
erties had been sold and purchased in September 
1905 by the defendants in execution of decrees 
obtained on the basis of mortgage-bonds executed 
in iqoi by the son and widows of the testator 
in which they professed to deal with the proper¬ 
ties as the heirs-at-law of the deceased testator 
without making any reference to the testamentary 
disposition made by him. In a suit instituted 
in March 19T7 by the plaintiffs as shebaits and 
administrators of tlic debuttar estate of the idol, 
for recovery of possession of the properties from 
the defendants : 

field, (il that when Letters of Administration 
with eonv of the Will anuexed were granted to the 
plaintiffs the Will was established from the date 
of the death of the testator, and with effect from 
that very date the disputed properties having 
become absolutely vested as debuttar in the 
deitv the defendants had not acquired a title 
which could be supported in derogation of the 
debuttar created by the testator; 

f'y) that with reference to section 187 of the 
Succession Act, read with section 2 cf the 
Hindu Wills Art, the suit was not bound to fail, 
because no order for Letters of Administration 
witii copv of the Will annexed was in existence 
nt the date of its institution ; for, so long as com¬ 
pliance with the section was prior to decree 
the fact that it was after the institution of the 
suit made no difference and the Court was fully 

competent to deal with the suit; 

(A that Arts. 134 and 142 of the Schedule to 
the Limitation Act were equally inapplicable to 
the suit which was governed by Art. 144, which 
o«ain did not bar the suit as the debuttar had not 
been extinguished by adverse possession on the 
part of the defendants. 

* The first portion of Art. 134 of the First Sche¬ 
dule to the Limitation Act contemplates a suit 
to recover possession of immoveable property 
couveved or bequeathed in trust and afterwards 
transferred by the trustee for a valuable consider¬ 
ation This refers to a case where the transfer 
by the trustee is accompanied by delivery of 
Lsession to the transferee so as to render possible 
and necessary, the institution of a suit for recovery 
of possession. The Article cannot be interpreted 
to Include within its scope a case where a simple 
mortgage is executed and the mortgagor contin¬ 
ues in possession as before. The second portion 

of the Article is intended to provide only for a case 
where the defendant’s vendor purports to transfer 
full ownership when in fact lie has only a mort¬ 
gagee's right to transfer; it does not retei to the 
ci?c of a purchaser from a mortgagee of the 
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Probate and Administration Act —concld. 


interest of the mortgagee as mortgagee. The 
Article does not apply to forced sales in execution 
of decrees. 

Dispossession within the meaning of Art. 142 
of Schedule I to the limitation Act implies the 
coming in of a person and his driving out another 
from possession. Discontinuance of possession 
implies the going out of the person in possession 
and his being followed into possession by another. 

Persons nominated by a testator to take out 
Probate of his Will and to carry out a religious 
trust created by him are persons in whom the 
estate becomes vested in trust for a specific pur¬ 
pose within the meaning of section 10 of the 
Limitation Act. They cannot by breach of trust 
continued for a period of twelve years confer a 
statutory title on themselves in derogation or 
extinction of the trust. 

The adverse possession of a shebait in relation 
to the debutiar estate is fundamentally different 
in quality from the hostile holding of a stranger 
claimant, and it would be unsound on principle 
to tack together the possession of persons who 
stand in entirely different categories. C Cuaru 
Ciiandra Pramanikv. Nauush Chandra Kundu, 

36 C. L. J. 35 ; ( 1923 ) A - x - R. ( c -) l ‘> 50 c. 49 630 

_S- 60 — Sale without leave of Court — Sale, 

whether void or voidable — Administration suit - 
Lis pendens .doctrine of, applicability of. 

A. sale by mi administration without the leave 
of the Court, as required by section 60 of the 
Probate and Administration Act, is not void 
ab initio but merely voidable and if no steps are 
taken within the period prescribed to avoid the 

sale, it is binding. . .. , . 

Sneaking generally, the doctrine of 'is pendens 

doc's not apply to administration suits. L I* 

A. L. A. R. Firm v. MaUNG Thwe, (1923) A. I. 

R. (R.) 69 54 

prooedure — Petition to Police reported false 
Subsequent petition to Magistrate — Magistrate, 


duly of. . . . , , 

When a charge made by a person is designated 

in a Police report as false, lie is entitled to file a 
petition before a Magistrate i inpugniiig the correct¬ 
ness of the report. The Magistrate must regard this 
petition as a complaint and the complainant is 
entitled to have the persons complained against 

tried on the charge, or else his s ateinciit mint 
be re corded on oath and his complaint dismssed. 

Togend)a Nath Mooherjcc v. Emperor. >3 <-• 
1; to C. W. N. 1 sS; 2 C. L. J.228; 2 c r. L. J. 61 s. 
followed. PatNAND KishorB MIS9IR V. Kai,ika 
Missru, (1923) A. I. R. (Tat.) 339; 2 I ’• 

845 957 


-— Redemption suit—Appeal from prelimi¬ 
nary decree—Final decree passed— Appeal, 
whether can be treated as from final decree. 

When an appeal is preferred from a preliminary 
decree in a redemption suit before the passing 
of a final decree, the appeal cannot, after the final 
decree in the suit has been passed, be treated as 
an appeal against the final decree also. O 
8 w ami Dayal v. Muhammad 9ih:r Khan, 9 O. & 
A. L. R. 205 480 


1145 


Piomissory-note —Ma terial alteration — Negoliable 
Instruments Act (XXVI of i88r), s. S7, 

In suits for bond-debts brought 011 the basis 
of altered documents the plaintiff is net entitled 
to succeed. He cannot recover even the amount 
of which receipt is admitted by the defendant. 
A material alteration destroys the right of action 
on the document. N Pandurang v. Kisiian, 19 

N. L, R. 79; ( 19 * 3 ) A. I- R. (N.) 295 20 

-, suit based on — Promissory-note inadmis¬ 
sible in evidence — Plaintiff, whether can prove 
loan. 


Where a loan is evidenced by a promissory- 
note and the creditor sues the debtor on the 
basis of the promissory-note but the promissory- 
note is held to be inadmissible in evidence, the 
plaintiff should be allowed an opportunity to 
prove the loan by other evidence. 

Dacku Lai v. Kandhai Lai, 6 O. C. 16, 
Ram Sarup v. Jasoda Kunwar, 13 Ind. Cas. 138; 
34 A. 1 5S; 9 A. L. J. 72, relied on . 0 Dwarka v. 
Idu, 9O.& A, L. R. - 45; 26 O. C. 361 818 

-, suit on — Pro-ncte executed in renewal 

of prior pro-note — Consideration—Forbearance 
to sue. 


Defendant executed a pro-note in favour of one 
K. After the latter’s death the defendant renewed 
the pro-note in favour of one R, who was not 
entitled to sue on the old pro-note, at the request 
of the plaintiff who was entitled to-sue on it. R, 
subsequently assigned the renewed pro-note in 
favour of the plaintiff who sued on it. Defendant 
objected that the renewel in favour of Ii was 
without consideration as the latter was not 
entitled to sue on the old pro-note ; 

Held, that the renewal having been made at 
the request of the plaintiff, w r ho was entitled to 
sue on the old pro note, the forbearance of the 
plaintiff to sue on the old pro-note was suffi¬ 
cient consideration for the renewed pro-note. 
0 Mohammad Jai'akv. Ram Cuarak, 10 O. L. J, 
4 y, 9O. & A. L. R. 1 53; 26 O. C. 204; (1 ye3 ) A. 

I. R. (O.) r;6 316 

Provident Funds Act (IX of 1897), s- 2 (4)— 

Civil Procedure Code ( Act V 0/1908), s. 60 (1) 
(k) — Compulsory deposit, what is — Deposit , 
whether attachable after retirement of subscriber. 


The question whether a deposit is a compulsory 
deposit within the meaning of section 2 (4) ol the 
Provident Funds Act depends on whether it is 
re payable on demand or at the option of the 
subscriber. 

The expression "compulsory deposit” in the 
Provident Funds Act is a term with a technical 
meaning and a deposit which comes within the 
definition remains a compulsory deposit until 
it is drawn out. 

V cerchand v. B. B.&C.I. Ry., Co., 29 B. 239; 
6 Bom. L. R- 921, Hindley v. Joynarain, 34 Ind. 
Cas. 439: 46C. 962; 24 C. W. N. 288 and Nagindas 
v. Ghelabhai. 56 Ind. Cas. 449; 44 B. 673; 22 Bom. 
L. R. 322, relied 011. 

A cumpulsory deposit within the meaning of 
section 2 (4) of the Provident Funtlw Act doe« not 
become attachable by a creditor on the retire- 
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Provident Funds Act— concld. 


Provincial Small Cause Courts Act—contd. 


inent of the subscriber before it is actually 
drawn out. A Dbvi Prasad v. Secretary 0* 
StAtB For India, 3: A. I,. J. 4 54 : 45 A - 554 : 
(1924) A. 1. R. (A.) 68 746 

- 8 s. 2 (d), 38 ( 5 )—Hindu joint family — 

Insolvency °f member—Share of insolvent, 
whether vests in Receiver—Partition, Receivet, 
whether can sue for. 

The definition of the word "property ” in sec¬ 
tion 2 Id) of the Provincial Insolvency Act is not 
exhaustive. It was inserted to make it clear 
that certain kinds of propetv which do not actually 
belong to the insolvent are to be treated as his 
property for the purposes of the Insolvency Act, 
e. g., property over which he may have a power 
of appointment exercisable for his own benefit. 

Under section 28 (5) of the Provincial Insolvency 
Act, the onlv property which is exempted from, 
the scope of adjudication is property of the insol¬ 
vent which is exempted in execution of a decree. 

The right, title and interest of a Hindu co¬ 
sharer in mint family property may be attached 
and sold in execution of a decree obtained 

against him personally. 

Deendyal Lai v. Jugdeep Narain Singh 3 

C. 198; 1 C. L. R. 40 : 4 A - *47 1 3 Sar. 
P, C. j. 730; 3 Suth. P. C. J. 468; 1 Ind. Jur. 
601 • 1 Ind. Dec. (N. S.) 713 (P. C.), followed. 

Therefore, such right, title and interest 
is “property 1 ' of the insolvent which vests in 
the Receiver on insolvency, and the Receiver 
is entitled to sue for its partition. 

Anant Singh v. Kalha Singh, 48 Ind. Cas. 526 ; 
5 O. I/. J. 665, dissented from. 0 Lai, Bahadur 
v. Pasi’av Phasad, 10 O.L. J. 31: 9 O. & A. h R. 
fO.) 173; (1923) A- I- R- (° ) *54 
Provincial Imolventy Act (T of 1926 ), st- 69 , i8 
— Sale of insolvent's property—Application to 
Court—Procedure—Gift, deed of, executed by 
insolvent shortly before application for insol¬ 
vency — Presumption. 


The provisions of the Code of Civil Procedure 
do not apply to a sale of an insolvent's property 
by the Receiver under section 59 of the Provin¬ 
cial Insolvency Act. 

Moot Chand v. Murari Lai, 21 Ind. Ca«. 702* 

36 A. 8; ii A.L. J 979.* el »ed on. 

A stranger to insolvency proceedings may at 
his option seek his redress in the ordinary Civil 

Courts when aggrieved by any act of the Official 

Receiver, or he may apply ur.der section t8 of 
t ; ie Provincial Insolvency Act, but if he takes 
the letter course, he must comply with the terms 
of + be section. 

fthairo Feasad v. S. P. C. Das , 51 Ind. Cas, 
1 n; 1 7 A L. J . 787; 1 U. P. L. R.(A)n8, relied on . 

There is suspicion of fraud where an insolvent 
e sc elites a deed of gift a few days b-fere filing 
his application for adjudication, whatever the 
declaration in the deed ol gift may be. 0 
Htsaini v . Muhammad Zamir Abkdi, 9 O. &A 
h . R. 440; 26 O. C. 319 802 

Provincial Small Cause Courts Act (IX of 1887), 
s. 17. proviso, scope of—Suit dismissed for 
default— Order setting aside dismissal, nature of % 


The words "or in pursuance of the judgment ’* 
in the proviso to section 17 of the Provincial 
Small Cause Courts Act must be read distributive - 
ly and applied to the words "for a review of 
judgment " which precede. 

Section J7 does not apply to an order setting 
aside the dismissal for default of a suit by Small 
Cause Court Judge. The order dismissing the 
suit for defaultis not a decree within the meaning 
of section 2 (2) of the Civil Procedure Code, nor is 
the application for an order to set the dismissal 
aside an application for an order to set aside a 
decree, still less is it an application for review 
of judgment. A GirdhariLau v. Firm Achae 
Sikgh-Thakat Singh, ? 1 A. I*. J. 522; 45 A. 569; 
(i923)JA. I. R. (A.) 605 04 

-Sch- II, Arts. 1 , 3 . 19 —Tolls (Army) Act 

(I I of 1901), s. 6 —Suit for damages caused by 
illegal order of President of District Board, 
nature of—Suit, whether cognizable by Small Cause 
Court—Suit wrongly brought against President — 
Interference in revision—Civil Procedure Code 
( Act V of 1908), 5 - IX 5 - 

Where the plaintiff, a toll-gate contractor, alleged 
in his plaint that the President of the District 
Board issued an order wrongfully forbidding 
him to collect tolls in respect of certain carts 
and claimed damages caused by reason of such 
illegal order» 

Held, (1) that the suit was really not one for 
declaration so as to bring it under Art. 19 of Sche¬ 
dule II to the Provincial Small Cause Courts Act 
but was really one for damages and the Small 
Cause Court would, therefore, have jurisdiction to 
try the suit though in arriving at its decision, 
it would have to come to a conclusion as to whether 
tlie prohibition was rightly or wrongly imposed ; 

(2) that Arts. 1 and 3 of the Schedule 
were not applicable to the suit, since the President 
of the District Board was not an officer of the 
Government within the meaning of those Articles; 

(3) that section 6 of the Tolls (Army) Act, 
did' not bar the jurisdiction of the Court to enter¬ 
tain the suit j 

(4) that the mere fact that the suit was wrongly 
brought against the President of the District Board 
instead of the District Board itself was not a 
matter going to the jurisdiction of the Court 
as to warrant interference with the decree of the 
lower Court in revision by the High Court under 
section 115 of the Civil Procedure Code. M 
President, Disrict Board, South Canara v. 
Gopaeakrishna Bhatta, 32 M. L. T. 37 ^*' J8 I,.\V. 
82; 45M.L. J. 125: 4 6M - So8i ( I92 3 > A - l - 

(M) 689 223 

___Arts- 2 , 26 — Civil Procedure 

Code (Act V of 1908). 102 —Execution of 

decree —Permission to decree-holder to bid at 
auction conditional on paying off another 
decree-holder—Sale set aside—Suit to recover 
payment, nature of—Appeal, second, whether 

a & $ 

Plaintiff, who was decree-holder in certain exe¬ 
cution proceedings, applied for leave to bid at the 
auction-sale. I^eave was granted on condition 
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• 

that he paid off the defendant, who was another 
decree-holder against the same judgment-debtor 
and who had applied for rateable distribution. 
Plaintiff complied with the condition and pur¬ 
chased the property put up for sale. Subse¬ 
quently, a third person was declared the owner 
of the property sold, which was, consequently, 
lost to the plaintiff. The latter then sued the 
defendant for recovery of t ie amount paid to 
him together with interest, the total claim being 
less than Rs. 500: 

Held, (1) that the suit did not fall under clause 
(2) or clause (25) of Schedule II to the Priovincial 
Small Cause Courts Act, and was, therefore, 
cognisable by a Small Cause Court; 

(2) and that consequently a second appeal 
was not competent in the case. 

Article 2 of Schedule II to the Provincial 
Small Cause Courts Act refers to suits for 
damages in respect of acts done under the orders 
of a Court. A Krsiio Saran v. Khairati Lad, 
21 A. Iy. J.248; (192 t) A. I. R. (A.) 311-; 45 A. 

35 ? 836 


Sch. II, Art. 85 (ii)-Sui/ 

AUej ittons of conversion and theft 


on chit— 
in plaint — 


Muit. wk'-tter cognisable by Small Cause Court 
— Interest, hig'i rate of. . 

A plaint alleged that the defendant in collusion 
with Railway Officials had taken certain coal be¬ 
longing to the plaintiff and had misappropriated 
it or converted it to his own use ; that on the 
plaintiff discussing the matter with him the de¬ 
fendant had executed a chit in his favour pr > 
mising to pay a certain sum. Plaintiff sued to 
recover this sum from the defendant: 

Held, (1) that the suit was one for recovery 01 a 
sum of money shown by the chit and. was not a 
suit for recovery of damages either for the theft 
or the conversion of the coal ; 

(2) that the suit did not, therefore, fall within 
the purview of Art. 35 (ii) of Schedule II to the 
Provincial Small Cause Courts Act and was cog¬ 
nisable by a Small Cause Court. 

Where a Courtis properly seized of a suit, it has 
full jurisdiction over all matters comprised 
in the plaint, and can, in the absence of a contract 
between the parties or of evi lence of a customary 
rate of interest, award a high rate of interest 
having regard to the circumstances of a case. 
C Rakhal Ciiandka Ciiatterjee v. Roiiini 
Kumar ChaTTERJEE. 37 C. L J. 3 * 9 ; 27 C. W. £ 
5 * 9 ; (1925) A. I. R. ( C 1650 

Punishment — Offences not distinct—Sepintc sen- 
lemes, lenity of—Penal Code (-'let A LV 
uf i860), ss. 71. M7. 225 —Criminal Procedure 

Coie ( Act V of iSyS), 5 . 35 - 
Having regard to the provisions of section 71 
of the Penal Code and section 35 ot . tU< j 
Code of Cnmi al lro tdure a peiso on vie ted 
of offence* under section 1 i 7 and under sect ion 
223 of the Penal Code would not be liable to 
separate puuishmeut lor each offence where the 
common obj ct o* the unlawful assembly ot which 
the accused was a member .\as the commission 
of the offence punisuable under section 225, 
Penal Code. Such offences are not distinct offences 


Punishment—concld. 

for which separate sentences can be passed. 

C Sarat Chandra Chose v. Emperor, 37 C. L. 

J. 171; (1923) A. I. R. (C) 408; 24 Cr. L. J. 8«?i 

10 < ? 

Punjab Land Revenue Aot (XVII of 1887 ), s. 141 

— Trees, whether land. 

Trees are land within the meaning of section 
141 of the Punjab Land Revenue Act, and posses¬ 
sion of trees cannot be delivered in execution of 
a decree except through the Collector as provided 
for i:i that section. L Nidhi Pam v. Parsa 
Ram, (1923) A. I. R. (L ) 693; 5 L L. J 5°7 I 

Punjab Municipal Act (III of 1911 ), ss. 33 , 152 , 

228 —Powers under s. 152, whether can be 
delegated—Authority to prosecute, form and 
contents of. 

A Municipal Committee cannot delegate its 
powers under section 152 of the Punjab Municipal 
Act to its President. 

An authority conferred by a Municipal Com¬ 
mittee on any person to conduct prosecutions on 
behalf of the Committee must, by virtue of the 
Explanation to section 228 of the Punjab Munici¬ 
pal Act, be in writing and contain full and com¬ 
plete particulars cf the person to be prosecuted. 

L Guezar Janu. Emperor, 4L. 120; 24 Cr. L- J. 
769; 5 E. L. J. 512 ' 43 > 

Railway Company—Delivery of goods. See Con - 
tract Act, 1872, s. 149 248 

Railways Act (IX of 1890 ), 77 . interpretation 

of- Money value of claim whether to be 
stated — intention to sue. 

Section 77 of the Indian Railways Act merely 
requires that a demand for compensation shall be 
made- it nowhere prescribes that the money 
value of the claim shall be stated, nor does it 
require the claimant to notify that he intends’ 
to sue. Pat Durga Prasad v G. I. P. Ry. and 
B. I. Ry , (1923) P^t- 284; 5 P. L. T. 42 993 

_ s .77 —Short delivery—Risk Note, Form 

B —“ Loss/' proof of. 

la a suit for compensation for short delivery 
the Railwav are not entitled to set up the Risk 
Note L-crmB, unless it is shown that the loss was 
due to a theit from a running train or some such 
caus- The plaintiff cannot be asked to prove 
that ’the loss was due to any fault cn 
the rait of the Railway Company, unless and 
uutil the Railway have set up and proved that 

the loss has occurred. 

Secretary of Slate for India in Council v. 
jt W an and Abdullah, 71 Iud. Cas. 609; 21 A. L. 

T 220- 43 A. 380; (1*23) A. I. R. (A) 426 and East 
Indian Railway Co. v. Ktshen Lal -1 irkhatnal, 
Ind Cas. 980; 21 A. I.. J. 438. 9 O. & A . L. R. 
str 45 A 53°. relied ou. A East Indian Rah.- 
way V Makhani.ai.-Hindkski Prasad, 21 A. L. 

J. 315; 45 A. 375; 119-M) A. a. R. (A.) 605 814 

__gch. II. d. (k) — Risk-Note A'— Article 

it .• c xccbted ”—Railway Company, liability 

j _Mouii niotis, whether ‘'excepted." 

If m article consigned to the Railway 
Company is not in fact one of the excepted arti- 
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clcs mentioned ill Schedule II to the Railways 
Act, the mere fact of giving the Risk Note X in 
respect of it does not exonerate the Railway 
Company from liability in case of its ioss. 

Monti metis, or wax pearls, are only wax with 
thin coverings of glass over them qnd as such 
cannot be called "articles made of glass" and 
cannot, therefore, be said to be articles falling 
under clause (/?) of the Second Schedule to the 
Railways Act. 

Saminadha Mndali v. South Indian Railway 
Company, 6 M. 420; 2 Ind. Dec. (N. S.) 572, 
relied upon. A Kidar Nath Rajnarain v. East 
Indian Railway, 21 A. L J. 351; 45 A. 4*3; 
(1923) A I. R. (A.) 538 800 

Rangoon High Court —First Grade Advocate of 
Judicial Commissioner's Court, Upper Burma, 
status of — Stamp Act ( / I of 1899), Sch. I, Art. 
30— Legal Practitioners Act (XVIII of 
1879). Sch. II—"High Court ”, meaning 
of—Entry as Advocate or Pleader of Rangoon 
High Court—Fee payable. 

The accident that persons, who were really 
First Grade Pleaders, should have been called 
First Grade Advocates in Upper Burma, gives 
them no right to be enrolled as Advocates of the 
Rangoon High Court. They should be enrolled 
as Advocates or First Grade Pleaders according 
to their qualifications. 

The Court of the Judicial Commissioner of Upper 
Burma was not a “High Court” within the mean¬ 
ing of the exemption to Art. 30 of Schedule I 
to the Stamp Act, which refers to High Courts 
which enrol Legal Practitioners under the powers 
given by the Legal Practitioners Act. 

The expre sion " High Court" in the entry 
in Schedule II to the Legal Practitioners Act 
refers to High Courts not established by Royal 
Charter and only to Pleaders authorised to 
practice in Courts subordinate to the High 
Court. 

First Grade Advocates of the Court of the J udi- 
cial Commissioner of Upper Burma must pay a 
fee of Rs. 300 under Art. 30 ot Schedule i to 
the Stamp Act in order to be enrolled as Advo¬ 
cates or Plead.rs of the Rangoon High Court. 
R In the mailer cf Certain First Grade 
Advocates, i R. 142; (1924) A. I. R. (R.) 1 918 

Rangoon Rent Act (Burma Act II of 1920), s. 9 

( 1 ) — Lease on favourable terms —Salami paid 
to lessor, recovery of. 

At the time ol the grant of a lease, the lessor, in 
conside ationof thetenant'spaying.a s«/a»u,agrced 
to take a small rent, not to turn the tenant out 
during a certain period, not to ask for more rent, 
and to make certain alterations in and additions 
to the premises leased. In a suit by the 
tenant to recover back the premium tinder section 
9 (1) of the Rangoon Rent Act: 

Held, that these agreements on the part of the 
landlord were comliUmis of the lease and formed 
a part and parcel of the same and that, therefore, 
' the payment of the premium was within the 
contemplation of section 9 (1) of the Rangoon 


Rangoon Rent Act— concld; 

Rent Act and the amount was recoverable by the 
tenant. L B Ismail Yacoobjee v. Abdoola 
HajeeAbba& Co., (1923) A. I. R. (L. B.) 80 13 

Registration Act (XVI of 1908 }, ss. 17 , 48 — 

Evidence Act [I of 1872), ss. 35, 91— Partition 
deed, unregistered, whether admissible to prove 
partition—Secondary evidence whether admissible. 

A partition deed which affect property exceed - 
ng iu value Rs. 100 is compulsorily registerable, 
and unless it is registered, it cannot, under section 
48 of the Registration Act, be used as evidence of 
the partition and, under section 91 of the Evi¬ 
dence Act, secondary evidence in excluded to prove 
the temrms of the deed. L B Mating Po 
Lun v. Ma E Mai, (1923) A. I. R. (R.) 57 47 

- ss 17 , 49 (c)— Thekanama, unregistered, 

whether can be used as evidence of value of prop¬ 
erly. 

A thekanama which is inadmissible iu evidence 
for want of registration cannot be used as evi¬ 
dence of the value of the property for the pur¬ 
pose of determining the amount of compensa¬ 
tion for »se and occupation. 0 Ajodiiya 
Singh v. Kkusro Begam, 9 O. & A. L. R. (O.) 
321 582 

- S. 17 ( 1 )- iVriting off large sum in 

consideration of transfer of immoveable property 
—Will whether compulsorily registrable. 

Where it was distinctly stated in a Will that 
Rs. 6,500 out of a partner's share of the part¬ 
nership assets were written off in consideration 
of the transfer by the other partner of his moiety 
share iu a certain kothi: 

Held, that the document was an instrument 
which acknowledged the receipt of payment of 
consideration on account of the assignment or ex¬ 
tinction of a right, title or interest in immoveable 
property of the value of more than Rs. i 00 within 
the meaning of section 17 (1) of the Registration 
Act. and the non-registration of such a document 
made it inoperative in so far as is purported to 
affect those of the executants in respect of whom 
it was not registered. A Fakir Chanjd v. NanuG 
Ram 721 

- s. 33 — Power-of-attorney authorising 

agent to execute documen s—Agent p esenhrg 
document for registration — Presentation, whe¬ 
ther l gal. 

Section 33 of the Registration Act applies 
where the person presenting a document is the 
general attorney of the person executing it and not 
where it is presented for registration by the actual 
executant, even though he may have executed it 
as agent for some one else. A Aisha Bibi v. 
Chhajju Mae 776 

- ss. 36 . 71 . 72 . 73 . 77 -Refusal to register 

— Application to Registrar headed as appeal, 
dismissal of—Suit to enjorce registration, main¬ 
tainability of. 

In a suit under section 77 of the Registration 
Act to enforce legislation of a document the 
Court is only concerned with the genuineness and 
execution of the document; questions relating to 
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the validity of the document are not legitimately 
within the scope of such a suit. ' 

Plaintiff lodged a sale-deed for registration with 
the Sub-Registrar and took out a summons direct¬ 
ing the defendant to appear and admit execution. 
Defendant failed to appear and the Sub-Registrar 
refused to register the deed. Plaintiff thereupon 
made an application to the Registrar which was 
headed as an appeal and was described as an 
application under sections 72 and 73 of the Regis¬ 
tration Act. The application was not verified as 
a plaint as required by section 73. The Registrar 
rejected the application on the gronnd that it 
was an appeal under section 72, which did not. 
under the circumstances, lie. Plain tiff then filed 
suit under section 77 of the Registration Act: 

Held, ( 1 ) thitthe application to the Registrar 
was in substance one under section 73 of the 
Registration Act and the defeats were merely 
formal; 

(2) that the mere fact that the application was 
headed as an appeal or that an erroneous sectiou 
of the Act was mentioned therein was not suffi¬ 
cient to take it away from the category of an 
application under section 73 of the Registration 

(3) that there had been a substantial com¬ 
pliance with the provisions of section 73 the 
Registration Act and that the dismissal of the 
application by the Registrar, although technically 
under section 72 was one really under section 76 

of the Act ; ' _ .. - 

(4) that, therefore, the suit under section 77 ot 

the Registration Act was maintainable. L Uttam 
Singh v. Kutan Devi, 5 L. h. J. 217; (1924) A. 

I. R. (!«.) 28 688 

--ss. 58 (2', 87 —Erroneous registration of 

document—Error in procedure — Deject, whether 
curable. 

Where a document’s presented by a person 
duly authorised to present it, who thus initiaties 
the jurisdiction of the Registering Officer, and who 
does all that he is required to do under the Regis¬ 
tration Act and is guilty of 110 shortcoming there¬ 
under, it is contrary to the scheme of the Act 
that he should be punished lor any error or delect 
in the procedure of the Registering Officer sub¬ 
sequent to the presentation. 

Where, on the application of the purchaser 
under a sale-deed executed by several persons 
the Sub-Registrar erroneously admits the deed 

to registration under section 5 s (-.) °* f lie 

Registraton Act in spite of a denial ot execution 
by one of the executants, the error ot the Mil- 
Registrar is an error of procedure curable I>> 
section 87 of the Act, if there has been no trawl on 
the part of the purchaser and the sale -deed 111 
found, as a matter of fact, to have been executes 
by all the alleged executants. R-S At. A. K. 

ChettyFirm v. Ko Teik Ka. 1 R. 22; 2 Bur. T. 

J. 69. (1923) A. I. R. (R ) 82 

-s. 90 (d)— Transfer of Property Ac J 

(I V of 1S82), ss. 4. 107 — Assignment of gran* 
by Secretary of State — Registration—Easements 
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Act (V 0/1882), s. 59— Grant of land for 
consideration for erecting ghat— Right whether 
runs with land. 

The provisions of the Transfer of Property 
Act relating to registration of documents must 
be read as merely supplementary to the provisions 
of the Registration Act, and the exceptions pro¬ 
vided for by sectiou 90 of the Registration Act 
must be taken to cover cases dealt with by section 
107 of the Transfer of Property Act. 

An assignment of a grant by the Secretary of 
State falls within clause (d) or sectiou 90 of the 
Registration Act and does not, therefore, require 
registration. 

A grant of land lor consideration for the pur¬ 
pose of erecting a Ghat, which provides that the 
grantee would have a proprietary right in the 
structure put up by him but not in the soil, is a 
right which runs with the land and does not fall 
within the provisions of sectiou 50 of the Ease- 
ments Act. 0 Ragiio Pershad v. Secretary of 
State for India, 9 O. L. J. 629; (1923) A. I. R. 
(O.) 114 369 

Religious endowment —Mahant, powers of— 

Sale of Asthal properties — Necessity — Benefit . 
The Mahant of an establishment has very 
large administrative powers over the affairs 
of the Asthal, and undoubtedly he has power 
to sell or mortgage the property in case of need 
or for the benefit of the Asthal. 

The Mahant of an endowment is the 
proprietor of the properties, although he holds 
the properties in trust. Pat Kedak Nath v. 
Jagar Nath Das, i P. h- R. 73 134 

Res judicata— Execution proceedings —Notice to 
judgment-debtor for settlement of sale proclamation 

_ Terms of proclamation settled ex parte — 

Question of liability of property to attachment, 
whether res judicata— Civil Procedure Code 
( Act V of 1908), s. 11. 

A party who is sought to be affected by the 
bar of res judicata should have had notice of the 
point that was to be decided and should have 
had an opportunity of putting forward his 
contentions against the decision. 

Subramania Iyer v. Rajeswara Scthupathi, 381ml. 
Cas 627: 40 M. 1010, followed. 

V decree-holder applied for attachment of the 
moveable property of his judgment-debtor but the 
proceedings came to nothing. Within a year of 
thes- proceedings an application was made for 
attachment of the immoveable property. No 
notice was given to the judgment-debtor as none 
. required by law under the circumstances, 
application was then made for the sale of the 
nropc-nv and notice was given to the judgment- 
*, ,l_ r 'for settlement of the terms of the sale 


nroclamation. 


The latter did not attend on the 


V fixed and the terms of the sale proclamation 
\ settled ex parte. Afterwards, the judgment- 
,i % 'Y tor applied for release of the property alicg- 
■ <r that it was not liable to be attached. The 
V-rec -holder contended that the question of the 
r t il-tv of the property to attachment was res 
as it must be taken to have been decided 
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on the hearing of the application for settling the 
terms of the sale proclamation : 

Held, that notice to the judgment-debtor to 
be present at the settlement of the terms of the 
sale proclamation could not be regarded as raising 
the question of the liability of the property to 
be attached and, therefore, it could not be said that 
the judgment-debtor was invited to object to the 
attachment, and, that being so, the order that fol¬ 
lowed could not be regarded as an implied adjudi¬ 
cation that the property was correctly attached. 
M Chidambaram Ciietti v. KandasamiGoundan, 
(1923) M. W. N. 571; 45 M. I*. J. 346; 18 h- W. 
757; M. 768; (1924) A. I R. (M.) 1 155 

.-Matter which ought to have been made 

ground of defence—Appeal, second, question, 
whether can be raised in. See Civil, Procedure 
Code, 1908, s. n, Expi,. IV -677 

Sale— Vendor having no saleable interest—Suit to 
set aside, whether maintainable. 

A suit lies for setting aside a sale on the ground 
that the vendor had no saleable interest in the 
property Pat KEDAR Nath v. JaGar Natii Das, 
iF L. R. 73 134 

Sanction £0r prosecution— District Judge, jurisdic¬ 
tion of. Sec Civifi Procedure Code, i9°8, 
s. 195 75 

Servioe inam— Trustee, whether can hold inam 

_ Resumption —luam burdened with trust, 

nature of—Surplus income, disposal of—Removal 
of trustee, grounds for. 

There is nothing in law to prevent the trustee 
of a temple from being also the holder of a service 
inam in the temple. 

Where an inam had been granted in favour of one 
of the ancestors of the defendant for the purpose 
of enjoying the land and causing the Dceparatliana 
services to be rendered to the deity subject to 
the payment of a quit rent to Government: 

Held, that the inam was one to be held by the 
grantee' and his heirs burdened with the trust of 
doin-' certain services for the benefit of the temple, 
and ° that any surplus left over atter 
the performance of the services accrued to the 
benefit of tile donee and the service-holder was 
not bound to account for his disposal of the sur¬ 
plus proceeds of the land. 

8>t«ibaix» Chariar v. Evalappa Mudaltar, 68 

Ind Cas. 1; 31 M. I,. 1 \ 1; iG L. W. 247; 54 B. 5^5 i 
43 M. h. J- 58b; 24 Bom. I/. R. 1214: (1x922) A. I. 
R. (P. C.) 325; 3 b G. J • 324: 2 7 C. W- N ; 317; 21 
A L. J 250 (l*. C.) and Mohamed Husain Sahcb 
v. Uohamed Abdul Rahim Beg Sahcb, 67 Ind. Cas. 

A02] 42 M. h. J. 272; (I922)M. W. N. 74; 15 
\V 2a 1; (1922) A 1 . K- (M*) relied on. 

The powers of resumption of mams and the dis¬ 
cretion of exercising it in a proper case rest with 
the Governcment, and where the Government 
has not resumed a temple service inam, the proper¬ 
ties continue to belong to the service-holder and a 
Court lias no light to declare that a temple 
service inam should revert to the temple to be 
managed by the trustee as temple property. 

Courts will not remove a person who has been 
in possession of the o dice ofDharmakartba for many 
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years and belongs to the family of the original 
trustees at the instance of strangers unconnected 
with the family unless there is clear evidence of 
misconduct and unless itappears to be to the clear 
benefit of the trust that the Dharmakartha should 
be removed. 

So where a trustee belonging to the family of the 
original trustees set up private ownership in some- 
items of the temple property in genuine ignorance 
and uncertainty as to his legal position 
while admitting the ownership cf the 
temple in other items and no case of misappro¬ 
priation was proved : 

Held, that a cas« has not been made out for the 
removal of the trustee. 

Srinvasa Chariar v. Evalappa Mudaliar, 68 
Ind Cas* 1; 31 M. D. T. i.'iG h. W. 247; 45 B. 565; 
43 M. I,. J. 586; 24 Bom. I,. R. 1214; (1922) A. I. 
R. (P. C.) 325; 36 C. L. J.524; 27 C. \V. N. 317; 21 
A. h. J. 250 (P. C.). distinguished. 

Subbaraya Ch 4 tti v. Subrantania I\er t 48 Iud. 
Cas. 833; (,918) M. W. N. 786, followed. H 

Seshadu Reddi V Pichi Rrddi, 16 L. W. 839: 
(1923) A. I. R. (M.) [O3; 32 U. h. T. S9 85 

Stamp Aot (II of 1899 ). Sch. I. Art. 1 — Statement 

of account whether acknowledgment— Intention. 

§ 

In considering whether a document is an " ac¬ 
knowledgment " within the meaning of Art, 1 
of Schedule I to the Stamp Act, the Court has 
to apply its mind to the question—looking at the 
document aud the surrounding circumstances— 
as to what the intention watt with whieti the docu¬ 
ment was given, that is to say, whether it was 
meant to be a bare acknowledgment and a 
promise to pay to be used in evidence against 
the giver, or whether it was given for some other 
dominant purpose. 

Where a document, while supplying evidence 
•f a debt, contains other entries from which it 
is right to deduce that the intention was to arrive 
at a statement of account or tc put on record 
payments on either ride, the intention to be in¬ 
ferred from the document, although it contains 
a balancing item in the end, is not to supply evi¬ 
dence to the creditor. 

Brojender Cootnar v. Bromomoye Chowdhani, 

4 C. 885; 3 C. D. R. 520; 2 Shome I.. R. 177; 2 
Ind. Dec. (if. S.) 560, Brojo Gobttid Skaha 

r. Golnck Chunder Shaha, 9 C. 127; 4 Ind. Dec. 

(x. s.) 737, Nund Kumar Shaha v. Shurnotnoyi, 
15 C. 162; 7 Ind. Dec. (N. s) 692 and Amlua 
Dat Vyas v. Nityanund Singh, 30 C. 687, relied 
on. M Surjimuei. Murlidiiar Chandick v . 
Amanta Las, Damani, 45 M. I,.J. 399; 18 L- W. 
485; (1923) M. W. N. 743. 46 M. 948 1029 

gpeeifio Belief let (I of 1877 ), w 39 , 48— 

Holder of money-decree—Suit to declare sale by 

judgment-debtor inoperative, whether compel- nt. 

A person who holds a mere money-decree and 
who has net put that decreeinto execution and 
attached the property of his judgment-debtor, 
has no locus standi to sue tor a declaration that 
a sale by the judgment-debtor of his j roperty 
is fraudulent and inoperative. L B Ml San Ma 

Khaing v. Saws Ba, (1923) A. I. R. (R.) 82 164 
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„ -9. 48 — Custom—Attachment of property 

—Declaratory suit by reversioners, whether 
maintainable. 

• An attachment infringes the rights of the 
judgment-debtor and has the effect of placing 
the property attached in custodia legis, but 
it does not by itself amount to an in¬ 
fringement of rights of his reversioners and 
does not furnish the latter with a cause 
of action for a suit for a declaration that 
the attachment shall not affect their reversionary 
rights, inasmuch as a mere attachment does not 
amount to an alienation. L Chet Ram v. 
Spedding & Co., Ltd., 5 L. L. 1*234; (1924) A. 
I. R. (L.) 52 479 

-- 8 . 42 — Suit for declaration that aliena¬ 
tion by trustee is illegal, whether maintainable. 
See Muhammadan Law—Wakp 408 

Succession Act (X of 1865 ). s. 118 , application of. 
See Witt, construction of 298 

Smooeawioa Certificate Aet (VII of 1880 ), a. 9 — 

Application for certificate by Hindu widow —- 
Security, whether necessary — Reversioners', 
interests of — Court, duty of. 

Where the widow of a separated Hindu applies 
for a Succession Certificate to collect debts due 
to the deceased, she ought not to be called upon 
to give security. There may be reversion¬ 
ers who are interested, but it is not the business 
of the Court to go out of its way to look after the 
reversioners who have no vested interest and to 
assume everything against the widow. If there 
is a danger of the interests of the reversioners 
being injured there is a proper remedy for this, 
and it is not a reason for creating an obstacle 
to the widow recovering the debts before they 
become time-barred. 

The object of a Court should be to grant certi¬ 
ficates to the persons lawfully entitled to them 
and not to go out of its way to make it difficult 
for them to obtain them. A Kausilla Kuer v. 
Sukhdki, *1 A. L- J. 452; (1923) A. I. R. (A.) 
579 

iuzreaiir —Joint tenants—Surrender of entire 
lease by one tenant—Benefit to other tenants. 
One joint tenant is not entitled to summer 
the lease on behalf of all tile joint tenants 
unless the surrender is for the benefit of them all. 
Even where the benefit is doubtful, the surrender 
would not bind the other point tenants. R 
Mauno Kyaw Dun Zam v. Ma Shin, i R- iq; 
2 Bur. L J. 50; (1921) A. J. R- (R ) 15 1 98 

Tenant, holding over, who is. 

A tenant holding over is a person who, after his 
right to the occupation of land under lawful title 
is at an end, continues, having no title at all, in 
possession of the land without the agreement 
or disagreement of the person in whoin the right 
of possession resides. N NakaTn v. Tukaram. 
(1923) A. I. R. (N.j 310 98 

T*llfl (Army) Act (II of 1 W 1 ). i. 6- Provin- 
ciai. Sham, Caus-v Counts Act, i 7, Sen H. 
Arts. 1, 3, 19 228 


Tort— • Defamation — Imputing ' unchattity to wi* 
man—Special damage. 

In Burma to impute unchastity to a woman 
is actionable without proof ot special damage. 
L B Ma Win v. Ma Ngon, (1923) A. I. R. (L B ) 

77 44 

- Right, infringement of—Special damage. 

Where a person is in the enjoyment of a right 
and another deliberately infringes that right, 
the person injured can succeed in an action for 
damages without proving special damage, i.e. 
whether an damage has been proved to have 
accrued to him or not. L B MaunG Thit Sa v. 
Maung Nat, (1923) A. I. R- (L- B.) 76 41 

Transfer of Property Aot, s. 6 . applicability of. 
See Hindu Law—Mitakshara 58 


_SS. 10,12 —Landlord and tenant—-Lease, 

permanent and heritable—Covenant restrictive of 
transfer, validity of—Covenant running with land 
—Itmam, meaning of. 

A tenancy described as an itmam may be assum¬ 
ed to be a permanent, heritable and transferable 
tenure. 

Jogesh Chandra Roy v. Makbul Ali, 60 Ind. 
Cas. 984; 47 C. 979 ; 25 C. W. N. 857, followed. 

As a general principle a covenant is said to run 
with the land if it is of such a nature that it direct¬ 
ly affects the use of the demised premises in a 
manner which the lessor thinks will be beneficial 
to him. 

Williams v. Earle, (1868) 3 Q. B. 739; 9 B. 
& S. 74 ° : 37 E. J- Q B - 2 3 i; 19 L. T. 238; 16 
W R. 1041, McEacliarn v. Colton, (i 9 ° 2 ) A. C. 

104; 71 L. J. P. C. 20; 85 L. T. 594. West 
v. Dohb, (1869) 4 Q- B. 634; 9 B. & S. 755; 38 

L. J. O. B. 289; 20 L. T. 737; 17 W. R. 879, relied 

upon. 


A lease of a permanent, heritable and transfer¬ 
able tenancy, contained a covenant to the effect 
that if the tenant transferred the property he 
would pay to the landlord, out of the purchase - 
money in his hands, one-fourth as nazar, and would 
obtain registration of the name of the transferee, 
and that if lie failed to do so, the transfer would 
be invalid and the tenant would continue to be- 
liable for the rent : 

Held (1) that having regard to the provisions 
of sections 10 and 12 of the Transfer of Property 
Act the covenant was valid ; 

Abhiram Goswami v. Shyanta Charan Nandi, 
. Ind Cas. 449; 3 ° 1 A - 3 ‘> C. 1003; ro C. 
i 1 6 A. L. J- 857; 11 Bom. L. R. 1234; 

;;; i. l j. 530; n c. w. n. 1 (p. c. } , followed. 


(•>) that the covenant was one running with 
he land and was binding upon all holders of the 
1 nancy during the entire period of the subsistence 
,1 tile lease. 0 SaKADAKKU’A I-AI.A t-. Bhtin 

Chandra Pal, 37 E. J* 53 v > ( I 9-’j) A. i. 14 . 


r \ r* - 




_42.— Property sold in execution of decree 

a°atust os cnstbli ownt. — Purchaser, position of 
JLpropetty entc 1 cd in name of judgment-debtor mt 

instance 0/ real owner—Real owner, whether can 

object— Estoppel. 
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Transfer o£ Property Act— contd. 

Defendant purchased the property in dispute 
at an execution sale. Plaintiff who had, several 
y<ars before, got the property entered in the 
name of the judgment-debtor, now sued defend¬ 
ant for a declaration that the property belonged 
to her and not to the judgment-debtor: 

Held, (1) that there was nothing to put the 
defendant on enquiry and the judgment-debtor 
being the ostensible owner of the property, the 
principle underlying section 41 of the Transfer 
of Property Act was applicable to the case; 

(j) that the plaintiff having deliberately by 
her own act got the name of the judgment-debtor 
entered as owner of the property, she was now 
•stopped from pleading that she was the owner 
of the property: A Mathura Prasad v AkandI 
KuitWAR, 21 A. h. J. 49 *; 1921) A. I. R. (A) 63 

•U 

-S- 60 ( 1 ) (r )—Contract Act {I X of 187a), 

g! s. 30— Vendor and purchaser — Duty of vendor 
to disclose material defect—Constructive notice 
of defect — Mistake—Matter of fact essential 
to agreement—Calcutta Improvement Act ( V 

of 1911), s. 63, notice issued under. 

Under section 55 (1) ( a) of the Transfer of Prop¬ 
erty Act a seller is not bound to disclose to the 
buyer a defect of which he is not actually aware. 
The doctrine of constructive notice does not 
apply to the case of a seller who is unaware 
of a defect in the property agreed to be sold. 

The fact that a notice has been issued under 
section 63 of the Calcutta Improvement Act in 
respect of certain property which is agreed to be 
sold is '* essential to the agreement " within the 
meaning of section 30 of the Contract Act. 

Plaintiff agreed to purchase certain property 
from the defendant. Previously to this, however, 
a notice under section 63 of ths Calcutta 
Improvement Act had been issued in respect 
of a substantial portion of the property, but 
neither party was aware of this. On the fact 
coining to the knowledge of the plaintiff 
he brought a suit for a declaration that the 
agreement of sale was void and inoperative and 
to recover the amount paid by him to the defend¬ 
ant as part payment of the purchase price : 

Held, (1) that the notice which was issued under 
section 63 of the Calcutta Improvement Act 
was “ « matter of fact essential to the agreement’' 
within the meaning of section 20 of the Contract 
Act ; 

(2) that both parties having been unaware 
of the fact at the time of entering into the agree¬ 
ment, the agreement was void under section 20 
of the Contract Act, and the plaintiff’s suit must, 
therefore, succeed. C Nursing Dass Koxuaki 
v. Chuytoo Lall MifiSBu, 50 C. *151 37 C. 
W. N. *39| (if 33 ) A. I. R. (C.) 041 006 

-s. %%—Mortgage — Attestation — Attesting 

witness. 

A wit inti stated that the defendant executed 
a ■eortgage-bonU in his presence and ill the pre¬ 
sence of certain otlu-r persons, and that the witness 
h!ia*,ell attested the mortgage-bond: 

Meld, that the evidence was sufficient to 
establish that the witness sigued the document 


Transfer of Property Act—contd. 

as an attesting witness, jftt Ishwari PraSaD 

Narayan Dao v. Chota Hacpur Barking 
Association 

S. 60 — Mortgage-deed — Due execution —» 
Attestation—Burden of proof — Presumption — 
Recitals, value of. 

A mortgage-bond is not duly executed and opera¬ 
tive as a mortgage unless it is in fact signed by the 
mortgagor in the presence of at least two witnesses 
who sign the document as attesting witnesses. 

It is incumbent on the party who relies on a 
mortgage instrument to establish that the docu¬ 
ment was attested as required by law. 

In the case of a mortgage-deed, one of the attest¬ 
ing witnesses deposed that he saw the execution 
and signed as an attesting witness while the 
other said that he affixed his signature as an 
attesting witness at the request of the mortgagor 
but was unable to re-collect whether he actually 
saw the execution of the document. Further it 
appeared that when the document was presented 
for registration, the second witness identified 
the executant, who. in his presence, admitted 
execution before the registering officer : 

Held , that, under the circumstance, an inference 
might fairly be drawn that the requirements of 
the law were fulfilled. 

Where a mortgage-bond contains a recital 
that the consideration had been recived by the 
executant, the burden lies upon the executant or 
his representative to prove that the recital was 
untrue aud to satisfy the Court how he became a 
party to a document which containd an untrue 
recital. 0 Benoy Bhusan Roy a. Bhirendra 
Ma*h I)e, 38 C. I,. J.X14 178 

-S. 68 (0)— Mortgage—Subsequent partition 

—Mortgagee aispossessed by share-holder —S«»f 
to recover money front mortgagor , whether 
maintainable. 

Where subsequent to a mortgage there 16 a 
partition and the mortgagee is turned out by the 
share-holder to whose share the mortgaged land 
falls, the mortgagee is entitled cn being disposs¬ 
essed to sue the mortgagor for the mortgage- 
money. 

Talck Singh v. Jalixl Singh. 5 Ind. Cas. 1301 
n C. iv J. 13O, followed. Pat Ramnandaic 
Pardat v . Deni 8ahi, i P. L. R. 366; 5 I\ 1 / 

T. *6 877 

-s. 76. cl. (g)— Mortgagee's duty to keep 

accounts—Contract to the contrary. 

A mortgagee is in view of section 76 (g) of the 
Transfer of Property Act, under a statutory obliga¬ 
tion to keep clear, full and accrute accounts of 
all sums received and spent by him as mortgagee. 
A mortgagee cannot contract himself out of this 
legal duty, there being 110 reservation in favour 
of a contract to the contrary as there is in some 
of the other clauses of the section. 

The only cases in which the performance of the 
duty imposed by section 76, clause (g), of the 
Transfer of Property Act can be dispensed with 
are provided for in section 77 of the Act. 0 LaX, 
Bahadur v, MvrmPbar 05 
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_- s. 83— Mortgage—Tender — Refusal to 

accept — Mortgage, whe her extinguished — Mort¬ 
gagor in possession as tenant — Ejectment. 

The making by a mortgagor of a deposit 
under section 83 of the Transfer of Property Act. 
which the mortgagee refuses to accept, dots not, 
ipso facto, extinguish the mortgage. The parties 
remain in the relationship to one another of mort¬ 
gagor and mortgagee, and it is for the mortgagor, 
dissatisfied with the action of the mortgagee 
in refusing to accept the money deposited in full 
satisfaction of the mortgage, to bring a suit for 
the enforcement of his legal rights. Unless and 
until he does so successfully, the mortgage still, 
subsists, and if the mortgagor happens to be in 
possession of the mortgaged property as tenant 
of the mortgagee the latter is entitled to eject 
him in accordance with the terms of the tenancy 
notwithstanding the tender. A Ahmadtjiaah v. 
Abdul Rahim, 21 A. L. J. 5451 4 5 A. 592; 
(1924) A. I. R • (A.) 26 763 

_S3. 92 93— Civil Procedure Code ( Act 

V of 1908), 0 . XXII, r. 4. 0 . XXXI V 
rr. 7, 8— Limitation Act {IX of 1908), Sch 
I, Art 181 — Redemption decree passed under 
Transfer of Property Act—Death of defendant 
after decree, effect of—Application to deposit 
money, nature of — Limitation. 

Order XXII, r. 4, of the Civil Procedure Code, 
does not apply to execution proceedings, it only 
applies where a defendant dies before the passing 
of the final decree of the Original or Appellate 

Court as the case may be. , 

Under sections 92 and 93 of the Transfer of 
Property Act only one decree for redemption 
was passed, and the application to deposit the 
decretal amount under such a decree is made 
in execution proceedings, to which O. XXII, r 4, 
of the Civil Procedure Code has no apphca- 

tlC> A judicially declared right of redemption is 
a valuable right, according to the ordinary mean¬ 
ing of the word. Once a mortgagor lias obtain¬ 
ed a dec ee for redemption his right is definite, 
ascertained and final, subject only to his deposit¬ 
ing the decretal amount. 

A decree for redemption obtained under the 

provisions of the Transfer of Property Act, is not 
affected by the provisions of the Civil 1 rocedurc 
Code relating to such decrees. 

A decree for redemption was obtained in 1906 
under sections 92 and 93 of tllc Transfer of Prop¬ 
erty Act. An application to deposit tie 
decretal amount was made in 1920. It was dis¬ 
covered that one of the defendants had died 
in the meanwhile and no application had been 
made within time to bring his legal represen¬ 
tatives on the record: . 

Held , (r) that the redemption decrees still 

continued to be governed by the provisions °- 

the Transfer of Property Act: 

(2) that, therefore, the application to deposit 
the decretal amount was an app icatiou in exe¬ 
cution; 
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(3) that O. XXII* r. 4 of the Civil Procedure 
Code had no application to such a case, and, there¬ 
fore, there had been no abatement; 

(4) that the right to deposit the decretal amount 
was a continuing right which could be exercised 
at any time until an order absolute was passed, 
and the application was not governed by Art. 181 
of Sch. I to the Limitation Act. 

Vidyasagar v. Ratipal, 25 Ind. Cas. 752; 17 
O. C. 347; 1 O. L. J. 433.’ Goharan Singh, v. Mangli, 
66 lud. Cas. 673; 8 O. L. J. 407; followed. 0 Ram 
Rupv. Ghani Ahmad, q O. L. J. 624J 9 O. & 
A. L. R. 62: (1923) A. I. R. (O.) 156 162 

- s. 101 — Merger—Mortgagee purchasing 

Portion of equity of redemption, effect of . 

Where a mortgagee purchases a portion of the 
equity of redemption of the property mortgaged 
with him, there is a merger and the mortgage is 
extinguished to the extent of the share purchased 
by the mortgagee. 

Shamshad Ali Khan v. Mohammad Ali Khan, 
47 Ind. Cas. 200; 21 O. C. 172, followed. 

A mortgagee who has purchased the equity of 
redemption cannot set up his own previous mort¬ 
gage as still subsisting against a pre-emptor. 

Bindeshuri Singh v. Pandit Bahai Sahai, 10 
C. 49, followed. 0 Kaixoo Singh v. BakhTawar 
Singh, 9O. L. J. 657; 9 O. & A. L. R. 113; 
(1923) A. I. R. (O.) 121; 26 O. C. 289 860 

-s. 107 — “Lease, ” meaning of — Contract, 

construction of. 

The word “lease “in section 107 of the Transfer 
of Property Act is not to be construed in the 
wider sense in which it is defined in the Registra¬ 
tion Act as inch’ding an agreement to lease. 

Pavchatran Bose v. Chavdi Charan Misra, 6 
Iiul. Cas. 443: 3?C. 808: 14 C.W.N. 874. followed. 

The question whether a contact 's to be constiu- 
ed as a lease or merely as an agreement to lease 
must be gathered from ite entire teims and 
where the contract operates as an actual demise, 
it must be deemed to be a lease. 

Furwananddas Jiuavdas v. Dharsey Virji, 
10 B. 101: 5 Ind. Dec. (N. s.) 452. followed. 
0 Mohammad Am v. Hasan Jafak, 10 O. L. J. 
109: (1923) A. I. R. (0.)2 37 460 

Trust —Money paid in execution of decree by 
Mutwalli— Decree seiaside —De facto Mutwallj, 
whether entitled to refund of money. 

B. who was the de facto mutwalli of a trust, 
was removed from his office under a decree which 
also directed him to pay certain trust monies 
end costs to a Board of Trustees. The payment 
was made, but the decree was subsequently set 
aside on appeal. B dit d,ar.dhisson M, who had 
succeeded in getting mutatic 11 of names effected 
in his favour in respect of the trust property, 
and was in possession of it. applied for refund 
of the money paid by his father to the B- ard 
of Trustees: 

Held, tlmt M, in the capacity of u da facto mut- 
u/aHt of the trust was entitled to claim a refund 
«/the monies . prov ded he agreed to credit the 
ame to the trust and to didv account thereft* 


H 54 

Trust—conckl; 

to the person or persons who may be declared 
lawfully entitled to the mutr alii ship. A Muiz- 
ud-din v. Mohammad Ikheaq, 21 A. L. J. 516; 
(1924) A. I. R. (A.) 50 786 

' — Sale of trust property in execution of 

decree against trustee—Purchaser in uninterrupted 
possession—Suit to recover prope ty—Limitation 
—Limitation Act (IX 0/1908), Sch I, Arts. 

I 34 * M 4 - 

Certain trust property was sold in execution 
of a decree against the trustee, aud delivery of 
pos ession of the property was made to the pur¬ 
chaser who, and those : claiming under him, con¬ 
tinued in uninterrupted posses ion. More than 
12 years afterwards, on the appointment of a new 
trustee, the present suit was brought to recover 
the property: 

Held, that the suit was barred by limitation 
under either Art. 134 or Art. 144 of Schedule I 
of the Limitation Act, the possession of the pur¬ 
chaser being adverse. 

Limitation for a suit to recover trust pr perty 
sold in execution of a decree against the trustee 
does not begin to run afresh as each new trustee 
succeeds to the office. P C Subbaiya Pandaram v. 
Mahamad Mustapha Maracayar, 21 A. L- J. 
730: (1923) A. I. R. (P. C) 175: 45 L. J. 588; 
25 Bom. L. R. 1275:46 M. 751; 18 L. W. 903: 
(1924) M. W. N. 65 . 492 

Trusts Act {II of 1882), s. 88. See Vendor and 
PURCHASER 209 

U. P. Court of Wards Act (IV of 1912), s. 54— 
*' Property ”, mtaning uf—suit by transferee of 
claim against Court of Words— Notice, necessity 
of. 

A transferee of a ciaim against the Court of 
Wards is bound to give notice under secLon 54 
of the U. P. Court of Wards Act before instituting 
a suit j a notice given bv his transferor who 
intended to file a similar suit will not enure for 
his benefit. 

Bachchu Singh v. Secretary of State for India in 
Council, 25 A. 187; A W. N. (190^) 13. ™ 1 ; .cd upon. 

A suit relating to the property inherited by per¬ 
sons in charge of the Courts of Wards is a suit 
relating to the property of the wards, within the 
meaning of section 54 of the U. P. Court of 
Wards Act. 

Lai Singh v. Collector of F.tah, 25 Iud. 
Cas. 398; 12 A. L. J. 485 ; 36 A. 331, dis¬ 
tinguished. A Muhammad SiddiqAli Khan v. 
Anwarue Hasan, 21 A. I,. J. 521; 45 A. 563 389 

-- s. 61 — Covenant by Court of Wards — 

Personal liability of ward—General rule. 

It is a well settled principle of law that a 
guardian cannot so contract in the name of his 
ward as to entail the imposition of a personal 
liability on the ward. 

Waghela Rajsanji v. Shekh Masludin, 11 B. 551* 
14 I. A. 89; 11 Ind. Jur. 315; 5 Sar. P. C. J. 16; 

0 Ind. Dee. (n. s.) 364 (P. C.), Srinivasa 
Thathacharlu v. Noolamtna, 55 Ind. Cas. 436 
11 L. W. 246: (1920) M. W. N. 34", relied upon. 

Under section 61 of the U. P. Court of Wards 
Act, however, a ward become# personally liable 
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under a covenant entered into by the Court ci 
Wards on his behalf. 

Therefore, although the breach of a warranty 
implied by law in respect of a sale effect¬ 
ed by the Court of Wards on behalf of a ward 
cannot result in the personal liability of the latter 
for damages, yet where an express covenant of 
warranty of title has been entered into, the pur¬ 
chaser is entitled to be indemnified. 0 PirEhipae 
Singh v. Muhammad Rjaz Rasue Khan 90 

U. P. Land Revenue Act (III of 1901), s. 34 (5). scope 

and applicability of—Failure to make report 
required by section—Suits for profits under Pent 
Act, whether barred—Report made by Patwari, 
whether sufficient—Report during pendency of suit. 

The language of sub-section (5) of section J 34 
of the IL P. Land Revenue Act is perfectly general, 
and the operation of the sub-section is not con¬ 
fined to suits under the Act. The sub-section 
prehihits a Revenue Court trom entertaining 
a suit or application of nnv description by a person 
who is required to make a report of succession 
bv the section, until the report is made. 

Chhajmai Dos v. Sirya, A. W. N. (1906) 2541 
3 A. L. J. 625, relied on. 

If mutation has taken place before the institu¬ 
tion of a suit, the report required by section 34 
becomes unnecessary and sub-section (5) of the 
section has no application, but if mutation has 
not yet taken place a report made by the Patwari, 
cannot be a substitute for the report which the 
section requires to be made by the proprietor. 

A repert made during the pendenc y of a suit is 
of no avail, as sub-section (5) of section 34, debars 
a Court from even admitting the plaint until the 
rerert required bv the section has been made. 

0 Ruqaiya Becamt. Imdad Aee Q O. L. J. 59W 
9 O. & A. L. R. 81; (1923) A. I. R. (O.) 117 32 l 

- s. Ill (b) — Civil Procedure Code (Act 

V 0/1908), O. 1 , r. j, O. 11 , r. 2 —Partition 
— Title suit — Joinder of parties—Parties not 
directed by Revenue Court to file suit, whether 
can join as plaintiffs—Abandonment of claim 
— Title not claimed, whether can be subsequently 
asserted. 

A direction by a Revenue Court in the course 
of a partition proceeding, under section m (6) 
of the U. P. Land Revenue Act, to one party to 
bring a title suit in a Civil Court implies a right 
of joinder in the suit of any person as plaintiff 
in whom a joint right of relief exists. The direc¬ 
tion to bring a suit to any person must mean that 
he is to bring it according to, and as permitted 
by, the law of procedure, aud O. I, r. 1 of the Code 
of Civil Procedure allows such joinder. 

Obiter: —Where a party asks for and obtains 
a declaration of his title against another, that 
title thenceforth must be deemed to be the title 
claimed and not anything more. 0 Kusan Dei 
v. Hur Duxx, 26 O. C. 98 45| 

-s. 119— Partition of land and tiees 

standing thereon—Trees allotted to otic co-sharer 
and land to another —Swf for removal of trees, 
whether comPetettb—Limi atien. 
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TJ. P. Land Ravenna Act, 1901—condd. 

If on partition of a village a certain plot is 
allotted to one co-sharer, ani the trees standing 
thereon are allotted to another, the former is en¬ 
titled to have the trees removed from the plot, 
provided he sues the latter for this purpose with¬ 
in twelve years from the date of the partition. 

Saruto v. Lala, 42 Ind. Cas. 589; 15 A. L. J- 
757; 39 A. 707 (F. B.). distinguished. A Niamat- 

TJ^AH V. Safux-un-nissa Bibi roo 

___s. 138 ( 2 ). (3). (4). applicability of— 

Partition of lessee mabals — Joint responsibility 
of lessees for vent, whether affected.. 

Sub-sections (2), (3) and (4) of section 138 of the 
U P. Land Revenue Act me ely refer to the 
responsibility for revenue to Government inter 
se of the owners of a taluqdari mahal which is 
partitioned and do not refer to the responsibility 
inter se of the lessees for rent to the talu H dar in 
the various lessee mahals. A perfect partition ot 
a lessee mahal does not put an end to the Join* res¬ 
ponsibility of the lessees for rent to the taluqdir. 

Rudra Partap Singh v. Sikandar Khan, 39 Ind. 
Cas. 598; 10 O. C. 104. followed. 0 Jugnu Khan 
v. Rudra Partab Singh, 26 0 . C. 118; (1923)^ I. 

R. (O.) acS *** 

TJ. P. Municipalities Act (II of 1916), s. 16 (3) (c) 

_ "Place of profit” meaning of — Contractor, 

The proper meaning which should be ascribed 
to the words “place of profit” in section 16 (3) 

(cl of the U. P. Municipalities Act is one which 
denotes position and employment in the sense oi 
having a title attached to such employment and a 
definite standing and partaking of the nature and 

character of master and servant. 

A contractor who receives remuneration tor 
the supply of articles cannot be said to hold a 
place of profit, and is not, therefore, disqualified 
from standing for election to the Municipal Board. 

A Muhammad Bakshu. Muhammad Abdui, Ba?i 
Khan, 21 A. L. J. 661 *80 

_ss. 2), 23 —Election petition, presentation 

of — Vcijicahon, uheiher necsscatv. 

In a G .strict where the practice exists of deliver¬ 
ing petitions intended for the Collector to a sub¬ 
ordinate official, the presentation of an Election 
Petit on will be good within the meaning of section 
20 of the U. P. Municipalities Act, if it is handed 
over to that official and in fact reaches the 
Collector w thin the time fixed by that section. 

An Election Petition can only be lodged by a 
candidate in whose favour votes have been re¬ 
corded and who claims in the petition to be de¬ 
clared elected in the room of the person whose 
election is questiont d or by ton or moTe elec¬ 
tors. It cannot be presented by a person who 
though he was a canddate. did not actually go 
through the contest. 

Jt ifl not necessary for an Election Pctnicn to 
be verifhd in accordance with the- provisions 
for verification of plants. It is only alUr the 
petition ba»* been duly presented that the pre c» dine 
laid down in the Civil Pro-eduie Code has to 
followed. A Sura j N-rain v. Jahc Bahadur 
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U. P. Municipalities Act, 1916 —coticld. 

-- s. 26 (e) —Municipal Election — With¬ 
drawal of candidate after opening but before 
close of Poll— Declaration of election of rival 
candidate. 

A candidate for election as a member of a 
Municipal Board can withdraw before the time 
for polling arrives, and can also do so during 
the polling as also after he is elected. 

if out of . two candidates for one seat 
one withdraws after the Poll opens and before 
the time comes for it to close, it is legal for the 
Returning Officer to close the Pol! and declare 
the one remaining candidate to have been duly 
elected. It is not necessary that the Poll should 
remain open, and that in the end the Returning 
Officer should declare the election of the remain¬ 
ing candidate. A Sui/tan Baksh v. Abdui, Majid 

24 

Usufructuary mortgage— Possession not delivered 
— Interest, whether can be cl timed. 

When a usufructuary mortgagee is unable to 
obtain possession of the mortgaged property and 
there s a definite covenant in the mortgage- 
deed that, in the event of bis being unable to 
obtain possession, the mortgagee would be 
entitled to interest; he can claim interest 01 the 
mortgage amount. A PhuL CnAND v. SurJi, 

(1923) A. I. R. (A.) -j57 684 

Vendor and purchaser— Vendee undertaking to 
discharge mortgage oh property—Conti act 0 f 

indemnity —Came oj action—Constructive tiust 
— Pecuniary advantage gained by fiduciary — 
Restorcilion — T*lists Ad {If of 1882), s, 88. 

A had created two mortgages on a house 3nd 
some .and m fa*, our of B and C. D a friend of A 
made a suggestion according to winch the land 
was sold to D for Rs. 5,000 and the bouse iroTtfcoged 
to him for Rs. i.oor. and the sums were leJt with 
him to r.av off the mortgages in fa\onr of B and 
C so that’ A would hn» e his house unem umbered 
cTcett for the newly created mortgage in fav ur 
oi D. D paid off tiie mortg.^* iv f.i\on' 't B 
bui start* d adif putt w:tl C to the amount due 
under his mortgage. C claimed Rs. 4,038 while 
D terdered a payment of Rs. 4,800, whieh amount 
was not accepted by C A had no knowledge of 
and did not concern himself with, the dispute 
trefttiuc it a matter between C and D. Some 
years afterwards, C brought a suit on his mortgage 
against A and D. A relying on D did not appear 
in the suit and the defence was managed by D. 
Eventually a decree for Rs. 10,000 was passed 
for the mortgage amount and interest. In due 
course C took proceedings to bring the mortgaged 
properties to sale. D now paid a sum of Rs. 4,000 
and freed the land, of the equity of redemption of 
whbh he was the owner, but the house was sold 
for Rs. 5,50° and A ejected therefrom. A 
alleging il at the house had been purchased tenami 
bv V sued him hr various reliefs: 

' jje'd.( 1) i.hnt 1 ) under tliescheme propounded 
by him. undertook a liability to indemnify A 
against any cleim by C.; 

Jaatunnissa lugam v. Periab Singh , 3 Jnd. 
Co«. 793131 A. 383: 13 C- w - N - “431 10 C. L. 
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Vendor and purchaser— con cld ; 


Wa j ib-ul-arz — contd. 


J. 313 ; 6 A. I*. J. 817; 11 Bom. L. R. 1220; 6 
U. L. T. 277; 19 M. L. J. 682; 36 1 . A. 203 (P. C.), 
relied on. 


(a) that the cause of action under the contract 
of indemnity did not arise until A suffered loss 
by being ejected from the house under the Court 


sale; 

(3) that if the allegation that the house had 
been purchased by D benami in the name of a third 
person was true, he was bound to restore its 
possession to A, as D was throughout in a fidu¬ 
ciary relationship to A, in the first place as his 
agent and, in the second place, as his accepted 
legal adviser. 

Nugent v. Nugent, (1907) 2 Ch. 292: 7 6 L. J. 
Ch. 614; 97 L. T. 279; 23 T. L. R. 660, Nugent 
v. Nugent, (1908) 1 Ch. 546 at ?. 54 8 ; 77 J- 
Ch.271; 98 L. T. 354:24 T. L- R.296, Ramasamy 
Chetly v. Karuppan Cheity, 31 Ind. Cas. 216; 29 
M. L. J. 551 and Deonandan Prasad v. Janki 
Singh, 39 Ind. Cas. 346; 44 C. 573: *5 A -^- J- * 54 : 
32 M. L. J. 206; 21 C. W. N. 473; 1 P- L. W.294; 
(1917) M. W. N. 254; 25 c - J- 259; 21 M. L. T. 
240; 5 L. W. 526; 19 B0111. L. R. 41°: 44 x * A - 3 ° 
(P. C.), relied on. 

{4) that, ordinarily, D would have been entitled 
to a charge on the house for the Rs. 5 * 5 °° pn* - 
chase-money, but on the facts of the case he was 
not s entitled as he had throughout in his posses¬ 
sion money of A sufficient to redeem the house 
from the mortgage under which it was sold. 

(5) that D was entitled to his mortgage of 
Rs. 1,000 over the house, but the mortgage for the 
purpose of interest must date from the lime w hen 
it became effective, that is. the date wheni> in fact 
advanced Rs. 1.000 towards paying off C, which 
date was the date of the Court sale; 

(6) that, finally, A was entitled as damages to 

all costs to which he had been put in the proceed- 
ings taken by C. M VknkaTanapayaniah v . 
SUBRAMANIA IYER, 17 ^- W - 453 i 0923 ) A. *• J*- 
(M.) 4 92 209 

Walih-nl-arz construction of — Custom, proof of. 

Settlement Officers in recording customs in 
wajib-ul-ar aiz have to perform duties which the 
Government orders them to perform. One of these 
duties is, to record customs as the Settlement 
Officer finds them, and not as lie might think 
they ought to be. Where it is not shown by reli¬ 
able evidence that the Settlement Officer neglected 
to perform his duty or was misled iu recording 
a custom, and it does not appear that the state¬ 
ment of custom is ambiguous, the record in a 
wajib-ul-arz of a custom is most valuable evidence 
of the custom much more reliable evidence than 
subsequent oral evidence given after a dispute 
as to the custom has arisen. P C Balgohind v. 
Badri Prasad, 21 A. I,. J. 57b; (1923) A. I. R< 
(P. C.) 70; 26O. C. 217; 45 M. I,. J.289; 45 A. 
413; 3b C.L.J. 302; (i<j-'3) M. W. X. 790: 33 M. 
L. T. 317; ieO.L. J. 368; yO. & A. L. R. 581 
(P. C.) .441 

—--, construction of — Pre-emption, provision 

for — ExUruneous matters also included — Record 
oj custom — Presumption — Pre-emption— Trans¬ 
fer of mortgaged property — Consideration 


equivalent to mortgage-money — Transaction, whe¬ 
ther sale and pre-emptible. 

If a wajib-ul-ar2 contains matters which could 
not possibly be the subject of a custom th£n 
the ordinary presumption that the wajib-ul-arz 
is a record of custom is overturned. 

Fazal Hussain v. Muhammad Sharif, 24 Ind. 
Cas. 464; 36 A. 471; 12 A. L. J. 800 andSu/ajbali 
Singh v. Mohammad Nasir, 48 Ind. Cas. 220; 
16 A. L. J. 879, followed. 

But if a wajib-ul-arz, besides mentioning pre¬ 
emption, refers to matters such as the manner 
of inheritance, the power of the widow in posses¬ 
sion after her husband’s death, the declaration 
of the manner iu which property descends when 
a deceased co-sharer has left two widows and the 
exclusion from inheritance of daughters and daugh¬ 
ter’s sons, i.e., matters which, though not usually 
customs, can form the subject of customs, it 
cannot be said that the wajib-ul-arz is necessarily 
not a record of custom. 

If the consideration for a transfer of property 
is only sufficient to pay off a prior mortgage on 
the property, the personal liability of the mort¬ 
gagor being still alive on the date of the sale, 
and the market-value of the property is not higher 
than the amount of consideration, it cannot be 
said that the transfer does not amount to a sale, 
ou the ground that the vendor gets nothing under 
it for he gets rid of the liability under the mort¬ 
gage. Such a transaction is a sale and is subject 
to ore-emption. A Ai,ama_Chand v. ChhaJJU, 
(1923) A. I. R. (A.) 530; 45 A - 559 *19 


_, construction of—Record of custom — 

Contractual matters, record or, effect of—Pre¬ 
sumption. 

Where a wajib-ul-arz which is relied upon 
r the purpose of showing a custom, contains 
number of extraneous matters some of which 
mid only have relation to a contract entered 
to between the parties and which could not 
>ssibly be based upon custom, it ought to be 
ken that the whole wajib-ul-arz is not properly 
record of custom. 

Swajbali Singh v. Mohammad Nasir, 48 Ind. 
is. 220 ; 16 A. L. J. 879, followed. A SifA 
AM Tkwari V. Foujdar Rai, 45 A- 490; ( 1 9-31 
. I. R. (A.) 523 S1# 

construction^ of—Record of right of 


bre-emption—-Custom or contract—Fret,mtpuon 
—JV on-customary matters, inclusion of, effect of. 
\n entry in a wajib-ul-arz a* to a rig 
-emptier, is good primajacuerii '“ ce . ^ 
stence of the custom, unless there is inte ™“ 
deuce to the wajib-ul-ar, itself or some other 
rip nee or circumstance to rebut it. 
bVherc in the very clause o. a waj ib-ul-arz m 
kh reference is made to pre-empt,cm reference 
iIso made to a number of other matters which 
anot possibly be matters of custom, the pre- 

Fa!a/ U HMS«S» tC v Muhammad Sharif, 24 Ind. 
Fa ?. A ,-t. 12 A. h. j. 800 and Surtfjbal* 

S ,gh v. Muhammod Nasir, 48 Ind. Cas. 220, 1 * A. 

j. 879, followed. 
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WaKh-ol-ara—coneld. 

Where the pre-emption clause in a wajib - 
nl-arz contained, amongst other matters, the 
statement that an issueless co-sharer shall have 
no right to make a gift of his property m favour of 
a person not entitled (gair mustahaq) and that if such 
a transfer takes place, then on the death o. the 
co-sharer his legal heirs would be the owners of 

th *Held? that the presumption which would 
ordinarily arise from an entry of a right of pre¬ 
emption in the wajib-id-arz had been sufficiently 
rebutted and there was internal evidence m the 

clause itself to show that the recitals contained 

therein were not at all records of custom. 

A Buwa»*6ingh v. Hari Singh, 21 A. L,. J. 

542: (1924) A. I. R. (A.) 52 

Will, construction of—Bequest by Hindu leaving 
two sons—Half short iobcgivenby first brother 
to second in eertain event—Deed of ^ansfer 
whether necessary — Succession Aet (X of i»* 5 ). 

s. 118, application of . ^ 

A Hindu Will provided tnat one of th« two 

sons of the testator should give one-half of the 
bequeathed property to the other if the latter 
reformed himself and lived amicably with his 
brother. The second brother lived respectably 
and in amity with the first brother for two or 
three years after the death of the testator and 
transferred his one-half share m the property 
The transferee brought a suit for possesion against 
him also joining the first brother as a party. 
It was urged in defence that the transferee had 
lot nothing as the property could not S o to the 
second brother without a deed of transfer from 

01 Held! that a Hindu Will of the above character 
thould not be construed very strictly , that 
section 118 of the Succession Act was applicable, 

and that on the happening of the e ' e { 

of the reformation of the second brother halt 
of the estate, which under the Will got vested in 
the first brother, became vested in the second and 
his transferee was entitled to the same. B 
Shankar Mahabujshwar ». Manjunath Subba 

__ construction of— Life-estate only created- 

Kttnainder. whether can remain in suspense— 
Devolution of residue, how effected-—Hindu Law 
-Mortgage by father—Son, liabi ity of—Del# 

whether 8 , immoral— Burden of * e * iHSt 

manager of joint family—Presumfitien. 




Will—con eld. 


Wherever a life-estate is created by a Wi¬ 
the remainder cannot remain in suspense but 
must vest in some one immediately on the death 
of the testator. 

Jotendromohun Tagore v. Ganendomohun 

Tagore, 18 W R. 359 at p. 371' 9 B. L. R. 377 ; 

I. A Sup. V0I.47J 2 Suth.P. C. J. 692; 3 Sat. P. 
C. J, 82 (P. C.), explained. 

Jugmohandas v. Sir Mangaldas, 10 B. 528; 

5 Ind. Dec. {n. s.) 742, Tarokessu f Roy v. Soshi 
Shikhuressur Roy, 9 C. 95 2 ; 10 !• A. 5*; 13 C. L. 
R. 62; 7 Ind. Jur. 327; 4 Sar. P. C. J 439; 4 
Dec. (N. s.) 1284 (P. C ), distinguished. 

A Hindu son cannot escape liability under a 
decree obtained by a mortgagee against his father 
and karta of the joint family unless he proves that 
the mortgage-debt was contracted for immoral 
or illegal purposes or was of an illusory character, 
whether the decree had been executed or not. 

A Hindu executed a Will wherein he made two 
bequests, one to his wife and the other to his 
son, both for life without any power of alienation, 
and* without any provision as to the devolution 
of the absolute estate. The son, on coming 
into possession, executed certain mortgage-deeds 
and the mortgagee eventually obtained a decree 
for sale of the property. Plaintiff, the son of the 
alienor, thereupon sued for a declaration that 
the property was not liable to sale in execution 
of the mortgage-decree: 

Held, (1) that, according to the Will, the son 
succeeded to the life-interest on the death of the 
wife of the testator, that this life-interest com¬ 
bined with the residue to which he succeeded as 
heir-at-law and that consequently he became full 
owner of the property in suit; 

(2) that the plaintiff having failed to prove 
that the mortgage-debt was contracted for im¬ 
moral or illegal purposes, his suit was liable to 

be dismissed. . .. 

When a suit is brought against the manag¬ 
ing member of a joint Hindu family the pre¬ 
sumption is that he is sued in a representative 
canacitv 0 Rup Kisiiork v. Kanhaiya Lai., 10 
oTj.'i"; (1923) A. I. R. (O.J 227; 26 O-C. 

266 86j 

Witness eaUed by < ourt -Right to cross-exa¬ 
mine. Sec Evidence Act, 187 2 . s - i6 5 108 
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